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STATE  OF  LAW  REFORM. 

GOVERNMENT     COMMISSIONS    AND    COM- 
MITTX£8. 

On  the  commencement  of  another  Legal 
Year  and  a  new  Volume  of  our  Work,  it 
may  be  useful  to  take  a  brief  review  of  the 
various  proposed  Law  Reforms  now  under 
the  consideration  of  the  Profession  and  the 
Public.  So  many  alterations.  If  not  amend- 
ments, have  already  taken  place,  either  to 
modify  or  destroy  the  Law  and  Practice 
which  formerly  prevailed,  and,  in  the  haste 
to  alter,  so  much  mischief  has  resulted,  and 
the  work  has  been  so  imperfectly  done,  that 
the  whole  system  must  now  be  subjected  to 
a  searching  revision.  Probably  some  things 
which  have  been  abolished  must  be  re- 
stored,— some  reforms  must  be  carried 
farther,  or  greater  evils  will  arise  than 
those  attempted  to  be  removed, — and  a 
systematic  plan  must  be  carefully  settled 
for  future  guidance. 

This  is  no  individual  opinion,  nor  the 
sentiment  of  a  few  only,  but  has  been 
adopted  and  acted  upon  by  the  Govern- 
ment itself,  and  with  the  general  concur- 
rence of  leading  men  of  all  parties.  There 
are  no  less  than  seven  Commissions  now  in 
existence  for  the  purpose  of  inquiring  into 
all  the  large  and  comprehensive  branches 
of  the  Law,  and  to  report  on  the  amend- 
ment thereof.  Let  it  be  recollected  that 
these  inquiries  and  reports  are  to  be  made 
after  the  self-elected,  or  amateur  Law  Re- 
formers have  been  actively  at  work  for  2.5 
yeai*s.  Let  us  hope  that,  under  the  guid- 
ance of  the  several  bodies  of  Commissioners, 
the  course  of  future  legislation  will  be  more 
complete' and  satisfactory. 

The  new  Commissions,  as  our  readers  are 
aware,  are  as  follow: — 

1 .  The  Bankruptcy  Commission,  consist- 
VoL.  .XI.VII.     No.  1,339. 


ing  of  the  Right  Hon.  Mr.  Walpole,  Sir 
Geo.  Rose,  Mr.  Swanston,  Q.  C,  Mr.  Com- 
missioner Hill,  Mr.  Bacon,  Q.  C,  Mr.  Com- 
missioner Holroyd,  Mr.  E.  Cooke,  Barrister- 
at-Law,  and  Mr.  Glyn ;  with  Mr.  F.  S. 
Reilly,  Barrister-at-Law,  Secretary. 

2.  The  County  Court  Commission,  at 
the  head  of  which  is  the  Master  of  the 
Rolls,  and  the  other  Commissioners  arc :— ;- 
Mr.  Justice  Erie,  Mr.  Justice  C  romp  ton,  the 
Hon.  Mr.  Fiteroy,  Mr.  Keating,  Q.  C,  Mr. 
Koe,  Q.  C,  Mr.  Serjeant  Dowling,  Mr.  J. 
Pitt  Taylor,  and  Mr.  Mullings,  M.P.; 
with  Mr.  Henry  NicoU,  of  the  Treasury, 
Secretary. 

3.  The  Chancery  Commission  has  been 
renewed,  including  an  inquiry  into  the 
Ecclesiastical  Courts.  The  Commissioners 
are, — the  Master  of  the  Rolls,  1-ord  Justice 

j  Turner,    yice-Chancellor   Kindersley,    Sir 
I  John  Dodson,  the  Right  Hon.  S.  Lushing- 
!  ton,  Mr.  Justice  Crompton,  the  Right  Hon. 
Sir  James  Graham,  the  Right  Hon.  Mr. 
I  Henley,  Sir  J.  D.  Harding,  Vice- Chancellor 
Wood,   Sir  R,  Bethell,   Q.  C.    (Solicitor- 
'  General),  Mr.  Rolt.  Q.  C,  and  Mr.  W.  M. 
James,  Barrister-at-Law ;  with  Mr.  Chap- 
man Barber,  Secretary. 

4.  The  Commission  on  the  Superior 
Courts  of  Common  Law  is  also  in  full  force. 

I  The  second  report  on  Common  Law  Pro- 
cedure, published  before  the  end    of  the 

i  Session,  has  already  been  acted  upon,  by 
the  preparation  of  a  bill  for  carrying  it  into 
effect  next  Session.  The  Commissioners 
are,  the  Chief  Justice  of  the  Common  Pleas, 
Mr.  Baroa  Martin,  the  Attorney-General, 
Master  Walton,  Mr.  Bramwell,  Q*  C,  and 
Mr.  J.  S.  Willesi  Barrister-at-Law ;  with 
Mr.  H.  T.  Holland,  Bamsier-at-Lnw^  Se- 
cretary. 

5.  The  Real  Property  Commisaioii,  though 
not  now  in  action,  cannot  be  considered  as 
defunct.    They  were  Lord  Langdale,  Lord 
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Beaumont,  Mr.  Hnmphrey  (afterwards  one 
of  the  Masters  in  Chancery),  Mr.  Bellenden 
Ker,  Mr.  Coulson,  Q.  C,  and  Mr.  Frere  and 
Mr.  Broderip,  Solicitors.  The  Bills  for 
the  Greneral  Begister  of  Deeds*  and  other 
real  property  schemes,  were  referred  to  a 
Select  Committee  of  the  House  of  Commons, 
whose  report  was  unfaTourable  to  the  Go- 
Temment  plan. 

6.  Then  there  is  the  Divorce  Commission, 
consisting  of  Lord  Campbell,  Lord  Beau- 
mont, Lord  Bedesdale,  Sir  S.  Lusbington, 
Mr.  Walpole,  Vice-Chancellor  Wood,  and 
Mr.  E.  P.  Bouverie,  with  Mr.  Macqueen, 
the  Secretary ;  and  they  have  recently  made 
their  report,  recommending  very  important 
alterations  in  the  Law* 

Besides  these  Government  C-ommissions, 
there  have  been  references  to  Select  Com- 
mittees of  both  Houses.  Amongst  these 
we  may  notice — 

7.  The  Committee  on  the  important 
subject  of  the  Law  of  Partnership,  who 
have  already  reported  their  views. 

8.  Next  we  have  the  quasi  Commission 
or  Board  acting  under  the  authority  of  the 
Lord  Chancellur,  lor  consolidating  the  Sta- 
tute Law,  consisting  of  Mr.  Ballenden  Ker, 
as  the  Chief,  assisted  by  Mr.  Anstey,  Mr. 
Bogers,  Mr.  Coode,  and  Mr.  Brickdale. 

Thus  a  very  numerous  body  of  Judges 
and  Barristers-at-Law,  with  several  noble 
Lords,  have  been  or  are  busily  engaged  on  j 
the  investigation  of  all  the  great  departments ! 
of  our  svstem  of  Jurisprudence,  and  erej 
long  the  Profession  will  see  the  result  of: 
their  labours.  ^         ^  j 

We  have  deemed  it  expedient  to  give  this 
summary  of  the  vnrious  commissions  actu- 1 
ally  issued,  and  Committees  appointed  for 
the  Amendment  of  the  Law,  in  order  that  j 
our  readers  may  have  ample  time  before  the 
next  Session  to  consider  and  discuss  tbe' 
several  projects  which,  it  may  be  expected, 
will  come  before  Parliament  at  no  distant  i 
period.    Our  columns  (as  heretofore,  during ' 
now  upwards  of  20  years),  are  open  to  the ; 
communicAtions  of  our  brethren  on  all  these ; 
subjects  of  Law  Reform,  more  especially! 
such  as  affect  the  welfare  and  interests  of  | 
the  larger  branch  of  the  Profession. 

In  another  article  we  have  adverted  to 
the  subject  of  the  repeal  of  the  remainin? 
annual  tax  on  attorneys  and  solicitors,  and 
shall  take  an  early  opportunity  of  bni^ing 
before  the  Profession  other  topics  of  imme- 
diate importance  to  their  clients  and  them- 
selvea. 


THE  DIVORCE  COMMISSION. 

PROPOSED   ALTERATIONS   IN   THE    LAW. 

Having  explained  and  elucidated  the 
Law  of  Divorce  as  it-  at  present  exists  in 
England,  her  Majesty's  Commissioners  refer 
in  their  report  to  the  alterations  which  are 
deemed  expedient.  In  relation  to  this 
branch  of  the  subject,  four  points  are  con- 
sidered:— 1st,  the  cases  for  which  divorce 
shall  be  granted  ;  2ndly,  the  grounds  of 
defence  which  should  operate  as  a  bar; 
3rdly,  the  terms  upon  which  divorces 
should  be  granted,  and  the  legal  results 
that  should  follow ;  and,  4thly,  the  Courts 
and  mode  of  procedure  by  which  such 
questions  should  be  tried  and  determined. 

As  already  observed,  the  causes  for  which 
divorces  d  weiisa  et  thoro  are  granted  by 
the  Ecclesiastical  Courts  are, — adultery  and 
cruelty.  The  Commissioners  arc  clearly  of 
opinion  that  these  causes  ought  still  to  be 
allowed.  •'  Adultery,"  says  the  report  "  is 
plainly  so  gross  a  violation  of  the  marriage 
contract,  and  so  utter  .i  destruction  of  all 
the  objects  for  which  the  contract  was  made, 
that  reason  and  religion  alike  proclaim,  that 
the  tnjioceft^/9ar/y  should  no  longer  be  con- 
strained to  live  with  the  offender,  when  he 
in  truth*  by  his  own  misconduct,  has  him- 
self put  an  end  to  those  engagements,  which 
must  always  be  considered  in  a  Christian 
country,  as  mutual  and  reciprocal.  Cruelty, 
as  interpreted  by  the  Ecclesiastical  Judges, 
amountmg  in  fact  to  a  reasonable  apnre- 
hension  of  danger  to  life,  limb,  or  health, 
renders  it  impossible  to  discharge  the  duties 
of  married  life ;  and  the  duties  of  self-pre- 
servation must  obviously  take  precedeKce 
of  the  duties  of  marriage,  which  are  se- 
condary, both  in  commencement  and  obli- 
gation." 

Concurring  in  the  strong  terms  of  con- 
demnation here  applied  ta  the  offence  of 
adultery,  and  agreeing  that  it  operates  as 
mi  utter  destruction  of  the  objects  for  which 
marriage  was  instituted,  we  shall  hereafter 
have  to  inquire,  whether  the  (Commissioners 
have  consistently  carried  out  their  own 
principles,  in  considering  the  nature  and 
extent  of  the  relief  to  be  granted  to  "  tbe 
innocent  jiarty,"  upon  the  violation  of  an 
engagement,  which  is  admitted  in  terms  so 
emphatic,  to  be  *•  mutual  and  reciprocal." 

The  Commissioners  consider  tlie  objec- 
tions unanswerable  to  permitting  separa- 
tions for  mutual  dislike,  incompatibility  of 
temper,  neglect,  severity,  and  repeated  pro- 
vocation ;  but  they  are  of  opinion  that 
wilful  desertion  should  enable  the  wife  ''to 
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ask  judicial  relief,  if  not  by  a  sentence  of  changed  his  opinion,  and  moved  the  second 

reading  of  that  lady's  bill,  saying  that  he  saw 
no  reason  why  a  woman  was  not  as  much  en- 
titled to  sue  for  divorce  as  a  man.  But  in  this 
opinion  he  was  overruled  by  Lord  Chancellor 
Brougham,  who  remarked,  that  it  should  be  a 
case  extraordinary  in  its  enormity  to  entitle  the 
female  to  such  relief.  He  bejrged  their  Lord- 
ships would  look  at  such  a  proceeding  as  this : 
every  man  who  desired  to  get  rid  of  his  wife, 
has  only  to  ^;o  and  seek  a  mistress,  and  as  the 
natural  consequence  of  such  conduct  to  desert 
his  wife,  and  therefore  he  instantly  drives  her 
to  an  application  to  the  House ;  a  divorce  is 
obtained,  and  his  purpose  is  secured.  He 
thought  the  best  protection  which,  could  be  im- 
parted to  the  bonds  of  matrimony,  was  to  abide 
by  our  ancient  practice  with  respect  to  such 
cases.  Parliament  could  afford  the  wife  no 
remedy  without  at  the  same  time  setting  the 
husband  free  from  those  shackles  which  it  was 
his  object  to  get  rid  of.  We  concur  in  the 
conclusion,  for  it  is  to  be  remembered,  accord- 
ing to  the  just  observation  of  Dr.  Johnson, 
that  the  dirference  between  the  adultery  of  the 
husband  and  the  adultery  of  the  wife  (socially 
speaking)  is  boundless.  '  It  is  on  this  account 
that  a  divorce  a  vinculo  has  been  allowed  in 
one  case  and  not  in  the  other ;  and  if  it  were 
allowed  in  both  cases  alike,  we  fear  it  would 
lead  to  all  the  evils  of  voluntary  agreement  for 
terminating  the  union.  Such  an  opportunity, 
with  the  ili-disposed,  would  not  be  lost;  should 
it  be  conceded,  there  is  reason  to  apprehend 
that  in  many  instances  the  husband  would  form 
a  second  connexion,  in  order  to  get  rid  of  the 
first.  According  to  the  testimony  of  Chancellor 
Kent,  it  has  produced  that  result  in  some  of 
the  States  of  America.  In  cases  of  incest,  big* 
amy,  or  the  like,  it  mi^'ht  be  proper  to  give  the 
wife  the  power  to  institute  a  suit  for  a  divorce 
II  vinculo  matrimonii,  hut  as  a  general  rule,  and 
ia  all  other  cases  of  aggravated  enormity  which 
may  possibly  arise  but  cannot  be  defined,  we 
think  that  the  remedy  should  be  left  for  the 
Legislature,  and  for  that  alone." 

As  to  the  defences  that  should  operate  as 
a  bar  to  a  suit  for  divorce,  the  Commis- 
sioners consider  that  recrimination,  conniv- 


dirorce  a  mensa  et  thoro,  at  least  by  an 
award  of  alimony  for  maintenance  where 
the  desertion  has  continued  for  a  period  to 
be  limited  by  the  Legislature."  The  con- 
duiiou  to  which  the  Commissioners  arrive 
therefore  is,  that  divorce  «  mensa  et  thoro 
should  be  allowed,  as  it  now  is,  for  adultery 
and  cruelty,  to  the  wife  as  well  as  tlie  bus- 
band,  and  that  desertion  should  entitle  the 
wi/e  to  a  remedy  by  way  of  alimony ;  but 
they  are  of  opinion,  that  divorces  a  vinculo 
should  not  be  extended  beyond  cases  of 
adultery ;  and  after  having  described  adul- 
tery as  an  •*  utter  destruction  "  of  the  mar- 
riage contract,  which  is  "mutual  and  reci- 
procal,"  they  recommend,  that  the  relief  by 
a  divorce  ^  vinculo  should  not  be  granted  to 
the  wife  upon  the  ground  of  adultery,  but 
only  to  the  husband,  and  that,  as  a  general 
rule,  in  cases  of  aggravated  enormity,  the 
remedy  for  the  injured  wife  should  be  left, 
as  at  present,  for  the  Legislature. 

The  grounds  upon  which  the  Commis- 
sioners nave  come  to  a  conclusion  so  incon- 
sistent and  at  variance  with  principle,  are 
elaborately  stated  in  the  following  para- 
graph, which,  although  it  cannot  be  said  to 
contain  anything  new  in  fact  or  argument, 
probably  embodies  all  that  can  be  said  in 
support  of  the  proposition,  that  the  inno- 
cent wife  may  be  justly  deprived  of  the 
fehef  afforded"  to  the  husband  when  he  is 
inriocent  and  the  wife  delinquent : — 

"  H  hether  divorces  h  vinculo  should  be 
granted  at  the  suit  of  the  wife  with  the  same 
facilities  as  at  the  suit  of  the  husband,  is  a 
question  (says  the  report; »  which  has  elicited 
fnuch  diflference  of  opinion.  There  are  four 
iBfitaDces  in  which  wives  have  succeeded  in 
procuring  divorces  a  vinculo  fiom  Parliament : 
but  in  these  the  husbands  were  guilty  of  oilier 
offences  besides  adultery,  which  were  held 
either  to  preclude  or  absolve  the  complainants 
from  further  cohabitation.     In  two  the  adultery 

w  incestuous.  In  the  third  there  was  pro- 1  ance,  and  condonation  should  still,  if  esta- 
nigacy,  deceit,  abandonment,  and  the  grossest !  blished,  be  considered  a  legal  answer,  but 

X[   ?n\h^f     rr"''^''^  ^«  i^  conscibus  that  they  had 

muici.    m  tne fourth, taere  was bitfamv.    With   i      ji     j         ^i      «.        i  m   »     ,. 

these  exceptions,  th^re  is  no  examplJof  a  di- /^rtl^'"'  *^''  T.w  1^''^  J"^^^?! 
vorce  a  vinculo  being  granted  by  Parliament  at  ^"^"  ^"^^  recommend  that  the  wife  should 
the  suit  of  the  woman.  The  applications  which  I  "^' ^'^  entitled  to  the  same  complete  relief 
bave  been  made  on  the  ground  of  adultery,  and  1  as  the  husband,  they  suggest,  that  when 
that  alone,  have  always  failed.   In  Mrs.  Ttf«^/i'A*  1  the    husband    has    been   guilty    of  gross 


ease.  Lord  Eldon  observed,  that  he  never 
recollected  a  more  favourable  representation 
given  of  any  woman,  but  yet,  on  general  grounds 
of  public  morality,  he  felt  it  his  painful  duty 
to  g^e  a  negative  to  the  original  motion,  that 
the  Bill  should  be  read  a  second  time.  In  Mrs. 
Jnoffatt's  case,  however,  he   seems    to  have 

'  Art.  40,  pages  15  and  16. 


cruelty,  and  wilful  desertion,  he  should  not 
be  entitled  to  a  decree  for  separation  or 
divQPce,  •  even  when  the  wife  fails  in  fi- 
delity. 

With  regard  to  the  <6erms  upon  which 
dirorces  should  be  granted,  and  the  legal 
consequences  resulting  from  them,  it  is  not 
suggested  that  any  alteration  should  be 

B  2 
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made  in  the  law,  as  vespeets  divorces  it 
maua  et  thoro,  and  as  r^ards  divoroea  ^ 
vmculo,  whilst  they  assert  as  a  general  prin- 
ciple, that  the  future  rights,  interests,  obli- 
gations, and  liabilities,  both  of  husband  and 
wife,  should  cease  altogether  with  the  sen- 
tence for  divorce,  the  Commissioners  con- 
tent themselves  by  suggesting,  that  the 
judicial  tribunal  to  be  created  should  be 
clothed  with  ample  authority  to  secure 
such  provision  for  the  wife  and  children  as 
may  be  just,  and  to  decide  as  to  the  cus- 
tody, guardianship,  and  education  of  the 
children. 

The  main  improvement  recommended  by 
the  Commissioners  is,  that  instead  of  resort- 
ing to  a  Court  of  Law  for  damages,  against 
the  adulterer,  an  Ecclesiastical  Court  for  a 
divorce  c^  menaa  et  ihoro,  and  the  Imperial 
Parliament  for  a  dissolving  statute,  a  tribu- 
nal should  be  established,  which  might  ad- 
minister complete  justice  without  having 
recourse  to  extraneous  aid,  subject  never- 
theless to  an  appeal  in  the  event  of  a  mis- 
carriage. They  recommend,  that  the  evi- 
dence should  be  oral  and  taken  in  the 
manner  prescribed  by  Stat.  15  &  16  Vict. 
c.  86,  or  in  other  words^  according  to  the 
new  practice  in  Chancery ;  and  that  the 
Judge  should  have  the  power  of  calling  for 
the  production  of  witnesses  who  might  in 
his  opinion  throw  light  upon  the  cause,  and 
also  of  examining  the  parties  themselves. 
They  propose  to  adhere  to  the  rule,  that 
confession  per  se,  is  not  to  be  sufficient  proof 
of  conjugal  infideUty  ;  but  when  collateral 
circumstances  are  established,  so  as  to  lay 
a  foundation  for  the  reception  of  evidence  by 
confession,  it  should  be  received  in  con- 
firmation. 

Assuming  that  the  power  of  granting 
divorces  h  vinculo  shoidd  not  remain  with 
Parliament,  the  Commissioners  conceive, 
that  there  are  well-founded  objections  to 
the  transfer  of  this  power  to  any  of  the 
existing  tribunals,  they  consider  that  the 
entire  dissolution  of  the  marriage  bond 
ought  not  to  be  left  to  the  unaided  decision 
of  a  single  Judge,  and  recommend  a  new 
tribunal  to  be  constituted,  consisting  of  a 
Judge  of  the  Court  of  Chancery,  a  Common 
Law  Judge,  and  a  Judge  of  the  Ecclesiasti- 
cal Court,  that  all  questions  of  divorce 
should  be  referred  to  this  tribunal,  and  that 
there  should  be  no  appeal  except  to  the 
House  of  Lords. 

Upon  two  questions  of  the  highest  im- 
portance, intimately  connected  with  the 
subject  of  inquiry^  the  report  indicates  no 
opinion.  Whether,  in  the  case  of  a  divorce  d, 


vineulo,  the  guilty  party  should  be  prohibited 
from  in  tennarrying  witii  the  parUier  of  his  or 
her  guilt,  as  is  now  the  law  m  Scotland,  the 
Commissioners  refrain  from  decidiog ;  and 
they  seem  to  have  considered  it  beyond  the 
scope  of  their  inquiry  to  consider,  whether 
the  conflict  of  laws  prevailing  in  the  north 
and  south -of  Great  Britain — a  conflict  pro- 
ducing consequences  disgraceftil  to  civiliza- 
tion and  a  scandal  to  all  law — ^might  not, 
and  should  not,  without  further  delay  be 
got  rid  of?  A  reference  to  the  list  of 
decrees  in  the  Scotch  Courts  proves  incon- 
testibly,  that  English  persons,  wholly  un- 
connected with  Scotland,  have  gone  to  Scot- 
land for  the  purpose  of  being  divorced,  and 
by  the  opinion  of  the  Scotch  Courts  at  least, 
a  divorce  ^  vineulo  of  such  persons,  rega- 
larly  pronounced  in  Scotland,  is  sufficient 
to  dissolve  an  English  marriage.  As  before 
noticed,  by  the  Scotch  Law,  the  party  di- 
vorced by  reason  of  adultery  is  prohibited 
from  intermarrying  with  the  pers<m  with 
whom  he  or  she  is  declared  by  the  sen- 
tence of  divorce  to  have  committed  the 
crime.  The  parties  thus  interdicted  from 
marrying  in  Scotland,  may,  and  frequently 
have  married  in  England,  but  if  such  an 
English  marriage  were  to  come  into  qaes- 
tion  before  a  Scotch  Court,  it  would  not  be 
regarded  as  a  valid  marriage,  and  the  issue 
of  such  marriage  would  not  be  legitimate, 
nor  have  the  right  of  succession.  Parties 
divorced  in  Scotland,  therefore,  may  still 
be  considered  as  married  in  England, 
and  parties  married  in  England  would  be 
regarded  as  unmarried  persons  in  Scot- 
land. 

Surely,  if  the  Law  of  Divorce  is  to  be 
altered  and  placed  upon  a  more  rational 
footing,  anomalies  so  starthng  should  not 
be  permitted  to  continue.  It  may  abo  be 
hoped,  that  before  the  terms  in  which 
the  Legislature  interferes  are  definitively  re- 
solved upon,  more  consideration  will  be 
given  to  the  inquiry,  whether  it  is  expe- 
dient to  retain  a  proceeding  so  impotent 
and  ineffective  as  divorce  <i  mensa  et  thoro^ 
and  whether  the  interests  of  society  impe- 
ratively require  the  violation  of  principle 
involved  in  the  doctrine,  that  in  cases  o{ 
adultery,  the  same  remedy  should  not  be 
afforded  to  both  husband  and  wife.  Upon 
both  these  points  the  report  now  under  con- 
sideration must  be  regarded  as  both  un- 
satisfactory and  inconclusive. 
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ATTORNEYS*  ANNUAL  CERTIFI- 
CATES. 

aHPSAI.  OF   REMAINING  TAX. 


Although  the  Parliament  will  not  meet 
for  two  or  three  months,  it  may  be  proper 
to  resume,  without  delay,  the  consideration 
of  the  measures  to  be  taken  at"  the  com- 
mencement  of  the  Session,  the  more  espe- 
cially as  some  misunderstanding  seems  to 
prevail  on  the  present  state  of  the  question. 
It  b  supposed  by  persons,  not  sulficiently 
acquainted  with  the.  course  of  proceeding 
adopted  by  the  Profession,  that  their  claim 
stands  now  in  a  worse  position  than  before 
the  adverse  decision  of  the  House  of  Com- 
mons on  the  20th  July.   This  is  a  mistake. 
In  the  early  part  of  the  Session,  the  majority 
in  the  new  Parliament  was  much  larger  than 
on  any  former  occasion,  and  the  Chancellor 
of  the  Exchequer  having  stated,  that  if  the 
House  abolished  the  Attorneys*  Certificate 
Duty  as  well  as  the  Advertisement  Duty, 
there  would  bo  a  deficit  in  the  Treasury, 
the  House  preferred  the  total  abolition  of 
the  remauiing  ^d.  on  advertisements,  and 
accepted  the  offer  of  the  remission  of  the 
Ttaes   on   Attorneys    to    the   amount  of 
50,000/.  a  year,  which  it  was  asserted  tlie 
Grovemraent  could  alone  spare.     That  sum, 
however,  was  apportioned  differently  from 
the  mode  required  by  the  Profession  (on 
which  we  shall  have  hereafter  to  observe)  ; 
but,  on  the  whole,  it  must  be  admitted,  that 
the  "instalment  of  justice"  was  not  to  be 
despised. 

It  is  said    that  the   Finance   Minister 
should  have  been  attended  and  conciliated, 
and  a  gradual  reduction  agreed  upon.   Now, 
the  several  Ministers  have  been  respectfully 
memorialized  and  attended  year  by  year, 
and  no  concession  whatever  could  be  ob- 
tained  till  the  last  Session,  and  on  that 
occasion  not  the  slightest  intimation  could 
be  procured  of  any  further  reduction  at  a 
future  time  beyond  the  25  per  cent,  then 
offered.     Bj  personal  communication,  and 
by  urgent  appeal  in  writing,  it  was  sought 
to  overcome  the  Chancellor  of  the  Exche- 
quer's decision,  but  he  remained  immovable. 
The  Council  of  the  Incorporated  Law 
Society  then  addressed  the  Attorneys  and 
Solicitors  practising  throughout  the  three 
kingdoms,  inquiring  whether  the  proposed 
25  per  cent,  should  be  accepted  for  the 
present,  or  an  appeal  made  to  the  House  of 
Commons  for  a  total  repeal,  conformably  to 
the  previous  majority  of  52  in  a  House  of 
390  Members.     In  answer  to  this  address, 
more  than  three-fouths  of  the  Profession 


urged  the  Incorporated  Law  Society  to 
press  for  a  total  repeal »  even  at  the  hazard 
of  a  defeat;  and  the  noble  mover  of  the 
Bill,  as  well  as  its  supporters  generally, 
concurred  in  this  view.  The  motion  for  the 
second  reading  could  not  be  brought  on  till 
the  20th  July,  when  the  House  gave  the 
preference  to  the  Repeal  of  the  Advertise- 
ment Duty, — 61  Members  Tiho  were  pre- 
viously iA  favour  of  the  Attorneys  tiien 
voting  against  them. 

Over  and  over  again  we  have  heard  it 
urged,  that  after  obtaining  a  majority  in  the 
early  part  of  the  several  Sessions  in  which 
the  measure  has  been  before  the  House,  it 
ought  to  have  been  immediately  pressed 
forward  through  its  various  stages.  It  is 
all  very  well,  at:'ter  the  fight  is  over,  to  say 
how  much  better  it  might  have  been  con- 
ducted. Day  bv  day,  and  week  by  week, 
we  know  that  Lord  Robert  Grosvenor  at- 
tended at  his  post  to  expedite  the  Bill,  and 
it  is  well  known  that  nothing  is  more  diffi- 
cult than  the  task  of  carrying  forward  a 
Bill  in  Parliament,  opposed  in  all  its  stages 
by  the  whole  force  of  Government.  It 
would  be  of  course  a  subject  of  iniiiiite  re- 
lief to  the  noble  Lord,  if  he  could  success- 
fully carry  his  object.  He  stands  publicly 
pledged  to  the  cause :  he  has  never  wavered 
in  the  conviction  of  its  justice,  and  we  may 
rest  assured  will  not  relax  his  efforts.  Neither 
will  the  Council  of  the  Incorporated  Law 
Society,  as  the  avowed  Parliamentary  Ageuts 
of  the  Bill,  ever  cease  their  exertions  to  re- 
lieve their  brethren  of  this  grievous  burden. 
To  the  members  individually  of  that  Coun- 
cil, and  to  a  large  proportion  of  the  Incor- 
porated Law  Society*  the  amount  of  the  tax 
can  well  be  borne  without  personal  incon* 
venience ;  but  they  do  not  like  to  be  robbed 
even  of  a  small  sum,  nor  to  be  classed  with 
hawkers  and  pedlars,  whilst  all  ether  pro- 
fessional men  are  exempt  from  this  **  black 
mail"  and  degrading  badge. 


With  regard  to  the  future  steps  to  be 
taken,  it  appears  that,  in  some  quarters,  our 
brethren  are  recommended  to  apply  for  a 
sliding  scale  of  reduction  at  1/.  a  year :  so 
that  the  Country  Attorneys  would  be  re- 
lieved in  eix  jetas,  and  the  London  in  nine  ! 
This  might  be  very  well,  if  the  burden  on 
the  Attorneys  were  like  those  of  the  rest  of 
the  community.  If  the  Medical  and  Clerical 
Professions  were  equally  taxed,  and  were  to 
be  thus  slowly  relieved, — if  the  Barristers 
and  the  Judges,  and  all  other  professional 
classes,  stood  on  the  same  footing, — paying 
their  respective  proportions  to  the  (now 
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reduced)   sum  of  90,000/.  a  year,  —  the 


Attorneys  and  Solicitors 
complain    than    others ; 


might  no   more 
hat    whilst   this 


made  or  may  be  divided  into  leares,  or  in  what- 
ever way  the  same  may  be  printed,  shall,  with 
reference  to  any  such  paper,  part,  or  number 


linrden,  though  reduced,  rests  wholly   on  as  aforesaid,  he  deemed  or  taken  to  be  a  sheet 
^L  •      u     ij  "  J  .u    ^""^  ,   ""Vi    X     of  paper;  and  it  is  provided  also,  that  any  of 

their  shoulders,— and  they  are  less  able  to  ^  the  several  papers  hereinbefore  described  shall 


bear  it  than  heretofore,— they  naturally  cry  be  liable  to  the  Duties  by  the  said  Act  imposed 
^oud  against  the  injustice  of  an  imposition    -  -      -  ^  . 

80  unequal  and  oppressive.  We  say,  then, 
petition  for  the  repeal  of  the  whole  of  the 
Tcmaining  Tax.  We  think  justice  should 
be  done,  even  if  the  Chancellor  of  the  Ex- 
chequer be  put  to  his  wits  to  make  both 
sides  of  his  account  equal.  The  Govern- 
ment is  a  debtor  to  the  Profession.  It  paid 
^8,  in  the  pound  last  Session,  and  we  b 


thereon,  in  whatever  way  or  form  the  same 
may  be  priul^ed  or  folded,  or  divided  into  leaves 
or  stitched,  and  whether  the  same  shall  be 
folded,  divided,  or  stitched,  or  not  :'* 

And  it  being  expedient  to  amend  the  said 
Act:  it  is  therefore  enacted,  that  from  and 
after  the  passing  of  this  Act  so  much  of  the 
aforesaid  Act  as  is  hereinbefore  recited  shall  be 
and  the  same  is  hereby  repealed. 

Provided  that  no  paper  containinf^  any  pub- 


lieve  it  will  be  able  to  pay  the  rest  in  the  lie  news,  intelligence,  or  occurrences,  shall  be 
next.   At  all  events,  we  must  see  its  balance    '         "-    '  '•     '^  -  '- 

sheet,  look  at  what  it  gains  from  the  Suc- 
cession Duty  and  other  sources;  scrutinize  its 
expenditure,  and  call  upon  it,  as  Sir  A. 
Cockburn  said  (before  he  was  Attorney- 
General),  to  be  "just  before  it  is  generous," 
that  is,  generous  with  other  people's  money. 


We  shall  soon  have  to  submit  to  our 
readers  some  matters  for  consideration  in 
reference  to  the  reduction  of  the  duty  ou 
Articles  of  Clerkship,  and  the  proposed  im- 
|)rovements  in  General  and  Legal  Education. 


NEW  STATUTES  EFFECTING  ALTE- 
KATIONS  IN  THE  LAW. 

NEWSPAPER   STAMP    DUTIES. 
16  &  17  ViCT.  c.  71. 


deemed  to  be  a  newspaper  within  the  meaning 
of  the  said  Act,  or  of  any  Act  relating  to  the 
Stamp  Duties  on  Newspapers,  unless  the  same 
shall  be  published  periodically,  or  in  parts  or 
numbers  at  intervals  not  exceeding  26  days  be- 
tween the  publication  of  any  two  such  parts 
or  numbers. 

ARTICLED  CLERKS'  QUERIES  AND 
ANSWERS. 

MODE    OF   8SRVICB. 

I  HAVE  been  some  years  in  the  Law,  but 
have  yet  about  two  years  to  serve  of  my  articles. 
I  have  the  agency  of  an  inburance  office  ofiered 
me  and  also  the  secretaryship  of  a  charity. 
Can  I  safely  hold  these  appointments  without 
any  danger  of  not  being  admitted  on  the  expi- 
ration of  my  articles,  as  the  business  would 
not  at  all  interfere  with  my  office  duties  ? 

B. 


*iM  '    '    it  K     K  s.  ^  J  .1.    T  1  .•      '      [We  think  that  if  the  duties  of  the  proposed 

I  his  IS  "An  Act  to  amend  the  Law  relatmc:  I         •  .«  ,       i    ,    r 

tothe  Stamp  Duties  upon  Newspapers."   [15th  '  ^ppomtment  will  not  prevent  the  clerk  from 
August y  1853.]  attending  at  the  office  of  the  attorney  to  whom 

By  the  6  &  7  Wm.  4,  c.  76,  and  by  the '  he  is  articled  during  the  usual  hours  of 
schedule  to  the  Act,  it  is  declared  that  the  fol-  business,  nor  interfere  xvith  the  discharge 
lowmg  papers  (amongst  others)  shall  be  deemed  I    ,,.  r     •       1    -  .-       .1  t_  Z 

and  taken  to  be  newspapers  chargeable  wlth;^^^'^  professional  duties,  there  can  be  no  ob- 
the  Duties  by  the  said  Act  granted  on  news-  Jection  to  his  admission  on  the  roll.— Ed.] 

papers  ;  that  is  to  say,  "  any  Paper  containing .  

any  public  news,  intelligence,  or  occurrences,  I  it  is  my  intention  to  apply  for  the  appoint- 
or any  remarks  or  observations  thereon,  printed  ment  of  clerk  to  the  Board  of  Health  in  the 
in  any  part  of  the  United  Kingdom  for  sale,  town  where  1  am  articled.  In  case  of  my  being 
and  published    periodically,  or    in  parts  or  |  appointed,  would  it  interfere  with  my  admis- 


numbers  at  intervals  not  exceeding  26  days 
between  the  publication  of  any  two  such  papers, 
parts,  or  numbers,  where  any  of  the  said 
papers,  parts,  or  numbers  respectively  shall 
not  exceed  two  sheets  of  the  dimensions  nerein- 
after  specified  (exclusive  of  any  cover  or  blank 
leaf  or  any  other  leaf  upon  which  any  adver- 
tisement or  other  notice  shall  be  printed),  or 
■shall  be  published  for  sale  for  a  less  sum  than 
€dL,  exclusive  of  the  Duty  by  the  said  Act  im- 
posed thereon;  and  it  is  provided,  that  no 
^juantity  of  paper  less  than  a  quantity  equal  to 
121  inches  in  length  and  17  inches  in  breadth. 


sion  i  H. 

[We  think  not;  but  the  clerk  will  recollect 
that  before  he  can  obtain  a  fiat  for  his  admis- 
sion, he  will  have  to  make  an  affidavit  that  he 
has  served  the  full  term  of  five  years  under  bis 
articles ~ that  is,  in  the  proper  business  of  an 
attorney.— Ed.] 

I  have  a  gentleman  in  my  offiee  undei 
articles  of  clerkship,  who  is  anxious  to  join  the 
militia,  having  had  a  commission  offered  to 


in  whatever  way  or  form  the  same  may  be  him.    It  appears  he  will  be  obliged  to  serve 
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"TO  jtm,  and  may  be  called  oat  twice  a  year 
knr  38  days'  tniniofir  each  time,  and  may  even 
be  obbged  to  ieare  the  town.  How  fiir  will 
thia  jeopardise  his  aenrice  under  articles  ? 

T. 
[We  are  of  opinion  that  the  clerk  must  senre 
so  much  time  beyond  the  five  years  as  will 
make  up  for  his  absence,  unless  such  absence 
took  place  daring  the  yacation,  when  it  is  usual 
to  aDow  three  or  four  weeks  holidays.— Ed.] 

Can  a  derk,  articled  for  the  usual  term  of 
five  years,  and  residing  at  Oxford,  enter  col- 
lege m  order  to  take  his  degree  of  B.  A.,  the 
college  duties  in  Term-time  being  over  at  12 
o'clock.  H. 

[This  would  be  a  case  for  the  discretion  of 
the  Judge,  if  the  Examiners  did  not  feel  justi- 
fied in  entertaining  it.  If  a  clerk  diligcntiy 
attended  from  10  till  4,  at  the  attorney's  office, 
we  presume  there  could  be  no  doubt  of  the 
sufficiency  of  the  service;  and  if  instead  of 
those  hours  the  attorney  consented  to  an  at- 
tendance from  12  till  6  (the  same  length  of 
time),  we  •*  incline  to  think  "  the  Act  of  Par- 
liament would  be  effectually  complied  with. — 
Ed.] 


In  November,  1849,  I  was  articled,  and 
have  remained  in  the  same  office  until  the  pre- 
sent time.  1  now  purpose  to  come  to  town  to 
read  with  a  conveyancer  for  six  months,  and  to 
return  here  and  to  go  to  town  again  and  read 
for  a  time  with  a  special  pleader,  and  afterwards 
enter  the  office  of  some  London  firm  until  the 
expiration  of  my  articles.  Will  the  above  mode 
of  service  be  sufficient  ?  B. 

[There  can  be  no  doubt  on  this  point.  Any 
time  not  exceeding  a  year,  may  be  served  with 
a  Barrister  or  Special  Pleader,  and  a  year  with  a 
London  agent.  We  assume,  of  course,  that  the 
articles  are  for  five  years.  The  service  of  a 
graduate  for  three  years  must  be  continued  with 
the  attorney  or  his  London  agent.  No  part 
can  be  served  with  a  barrister  or  special  pleader. 
—Ed.] 


BEFORM  IN  BANKRUPTCY  LAW. 

MKETINO   AT  GLASGOW. 

A  LARGE  and  influential  meeting  of  Mer- 
chants and  others  of  Glasgow  has  just  been 
held,  for  the  purpose  of  considering  a  proposed 
Bankruptcy  Bill  for  Scotland.  The  views  en- 
tertained by  the  community  of  Glasgow  on  the 
proposed  measure  are  well  entitied  to  consider- 
ation,  and  therefore  we  extract  from  the  Glas- 
gow Constitutional  Newspaper  so  much  of  the 
report  as  our  space  wiU  permit  :— 


Sir  James  Campbell,  on  Uking  the  chair^ 
said — "  You  are  all  aware  that  the  meeting  has 
been  convened  for  the  purpose  of  considering  a 
Bill  introduced  by  Lord  Brougham,  and  now 
before  Parliament,  for  the  better  regulation  of 
our  general  Scottish  insolvencies.    This  Bill 
aims  at  the  concentration  of  all  Laws,  affecting^ . 
not  only  bankruptcy  and  cessio,  but  the  work- 
ing  out  of  insolvencies  in  any  form  or  shape. 
We  have  had  long  complaints  of  our  Bankrupt 
Law  in  Scotland  as  not  working  well,  either  for 
the  public,  the  creditors,  or  the  debtor.     Vari- 
ous alterations,  and  not  a  few  new  bills,  have 
been  introduced,  to  give  us  all  we  aim  at,  but,  it 
would  appear,  still  without  accomplishing  our 
objects.    This  Bill  purports,  in  some  measure,, 
to  assimilate  the  Law  of  Scotland  to  that  of 
England ;  and  while  we  are  willing,  and  would 
court  such  a  thing,  at  the  same  time  we  are  not 
prepared  to  adopt  the  Law  of  England  as  it 
stands ;  and  therefore  it  is  that  Lord  Brougham^ 
I  believe,  has  undertaken  to  bring  forward  a 
Bill  exclusively  for  Scotland,  which  should 
embrace  all  the  improvements  that  either  wo 
can  suggest,  or  have  already  suggested  them- 
selves to  other  parties.    ITiere  is  the  provision 
of  local  management,  originating  and  managing 
the  whole  system  of  carrying  through  mea- 
sures connected  with  insolvency.  This,  I  think,, 
would  be  a  verv  great  boon  to  Scotland,  more 
especially  to  Glasgow,  where  we  have  so  much 
of  that  work.     But  one  of  the  main  features 
of  this  Bill,  I  think,  is  contained  in  a  very  few^ 
clauses- -to  effect  the  carrying  through  of  pri- 
vate settlements.    We  are  all  aware  that  when, 
either  fraud,  misfortune,  or  mismanagement 
overtakes  a  man  in  his  business,  and  his  affairs 
must  come  under  the  knowledge  and  manage- 
ment of  his  creditors,  the  sooner  there  is  a  set> 
tlement  the  better ;  and  I  am  very  happy  to- 
take  credit  to  Scotland  for  this  much,  that  I 
think  nine-tenths  of  our  bankruptcies,  or  in- 
solvencies, originate  in  misfortune  or  misma- 
nagement, and  not  in  fraud.     In  these  cases,. 
generally  speaking,  we  aim  not  at  the  punish- 
ment of  the  bankrupt,  but  are  merely  seeking 
as  much  as  we  possibly  can  out  of  his  estate  ^ 
and  we  frequently  find  our  way  to  this  without 
interfering  much  with  the  Courts  at  all,  further 
than  a  mere  record  of  our  proceedings.    The 
clauses  to  which  I  have  alluded  furnish  us  with 
this  great  facility  which  I  appreciate  so  much.**" 

Mr.  Pringle  next  addressed  the  meeting. 

Mr.  Gilmour,  formerly  a  Solicitor  of  the* 
Scotch  Courts,  but  now  a  member  of  the  Eng- 
lish Bar,  followed.  After  referring  to  tiie  va- 
rious meetings  he  had  addressed  on  the  subject 
of  the  Bill,  Mr.  Gilmour  said  : — 

"  I  have  not  yet  heard  one  reason  suggested,, 
or  objection  made,  against  the  principle  of  the- 
Bill.  It  has  been  hailed  in  all  the  mercantile 
communities  I  have  visited  as  a  great  boon. 
The  privilege  to  the  trading  public  provided  by- 
the  Bill  of  enabling  creditors  to  carry  through* 
private  settlements  with  insolvent  traders— the 
majority  binding  the  minority,  which  will  serve 
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all  the  J  u-posea  of  a  sequestration  wltlioat  the 
expense — has  met  with  unosual  and  uoaoalified 
approbation,    llie  provisions  of  the  Bill  for 
assimilating  the  procedure  in  applications  for 
the  benefit  of  ees-nio  bonorum^  ancf  for  rendering 
trustees  in  voluntary  trusts  amenable  to  the 
juntj(l}ction  of  the*  Sheriflf,  all  proceed  on  the 
principle  of  local  judicial  control,  and  have 
likewise  met  with  f^eneral  approval.    Not  only 
has  local  judicial  control  been  declared  by  mer- 
cantile men  to  be  hig^hly  desirable,  but  it  has 
been  pronounced  by  tbie  learned  Sberifi^i  of 
Perth,  Dundee,  and  Aberdeen,  at  public  meet- 
in^s  recently  held  in  those  towns,  and  by  the 
first  lawyers  in  thW  city,  to  be  eminently  prac* 
ticable  and  essentiA  to  the  efficient  admmistra- 
tion  of  bankruptcy  and  insolvencv.    Whether 
the  provisions  of  the  Bill  are  calculated  to  work 
Oiit  this  princit^le  satisfactorily,  it  is  for  you  to 
jud^e.    The  Bill  has  been  extensively  circu- 
lated amongst  mercantile  gentlemen  for  this 
purpose.    Whether  local  judicial  control  may 
ue  best  worked  out  with  the  aid  of  official  as- 
ai^nees  permanently  attached  to  the  Court,  and 
by  a  trade  assignee,  or  of  an  official  assignee 
withont  a  trade  assignee,  or  with  the  aid  of  a 
trustee  elected  by  the  creditors,  as  at  present, 
without  either,  are  questions  for  you,  gentle- 
men, to  consider.     It  has  been  said  that  the 
system  of  judicial  control  provided  bv  the  Bill 
is  too  much  an  adoption  of  the  Englisn  system. 
It  is,  however,  essentially  different  from  the 
Englisl)  system  of  judicial  control,  and  infinitely 
superior,    'llie  English  system  of  local  judicial 
control  is  of  a  limited  and  unsatisfactory  cha- 
racter.     The  District  Conrts  of  Bankruptcy 
have   power  to  award  sequestration,  but  the 
suitors  are  constantly  compelled  to  resort  to 
the  Conrts  of  Common  Law  to  try  issues  of 
fact,  and  to  the  Court  of  Chancery  to  try  ques- 
tions of  property,  by  reason  of  want  of  juris- 
diction in  the  Bankruptcy  Courts.    But  this 
Bill  gives  jurisdiction  to  tne  SheriflT,  not  only 
to  award  sequestration,  but  to  determine  every 
question  of  what  kind  soever  that  can  possibly 
arise  under  a  seouestration.    The  promoters  of 
the  Bill  south  of  the  Tweed,  who  have  been 
great  sufferers  by  extortionate  charges  and 
abuses,  which  have  crept  into  the  English  sys- 
tem, have  guarded  a^nst  those  abases  and 
extortionate  charges  by  means  of  most  string- 
ent provisions,  which,  by  yoor  assistance,  they 
hope  to  make  still  more  perfect. 

"Mr.  Pringlehas  asked  my  opinion  as  to  the 
principle  of  remuneration  to  persons  to  be  em- 
ployed. Whether  the  officers  necessary  to  be 
employed  in  winding  up  a  bankrupt  estate 
should  be  paid  by  Feei  or  by  Salmies.  A  very 
general  opinion  prevails  that  the  official  assig- 
nee and  every  officer  of  Court  should  be  paid 
by  salary,  and  I  think  that  a  sound  opinion. 
With  regard  to  the  payment  of  the  solicitor,  let 
the  r.tatutory  fee  be  liberal — ^let  it  be  what  a 

gentleman  of  education  ought  to  receive  for 
s  time  and  trouble;  but  let  it  lie  fixed.  It 
has  bsen  suggested  that  there  is  no  necessity 
for  a  separate  solicitor  to  each  sequestration, 
and  that  a  salaried  law  adviser  ought  to  be  at- 


atched  to  the  Court,  who  should  prepare  th* 
potitiona  and  take  charge  of  tbe  fvoeednr^ 
throughout,  and  of  aach  1^^  poimts  as  aris* 
in  the  sequestration.  The  appointment  of  & 
salaried  Procuiator  Fiacal  in  the  Sheriff  Court 
has  been  instanced  in  support  of  the  practica- 
bility of  this  proposal.  I  can  see  sonae  practi- 
cal aifficulties  in  the  way  of  carrying  it  out,  but 
these  might  probably  be  overcome  by  calling 
in  the  occasional  assistance  of  other  members 
of  the  Profeaston.  It  is  certainly  a  auggestion 
well  worthy  of  consideration,  for  if  practicable 
it  would  be  a  vast  saving  to  creditors  in  se- 
questration. [>] 

"It  is  proposed  by  the  Bill  to  appoint  a 
Judge  for  the  county  of  Lanark,  with  exclusive 
jurisdiction,  who  shall  devote  his  attention 
solely  to  bankruptcy  and  tnsnhrency,  in  award- 
ing sequestration;  in  adjudicating  upon  the 
claims  of  the  creditors;  in  trying  idl  questions 
of  preference,  granted  or  acquired,  to  the  pre- 
judice of  the  creditors ;  in  hearing  and  deter- 
mining all  questions  whatsoever,  rdating  to  the 
administration  and  distribution  of  the  heritable 
and  moveable  estate  of  the  bankrupt ;  in  hear- 
ing and  determining  all  matters  relating  to  the 
allowance,  suspension,  or  refusal  of  the  bank- 
rupt's discharge,  and  in  punishing  fraudulent 
bankrupts  for  offences  against  the  Law  of 
Bankruptcy.  The  eflfect  of  this  provision  of 
the  Bill  will  be  to  Uks  from  the  Court  of  Ses- 
sion the  awarding  of  sequestration,  and  the 
setting  aside  of  preferences ;  to  relieve  the  trus- 
tee of  adjudicating  upon  the  claims  of  the  cre- 
ditors ;  to  relieve  the  creditors  of  the  judicial 
function  of  deciding  upon  the  question  whether 
the  bankrupt  shall  be  granted  or  refused  his 
discharge,  and  to  concentrate  these  separate 
jurisdictions  and  powers  in  the  Bankruptcy 
Judge  for  the  county  of  I^nark.  It  is  pro- 
vided by  the  Bill,  that  the  proceedings  before 
the  Sheriff,  under  this  consolidated  jurisdiction, 
shall  be  conducted,  so  far  as  practicable,  with- 
out written  pleadings,  or  written  arguments, 
and  that  all  causes  and  questions  shall  be  dis- 
cussed vivd  voce  ,  and  disposed  of  on  hearing 
the  parties  or  their  law  agents.  It  is  made  in- 
dispensable by  the  Bill  that  the  bankrupt  be 
examined  in  public — that  all  creditors  wbese 
claims  are  disputed  shall  he  examined  in  open 
Court— that  the  refusing  or  granting  the  baolt- 
rupt's  discharge  shall  be  discussed  in  public, 
and  shall  be  a  judicial  sentence  pronounced  by 
the  Judge,  independent  altogether  of  the  bank- 
rupt and  the  creditors.  The  Bill  provides  iwt 
only  for  liberation  from  imprisonment,  but  for 
discharge  of  the  debtor  from  future  liability 
for  past  debt.  It  is  further  proposed  by  the 
Bill  that  trustees,  under  volunUry  trusts  for 
the  benefit  of  creditors,  shall  be  amenable  to 
the  jurisdiction  of  the  Bankrupt  Judge,  for  the 
equitable  distribution  of  the  assets  and  toe 
performance  of  their  duties.  The  next  im- 
portant provision  of  the  Bill  is  for  the  arrange- 
ment of  insolvencies  by  private  settlemcpt. 
This  branch  of  the  Bill  seems  to  n>«^? 
very  general  approbation  throughout  Sco«*J°: 
In  the  opinion  of  many  experienced  lawyers  tiMi 


^ 


mqrchant^  it  will  snpenede  attogeAer,  in  a 
Tut  nmjority  of  insolvenciefl,  ^  necetsity  of 
eitlieram>lymgfor8eque8trfttioii,  or  ekecating 
a  tnwt  deed.  The  Ml  is  a  eoosolidation  of 
the  whole  sjstem  of  bankruptcy  and  ineol- 
▼enqr.  lu  jinMrieions  have  been  framed  upon 
extensive  information  furnished,  and  valuable 
suggestions  made,  by  merchants  in  England 
and  Scotland,  trading  throughout  the  United 
Kingdom  and  many  other  countries;  and  by 
lawyers  and  accountants,  respectively  engaged 
in  the  practice  of  bankruptcy  in  both  countries. 
Each  provision  of  the  Bill  has  been  carefully 
prepared  and  anxiously  considered  with  refer- 
ence to  each  other,  in  order  to  attain  a  consist* 
ent  whole ;  and  it  is  now  submitted  to  the 
deliberate  consideration  of  the  merchants^ 
miufacturers,  and  bankers  of  Glasgow." 

[Resolutions  in  support  of  the  Bill  were 
Unanimously  passed.] 


itor,      9 

of  deiaj  fn  making  tiie  application.  On 
appeal,  a  rale  tras  mado  abtolute  to  reMipd 
this  order,  and  for  the  taxatMo  of  the  plaiB* 
tiSi*  costs.  JRmd  and  amother  v.  Gardner, 
8  £xch.  &.  6dh 

After  issue  Joined  in  an  action  of  assuttpait 
commenced  in  the  Queen's  Bench,  the  case  was 
referred,  and  on  June  9,  1852,  an  award  was 
given  for  the  pHuatiflf  for  less  than  20/.  The 
parties  dwelt  more  than  20  miles  apart.  In 
Hil.  Vacation,  1853,  a  summons  was  taken  out 
to  show  cause  why  plaintiff  should  not  have 
his  costs,  under  Stat.  13  &  14  Vict.  c.  61,  s. 
13  :  Held,  not  too  late.  Morris  v.  Bosworth,  2 
E.  &B.  213. 


DECISIONS  ON  RECENT  STATUTES. 

AB8CONDIN6    DEBTORS*    ACT. -— DEPOSIT 
IN  LlEtJ  OP  BAIL. SERVICE  OP  CAPIAS. 

A  PARTY  was  arrested  in  pursuance  of  a 
warrant  under  the  14  &  15  Vict.  c.  52,  but 
had  been  discharged  oat  of  custody  upon 
making  deposit,  in  lien  of  bail,  of  the 
amount  indorsed  on  the  warrant,  with  the 
additional  snm  of  10^.  for  costs.  Writs  of 
summons  and  of  capias  were  then  issued 
in  the  action,  the  former  baring  been  duly 
served.  The  Court  held,  that  it  was  unne- 
cessaiy  the  writ  of  capias  should  be  per- 
sonally served  on  the  defendant,  observing 
(per  Parke^  B.),  that  nothing  more  was 
required  beyond  the  issue  of  the  capias, 
and  that  the  meaning  of  the  word  **  served," 
in  section  6  of  the  Act,  was  merely  that 
the  writ  should  be  served  within  the  seven 
days  from  the  date  of  the  warrant  where 
the  party  continued  in  cnstody  on  the  same 
arrest  in  which  he  was  originally  taken,  and 
did  not  make  deptmt.  Eld  v.  Vero,  8 
Esch.  R.  655. 


THE  SUCCESSION  DUTY. 


EXCEPTION    IN  TUB   ACT. 

Mr.  Editob, — My  idea  is,  that  the  excep- 
tion in  section  1  of  16  &  17  Vict.  c.  51,  is  in- 
troduced in  the  wrong  place,  and  that  by  means 
of  the  copulative  "and"  it  extends  to  the 
words  "  all  estates  in  any  tuoh  hereditaments/* 
as  well  as  to  the  words  "  money  secured  on  Ac- 
ritable  property  in  Scotland,**  to  which  alone  it 
was,  no  doubt,  intended  to  be  confined. 

However,  as  a  Sutute  which  foves  or  takes 
away  the  property  of  a  subject,  as  this  Statute 
undoubtedly  does,  ought  to  be  construed 
strictly,  according  to  Judge  Holt  in  12  Mod. 
513,  it  is  fair  to  raise  any  objection  to  the  ex- 
pressions used.  M.  W. 


COUNTY   COURT  ACT,    1852. —TIME    FOR 
PLAINTIFF  TO  APPLY    FQR   COSTS. 

An  action  for  the  breach  of  a  contract 
paade  at  sea  to  tow  the  defendant's  vessel 
into  Liverpool,  was  tried  in  the  Passage 
Court  on  f  eb.  26,  1852,  when  the  pkintiifs 
obtained  a  verdict  for  2/.  It  appeared  that 
the  d^endant  was  abroad  at  the  time  of  the 
toial,  and  on  his  return,  the  plaintiffs,  on  26th 
Jan.,  1853,  took  out  a  summons  for  an 
OTder  to  tax  their  costs  under  the  15  &  16 
Vict.  c.  54,  s.  4,  which  was  dismissed  by 
Atdersan,  B.,  on  Feb.  2,  on  the  ground 


COSTS  OF  TRUSTEE— SOLICITOR 
DEFENDING  BY  PARTNER. 

A  SOLICITOR  was  a  defendant  in  an  admi- 
nistration suit,  which  was  brought  by  his  co- 
trustee against  him  and  the  parties  beneficially 
interested  (several  of  whom  were  infants),  and 
had  conducted  his  defence  by  his  partner.  The 
Master,  on  the  taxation  of  costs  as  between 
solicitor  and  dient,  had  allowed  the  costs  out 
of  pocket  only.  An  inquiry  before  the  Master 
was  sought,  as  to  whether  the  employment  of 
the  partner  had  not  been  for  the  advantage  of 
all  parties. 

The  Vice-Chancellor  Parker  said,  "  It  is  the 
established  rule  (whether  it  be  a  i^ood  one  or 
not,  is  not  now  the  question),  that  a  sohcitor 
trustee,  acting  for  himself  as  solicitor  in  the 
trust,  can  be  allowed  costs  out  of  pocket  only. 
An  exception  has  been  made  in  the  case  of  two 
or  more  trustees,  where  one  of  them,  being  a 


10  Atf/(W*Affaeif/rMPflfiaJUyj•fef^^»1^^ 

aolidtor»  acta  for  himtclf  and  his  co-tnuteef  in 
a  tnit;*  but  if  ordinary  costs  were  allowed  in 
any  case  where  a  solicitor  acts  in  a  suit  for 
Jiimself  alone,  or  what  is  the  same  in  effect, 
acts  for  himself  alone  by  his  partner,  it  would 
be  to  destroy  the  rule  altoftetber.  I  must  de- 
cline to  make  the  reference  asked :  to  make  it 
in  this  case  would  be  a  precedent,  on  which 
the  Court  would  have  to  make  it  in  erery  case." 
Xyoa  V.  Baker,  5  De  Gex  Sc  S.  622. 


FEES  FOR  EXTRACTS  FROM  PARISH 

REGISTER  OF  BURIALS  AND 

BAPTISMS. 


are  all  the  fees  demandable  in  respect  of  a 
search.  With  regard  to  taking  extracts^  no 
fee  is  mentioned,  and  the  iucumbeot  has  no 
ri^ht  to  tax  any  one  for  so  doing.  Sieeie  v. 
WaUams,  8  Excb.  R.  625. 


THE  FUSION  OF  LAW  AND  EQUITY. 


To  the  Editor  of  the  Legal  Observer. 
Sir,— Quotations  from  old  authors  are  en- 
titled to  respect,  but  they  are  neither  to  be 
taken  as  facts  proved  nor  the  perfection  of 
human  reason :  as  witness  the  quotations  of 
your  correspondent  ** A  Barrister'*  (p.  434, 
ofi/e),^*'  Equity,  as  distinguished  from  Law — 
positive  mechanical  Law— is  a  shallow  conceit, 
the  offspring  of  prejudice  and  ignorance." 
This  quotation  should  be  read  thus, — *'Tbe 
offspring  of  "  Bentham's  "  prejudice  and  igno* 
ranee"  makes  "  Equity  a  shallow  conceit,  as 


A  SOLICITOR  had  instructed  his  clerk  to 
search  the  register  book  of  burials  and  bap- 
tisms in  the  parish  of  St.  Mans  Newington,  i ',""':"  ."TT'r  "V""'  "  '"T*r"  —'--••».  "- 
and  the  clerk  accordingly  applied  to  the  ptrish  ^istmKUished  from  law-positive  mechanical 
clerk  for  liberty  to  seafch  them,  but  stating  he  '  ^^-  ^our  correspondent,  trying  to  put  a 
heonlyrequireldtomake  extracts,  and  not  to  I  ^°^"^^,l^  ««"^|  interpretation  on  this  passage 
have  certificates.  The  parish  clerk  then  stated  ^^.P^^,*"*',^"^'  ^'?.'f  '"^  ^  '^"''^''"*  ^""^T^ 
the  charge  would  be  the  same  in  either  case,-  ^^?^  *^^,^  ^"«;^^^  «"  "  ^^«  «"^^"^  '•^"'f^'  ^^ 
viz.,  35.  6d.,  and  charged  4/.  7s.  6d.  for  the  12  chicane  "-although  how  long  chaos  has  as- 
burials  and  13  baptisms,  extracted  during  a !  ^^'"J.^  ^>?  f°^"*  "/  a  rampart  Benthana  and 
search  through  four  years.  On  the  same  day,  I  ^^«  '\V»^M>1«  can  doubtless  best  explain  to  the 
the  solicitor  wrote  demanding  repayment  of ;  ««5?l^P^^^«"e^  ^*^y«^«;  ,  ,      .  .      , 

such  fees,  less  the  charge  for  the  foir  years'  L  Your  correspondent  then  asks  ^^or  an  intel- 
8earch,and  on  its  refusal,  brought  an  action  '  ^«*^^«  definition  of  bqmty.  \ViU  he  or  can 
for  money  had  and  received  to  his  use.  i  ^^'  ^.^P^'V"  'H?  "J^amng  ot  "  thd  positive  me- 

The  observations  of  the  Court,  in  reference   f.^fl"*^^'' Law/    ofBenthani  m  the  above-roen- 
to  the  payment  of  fees  were  as  foUow :-  !  ^^"^.^  quotation  ?     If  he  shall  be  so  ingenious 

Parke,  B.-The  clerk  had  a  perfect  right,  at  •  l'^  ^^^^  '«  ^^'^Tu''  ""L^T^^'  ''*"  1°^"'*^ 
all  events,  to  search,  and  during  that  time  to  |  ^^  tf "  '  """"^  ^u  ''''\'^^  T.?\^!!: 
make  himself  master,  as  he  best  could,  of  the  ^p^Hf^.  ''^^V''  ^"^  J^«  sophistry  of  the  ^orth 
contents  of  the  books;  and  the  defendant,  in  British  reviewer  le  the  sophistry  of  a  jrm^^^^ 
whose  custody  hey  were,  could  not,  because  i  ^^^^^  *«  ^^t^Tln  ^^^^^^T^'"  j^^  ^J^' 
the  clerk  wanted  to  make  extracts,  insist  on  ^'^"!  .^^>'«  J«;  ^^i^^^'f  ^"  ^^  ^"^  ^^".*^^' 
his  having  certificates  with  the  signature  of  the  ^^™»^'«'«.«'l^  »^  different  Courts,  harmonises 
minister.  For  one  shilling,  he  would  be  enti- ;  "^J^^^  ""'^^  ?"^  \^^^}  ^/  ?,  »^^  «y«^«^'  °°^ 
tied  to  look  at  all  the  names  in  a  particular  '  :^'^^^  ^"7"^^^^^^ '°^^^"^^^-  The  only  attempt 
year.  He  could  have  no  right  to  remain  an  ,  ^^  ^'^V  PT6J^1^^^  '''.7''!u^^lP''"*^'/'uV^'! 
unreasonable  time  looking  at  the  book,  nor .  [^^  ^'^  ^  ^;",  ^>^%'«  ~^>^^l^  *?^^^  ?' 

probably  to  require  the  parish  clerk  to  put  it ,  ^.^^^JT  ^''^"''  ""^  *  ''"'T*  i  "^^^'^P^""*^  ^'- 
in  his  hands,  for  it  is  the  duty  of  the  latter  to  ]  ^'''Z^  ^^"""^  "'  ^^®  exceedmgly  appropnate. 
superintend  the  search,  and  keep  a  control!  Your  correspondent,  as  a  grand  cliinax  of 
over  the  book.  But  if  a  person  insists  upon !  f,"^^^"^>;:  ^'"'^  ^^^  unanimous  resolution  of 
himself  taking  a  copy,  that  is  a  different  matrer ;  ]  '^^  Barebones  Parliament-"  that  the  Court  of 
the  Statute  onlv  orovides  for  a  certificate  with  I  Chancery'    (t.  e.,  their  Court  of  Chancery) 

"was  a  mystery  of  iniquity  and  a  standing 
cheat."  Can  we  be  sutprised  that  one  who 
deems  such  authorities  as  these  of  any  weight 
should  suggest  that  Parliament  should  take  the 
case  oiJamdyce  v.  Jarndyce^  1st  Boz's  Reports, 
as  a  sufficient  authority  for  a  sweeping  cen- 
sure of  those  laws,  which,  whatever  mav  be 
their  defects,  have  raised  this  empire  above 
every  other  in  the  world. 

Allow  me  to  give  your  correspondent  a  little 
advice, — he  dubs  himself  "a  Barrister '*— he 
may  be  entitled  to  style  himself  so.  For  odcc 
in  his  life,  let  him  act  with  that  better  part  of 
valour— discretion,  renounce  his  fusionist  prin- 
ciples until  he  understands  the  difference  be- 
tween Law  and  Equity,  and  keep  his  name 


the  Statute  only  provides  for  a  certificate  with 
the  name  of  the  minister,  and  for  that  he  must 
pay  the  additional  fee.  It  titis,  therefore,  an 
illegal  act  on  the  part  of  the  defendant  to  insist 
that  the  plaintiff  should  pay  3«.  Qd,  for  each 
entry  of  which  he  might  choose  to  make  an 
extract. 

Piatt,  B.— Under  the  6  &  7  Wm.  4,  c.  86,  s. 
35,  there  are  only  two  things  in  respect  of 
which  the  incumbent  is  entitled  to  fees,  namely, 
for  a  search  and  for  a  certified  copy  of  the  re- 
gister. A  fee  of  \s.  is  allowed  for  a  search 
^roughout  the  whole  period  of  the  first  year, 
and  Iff.  6rf.  for  every  additional  year.    Those 

'  Cradock  v.  Pi>cr,  1  M*N.  &  G.  664. 


Ait^rmff^tobBAdmiiUd.  li 


from  all  saeh  absurd  epistks  at  the  one  yon 
have  been  kind  enough  to  amute  your  reaaers 
with.  Your  correspondent  is  probably  a  young 
man,  if  we  may  judge  by  the  rashness  of  bis 
indiscretion.  I  therefore  bid  him  farewell 
with  more  of  sorrow  than  of  anger,  and  to 


show  hhn  I  do  not  desire  "  to  feed  contentbn 
in  a  lingering  act,'*  I  will  conclude  with  a  quo* 
tation  in  reply*- 

**  HflB  tibi  erunt  artes ;  uacisqoe  imponere  morem 
Parcere  aobjeotis,  et  debellara  saperboa." 

NVMA. 


ATTORNEYS  TO  BE  ADMITTED. 
On  the  hut  Day  qf  Michaelmas  Term,  1853. 

Persons  who  have  given  Notice  of  Admission  pursuant  to  the  Rule  of  Court  of  Hilary  Term,  1853 

Clerks*  Names  and  Addresses.  To  whom  Articled,  Assigned,  ^e, 

Ashton,  John,  40,  Great  Marlborough  Street; 

Ranelagh  Grove;  Great  Russell  Street,;     H.  J.  Barker,  Wem;  C  G.  Jones,  Gray's  Inn 

and  Seisdon Square 

Bathurst,  Henry,  26,  Devonshire  St.,  Queen's 

Square;  and  Faversham  .        .        •   R.  Bathurst,  Faversbam 

Bishop,  Mortimer  Samuel,  6,  North  Place, 

Gray's  Inn  Road;  Torrington  Square; 

and  Exeter W.  R.  Bishop,  Exeter 

Calthorp,  Thomas  Dounie,  4,  Upper  Park 

Race,  Blackheath  Park    .        .  .   J.  T.  Rymer,  Whitehall  Place 

Carr,  Edward  Statter,  32,  Gloucester  Place, 

Hyde  Park ;  and  Leamington  Priors        .   J.  Newbold,  deceased,  Bedford  Row 
Fewster,  John  Reed,  10,  Gordon  Street,  Is- 
lington; Alfred  Street;  and  Durham       .    R.  J.  Shafto,  Durham 
Fox,  Henry  Atherton,  26,  Michael's    Place,     A.  S.  Field,  Leamington ;  H.  Bury,  Manches- 

Brompton ;  and  Manchester    .        .        .       ter ;  J.  Bury,  ditto 
Harris,  Edmund,  27,  Lamb's  Ck)nduit  Street ; 

Hunter  Street ;  and  Rugby     .        .        .    G.  Harris,  Rugby 
Holt,  Charles, jun.,  250,  High  Holbom;  Hol- 

born  Hill ;  and  Coventry  .J.  Holt,  Coventry 

Jennins,  Charles,  26,  Bryanston  Street    .        .   P.  H.  Watts,  Bath 
Keene,  John  Baptiste,  37,  London  St.,  Fitz- 

roy  Souare W.  Tatham,  Throgmorton  Street 

Lavender,  George  Henry,  15,  Argyle  Square;     A.  Sharman,  deceased,  Bedford ;  J.  W.  Tum- 

Qneen's  Square ;  and  Biddennam    .        .       ley,  ditto 
Minor,  William,  Oxford  Street;    and  Store 

Street,  Bedford  Square  .        .        .J.  Lane,  Chancery  Lane 

Xash,  Alfred  Dormier,  14,  Great  Coram  St.,     J.  I.  Wathan,  Bedford  Square;  H.  Crocker, 

Russell  Square Chancery  Lane ;  A.  Mayhew,  Carey  Street 

Owen,  Sackville  Herbert,  19,  George  St.,  Eus- 

ton  Sq. ;  Shaftesbury  Cres. ;  and  Narberth   W.  H.  Owen,  Narberth 
Palmer,  Gillies  Charles,  Grantham  .        .   W.  Ostler,  Grantham 

Parker,  Henry  Watson,  84,  Westboume  Park 

Villas R.  Few,  Henrietta  Street 

Pedley,  Joshua,  jun.,  10,  Billiter  Square ;  and 

Forest  Gate,  Westham  .        .J.  Druce,  Billiter  Square 

Rudge,  Edmund,  jun..  Baker  St. ;  Chepstow 

PL ;  Lower  Calthorp  St. ;  and  Tewkesbury   J.  Thomas,  Tewkesbury 
Smith  Alfred,  5,  Featberstone  Buildings,  Hol- 
bom ;  and  Manchester    .        .        .        .   G.  Smith,  Manchester 
Stone,  George  William,  4,  Albany  Terrace, 

Camberwell G.  Tamplin,  Fencburch  Chambers 

Umbers,  William  Crowther,  Warwick  House, 

Cheltenham J.  Umbers,  Cheltenham 

Vaughan,  James,  Huntingdon         .        .        .   W.  Fowler,  Huntingdon 
Wright,  John  Joseph,  2,  Henrietta  Street, 

Brunswick  Square,  Sunderland  .   J.  J.  Wright,  Sunderland. 


1^  AttOTM^i  to  he  AdmUied.-'TM^ff  0$it  4md  JtenMl  qf  Certi/eateM.^Noies  of  the  IFeefc. 

Jii0Jbdb«t  Term,  1853. 

TO  Bit  ADDKD  TO  THK  LIST  PURSUANT  TO  JUD0«*8  ORDKRS. 


To  whom  Articled^  Asngmed^  4re. 
J.  Corardak,  Bedford  Row 


J.  Lemmn,  Lincoln'd  Inn  Fields 

C.  Savery,  Bristol 

F.  Boyddl,  Chester 

C.  S.  Todd,  Kingston-upon-Hull 


CUrk^  Names  and  Addresses* 
Bellas,  Thomas.  13,  Compton  Street  East, 

Bnmswick  Square ;  and  Woodbridji^e 
Brown,  Lancelot  Charles,  4,  Halkin  Street, 

Belgrave  Souare      .... 
Coates,  Joho,  Wesbury-on-Trym    . 
Evans,  Edward,  7,  King's  Bench  Walk    . 
Haire,  John  Kell,  Kingston-upon-HuU    . 
Hellings,  Robert  Wintle,  50,  Great  Coram  St., 

Russell  Square;  Albert  Street;  and  Bath  R.  H.  HellinifB,  Bath 
Johnston,  Patrick,  45,  Great  Russell  Street         ^  *=  ^-^^ —  ^— ' 
Markby,  Alfred,  6,  Albert  Place,  Kennington 
Morley,  Ebeneaer  Cobb,  Kingston 
Newman,  Edwin,  jun.,  28,  John  St.,  Bedford 

Row :  Serjeant's  Inn ;  and  Yeovil    . 
Withers,  James  Tuck,  70,  Tachbrook  Street, 

Westminster  .... 


W.  S.  Cookson,  New  Square 

T.  Borrett,  Whitehall  Place 

C.  H.  Phillips,  Kmgston 

E.  Newman,  Yeovil;  H.  S.  Westmacott,  John 

Street 
H.  W.  Ravenscroft,  Gr«y*s  Inn  Square ;  W. 

Craven,  Bristol. 


TAKING  OUT  AND  RENEWAL  OF  CER- 
TIFICATES. 

Last  day  of  Michaelmas  Term,  1853. 

Ainger,  Arthur  Robert,  26,  Bedford  Place } 
and  Congleton. 

Beatniffe,  Robert  Gray,  Great  Grimsby. 

Collins,  Nathaniel  Kerle,  Ross. 

Hinde,  John,  52,  Skinner  Street,  London. 

Kelly,  Francis  Coham,  8,  Houghton  Place, 
Ampthill  Square. 

Twiss,  Richard,  37,  Hamilton  Terrace,  St. 
John's  Wood. 

Wilson,  Thomas,  7,  Maida  Hill  West ;  and 
Warwick  Crescent. 


NOTES  OF  THE  WEEK. 

removal  of  the  courts. —  sittings  in 
Lincoln's  inn. 
After  the  ancient  ceremonies  of  receiving 
the  Judges  and  Leaders  of  the  Bar  at  breakfast 
on  the  ^t  day  of  Term,  opening  the  Courts  in 
Westminster  Hall,  and  sitting  on  that  day,— 
the  Lord  Chnncellor,  the  Lords  Justices,  and 
the  Vice-Chancellors,  adjourned  to  Lincoln's 
Inn,  and  the  Master  of  the  RoUs  to  his  own 
Court  in  Chancery  Lane.  During  the  present 
Term,  the  Sittings  after,  and  in  Hilary  Term, — 
Parliament  not  being  sitting,  —  the  Equity 
Courts  will,  no  doubt,  continue  in  their  present 
convenient  locality.  But  we  must  not  lose 
sight  of  the  necessity  of  removing  the  whole  of 
the  Courts  permanently  to  the  proposed  new 
building  between  the  Strand  and  Carey  Street, 
— thus  uniting  the  two  Temples  with  Lincoln's 
Inn.  The  clamour  about  Temple  Bar  should 
be  postponed,  and  when  the  new  Courta  are 
erected,  and  the  Strand  and  Fleet  Street 
widened  from  St.  Clement's  to  St.  Dunstan's 
Churches,  a  magnificent  Arch  may  be  con- 
structed  on  the  site  of  the  old  Bar,  and  a  foot- 
way formed  over  it  from  the  Courts  to  the 


Temple.  This  would  traly  be  a  great  public 
improvement.  The  mere  removal  of  the  pre- 
sent Bar  wooM  be  at  bMt  a  small  affair. 


CLERK  or   ENROLMENTS  IN   CHANCERY. 

We  have  to  express  our  regret  at  the  death 
of  Mr.  David  Drew,  who  for  many  years  ably 
and  carefully  discharged  the  duties  of  the  Office 
of  Chancery  Enrolments.  The  Master  of  the 
Rolls  to  whom  the  patronage  belongs,  has  just 
appointed  Mr.  William  Wright,  of  the  Chan- 
cery Bar,  to-fiU  the  vacancy.  This  selection  is, 
we  believe,  very  satisfactory  to  the  Profession. 

It  \vill  be  recollected  that  Mr.  Wright  com- 
menced his  career  as  a  solicitor,  and  attained 
considerable  eminence.  He  was  afterwards 
called  to  the  Bar,  and  Messrs.  Clowes,  Orme, 
and  Wedlake  succeeded  to  his  practice  as  a 
solicitor.  We  need  not  add  that,  with  his 
large  experience,  and  habits  of  business,  Mr. 
Wright  is  weU  qualified  for  the  office. 

ARTICLED    clerks'    EXAMINATION  AND 
CORRESPONDING   SOCIETIES. 

A  meeting  is  about  to  take  place  of  the  Ar- 
ticled Clerks  from  various  parts  of  the  country, 
to  consider  of  the  establishment  of  a  Society 
for  the  Annual  Voluntarjr  Examination  of 
Clerks  during  their  clerkship,  by  way  of  pre- 
paration for  the  General  Examination  which 
they  will  undergo  before  admission ;  and  to  in- 
stitute prises  for  those  who  pass  the  best  in 
voluntary  examination.  The  Council  of  the 
Incorporated  Law  Society  have  been  requested 
to  allow  the  meeting  to  take  place  in  one  ox 
their  rooms  (ordinarily  used  for  arbitrations}! 
and  they  have  granted  permission  for  this 
purpose  for  the  6th  and  7th  inat.  at  6  o'clock. 

Another  Society  has  been  projected  at 
Norwich,  to  be  called  the  Articled  Clerks 
Corre8|K>nding  Society,  for  the  purpose  of  en- 
couragmg  the  members  to  write  legal  Essays, 
to  be  transmitted  to  each  other,  and  when  ap- 
approved  to  be  published. 


Notuffik9Wmkr^^Stip0mrComi»iImd€kncam^  fS 


BXTBNaiov  or  TIMS  worn  HUMO  apsctri- 

CATIONS. 

The  Lord  Chameeiier  ins  intimated,  that  in 
applicationa  for  eHenaion  of  tin  thna  for  fling 
specifications,  &c.»  tinder  the  Patent  Law 
Amendment  Act,  1852  (15  8c  X6  Vict.  c.  83), 
indulgence  will  only  he  nrranted  where  there 
has  been  no  neglect  or  default  on  the  part  of 
the  applicant  or  of  his  agent. 

Patent  agents  ought  to  he  practising  attor- 
oeys  or  solidton. 


zfsw  oubsn's  counsel. 

Stephen  Temple,  Esq.,  of  the  Northern 
Circuit,  called  hv  the  Inner  Temple,  28th  Jan., 
1831. 

£dward  James,  Esq.,  Judge  of  the  Liver- 
pool Passage  Court,  called  by  the  Society  of 
Lincoln's  Inn,  16th  June,  1835. 

Montague  Smith,  Esq.,  of  the  Western  Cir- 
cuit, called  by  the  Society  of  Gray's  Ion,  18th 
Nov.,  1835. 

William  Robert  Grove,  Esq.,  of  the  South 
Wales  Circuit,  called  by  the  Society  of  Lin- 
coln's Inn,  23rd  Nov.,  1835. 


RECENT   DECISIONS    IN  THE  SUPERIOR   COURTS, 

AHD    SHORT   NOTES   OF    CASES. 


irOttr  Cfesmtnor. 
J»  re  CampbeWs  Patent.    Nov.  2,  1853. 

PATENT. — 8BALINO,   NOTICE  OP.— SER- 
VICE  ON  SOLICITOR. 

Leave  granted  to  serve  notice  qf  petition  for 
eernkng  patent  on  soOeitoTf  where  the  party 
entering  the  caveat  was  a  foreigner  and  out 
of  thejurisdietion. 
This  was  an  application  for  leave  to  serve 
notice  of  sealing  the  patent  in  this  case  on  the 
solicitor  of  the  party  who  had  entered  the 
caveat,  on  the  ground  he  was  a  foreigner  and 
out  of  the  jurisdiction. 
Drewry  in  support. 
The  Lord  Chancelior  granted  the  application. 


Anon.    Nov.  3,  1853. 

APPEAL   FROM   DECREE   ON    MOTION.— SET? 
TING   DOWN. 

Appeals  from  decrees  made  under  the  IS  &  16 

Vict.  c.  86,  «•  15,  OS  motion  for  decree, 

must  be  placed  in  the  general  paper  of  ap^ 

peals,  and  will  not  be  eomsidered  as  appeal 

motions. 

On  this  appeal  from  a  decree  made  under 

the  15  &  16  Vict.  c.  86,  a.  15»  on  motion  for  a 

decree,  beinff  called  on. 

The  Lor£  Justices  said,  that  in  future  such 
appeals  would  not  be  considered  as  appeal 
motions,  but  be  placed  in  the  generid  paper  of 
appeals. 

Trustees  of  the  Sirkenhead  Docks  v.  LotVJ  and 
others.    Nov.  3,  1853. 

EQUITY  JURISDICTION   IMPROVBIIENT   ACT. 
-—DETERMINATION  OF  QUESTION  OF  LAW. 

Qosere,  whether  this  Court  has  jurisdiction 
under  the  IS  ^  16  Viet,  c.  86,  s.  61,  to  de- 
termine a  question  qflam  which  is  not  re- 
quired to  the  decision  of  the  equity  m  the 
case,  but  for  thepmpoee  4^  a  deetaratary 
decree. 

On  this  appsal  frsm  &s  Master  of  the  Rolls, 
s  question  aross  whether  Aia  Court  had  juris- 


diction under  the  15  &  16  Vict.  c.  86,  s.  61,  to 
determine  a  question  of  law,  which  was  not  re- 
quired to  the  decision  of  the  equity  in  the  case, 
but  for  the  purpose  of  a  declaratory  decree. 

FoUett  and  Goldsmid  for  the  plaintiffs ;  So- 
/ict/or-Gen^a/ and  Kinglake  for  the  defendants. 

The  Lords  Justices  said,  there  was  consider- 
able doubt  on  the  point,  and  an  arrangement 
was  entered  into,  to  avoid  the  difficulty  sug- 
gested. 

Msutttt  at  4s  lft0lU« 
JoddreU  v.  Joddrell.    Nov.  3,  1853. 

ARBITRATION.— POWER  TO  UMPIRE  TO   EX- 
AMINE  ON   OATH. 

Where  the  original  order  of  rtference  to  the 
trusteesof  the  marriage  settlement  qf  the  dif" 
ferenees  between  a  husband  and  w\fe,  pro* 
vidtdfor  the  appointment  of  an  umpire  in 
the  event  of  their  not  agreeing,  but  granted 
no  power  to  such  umpire  to  examine  wit» 
nesses  on  oath,  the  Court  reused  to  grant 
such  power  to  an  umpire  who  had  been  sud- 
sequently  appointed, 
^  Uoupell  appeared  in  support  of  this  applica- 
tion for  power  to  be  given  to  examine  wit- 
nesses on  oath  to  the  umpire,  who  had  beea 
appointed  on  the  non-agreement  of  the  tras- 
tees  of  a  marriage  settlement, 'to  whom  certain 
differences  between  a  husband  and  wife  had 
been  referred. 

Rolt,  contriL,  was  not  called  on. 
The  Master  of  the  Rolls  said,  that  as  the 
original  order  of  reference  gave  no  such  power 
in  the  event  of  the  appointment  of  an  umpire, 
the  application  must  be  refused. 


Hughes  v.  Hs^ilet.    Nov.  2,  1853. 

SPECIAL   CLAIM    FOR    PARTITION    OF   REAL 
ESTATE. — LEAVE  TO  FILE. — COMMISSION. 

Leave  granted  to  file  a  special  elakn  for  the 

partitian  of  real  estate  between  two  gavd* 

kindheire. 
Qusre,  whether  the  commission  of  partitian 

can  be  made  on  claim,  or  whether  a  biU  is 

veqwrea  r 
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This  was  a  motion  for  leave  to  file  a  special 
daixn  for  the  partition  of  real  estate  between 
two  gavelkind  heirs. 

5.  F.  Bilton,  in  support,  asked  whether  the 
commission  of  partition  could  issue  on  the 
daim,  or  whether  it  was  necessary  to  proceed 
bybilL 

The  Master  qf  the  Bolls  said,  that  leave 
miffht  be  taken  to  file  the  claim,  but  refused 
to  decide  on  the  other  question. 


Viee*ChaneelhrhAd,  that  the  bond  was  8of- 

ficient,  and  refused  the  application. 


Ofce'Cbsncellor  ItintrcrAtfi. 
Rogers  v.  Hooper.    Nov.  2, 1853. 

AMENDMENT  OP  BILL. — DECISION  OF  CHIEF 
CLERK. — ^WANT  OF  PROSECUTION.  —  SUIT 
IN    FORMA   PAUPERIS. 

Held,  that  the  decision  of  the  Chief  Clerk 
during   Vacation,  in  reference  to  amend' 
ments  in  a  bill,  should  be  brought  before 
the  Vacation  Judge,  if  objected  to,  or,  at 
all  events,  before  the  Court  on  the  first  day 
of  Term.    But  in  a  pauper  cause,  an  ap- 
plication to  dismiss  for  want  of  proceeding 
to  amend  pursuant  to  leave,  was  directed  to 
stand  over  until  the  next  seal,  where  the 
delay  was  stated  to  be  occasioned  by  the 
searching  for  and  arrangement  of  docu- 
mentary evidence. 
Boyle  appeared  in  support  of  this  application 
to  dismiss  the  bill  of  the  plaintiff,  who  sued  in 
formd  pauperis,  for  want  of  prosecution  in  not 
proceeding  to  amend  the  bill  pursuant  to  leave 
obtained. 

Green,  contrk,  on  the  ground  the  delay  was 
occasioned  by  the  time  occupied  in  searching 
for  and  arranging  the  documentarv  evidence, 
and  that  the  Question  of  the  amenaments  had 
been  before  the  Chief  Clerk  to  the  Vacation 
Judge,  and  it  was  proposed  to  bring  his  de- 
cision before  the  Court. 

The  Vice-Chancdlor  said,  the  Chief  Clerk's 
decision  should  have  been  brought  before  the 
Vacation  Judge,  or,  at  all  events,  on  the  first 
day  of  the  Term;  but,  under  the  circum- 
stances, the  matter  might  be  postponed  to  the 
next  seal  day,  when  a  peremptory  order  would 
be  made,  if  required. 


Skaw  V.  Tkmchra^  amdmudher.    Nov.  3, 1853. 

AGREEMENT     FOR     SALE     OF    PROPERTY. 

SPECIFIC     PERFORMANCE.  — INCAPACITY 
TO  CONTRACT.  — ADEQUACY   OF   PRICE. 

The  defendant  contracted  to  sell  the  equity  of 
redemption  in  certain  property  to  the  piaim' 
tiff,  but  afterwards  assigned  the  same  to  M. 
for  an  advanced  price.  7%e  sum  contracted 
by  the  plaintiff  was  reasonable,  and  it  ap^ 
peared  that  the  defence  sei  up  of  the  defend- 
ant's incapacity  by  reason  of  intoxication 
was  not  sustained,  and  M.  was  aware  of  the 
previous  agreement  with  the  plaintiff,     A 
decree  for  specific  performance  was  made 
against  the  defendant  and  M.,  with  costs. 
Malins  and  H.  Stevens  appeared   for    the 
specific  performance  of  a  contract  entered  into 
by  the  defendant,  Thackray,  to  sell  the  equity 
of  redemption  of  a  public-house  at  Sheffield  to 
the  plaintiff  for  735/.     It  appeared  that  in  the 
first  instance  the  contract  was  a  verbal  one, 
and  that  the  next  day  the  memorandum  of 
agreement  was  executed,   providing   for  the 
completion  by  a  day  named,  and  for  the  de- 
posit of  15/.,  which  was  done.    The  defendant 
afterwards  assigned  the  property  to  the  defend- 
ant, Moore,  for  760/. 

Russell,  Speed,  and  Ft//ter*  for  the  defend- 
ants. 

The  Vice-Chancellor  said,  there  was  nothing 
to  show  the  price  paid  by  the  plwntiff  was  un- 
reasonable, or  that  the  defendant  was  inca- 
pable to  enter  into  the  agreement  in  question 
oy  reason  of  being  intoxicated,  and  the  defend- 
ant, Moore,  procured  the  assignment  with  full 
notice  of  the  agreement  with  the  plaintiff. 
There  must  be  a  decree  as  asked,  with  costs. 


Plesto'.t  V.  Johnston.    Nov.  2,  1853. 

SECUTJSrV    FOR   COSTS.  —  BOND   FROM   GUA- 
RANTEE  ASSOCIATION. 

He...,  that  a  bond  from  the  British  Guaran- 
tee Association  given  to  the  Clerk  of  Records 
and  Writs,  is  a  sufficient  security  for  costs, 
although  the  order  required  that  of  some 
sufficient  person. 
This  was  an  application  for  a  reference  to 
Chambers,  as  to  the  sufficiency  of  a  bond  from 
tlie  British  Guarantee  Association,  which  had 
been  given  by  the  pluntiff  on  being  ordered  to 
find!  security  for  costs  by  the  bond  of  some 
sufficient  person. 

Jessel  in  support :  Chandless  and  Hoare  for 
the  plaintiff. 


Court  at  ^utttCi  Smcf). 
Stamp  V.  York,  Newcastle,  and  Berwick  Rail- 
way Company.    Nov.  2,  1853. 

RAILWAY   COMPANY. — WHAT   ARE   NECES- 
SARY AND  SUFFICIENT  GATES. 

A  railway  company  were  required  by  their 
act  to  provide  necessary  and  sufficient  gates 
on  the  sides  of  their  railway,  and  it  ap- 
peared that  in  consequence  of  a  gate  which 
did  not  close  of  itself,  being  left  open,  two 
of  the  plaintiff's  horses  escaped  on  the  Hue 
and  were  killed.     The  Court  refused  to 
grant  a  rule  nisi  to  set  aside  the  verdict  for 
the  plaintiff  on  the  question  of  sufficiency 
of  the  gate. 
This  was  a  motion  for  a  rule  nisi  to  set 
aside  the  verdict  for  the  nlaintiff,  and  for  a  new 
trial,  m  tlus  action,  which  was  brought  to  re- 
cover damages  for  the  death  of  two  of  the 
plaintiff's  horses  through  their  neglect.     It  ap- 
peared on  the  trial,  before  Wigktman,J.,  at  the 
last  Northumberland  Assiaes,  that  the  defend- 
ants' act  required  them  to  construct  necessary 
and  sufficient  gates  on  the  sides  of  their  railway* 
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and  that  the  horses  had  strayed  on  the  line  and 
bees  killed  in  consequence  of  a  gate  not  bein^ 
constnicted  so  as  to  close  of  itself  and  having 

been  left  open.  

Knowlee,  Q.  C,  in  support.  _  _^ 

The  Court  said,  the  Judge  had  profierly  left 
it  to  the  jury  to  say  whether  the  pfate  erected 
was  sufficient,  and  they  had  decided  that  it  was 
not,  and  the  rule  must  be  refused. 


Regina  v.  Eggington,     Nov.  2,  1853. 

MVKICIPAL  corporations'  ACT.— OFFENCE 
BY  TOWN  CLERK.— COMMITMENT.  ^AR- 
REST  ON    SUNDAY. 

Held,  that  a  warrant  for  the  arrest  as  an  of- 
fender, under  the  6^-7  f^'m.  4,  c.  76,  of 
the  town  clerk,  for  not  delivering  up 
on  his  removal  from  office  his  books  and 
papers,  and  for  not  rendering  accounts 
of  moneys  received,  cannot  be  executed 
on  a  Sunday,  inasmuch  as  it  is  of  a  civil 
and  not  a  criminal  nature;  and  also, 
that  his  detention  under  a  second  warrant, 
while  in  custody  under  the  first,  was  void  ; 
and  order  for  his  discharge  on  habeas 
corpus. 

This  was  an  application  for  the  discharge 
of  the  defendant,  who  had  been  brought  up  on 
habeas  corpus,  out  of  custody.  It  appeared  that 
he  had  been  arrested  as  an  offender  under  the 
6  &  7  Wm.  4,  c.  76,  for  not  having  delivered 
up  his  Looks  and  papers,  and  rendered  accounts 
as  town  clerk,  on  his  removal  from  office. 

Gray  in  support,  on  an  affidavit  the  arrest 
took  place  on  a  Sunday,  and  urged  that  it  was 
void  under  the  29  Car.  2,  c.  7,  s.  6,*  and  that 
the  detainer  upon  a  second  warrant  which  had 
been  issued  was  irregular. 
Paskley  and  Cole,  contrk. 
The  Court  said,  the  defendant  was  commit- 
ted for  not  performing  a  dutv,  but  for  no  of- 
fence that  was  indictable  witnin  the  exception 
of  the  Stat.  Car.  2,  and  could  not  therefore  be 
arrested  on  a  Sunday ;  and  he  could  not  be 
taken  under  the  second  warrant  while  in  cus- 
tody under  the  first,  and  he  was  accordingly 
discharged. 


Isignee  of  an  insolvent,  for  satisfaction  to  be 
entered  on  a  judgment  under  a  warrant  of  at- 
torney, on  pavment  of  the  debts  in  respect  of 
which  it  had  neen  given. 

By  sect.  87  of  the  1  &  2  Vict.  c.  1 10,  it  is  en- 
acted, that  before  adjudication,  the  prisoner 
shall  execute  a  warrant  of  attorney  to  confess 
judgment  for  the  amount  of  debts  m  the  sche- 
dule ;  and  by  sect.  92>  that  if  "it  shall  appear  to 
the  satisfaction  of  the  said  Court  of  Insolvent 
Debtors  that  all  the  debts  in  respect  of  which 
such  adjudication  was  made  have  been  dis- 
charged and  satisfied,  it  shall  be  lawful  for  such 
Court"  "to  order  satisfaction  to  be  entered  on 
such  judgment.'' 

Sir  F.  Thesiger  and  Addison  showed  cause, 
on  the  ground  of  want  of  jurisdiction. 

Channell,  S.  L.,  and  Bovill,  in  support. 

The  Court  said,  the  intention  of  the  Act 
was  to  confine  this  jurisdiction  to  the  Insolvent 
Debtors'  Court,  and  that  this  Court  could  not 
interfere,  and  the  rule  was  therefore  discharged 
with  costs. 


Lipson  v.  Harrison,    Nov.  3,  1853. 

ACTION   FOR   SALVAGE   OF  VESSEL. — JURIS- 
DICTION. 

Held,  that  an  action  cannot  be  maintained 
for  salvage  from  the  owners  of  a  vessel 
which  had  stranded,  on  behalf  of  a  sailor, 
but  must  be  brought  in  the  Admiralty  Court, 

This  was  a  motion  for  a  rulenist  to  set  aside 
the  nonsuit  and  for  a  new  trial  in  this  action, 
which  was  brought  by  a  sailor  on  board  the 
Swiftsure  to  recover  salvage  from  the  ownen 
of  the  Lady  Worsley,  which  had  stranded  on 
the  coast  of  Africa.  On  the  trial  before  fViglU' 
man,  J.,  a  nonsuit  had  been  directed. 

Atherton,  Q.  C,  in  support. 

The  Court  said,  there  was  no  contract  either 
express  or  implied,  but,  if  any,  it  was  between 
the  masters  of  the  vessels.  But  the  claim 
should  have  been  made  in  the  Court  of  Ad- 
miralty, and  the  rule  must  be  refused. 


Sturges  v.  Joy.    Nov.  3,  1853. 

INSOLVENT  DEBTOR. — ENTRY  OF  SATISFAC- 
TION ON  JUDGMENT  UNDER  WARRANT 
OF   ATTORNEY. — JURISDICTION. 

Held,  that  this  Court  has  no  jurisdiction 
under  the  I  ^-2  Vict.  c.  110,  s.  92,  to  direct 
satisfaction  to  be  entered  on  a  judgment 
under  a  warrant  of  attorney,  on  payment  of 
the  debU  in  respect  of  which  it  had  been 
given,  but  that  such  power  is  confined  to  the 
Insolvent  Debtors'  Court. 

Tais  was  a  rule  nisi  on  the  provisional  as- 


Which  provides,  that,  "except  in  cases  of 
Bresson,  felony,  or  breach  of  the  peace,"  ser- 
^'ice  of  process  cannot  be  made  on  a  Stmday, 
^d  if  made  it  is  void. 


Court  nC  errdequer. 
Emery  v.  Webster.    Nov.  3,  1853. 

TAKING  OUT  OF  COURT  OF  MONEY  PAID  IN 
UNDER  PARTICULARS  FRAMED  IN  ERROR. 
—  judge's  ORDER,  APPEAL  FROM. — 
COSTS. 

The  sum  of  money  paid  into  Court  in  pursu- 
ance of  particulars  claiming  only  such 
amount,  under  a  misconception,  had  been 
taken  out  of  Court  and  the  costs  tawed 
and  paid.  It  was  then  discovered  that 
the  pleadings  would  be  a  bar  to  further 
relief  to  which  the  plaintiff  was  entitled, 
and  a  Judge's  order  was  obtained  for 
leave  to  repay  such  sum  and  costs  to  the 
defendant.  A  rule  nisi  to  rescind  the 
Judge's  order  was  discharged  with  costs. 

This  was  an  action  to  recover  for  the  plain- 


St^erior  Omrt9t  E»di§9Mr.^AmhiMd  Di^ni  qfCom. 


tiff's  disD^issal  from  the  defendant's  thealve, 
where  he  was  engafced  for*three  years  under  an 
agreement.  It  appeared  that  the  particulars 
claimed  for  four  weeks'  salary  onW,  undera 
misconception,  and,  on  that  amount  being  paid 
into  Court,  it  had  been  taken  out  and  costs 
taxed  and  paid.  It  was  afterwards  found  that 
the  pleadings  covered  any  claim  for  damages 
in  respect  of  future  salary,  and  a  summons  mid 
been  taken  out  for  the  plaintiff  to  be  at  liberty 
to  repay  the  32Z.  with  costs,  and  an  order  hav- 
ing been  made  by  Parke,  B.,  this  rule  had  been 
obtained  to  set  it  aside. 


Hawkmi  shoved  cauae;  BrawmM  and 
Wordsworth  in  support. 

The  Court  said,  the  Uking  out  of  the  money 
appeared  to  have  been  done  under  a  miscon* 
ception  as  to  the  effect  of  the  existing  pleadings 
and  the  plaintiff's  rights,  and  he  was  entitled 
to  come  in  and  set  himself  riKht  on  payment  of 
all  the  costs.  The  rule  woula  therefore  be  dis- 
charged, and,  as  it  was  an  appeal  from  the 
Judge,  with  costs. 


ANALYTICAL   DIGEST   OF   CASES, 

SBLECTBD   AND   CLA8SIFIBD   IN  ALL  THX   COURTS. 


CDourt$  of  CTommcm  Eafo. 
COUNTY  COURT  CASES. 

ABANDONMENT   OF   BXCES8   OVBR  20/. 

1.  Evidence  of. — ^The  levying  in  the  Ck>unty 
Court  of  a  plaint  for  a  sum  less  than  20/.,  part 
of  a  larger  demand  exceeding  that  amount,  is 
not,  per  se,  an  abandonment  of  the  excess. 

In  order  to  constitute  such  an  abandonment, 
the  pluntiff  must  do  some  act  in  Court,  at  the 
trial,  indicating  his  intention  to  abandon  the 
excess,  semhle. 

The  plaintiff,  in  January,  sold  goods  to  the 
defendant  for  \7l*,  for  which  he  sent  in  his  bill. 
In  the  following  month  he  sold  him  another 
quantity  of  similar  goods  for  21/.  lOf.,  and  sent 
in  his  bill  for  38/.  10«.  the  amount  of  both  pur* 
chases.  The  plaintiff  afterwards  levied  a  plaint 
in  the  County  Court  for  the  Mh  He  did  not 
appear  at  the  trial,  but  the  defendant  attended 
and  admitted  the  debt,  for  which  judgment  was 
accordingly  given.  To  an  action  for  the 
2\s.  10^.,  the  defendant  pleaded  the  proceed- 
ings in  the  County  Court,  averring  that  the 
plaintiff  had  thereby  abandoned  the  excess  of 
his  debt  above  the  amount  recovered  there : 
Htlda  that  such  proceedings  were  not  evidence 
of  an  abandonment.  Vines  v.  Arnold,  7  "S^*^ 
L.  277. 

2.  Practice, — A  plaintiff,  having  a  claim  ex- 
ceeding 50/.,  sued  in  a  County  Court  for  50/. 
At  the  trial  an  entry  was  made  on  the  particu- 
lars and  judgment,  that  he  abandoned  the  ex- 
cess over  30/. 

Held,  that  the  Court  had  jurisdiction  under 
9  &  10  Vict.  c.  95,  s.  63. 

The  proper  course,  however,  in  such  a  ease, 
is  to  enter  the  abandonment  on  the  summons 
before  service. 
676. 

Caaes  cited  in  the  jadgmeat:  Vines  ▼.  Arnold,  8 
C.  B.  est  I  Brunakill  ▼.  Powell,  1  L.  M.  &  P. 
550. 

And  sea  Claim  above  50/. ;  Jurisdictumt  14. 


The  observations  made  by  the  Judge  of  the 
County  Court  in  deUvering  judgment,  do  not 
legitimately  form  part  of  the  case  upon  appeal; 
and  cannot  be  referred  to  either  as  finding  a 
fact,  or  as  giving  a  reason  for  the  judgment. 
East  Anglian  Raikoay  Company  v.  J^thgoe^  2 
L.  M.  &  P.  221. 
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APPBAL  COSTS. 

1.  In  an  appeal  from  the  County  Court,  as 
a  general  rule,  the  successful  party  w  e^tiOed 
to  costs.  Robinson  v.  Lawrence,  7  Exch.  K. 
123;  Huntv.  Wrag,  ib.  125. 

2.  Bief%sal  to  noiwiii/.— Where  the  plaintiff, 
before  verdict,  applied  to  be  nonsuited,  which 
the  Judge  refused,  but  stated  that  he  womd 
give  the  plaintiff  leave  to  move  to  set  aside  the 
verdict  and  to  enter  a  nonsuit,  and  the  plaintiff, 
without  moving  in  pursuance  of  such  leave  ap- 
pealed against  the  decision,  the  Court  allowed 
the  plaintiff  the  costs  of  the  appeal.  Onihwaite 
V.  Hudson,  7  Exch.  R.  380. 

3.  As  a  general  rule,  the  successful  party  in 
an  appeal  is  entitled  to  costs.  Outhwaite  v. 
Hudson,  7  Exch.  R.  380. 

4.  The  Court  will  always  order  the  unsuc- 
cessful party  to  pay  the  costs  of  an  appeal  from 
a  County  Ciourt.  Bjobinson  v.  Lawrewse,  %  L. 
M.  &  P.  673. 

CERTIFICATB    FOR  COSTS. 

1.  Semble,  that  a  Judge  may  grant  a  certifi- 
cate to  entitle  the  plaintiff  to  costs  under  the 
I29th  sect  of  the  9  &  10  Vict.  c.  95,  at  any  time 
before  the  taxation  of  costs.  Tkarratt  v.  IVeww, 
6  Exch.  R.  187. 

2.  Under  the  12th  section  of  the  County 

Courts  Extension  Act,  13  &  14  Vict.  c.  61,  a 

Isaacs  V.  Wyld,  2  L.  M.  &  P.  |  Judge  has  power  to  certify  for  costs,  where  the 

sum  recovered  in  actions  of  contract  is  20/., 
and  in  tort  6/.  Garby  v.  Harris,  7  Exch.  R. 
591. 

CBRTIORARI. 

1.  Return  of,— Held,  that  a  certiorari,  under 
the  121st  section  of  9  &  10  Vict.  c.  95,  ought 
to  be  made  returnable  so  as  to  allow  sufficient 
time  for  the  preliminary  inquiries  which  the 
section  directs.  Mungean  r.  WheatUy,  6 
Exch.  R.  88. 


APPBAL. 

Observations  of  Jtufye.— Whether  an  appeal 
lies  from  the  County  Courts  where  the  plaint 
has  not  been  tried  by  a  jury,  qutere.  Per 
Maule,J, 
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2.  Rmoval  <^  pUmU-^Stmhte^  the  power 
given  by  the  9  &  10  ^TicC  e.  95,  •.  90,  to  le- 
Hiore  a  plaint  by  certiorari  from  a  County 
Court,  ifl  not  taken  away  by  the  13  &  14  Vict, 
c.  61,  8.  16.  Tarher  v.  Brittol  and  Exeter 
Railway  Omq^any,  6  Exch.  R.  184;  3  L.  M.  & 
P.  136. 

3.  Removal  of  plaint. — AJtdavU,  insufieient 
— Caets, — Where  a  certiorari  had  isaoed  by 
leave  of  a  Judge  nnder  9  &  10  Vict.  c.  95,  s. 
90,  to  remove  a  plaint  from  a  Conaty  Court, 
npon  an  affidavit  which  did  not  discloee  certain 
mets  which  might  have  induced  the  Judge  to 
impose  terms,  ae  to  costs,  upon  the  party  ap- 
plying, the  Court  quashed  the  writ.  Pari^r  v. 
Pistol  and  Bxeter  RaUmay  Company ^  2  L.  M. 
&  P.  136. 

4.  Amemnt  of  eecmHy.-^  Judge* $  duty. — It  is 
Ae  duty  of  the  Judge  of  the  County  Court, 
where  the  declaration  required  by  section  121 
is  made,  to  fix  the  amount  of  securitv,  before 
requiring  the  execution  of  the  boQd.  Mungean 
V.  WheatUy,  2  L.  M.  &  P.  16&. 

5.  For  removal  of  Plaint. ^Attaekment.^The 
ddivery  of  a  writ  of  certiorari  to  a  person  act- 
ing as  derk  in  the  public  office  of  the  County 
Court  is  a  sufficient  delivery  to  the  Judge.         | 

But  service  is  not  sufficient  for  the  purpose  \ 
of  an  attachment  against  the  judge  for  disobe- 
dience. 

When  the  writ  has  not  been  delivered  to 
the  Judge  personally,  he  should,  semble,  be 
ruled  to  return  it,  before  proceedings  are  taken 
by  way  of  attachment  agamst  him.  Brookman 
V.  fVenham,  2  L.  M.  &  P.  233. 

And  see  Jurisdiction,  13. 

CLAIM  ABOVB  60i. 

Abandonment  of  eseeu, — When  to  be  made, 
— ^Where  a  plaintiff,  having  a  cause  of  action 
to  an  amount  exceeding  50^.,  issues  a  plaint  in 
a  County  Court  for  that  amount  only,  it  is  not 
neceaaary,  in  order  to  give  the  Court  jurisdic- 
tion, that  entry  of  the  abandonment  of  the 
excess  should  appear  on  the  plaint  or  sum- 
mons;  but  it  is  sufficient  if  such  entry  be 
made  at  the  hearing  of  the  cause.    Isaao  v. 
Wyld,  7  Exch.  R.  163. 
CftSM  cited   in    the  jadgment:     Grimbly    r. 
Aykroyd,  3  Ezob.  R.  470 ;  Vines  r.  Arnold,  8 
C.B.  63S;  BranakiU  ▼.  Powell,  19  Law  J.. 
N.  S.,  £zcb.  969. 

And  see  Abandonment  of  Excess  over  50/. 

CONCUKRSNT  JUBI8DICTION. 

1.  Costs. — The  plaintiff  and  defendant,  who 
dwelt  less  than  20  miles  apart,  entered  into  a 
written  agreement,  by  which  the  former  engaged 
to  supply  the  latter  with  goods  of  a  certain 
quality  and  at  a  specified  price.  After  the  de- 
hvery  of  a  portion  of  the  jpoods,  the  defendant 
refused  to  take  the  remainder,  on  the  ground 
that  they  were  not  of  the  quality  agreed  upon, 
nieplamtiff  thereupon  sued  the  defendant  in 
one  of  the  Superior  Courts,  to  recover  the 
amount  of  the  goods  so  delivered ;  and,  at  the 
trial,  he  gave  in  eridence  the  written  agreement, 
and  recofwed  a  verdict  Idt  the  amount  of  the 


goods  itmi>tied,  at  the  price  stated  in  the  am^ 
ment.  This  agreement  was  executed  by  ooth 
parties,  at  a  place  within  the  jurisdiction  of  a 
Court  within  which  the  defendant  dwelt  at  the 
time  of  action  brought,  and  the  amount  re- 
covered was  below  20^ :  Held,  that  this  was 
not  a  case  in  which  the  Superior  Court  had 
concurrent  jurisdiction;  and  therefore,  that 
the  plaintiff  was  not  entitled  to  costs.  Norman 
V.  Marchant,  7  Exch.  R.  723. 

2.  Dwelling. — Semble,  that  if  a  plaintiff  does 
dwell,  within  the  9  &  10  Vict.  c.  95,  s.  128,  in 
two  places,  one  of  which  is  more  thao)  20  miles 
from  the  dwelling  of  the  defendant,  the  Superior 
Courts  have  concurrent  jurisdiction  under  the 
128th  sect.,  as  it  could  not  have  been  suggested 
on  the  roll  that  the  plaintiff  did  not  dwell  more 
than  20  miles  from  the  defendant.  M'Dougal 
V.  Paterson,  2  L.  M.  &  P.  681. 

3.  Costs,  order  for.  —  Application  against 
Judges  order.— In  a  case  where  the  Court  of 
Queen's  Bench  had  concurrent  jurisdiction 
with  the  County  Court  by  Stat.  9  &  10  Vict, 
c.  95,  s.  128,  the  plaintiff  recovered  only  40s. 
damages.  This  sum  he  accepted  from  the  de- 
fendant without  prejudice  to  any  claim  for 
costs;  and  he  summoned  the  defendant  to 
show  cause  before  a  Judge  at  Chambers,  why 
the  costs  should  not  be  taxed,  and  psdd  by  de- 
fendant to  plaintiff.  The  Judge,  considering 
that  a  discretion  on  this  point  was  vested  in 
him  by  Stat.  13  &  14  Vict.c.  61,  s.  13,  refused 
to  make  an  order.  In  the  next  Term  but  one 
after  this  decision,  the  plaintiff  moved  the  Court 
of  Queen's  Bench  that  the  costs  might  be 
taxed,  and  paid  to  him  by  the  defendant ;  re- 
lying on  a  decision  of  the  Court  of  Commor 
Pleas,  since  the  hearing  at  Chambers,  that  the 
Judge,  under  s.  13,  was  bound  to  grant  costs. 

Held,  that  the  application  was  too  late. 

Qstasre,  whether  the  enactment  in  Stat.  13  & 
14  Vict.  c.  61,  8.  13,  that  the  Judge,  in  the 
cases  there  mentioned,  "  may  '*  order  costs,  be 
imperative,  or  only  permissive.  Orchard  v. 
Moxsy,  2  E.  &  B.  206.» 

And  see  Costs  j  Jurisdiction,  3. 

COSTS. 

1.  Application  for,  under  County  Courts  Ex-- 
tension  Act,  need  not  be  by  affidavit. — An  appli- 
cation to  a  Jadge  at  Chambers  by  a  plamtiff 
for  costs,  under  the  County  Courts  Extension 
Act,  13  &  14  Vict.  c.  61,  8.  13,  need  not  be 
supported  by  affidavit,  unless  the  facts  are  con- 
troverted by  the  defendant.  Pover  v.  Jones,  6 
Exch.  R.  121. 

2.  Concurrent  jurisdiction.—The  13th  sect, 
of  the  13  &  14  Vict.  61,  by  which  the  Court, 
or  a  Judge  at  Chambers,  are  empowered  to 
make  an  order  that  the  plaintiff  shdl  have  his 
costs,  is  discretionaiy  and  not  compulsory. 
Jones  V.  Harrison,  6  Exch.  R,  328. 

3.  Discretion  qf  Jarf^e.— The  power  of  a 
Judge  to  grant  costs  under  section  13  of  the 
13  £  14  Vict.  c.  61,  is  discretionary.  Latham 
V.  Spedding,  2  L.  M.  &  P.  378.^ 

>  See  now  Stat  15  &  16  Vict.  c.  54,  s.  4. 
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4,  Judges  discretion. — Concurrent  jurisdic- 
tion.— ^The  Court  will  not  review  the  discretion 
of  a  Judge  in  refusing  or  granting  a  certificate 
for  costs  under  the  County  Courts'  Act,  13  &  14 
Vict.  c.  61,  8.  13.  Paimer  v.  Richards,  6 
£xch.  R.  335. 

5.  "  Maj/."-^ Authority  and  not  discretion. — 
Sect.  13  of  the  13  &  14  Vict.  c.  61,— which 
enacts,  that  where  a  plaintiff  shall  make  it  ap> 
pear  to  the  satisfaction  of  the  Court,  or  to  a 
Judge  at  Chambers,  that  the  action  was  one 
in  which  the  Superior  Courts  had  concurrent 
jurisdiction  within  sect  128  of  the  9  &  10  Vict. 


of  suit,  in  any  of  ber  Migeety's  Courts  of  Re- 
cord at  Westminster." 

On  motion  for  a  prohibition  in  a  plaint 
brought  to  recover  8/.  lOt.  Sd.  for  such  a  rmte 
in  the  County  Court  of  C, 

Held,  that,  though  the  action  given  by  Stat. 
1  &  2  Vict.  c.  xxxiii.j  was  only  iu  the  Superior 
Courts,  it  was  a  plea  of  personal  action  within 
Stat.  9  &  10  Vict.  c.  95,  s.  58 ;  and  the  County 
Court  had  jurisdiction  to  try  the  plaint.  In  re 
Stuart  V.  Jones,  1  £.  &  B.22. 

2.  Power  of  Judge  to  nonsiut, — Summons. — 
Neuf  /na/.— The  defendant,  a  brewer,  let  to  the 


c.  95,  or  which  could  not  have  been  brought  in  •  plaintiff  a  public-house,  on  the  terms  (among 
a  County  Court,  or  which  was  removed  by  cer-  i  others)  that  the  plaintiff  should  purchase  of  the 
tiorari,  the  Court  or  Judge  "may"  give  the  defendant  all  the  malt  liquor  consumed  on  the 
plaintiff  costs, — confers  an  authority,  and  not  premises :  provided  that,  in  case  of  any  breach 
a  discretiqp,  upon  the  Court  or  Judge ;  and  i  of  that  agreement,  the  plaintiff  should  forfeit, 
the  Court  or  Judge  are  bound  to  allow  the  i  as  liquidated  damages,  the  sum  of  50i.,  secured 
plaintiff  his  costs  where  the  case  comes  within  by  the  promissory  note  of  the  plaintiff.    The 


any  one  of  the  three  cases  mentioned  in  that 
section.  M*Dougal  v.  Paterson,  2  L.  M.  &  P. 
681. 

6.  Exercise  of  power  of  Judge  to  give  costs 
under  13  ^  14  Fict.  c.  61,  s.  13.— Where  a 
plaintiff,  in  an  action  in  the  Superior  Courts, 
recovers  damages  not  exceeding  those  named 
in  Stat.  13  &  14  Vict.  c.  61,  s.  11,  but  shows, 
to  the  satisfaction  of  the  Court  or  of  a  Judge  at 
Chambers,  that  the  action  was  brought  for  a 
cause  in  which  concurrent  jurisdiction  is  given 
to  the  Superior  Courts  and  County  Courts, 
under  Statute  9  &  10  Vict.  c.  95,  s.  128,  or  for 
which  no  plaint  could  have  been  entered  in  a 
County  Court,  or  which  has  been  removed  from 
a  County  Court  by  certiorari,  he  is  entitled, 
under  Stat.  13  &  14  Vict.  c.  61,  s.  13,  to  his 
costs  ex  debito  justitia  j   and  the  Court  or 


defendant  indorsed  over  the  note  for  value; 
and  the  plaintiff  having  been  compelled  to  pay 
it,  entered  a  plaint  in  the  County  Court  against 
the  defendant,  and  stated  in  the  sumnions  and 
particulars,  that  "the  cause  of  action  waa 
money  paid  for  the  use  of  the  defendant  to  the 
indorsee  of  the  note,  for  which  he  never  re- 
ceived from  the  defendant  any  value  or  consi- 
deration." At  the  trial,  before  a  jury,  it  ap» 
peared  that,  on  the  plaintiff*s  taking  possession 
of  the  premises  in  October,  1849*  he  com- 
menced ordering  beer  from  the  defendant,  and 
continued  to  do  so  until  February,  1850.  The 
plaintiff  proposed  to  prove  that  the  beer  sup- 
plied by  the  defendant  subsequently  to  Christ- 
mas, 1849,  was  unmarketable.  This  evidence 
was  objected  to,  but  received  by  the  Judge. 
The  defendant  submitted  that  there  was  no 


fusing  them.  Crake  v.  PoweU,'2  £.  &  B.  210 
7.  Execution  under  sec.  94,  after  part  pay- 
ment.— Mandamus  for  process  how  directed. — 
If  a  plaintiff  in  the  County  Court,  having  ob- 
tained judgment  for  debt  and  costs,  receives 
payment  of  the  debt  only,  he  may,  under  Stat. 
9  &  10  Vict.  c.  95,  8.  94,  require  the  clerk  of 
the  County  Court  to  issue  execution  against 
the  debtor's  goods  for  the  costs  only ;  although 
the  Judge's  order  in  the  cause  airected  that 

?ayment  should  be  made  to  the  clerk  at  the 
'Ourt-house,  and  the  debt  was  not  paid  there 
or  to  the  clerk  at  any  place. 

A  mandamus  to  issue  execution  in  such 
case  is  properly  directed  to  the  clerk,  and  not 
to  the  Judge.  Regina  v.  Fletcher,  2  £.  &  B. 
279. 

And  see  Appeal  Costs:  Certificate  for  costs; 
Certiorari,  3. 

JURISDICTION. 

1.  ProhUniion,^  By  Stat.  1  &  2  Vict.  c. 
xzxiii.  (local  and  personal,  public)  s.  «18,  a 
paving  rate  may  be  imposed  on  the  occupiers 
of  premises  in  B.  In  the  county  of  C. ;  and,  in 
case  of  non-pavment,  "  the  same  shall  be  levied 
by  distress  and  sale  of  the  goods  and  chattels 
of  such  occupier,"  "  or  shall  be  and  may  be 
sued  for  and  recovered^  together  with  full  costs 


Judge  has  no  discretion  as  to  granting  or  re-  case  for  the  jury,  and  that  the  plaintiff  must  be 
"'""'"  nonsuited.    The  plaintiff  refused  to  be  non- 

suited ;  and  the  Judge  left  it  to  the  jury  to  say 
whether  the  liquor  supplied  by  the  defendant 
was  of  a  marketable  quality ;  and  they  found  a 
verdict  for  the  plaintiff.  On  appeal  to  this 
Court  under  the  13  &  14  Vict.  c.  6l,  the  case, 
which  was  stated  by  the  Judge,  set  out  his  di- 
rection to  the  jury,  though  not  necessary  to 
render  intelligible  the  points  of  law  which  be 
formally  submitted  for  the  opinion  of  the  Court : 
Held,  in  answer  to  the  questions  so  submitted, 
—1st,  that  the  term  "nonsuit "  in  the  9  &  10 
Vict.  c.  95,  has  the  same  meaning  as  in  ordi« 
nary  legal  proceedings,  and  consequently  that 
the  County  Court  Judge  had  no  power  to  non- 
suit the  pUdntiff  against  his  will,  but,  in  the 
absence  of  any  case  for  the  jurv,  should  have 
directed  a  verdict  for  the  defendant. 

2ndly.  That  the  same  rule  of  construction 
should  be  applied  to  the  summons  and  particu- 
lars in  the  County  Courts  as  in  the  Superior 
Courts ;  and  therefore,  in  this  case,  the  sum- 
mons and  particulars  sufficiently  described  the 
cause  of  action,  as  the  defendant  could  not 
have  been  mislied  by  them ;  and  that  evidence 
as  to  the  quality  of  the  beer  was  admissible 
under  them. 

Held,  also,  that,  under  the  13  &  14  Vict.  c. 
61,  St.  14, 15,  the  Court  of  Appeal  is  not  con- 
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fined  to  the  precise  qoertions  ettbiiiittecl  to 
tfaem,  bfit  mav  decide  upon  the  whole  case  as 
stated ;  and  uierefore»  looking  at  the  summing 
np  in  this  case,  it  was  erroneous ;  for  the  cir- 
cumstance of  the  defendant  having  on  one  or 
two  occasions  supplied  the  plaintiff  with  bad 
beer,  did  not  authorise  him  to  avoid  the  con- 
tract, but  he  should  have  returned  the  beer, 
and,  if  better  were  not  sent  instead  of  it,  he 
might,  on  the  particular  occasion,  procure 
some  elsewhere;  and  if  the  defendant  con- 
tinued to  send  bad  beer,  he  might  sue  him  on 
the  implied  contract  that  he  would  supply  beer 
reasonablj  fit  to  be  drunk.  StancUffe  v. 
Clarke,  7  Exch.  R.  439. 

3.  Rendence  of  one  of  several  plaintiffs. — 
Concurrent  juristUclion. — Where  one  of  several 
plaintiffs  dwells  more  than  20  miles  from  the 
defendant,  the  Superior  Courts  have  concur- 
rent jurisdiction  with  the  County  Court.  Hictie 
V.  Salamo,  8  Exch.  R.  59. 

Caaas  cited  in  the  judKinent :  Parry  v.  Daries, 
1  L.  M.  &  P.  579 ;  Doyle  ▼.  Lawrence,  2  L. 
M.ft  P.d68. 

4.  Ineorporsal  hereditaments. '^Franchise. — 
Claim  of  emstom. — Wharf — A  claim  of  a  cus- 
tom for  the  occupiers  of  a  wharf  on  a  navigable 
river  to  overlap  tne  adjoining  wharfs  with  their 
vessels,  when  being  loaded  or  unloaded,  does 
not  raise  any  question  of  title  to  an  incorporeal 
hereditament  or  a  franchise,  so  as  to  exclude 
the  jurisdiction  of  the  County  Court  by  the  58th 
section  of  the  9  &  10  Vict.  c.  95.  Davis  v. 
WaUfm,  8  Exch.  R.  153. 

5.  To  adjudicate  on  trespasses  committed, — 
Semble^  {Platt^  B.,  dissentiente,)  that  the  9  & 
10  Vict.  c.  95,  s.  118,  which  empowers  the 
Judge  of  a  County  Court  to  adjudicate  on  all 
claims  made  "  to  or  in  respect  of  any  goods," 
&c.,  **  taken  in  execution  under  the  process  '* 
of  the  Court,  applies  to  claims  made  in  respect 
nf  trespasses  committed  upon  the  claimant's 
house  m  the  course  of  seizing  the  goods,  as 
well  as  in  reitpect  of  the  goods  seized.  Tinkler 
y.  Hilder,  7  V.&L.6\. 

6.  Carrying  on  business  within,  —  Clerk  in 
public  office. — To  entitle  a  defendant  to  enter  a 
eujrgestion  on  the  roll  to  deprive  the  plaintiff 
of  costs  under  the  10  &  11  Vict.  c.  71,  ss.  40 
and  113  (the  London  Small  Debts' Act),  on 
the  f^round  that  the  defendant  carried  on  his 
business  within  the  jurisdiction  of  the  Court 
thereby  established ;  ii  in  not  sufficient  to  show 
that  the  defendant  is  a  clerk  attending  a  pub- 
lic office  within  the  jurisdiction,  but  residing 
elsewhere.    Buckley  v.  Hann,  7  D.  &  L.  188. 

7.  Cause  of  action  arising  within.  —  The 
words  in  section  40,  "  if  the  cause  of  action 
arose  therein,"  mean  the  whole  cause  of  action. 
Where,  therefore,  in  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of  exchange,  it 
appeared  that  the  indorsement  was  written 
within  the  jurisdiction  of  the  London  Small 
Debu'  Court,  but  the  delivery  to  the  plaintiff 
took  place  out  of  the  jurisdictioa :  Held,  that 
case  was  not  within  the  section*  Bneklsy  v. 
Hanm,  7  D.  &  L.  186. 


8.  7b  commit  jwignsent  debtor  for  non-pag" 
ment  qfdebt. — Disehatgs  by  Insohent  Coint.— > 
The  Judges  of  the  County  Courts  have  juris- 
diction under  the  9  &  10  Vict.  c.  95,  s.  99>  to 
commit  a  judgment  debtor  for  non-payment  of 
a  debt  for  which  a  judgment  baa  Deen  re- 
covered in  a  County  Court,  although  the  debtor 
has  been  discharged  as  to  such  debt  by  the 
Insolvent  Debtors'  Court  Abley  v.  Dale,  2 
L.  M.  &  P.  433. 

9.  Claim  by  residuary  legatees  against  execu- 
tors.— Where  real  or  personal  property  is  left 
to  executors  upon  trust  to  sell,  ana,  after  pay- 
ing certain  legacies,  to  divide  the  residue  among 
certain  persons,  the  County  Court  has  jurisdic- 
tion, under  sect.  65,  of  9  8c  10  Vict.  c.  95,  to 
adjudicate  on  a  claim  made  b)rone  of  such  per- 
sons for  a  share  of  the  residue,  in  a  plaint 
against  the  executors.  Pears  v.  Williams,  2 
L.  M.  &P.515. 

10.  Nonsuit. — ^The  Judge  of  a  County  Court 
may  nonsuit  a  plaintiff  in  all  cases  in  which  a 
Judge  of  a  Superior  Court  may  do  so.  Robtn- 
son  V.  Lawrence,  2  L.  M.  &  P.  673. 

11.  Replevin. — Title  in  question. — Hemoval 
qf  cause.— The  County  Court  has  still  cogniz- 
ance of  replevin  though  title  comes  in  question, 
subject  to  the  power  of  removal  by  either  party, 
under  section  121  of  Sut.  9  &  10  Vict.  c.  95. 
Hegina  v.  Raines,  1  E.  &  B.  855. 

12.  Consequences  to  Judge  of  acting  without . 
— Liability  in  trespass. — A  Judgpe  of  a  Court 
of  Record  is  answerable  in  an  action  for  an  act 
done  by  his  command  when  he  has  no  jurisdic- 
tion and  is  not  mis-informed  as  to  the  facts  on 
which  jurisdiction  depends. 

The  plaintiff,  who  dwelt  and  carried  on  bu- 
siness at  Cambridge,  out  of  the  jurisdiction  of 
the  Spilsby  County  Court,  was  sued  in  that 
Court  by  leave  of  the  Judge,  under  Stat.  9  & 
10  Vict.  c.  95,  s.  60,  the  cause  of  action  having 
arisen  within  the  jurisdiction  of  the  Court ;  and 
judgment  was  duly  obtained  against  him.  After- 
wards, while  the  plaintiff  still  dwelt  and  car- 
ried on  business  at  Cambridge,  a  judgment 
summons  was  issued  by  order  of  the  Judge  of 
the  Spilsby  Court,  under  s.  98,  calling  upon 
the  plaintiff  to  be  examined  as  to  his  estate  and 
effects ;  and,  the  plaintiff  not  appearing,  the 
Judge,  knowing  the  facts,  but  believing,  ne- 
vertheless, that  he  had  authority,  made  an  order 
that  the  plaintiff  should  be  committed  for  his 
contempt. 

Held,  that  the  commitment  was  without 
jurisdiction ;  and  that,  as  the  Judge  had  or- 
dered it  under  a  mistake  of  the  law,  and  not  of 
the  facts,  he  was  liable  in  trespass.  Houlden  v. 
Smith,  14  Q.  B.  841. 

13.  Devise.  —  Charge  on  realty  and  per* 
sonatty.  —  Prohibition. — Cerliorarf.— A  pkin- 
liff  in  a  County  Court  claimed,  by  his  par« 
ticulars  of  demand,  17/.  S«.,  "  due  from  the 
defendant  as  administratrix  of  D.,  for  that 
W.  bv  his  will  bequeathed  to  D.  certain 
freehold  hereditaments,  and  also  leasehold 
and  other  personal  estate,  on  condition  of 
D.  paying  unto  Ule  plaintiff  4s.  a  week  during 
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her  life.  And  JD^  oa  the  death  of  IT.*  accepted 
the  beoueBt,  and  entered  into  posaeesion,  and 
enjoyea  the  afomaid  freehold  and  penoaal 
estate,  and  duly  pud  the  weddy  sum  doring 
his  life;  but  since  his  death  the  defendant, 
although  she  has  possessed  herself  of  the  here- 
ditsments,  goods,  &c.,  of  D.,  to  an  amonnt 
more  than  sufficient  for  the  unrpose,  has  r^ 
fused  to  pay  the  plaintiff."  It  appeared,  that, 
on  the  death  of  D.,  the  freehofa  estates  so 
beoueathed  descended  to  his  nephew  and  heir- 
at-law,  a  minor.  On  motion  for  a  prohibidon, 
held,  that  the  sum  in  question  was  claimed  as  a 
debt,  and,  consequently,  the  County  Court  had 
jurisdiction.  But  this  Court  ordered  a  certio- 
rari to  issue  on  account  of  the  l^ral  difficulties 
in  the  case.  Langbottom  r.  Longbottom,  8 
Ezch.  R.  203. 

14.  Set-off, — Abandonment  of  eteesi.^^The 
Comity  Court  has  no  jurisdiction  to  try  a  cause 
where  the  plaintiff,  on  the  face  of  the  summons, 
claims  a  sum  exceeding  50/.,  although  he  there- 
by also  proposes  to  allow  a  set-off  to  reduce  it 
below  that  sum,  where  such  set-off  has  not 
been  allowed  by  the  defendant  before  action,  or 
admitted  by  him  at  the  trial. 

In  such  case  the  County  Canrt  cannot  ob- 
tain jurisdiction  hj  the  plaintiff's  offering  at 
the  trial  to  abanaon  the  excess  above  50/. 
Avards  v.  Rhodes,  8  Exch.  R.  312. 

Cases  cited  in  the  judgment:  Woodhsms  ▼. 
Newman,  7  C.  B,  654 ;  fieswick  ▼.  Capper,  7 
C.  B.  669 ;  KimptoR  r.  Willej,  19  Law  J., 
C.  P.,  269  ;  1  L.  M.  &  P.  S80. 

15,  Action  on  judgment, -^^  An  action  does 
not  lie  on  a  judgment  in  one  of  the  new  County 
Courts.    Berkeley  v.  Elderkin,  1  E.  &  B.  805. 

^nd  see  Concurrent  Jurisdiction  j  Title. 

TITLB   IK   QUESTlOlf. 

Decision  of  County  Court  Judge  questioned 
tn  prohibition,  —  Declaration  in  prohibition, 
stating  a  plaint  in  the  County  Court  prosecuted 
by  one  Batty  for  use  and  occupation  of  land  by 
Ijiompson  (plaintiff  in  prohibition),  who  ap- 
pearea  and  protested  that  the  title  to  the  said  land 
was  in  question :  averment,  that  in  fact  the  title 
was  in  question  in  the  action.  Plea,  that,  when 
Thompson  appeared  and  protested.  Batty  also 
appeared  and  protested,  that  the  title  was  not 
in  question,  and  required  the  defendant  in 
prohibition,  being  judge,  to  hear  and  determine 
the  action ;  that  thereupon  defendant,  then 
being  judge,  did  hear  and  consider  the  evi- 
dence, &c.,  of  the  plaintiff  in  prohibition  in 
support  of  his  said  protest,  and  also  the  evi- 
dence, &c.,  of  Batty  on  the  other  side,  and  bav- 
ins: heard  and  considered,  did  adjudge  that  the 
title  was  not  in  question. 

Held,  that,  if  such  a  plea  admits  the  title  to 
be  in  question,  it  is  bad,  for  want  of  jurisdic- 
tion in  the  Judge,  by  Sut.  9  &  10  Vict.  c.  95, 
«.  58 ;  but,  if  it  be  taken  as  pleading  the  deci- 
sion of  a  competent  Court,  it  is  equally  bad ; 
for,  although  the  inferior  Court  must  determine 
the  point  in  the  first  instance,  yet,  there  being 
IK)  writ  of  error  from  the  Coun^  Ck>urt,  the 


question  most  be  open  to  the  Superior  Courts 
on  motion  for  a  prolabitioii ;  and,  on.  dedars- 
tion  in  prohibition,  the  qnetdon  is  one  of  &rt, 
to  be  decided  by  evidence.  Thompson  v.  lug- 
ham,  14  Q.  B.  710. 
Case  cited  in  tbe  jadgSMBt :  Regiaa  r.  Boltoo,  1 
Q.  B.  66. 

2.  Corporeal  kereditameHts. — Jurisdietion,— 
On  Ae  trial  of  a  plaint  for  a  trespass  commit- 
ted by  breaking  the  doors  of  certain  rooms  in 
a  cottage  of  the  plaintiff,  the  nlaintiff's  case 
was,  that  he  had  let  the  defenaant  a  portion 
onlj  of  the  cottage,  and  had  reserved  to  him- 
self the  rooms  in  which  the  trespass  was  com- 
mitted. The  defendant's  case  was,  that  the 
plaintiff  had  let  him  the  whole  of  the  cottage : 
Held,  that  title  to  a  corporeal  hereditament  was 
in  dispute  under  the  58th  section  of  the  9  &  10 
Vict.  c.  95,  and  diat  the  County  Court  had  no 
jurisdiction  over  the  plaint.  Chew  v.  Holroyd, 
8  Exch.  R.  349. 

3.  Action  for  use  and  occupation. — ^A  plaint 
was  brought  in  a  County  Court  for  use  and 
occupation.  It  appeared  that  the  plaintiff  de- 
mised the  premises  to  defendant  for  a  year, 
from  Michaelmas,  1850,  and  defendaut  occu- 

e'ed  from  that  date  up  to  the  time  of  the  trial 
cfendant  paid  the  rent  to  plaintiff,  for  the 
half  year  up  to  Lady  Day,  1851,  but  refused  to 
pay  rent  afterwards.  It  was  proved  that  /., 
claiming  to  be  plaintiff's  landlord,  had  given 
plaintiff  notice  to  quit,  expiring  at  Lady  Day, 
1851,  and  ordered  the  defendant  not  to  pajr 
plaintiff  rent  after  that  day;  and-  that  plsintiff 
and  C,  a  deceased  occupant  of  the  premises  in 
question,  had  paid  10s.  rent  to  J.  Plaintiff 
contended  that  this  payment  was  for  a  part 
only  of  the  premises ;  defendant,  that  it  was 
for  the  whole.  Defendant  offered  to  prove  bj 
declarations  of  C,  the  deceased  tenant,  that  C. 
paid  the  rent  for  the  whole.  The  Judge  re- 
jected  the  evidence ;  but  gave  judgment  for 
defendant,  on  the  ground  that  plaintiff's  title 
had  e.Ypired  as  to  part,  and  that  the  rent  was  I 
nut  apportionable.  On  appeal  on  a  case  stat- 
ing the  above  facts. 

Held,  that  the  judgment  could  not  be  sap- 
ported  ;  that  the  evidence  ought  to  have  been 
received ;  and  that,  if,  when  received,  it 
showed  that  the  defence  was  bond  fde,  it 
I  would  sufficiently  raise  a  question  of  title  to 
deprive  the  County  Courts  of  jurisdiction 
under  Stat.  9  &  10  Vict.  c.  95,  s.  58.  Mounts 
noy  V.  Collier,  1  E.  &  B.  630. 

4.  Nuisance.— Action  under  11  ^5- 12  ^«^'*  ^ 
123. — The  amount  paid  for  carrying  into  force 
an  order  of  two  justices  to  abate  a  nuisance, 
under  Stat.  11  &  12  Vict.  c.  123,  may,  under 
the  provisions  of  sect.  3,  be  recovered  in  the 
County  Court  from  the  owner  of  the  premise 
where  the  nuisance  existed,  though  title  to  land 
comes  in  question.  i 

Semble,  that  title  comes  in  question  if  tw^ 

party  sued,  as  owner  of  land,  denies  that  he  tf 

mer.    Regina  v.  Harden,  2  £.  &  B.  ISS*      I 

And  see  Jmisdietion,  4,  1 1. 
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TRANSFER  OP  LAND. 

SUGGESTIONS   OF    THS    CHANCERY    COIC- 
MI6SIONERS. 

Our  readers  have  already  been  made 
aoi{iiamted,  somewhat  in  detail,  with  the 
schemes  sabmitted  to  Parliament,  by  Mr. 
Drammond  and  Mr.  Vincent  Scully,  for 
facifitatiDg  the  sale  and  purchase  of  land.^ 
It  is  qnite  tnie  that  neither  of  these  plans 
have  obtained  the  sanction,  or  even  the 
express  approval,  of  either  branch  of  the 
Legislature,  and,  considering  the  nature 
and  complexity  of  the  subject  with  which 
they  propose  to  deal,  and  the  manifestly 
inadequate  nature  of  the  machinery  pro- 
vided, it  can  hardly  be  anticipated  that 
either  of  those  Bills,  in  its  present  shape, 
will  be  considered  by  Parliament  to  afford 
a  satisfactory  remedy  for  the  evils  com- 
plained of.  Still,  it  is  abundantly  clear, 
that  the  difficulties  which  impede  the  trans- 
fer of  land  have  begun  to  be  strongly  and 
generally  felt  by  those  most  interested  in 
this  description  of  property,  and  that  many 
thoughtful  and  intelligent  minds  have  ar- 
rived at  the  conclusion,  that  these  difficulties 
are,  to  some  extent,  created  by  the  state  of 
the  law,  and  may  be  diminished,  though 
not  wholly  removed,  by  legislative  interfer 
ence.^  It  does  not  require  a  profound  con- 
sideration of  the  subject  to  understand,  that 
much  of  the  complexity  which  surrounds  it, 
arises  from  the  circumstance  that  land,  from 
its  permanent  and  immovable  character,  may 
be  dealt  with  advantageously  in  a  manner 

'  Mr.  Drummond'a  Bill  is  analysed  in  the 
last  Volume  of  the  Leg.  Obs.,  p.  426,  and  Mr. 
Scully's,  at  p.  445. 

^  The  subject  is  ably  treated  in  a  pamphlet 
published  by  Saunders  &  Otley,  at  the  close  of 
the  last  year,  and  attributed  to  a  "  Right  Hon." 
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different  from  any  other  species  of  acqui- 
sition, and  that  the  nnmber  of  incumbrances 
and  charges  affecting  it,  may  be  traced  to 
the  peculiar  and  distinctive  nature  of  the 
property.  However  inconvenient  it  may  be 
to  the  owner,  or  injurious  to  the  public, 
that  an  estate  should  be  burthened  with 
charges  and  trusts,  it  b  the  result  of  ar- 
rangements by  which  the  exigencies  of  a 
complicated  and  artificial  state  of  society 
have  been,  in  most  cases,  effectually  sup- 
pUed.  Land  has  been  made  the  subject  of 
multiplied  incumbrances  because  they  can 
be  made  to  attach  to  it  more  securely  and 
appropriately  than  to  any  other  known  de- 
scription of  property ;  and  to  prohibit  the 
owner  of  land  from  affecting  it  by  charges 
or  trusts,  to  operate  immediately  or  pro- 
spectively, is  to  restrict  him  in  the  enjoy- 
ment of  bis  property. 

It  is  to  be  feared,  that  these  considera- 
tions, which  are  patent,  and  meet  us  at  the 
threshold,  are  otlen  overlooked  by  those 
who  decry  the  present  system  as  if  it  had 
been  the  result  of  some  deep  laid  scheme  of 
the  territorial  aristocracy  and  the  lawyers, 
to  prevent  the  alienation  of  landed  property, 
ana  who  are  fond  of  asserting  that  there  is 
no  conceivable  reason  why  land  should  not 
be  transferred  in  the  same  manner  and  with 
as  little  formality  as  a  bale  of  cotton,  or 
100/.  three  per  cent,  consols !  I 

Our  readers  can  readily  appreciate  the 
difference  between  those  who  would  rudely 
overthrow  a  system  based  upon  the  neces- 
sities and  the  requirements  of  society,  and 
those  who  would  amend  and  improve  it, 
and  it  is  hardly  necessary  to  add,  that,  in 
this  instance,  as  in  most  others,  our  humble 
assistance  and  suggestions  are  intended  for, 
and  can  only  be  useful  to,  those  who  desire 
to  reform,  and  not  to  destroy. 

The  legal  difficulties  which  hiterfere  with 
the  alienation  of  land,  are  generally  sup- 
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posed  by  those  who  have  addressed  them- 
selves  especially  to  the  consideration  of  the 
subject,  to  arise — 1st,  from  the  doctrine  of 
trusts ;  2ndl7,  from  the  doctrine  of  express 
and  constructive  notice;  3rdlj,  because  a 
real  representative  of  the  owner  cannot 
always  be  found  upon  the  death  of  the 
owner  of  land  ;  and  lastly,  because  trustees 
in  whom  land  is  vested,  have  not  power  in 
all  cases  to  act  for  the  persons  beneficially 
interested. 

The  doctrine  of  trusts,  which  is  supposed 
to  interfere  injuriously  with  the  transfer  of 
real  property,  is  the  rule  laid  down  by 
Courts  of  Equity,  that  a  trust,  properly 
created,  attaches  to  the  land  intended  to  be 
made  subject  to  it,  so  as  to  convert  all  per- 
sons acquiring  the  legal  interest  (exclusive 
of  purchases  for  valuable  consideration  with- 
out notice)  into  trustees.^ 

The  doctrine  of  express  and  constructive 
notice  is  condemned;  because  Courts  of 
Equity  hold,  that  a  purchaser  with  notice 
of  a  trust  is  bound  by  the  trust,  in  the  same 
manner  as  if  it  attached  upon  the  land ;  and 
because  a  purchaser  without  any  personal 
knowledge  of  a  trust,  is  held  to  be  bound 
by  notice  to  his  counsel,  solicitor,  or  agent. 
So  it  has  been  holden,  that  what  is  suffi- 
cient to  put  a  purchaser  upon  inquiry  is 
good  notice,  and  that  if  a  purchaser  knows 
the  legal  estate  is  in  a  third  person,  and  not 
in  the  vendor  at  the  time  of  the  purchase, 
he  is  bound  to  take  notice  what  the  trust 
is  ;*  or  if  the  purchaser  has  notice  that  part 
of  the  estate  is  in  possession  of  a  tenant,  it 
amounts  to  constructive  notice  of  a  lease. 

The  inconvenience  arising  from  the  want 
of  a  real  representative,  in  the  event  of  the 
death  of  a  person  to  whom  the  land  had 
been  transferred,  is  considered  by  many  to 
be  the  monster  evil  which  at  present  fetters 
the  transfer  of  land.  It  is  attempted  to  be 
met,  and  a  remedy  suggested  in  both  the 
Bills  submitted  to  Parliament  during  the 
last  Session,  and  it  is  positively  referred  to 
in  the  recent  report  of  the  Chancery  Com- 
missioners, who  have  expressed  a  clear  and 
unqualified  opinion,  not  only  that  a  repre- 
sentative of  the  real  estate  of  a  deceased 
person  should  be  provided,  but  also  that 
the  representative  created  should  have  the 
same  power  of  dealing  with  real  estate  that 
an  executor  or  administrator  has  with  re- 
spect to  personalty.    The  passages  in  the 


^  Sanders  on  Uses  and  Trusts,  5th  ed.,  pp. 
280,  388. 

^  See  Cases  of  Constmctive  Notice,  enume* 
rated  in  Sugdcn  on  Vendors  and  Purchasers, 
ed.  1851,  p.  602. 


report  in  which  this  conclusion  is  arrived  at 
are  as  follow:^ — 

''  We  think  it  most  desirable  that  the  prin- 
ciple of  representation,  now  applied  to  personal 
property,  should  be  universally  applied  to  all' 
cases  of  real  property  and  to  all  cases  of  trust 
estate.  Courts  of  Equity,  in  their  great  anxiety 
to  do  complete  justice  and  afford  complete 
protection  to  the  cestui  que  trust,  have  created* 
embarrassments  and  difficulties  for  third  per- 
sons, who  had  claims  to  make  and  rights  to 
assert  against  the  trust  estate,  and  have  there- 
by, in  many  cases,  materially  prejudiced  the 
interests  which  they  have  sought  to  take  under 
their  special  protection." 

After  pointing  out  how  heavily  costs  fall 
upon  cestui  que  trusts,  and  observing  that 
the  burthen  of  costs  does  not  seem  "to 
have  been  adequately  appreciated  in  the 
system  adopted  by  C/Ourts  of  Equity,"  the 
report  proceeds  as  follows : — 

"  We  think  it  most  desirable  that,  in  cases 
of  trust  property,  the  trustees  should,  for  all 
purposes  in  equitv,  represent  it  in  the  same 
manner,  and  to  tne  same  extent,  as  executors 
or  administratorK  do  the  estates  entrusted  to 
them,  and  as  assij^nees  do  the  estates  of  bank- 
rupts and  insoh'ents.  We  also  think,  that  a 
representative  of  the  real  estate  of  a  deceased 
person  should  be  provided,  who  should  have 
the  same  powers  of  representing  and  dealing 
with  the  i^  estate,  as  the  executor  or  admini- 
strator has  with  the  personal  estate." 

It  will  be  observed,  from  the  foregomg 
extract,  that  the  report  of  the    Chancery 
Commissioners  suggests,  that  the  person  in 
whom  the  real  estate  is  vested  should  be 
considered  for  all  purposes  as  entitled  to 
represent  and  act  for  those  beneficially  in- 
terested in  land,  to  avoid  the  inconvenience 
and  expense  arising  from  the  operation  of 
the  rule  requiring  all  the  cestui  que  trusts 
to  be  parties  to  a  suit  relating  to  the  trust 
property.      But  the   Commissioners  have 
stopped  here,  and  have  not  very  clearly 
pointed  in  what  terms  the  legislative  pro-  ^ 
visions  should  be  framed  by  which  their  ^ 
recommendations  to  appoint  a  representa- 
tive of  the  real  estate  of  a  deceased  person* 
and  to  confer  on  such  person^  the  authority 
to  act  for  all  parties  interested,  'should  be 
carried  out.     It  may  be  admitted^  that  con- 
siderable progress  has  been  made  in  ascer- 
taining in  what  direction  reform  is  needed, 
to  facuitate  the  sale  and  purchase  of  land, 
and  get  rid  of  the  existing  difficulties  which 
impede  its  transfer  ;  but  the  machinery  by 
which  the  improvement  can  be  effected  is 


*  Report  of  Chaticery  Commissioners,  pp« 
15  &  16. 
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yet  Co  be  devised  and  approved  by  the  Le- 
gishitare. 

That  the  subject  will  be  revived,  and  put 
m  a  train  for  early  legislation,  soon  after 
the  re-assembling  of  Parliament,  there  is 
good  reason  to  believe,  and  there  is  no 
pending  question,  connected  with  the  re- 
form of  the  law,  more  important  to  the  in- 
terests of  the  Legal  Profession  and  the 
Public,  and  in  reference  to  which  it  is  more 
desirable  that  the  former,  at  all  events, 
should  be  prepared  and  well  informed. 

The  registration  of  assurances  is  now  ad- 
mitted on  all  hands  to  depend  upon  the 
measures  to  be  adopted  by  the  Legislature 
for  facilitating  the  sale  and  transfer  of  real 
property,  and  may  be  justly  regarded  as,  in 
•eveiy  sense,  a  subordinate  question.^ 

REDUCED  DUTY  ON  ARTICLES  OF 
CLERKSHIP. 

INCaSASE   OF   PROFESSION, PREMIUM. 

EXAMINATION. 

We  are  informed,  that  since  the  reduc- 
tion of  the  Stamp  Duty  on  Articles  of 
Clerkship,  which  took  place  on  the  4th 
August,  a  larger  number  of  articles  than 
nsaal  has  been  registered  at  the  Masters' 
Office.  It  must  not,  however,  be  supposed 
that  the  difference  between  120/.  and  80/. 
has  caused  much,  if  any,  increase.  The 
explanation,  we  think,  may  be  found  in  the 
fact,  that  the  Chancellor  [of  the  Exchequer 
having,  in  the  month  of  April  last,  an- 
nounced his  intention  of  reducing  the  duty, 
many  persons  suspended  the  execution  of 
their  articles  until  the  Act  passed,  or  availed 
themselves  of  the  privilege  of  stamping  them 
within  six  months  after  their  date.  Thus, 
after  the  passing  of  the  Act,  on  the  4th 
August,  the  number  of  registrations  was 
naturally  increased. 

On  the  effect  of  this  reduction  of  duty, 
we  shall  have  something  to  say  hereafter ; 
but  for  the  present  may  observe,  that  it  is, 
of  course,  quite  in  the  power  of  the  Attor. 
neys  themselves  to  prevent  the  admission 
into  the  Profession  of  improper  persons, 
who  may  be  tempted  by  the  reduction  of 
the  duty  to  offer  themselves  as  articled 
clerks.  In  fact,  the  heavy  tax  upon  the 
urticles,  which  in  many  instances  used  to  be 
urged  as  a  reason  for  taking  a  smaller  pre« 
mium,  need  not  now  be  so  much  regarded. 
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It  will  be  recollected,  also,  that  before 
the  project  was  announced  of  reducing  the 
duty,  the  Examiners  had  given  notice,  with 
the  sanction  of  the  Judges,  of  an  Exami- 
nation in  Conveyancing  and  the  Law  of 
Real  Property,  as  well  as  in  Common  and 
Statute  Law  and  Equitv  and  the  Practice 
of  the  Courts.  A  due  degree  of  strictness 
in  these  Examinations,  not  only  into  the 
practice,  but  the  principles  of  all  depart- 
ments of  the  Law,  and  full  inquiry  into 
the  conduct  of  the  clerks  (which  the  Rules 
of  Court  authorise  and  require),  will  secure 
the  learning  and  respectability  of  the  mem- 
bers of  the  Profession  better  than  any  pe- 
cuniary qualification. 


*  The  evidence  of  Mr.  Cookson,  Mr.  Field, 
Mr.  WilUams,  and  Mr.  Bullar,  before  the  Select 
CdnmiTttee  of  the  House  of  Commons,  con- 
fined in  the  Report  of  5th  August,  is  highly 
important  on  this  subject. 


CONSOLIDATION    OF    THE 
STATUTES. 

MR.  COODe's  report. 

Considerable  delay  has  occurred  in 
printing  and  publishing  the  Reports  of  the 
Commissioners  on  the  ConsoUdation  of  the 
Statutes.  The  reports  were  laid  on  the 
table  of  the  House  of  Lords,  by  the  Lord 
Chancellor,  in  August  last,  and  evince  ex- 
traordinary diligence  and  research  on  the 
part  of  the  Commissioners.  The  labours 
they  have  accomplished  in  the  course  of  a 
few  months  have  been  most  extensive,  and 
the  materials  they  have  collected  are  ex- 
ceedingly valuable,  both  to  the  Lawyer  and 
the  Legislator. 

Selections  from  some  of  these  reports 
have  been  published  in  one  of  the  Law  Pe- 
riodicals, but  we  have  not  seen  any  extracts 
from  Mr.  Coode's  Report,  which  appears  to 
us  to  deserve  peculiar  attention.  In  his 
remarks  on  the  utility  and  necessity  of  con- 
solidating the  Statutes,  we  entirely  concur ; 
and,  on  the  other  hand,  we  think  the  utter 
impracticability  and  palpable  danger  of  any 
attempt  at  the  codification  of  our  elastic 
principles  of  Common  Law  are  convincingly 
proved.  We  shall  from  time  to  time,  as 
opportunity  offers,  go  through  these  re- 
ports of  the  Commissioners.  And,  for  the 
present,  we  submit  to  our  readers  the  fol* 
lowing  extracts  from  Mr.  Coode*s  Intro- 
ductory Observations. 

Mr.  Coode  has  submitted  as  his  contri- 
bution to  the  labours  of  the  Commission  for 
Consolidating  the  Statute  La«r,  the  foHowing 
papers : — 

1.  On  the  Collection  of  the  Materials  for 
Legislation  or  Consolidation^  their  Collation 
ana  Connexion ; 
With  an  Appendix,  being  «  specimen  of 
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a  Chronologicbl  Bister  of  the  6ta- 
tates  in  force,  their  Diirationy  and  In- 
ter-operation. 

2.  On  the  Digestion  of  the  Materials  for 
Legislation  and  Consolidation ; 

On  their  Analysis ; 

On  their  Becomposition ; 

On  their  Expression ; 
With  two  Appendixes ; 

The  first, — heing  Suggestions  as  to  the 
Preparation  of  Compilations  of  the 
Existing  Law«  to  precede  or  accom- 
pany Bills  in  ParUament ; 

The  second, — exemplifying  the  opera- 
tion of  Digesting,  being  a  Digest  of 
the  Acts  for  the  Relief  of  the  Boor. 

3.  On  Consolidation. 

4.  On  Subsequent  Legislation,  with  a 
view  to  preserve  the  order  and  consistency 
of  the  law  after  Consolidation. 

Mr.  Coode  observes,  that  the  task  of 
consolidation  is  simple  in  regard  to  the 
Statute  Law,  for  so  nuich  of  this  as  is  of 
general  importance  is  all  contained  within 
Sie  limits  of  some  40  quarto  volmnes,  and 
irhat  is  really  in  force  constitutes  but  a  very 
small  part  even  of  these.  It  is  all  already 
expressed  in  some  terms,  printed,  and  acces- 
sible in  the  very  same  letters  to  every  man. 
However  wide  the  differences  in  the  inter- 
pretation that  one  man  or  another  may  put 
upon  them,  these  terms  themselves  are  still 
tnere  in  print,  unchanged,  and  always  pro- 
ducible to  test  the  justness  of  every  applied 
interpretation  judicial  or  non-judioal. 

**  It  is  widely  wholly  different  with  the  Com- 
mon Law,  which  consists  in  the  priDciples  ex- 
emplified in  and  deducible  from  the  free  usAfi^e 
of  the  community,  and  includes  all  that  prac- 
tice can  possibly  develope  or  scientific  reason 
consistently  apply  to  all  cases  arising  in  the 
whole  course  of  time.  Its  operation  is  exem- 
plified in  innumerable  text  books  and  reports 
of  decisions ;  but  its  terms  and  limits  are  no- 
where laid  down  authoritatively,  except  only  so 
far  as  it  is  excluded  by  Statute.  To  fix  the 
Common  Law  definitively  in  the  language  of 
this  day,  is  to  paralyze  judicial  interpretation^ 
to  arrest  the  expansion  and  application  of  its 
doctrines  to  the  course  of  events  and  the  de- 
veloping circumstances  of  successive  times. 
The  legislature  itself  in  England  has  never  at- 
tempted it.  Declaratory  acts  which  appear 
sometimes  to  declare  the  effect  of  the  Common 

.  Law»never  iniact  do  more  than  indnde  adoubt- 
fiil,  perhaps  a  new*  case  within  its  operation. 
Authors,  counsel,  judges  sometiaies  attempt  to 
define  its  limits ;  and  some  of  them  have,  in 
tome  instances,  done  it  with  more  or  less  sue* 

'  cess ;  but  the  greatest  success  in  this  way  comf , 

'  iiels  acquiescence  in  the  definition  only  jost  sp 
long  as  the  definition  is  fouiftd  to-be  oonsiateDft 

.(withtii^tets  MdA-cirtnniBUnees  to* winch  it 


to  be  applied.  It  is  attacked.-aodifiadt, 
overthrown,  so  soon  as  occasion  demomtatei 
its  further  inapolicabihty. 

''To  consolidate  the  Common  Law  then».is 
to  change  its  present  expansible  character  en- 
tirely, to  render  from  the  moment  of  that  ope- 
ration its  interpretation  and  apphcation  a 
miserable  construction  of  mere  forms  of  words, 
instead  of  a  development  by  induction,  deduc- 
tion, and  analogy  of  all  necessary  conseqnenees 
and  all  consistent  infiersnoes  from  Driocqilefl 
manifest  in  known  practice  and  dedoed  caaeB, 
but  as  yet  unrestricted  by  any  fixed  Uxnn,  of 
words.  This  would  be,  in  fact  not  consolida- 
tion, but  a  most  extensive  and  unprecedented 
exerdse  of  legislative  power,— one  as  yet  never 
arrogated  by  the  legislature  itself. 

''What  the  legislature  has  done,  and  can 
always  do  benefioaliy,  is  merdy  to  take  from 
time  to  time  out  of  the  domain  of  the  Common 
J^w  so  much  as  appears  practically  to  require 
the  application  of  another  rule  than  that  of  the 
Common  Law.  This  is  usually  done  with  all 
possible  safeguards  against  hasty  and  excessive 
encroachment  on  its  principles.  But  being  so 
done  the  Statutory  rule  which  supersedes  the 
Common  Law,  being  limited  by  the  terms  in 
which  it  is  expressed,  is  susceptible  of  recon- 
struction, translation,  division,  analysis,,  and 
recomposition,  as  all  other  intelligible  fonna  of 
words  are,  without  danger,  if  proper  care  be 
used,  dUier  of  extending  or  contracting  its 
sense  or  operation.  And  this,  which  is  con- 
scantiy  done  with  manifest  advantage,  is  under- 
stood in  Uiese  papers  to  be  the  sole  ofafoctat 
present  of  the  process  of  consolidation;  and 
accordingly  the  whole  tenor  of  the  observatioBS 
in  these  papers  is  confined  to  the  consideratien 
how  this  statutory  matter  may  be  best  repro- 
duced in  a  new  statutory  form  without  change 
of  its  effect  or  extent,  and  without  encroach- 
ment on  the  Common  Law." 

These  papers  stop  short  of  the  attempt 
to  reduce  the  law  into  a  systematic  Cade, 
or  even  to  advocate  such  an  attempt.  In 
truth,  the  writer  does  not  consider  the  ob- 
ject to  be  at  present  either  feasable  or  de- 
sirable. 

'*No  doubt,  a  nation  in  which  one  ixmo- 
geaeous  CcHnmon  Lew,  developed  by  its  earn 
hree  usages  in  1,400  years,  administered  uni- 
versally and  consistently  by  one  undivided 
judicature,  amended  and  expanded  in  all  such 
a  period  by  one  undivided  legislature,  might,  in 
some  caprice  or  under  some  hallucination,  re- 
solve to  have  all  the  flexible  and  expandhle 
prindples  of  its  Common  Law  fixed  and 
cramped  in  thewords  and  forms  of  a  atatnte  or 
code.  But  no  such  folly  has  ever  yet,  in  £ftc^ 
possessed  even  a  village,  still  less  an  empire 
thus  happily  circumstanced.  The  Roman 
edista  and  codes  before  Justinian,  and  his  Di- 
ABBt^aad £ode8»  and.  Novels,  were  nothin^-of 
Sus  kind.  .There  was  no  Common  Law  in.  the 
mnltitttdiaotts  provinces  of  the  fioman  cmpix^ 
and  the  Digest  itself  is  w  but  an  nndjgffltad 
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thongfa  xneritDrioiis  collection  of  cuttings  and 
fciApfl  taken  verbotiM  et  HtereLtim  from  the 
works  of  jnriBpradential  writers  of  more  or 
leaTTnynte  and  authority ;  and  tbe  Code  ie  an 
appanoix  of  occasional  and  arbitrary  edicts  of 
gnecessKTe  emperors^  arranged  with  some  me- 
thod, hat  in  no  respect  resembling  a  code  such 
as  IB  Teeommended   in  recent  times.     The 
Fivnch  Code  was  a  resource  of  necessity,  im- 
posed, not  chosen,  upon  the  breaking  up  of 
imramerable  provincial  and  local  customs,  upon 
the  sadden  introduction  of  a  common  national 
legislatore  and  common  tribunals,  and  where 
tlnre  was  no  semblance  of  a  pre-existing  Com- 
mon Law.     It  was  such  a  case  as  the  sudden 
extenaion  of   one   authority  throughout   the 
Heptarchy  might  have  been,  if  multiplied  in 
its  operation  about  sixfold,  and  is  as  little  ap- 
plicable to  the  present  circumstances  of  Eng- 
land and  its  Common  Law,  the  slow,  deliberate, 
free,  popular,  and  homogeneous  product  of 
1,400  years  of  usage,  legislative  effort,  political 
contest,  and  revolution  of  an  undivided  nation, 
sad  a  eoDCoatn^  legislatmre  and  administra- 
tion.    It  would  be  out  of  place  here  to  pursue 
tins  topic ;  but  it  seems  safe  to  assume  that, 
without  dear  and  express  commission  to  do  so, 
it  would  be  a  rash  usurpation  of  a  most  peril- 
ous function  to  attempt  to  reduce  all  the  ex- 
pansible and  infinitely  developable  principles 
of  the  Common  Law  of  England  into  the  terms 
»id  forms  expressive  of  the  conceptions  of  a 
compiler  of  the  year  >853. 

^Itis  assumed  then  in  these  papers  that  the 
Statute  Law  already  reduced  to  terms  and  pro- 
dadble,is  to  be  denred  of  manifest  soperAuities, 
reduced  to  order  by  a  methodical  arrangement 
without  change  of  parts,  and  that  a  consistent 
coustmctton  as  to  language  is  to  be  adopted 
•  also,  so  €ur  as  this  involves  no  change  in 
eflfect,  but  that  all  such  changes  in  effect, 
whether  in  the  Statute  Law  itself,  and  still 
more  in  tiie  Common  Law,  however  ptaipably 
justified  by  the  process  of  consoKdation,  are 
still  to  be  left  to  the  ordinary  course,  of  practi- 
cal legislation.  In  fine,  these  papers  contem- 
plate, not  the  policy  or  the  practical  motives  of 
^[isktion,  but  only  the  form  and  the  expression 
in  which  the  Statute  Law  may  be  most  conveni- 
aotly  and  best  exhibited,  either  in  one  opera- 
tion, as  in  a  consolidated  Act,  or  in  successive 
operations  in  the  amendments,  which  circum- 
stances and  experience  from  time  to  time  re- 
quire. They  recoounend  no  disnge  insub- 
stnee  whatsoever,  but,  on  the  contrary,  aim  at 
the  reproduction  only  of  the  identical  effect  of 
the  existing  law,  and  the  literal  and  implicit 
and  ministerial  fulfilment  of  whatsoever  may 
he  the  fatore^and  varying  purposes  of  the  le- 
gislature." 

The  following  remarks  of  Mr.  Coode,  on 
Uie  present  d<%ctive  system  of  reporting 
kulisial  deoMkoaB-muk  pronolgating  legis- 
wmesMtoMBtsi  are' just  jund  important  :— 


the  narrative  of  the  drcumstances  of  the  case, 
the  redtal  of  the  pleadings,  the  report  of  the 
arguments  of  tbe  counsel,  and  of  the  reason- 
ings of  the  Judge;  and  the  small  modicum  of 
result,  the  effective  judicial  decision  thus  en- 
cumbered, reported  by  one  reporter,  is  separated 
by  an  indefinite  number  of  volumes  of  similar 
reports,  and  by  intervals  of  years  and  ages, 
from  its  nearest  analogue,  the  next  judicial 
decision  that  extends  or  qualifies  it.  And  just 
so  the  Act  of  Parliament  which  extends  or 
limits  an  old  rule,  or  introduces  a  new  one,  in- 
stead of  being  expressed  as  part  of  the  terms 
of  the  rule  thus  modified,  or  in  proper  co-ordi- 
nation with  analogous  rules,  is  registered  in 
the  Statute  Book  according  to  the  accidental 
date  of  its  passing,  encumbered  with  preitmbles 
and  provisoes,  and  non-obstante  clauses,  dis- 
located from  the  body  of  law  of  which  it  is 
logically  a  member,  and  cast  locally  into  the 
midst  of  others  having  no  discoverable  con- 
nexion with  it.  Thns  we  find  that  a  rule  esta- 
blished and  defined  by  centuries  of  experiment 
and  discussion,  and  perhaps  elaborated  with 
perfect  self«consisteney,  is  registered  in  dis« 
orderiy  and  cumbrous  fragments,  in  a  score  of 
Statutes,  and  a  hundred  reported  eases. 

<<It  is  this  unnecessary  and  mischievous 
encumbrance  of  the  rule,  by  the  mode  in  which 
it  is  thus  accidentally  registered,  that  is  most 
justly  to  be  complained  of.  This  it  is  that 
most  impedes  legislation,  and  so  often  causes  it 
to  be  obscure,  inaceurate,  and  inconsistent. 
This  makes  jurisprudence  so  laborious,  and  so 
often  uncertain  in  its  progress,  and  conceals,  in 
husk  and  chaff,  the  predous  kernel  of  the  law." 

On  the  remedy  for  these  evils,  Mr.  Coode 
thus  writes : — 

"The  first  object,  then,  of  the  course  pro- 
posed by  these  papers  is,  to  ascertain  the  effect 
of  the  matter  of  the  Statute  Law,  thus  over- 
laid and  dislocated,  and  the  rdations  and  con« 
nexion  of  all  its  parts,  and  to  present  them  in 
intelligible  language  and  lucid  order.  Besides 
the  immediate  popular  utility  involved  in  this 
operation,  it  will  necessarily  tend  to  enable  the 
legislature,  on  all  subsequent  occasions,  with 
increased  facilit)r,  comprehensiveness,  and  effect, 
to  preserve  in  its  future  Acts  the  connexion 
and  order  once  realised,  and  to  proceed  directly, 
and  with  the  least  possible  incumbrance,  in  its 
natural  course  of -supplying  all  defects,  as 
they  become  visible,  removing  apparent 
anomdies,  reconcihng  apparent  inconsisten- 
cies, and  by  degrees  realising,  by  the  light 
of  experience,  that  minute,  detailed,  and  per- 
vading practical  agreement  between  the  laws 
themselves  and  the  interests  they  protect, 
which  is  the  only  consummation  of  simplifica- 
tion and  system  worth  consideration  in  the  de- 
velopment of  a  body  of  practical  law." 


''The  judidal  result,  giving  Effect,  consis- 
tffDcy,  aad'dcfiniteness  to  a  rule,  is  overldd  by 
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NOTICES  OF  NEW  BOOKS. 


The  Jet /or  the  better  Regulation  of  Cha- 
ritable Trusts.  With  copious  Notes  and 
an  Introductory  Essay,  on  the  History 
o/ Charitable  Trusts,  and  the  Laws  re- 

'  la  ting  thereto,  and  on  the  Jurisdiction 
exercised  over  them  by  the  Court  of  Chan- 
cery, with  Notes  of  the  chief  Cases.  To 
which  is  added  an  Appendix^  containing 
Precedents  of  Schemes,  ^c.  By  W.  F. 
FiNLASON,  Esq.,  of  the  Middle  Temple, 
Barrister-at-Law,  Author  of  "  Histoiy  of 
the  Laws  of  Mortmain,"  **  Essay  on  the 
History  and  Principles    of   Pleading," 

.  Editor  of  "  The  Common  Law  Procedure 
Act,"  &c.  London :  V.  &  R.  Stevens, 
and  G.  S.  Norton.     1853.     Pp.  176 

During  the  progress  of  the  Charitahle 
Trusts  Bill  through  Parliament,  and  since 
it  receiyed  the  Royal  Assent,  we  have  laid 
before  our  readers  various  suggestions  and 
observations  which  appeared  to  us  deserving 
of  consideration  ;  and,  whilst  we  are  willing 
to  notice  any  publications  on  the  scope  and 
operation  of  the  Act,  we  cannot  at  present 
enter  at  large  on  the  changes  which  it  has 
effected  in  the  future  administration  of 
trusts,  and  the  important  branch  of  Law 
relating  thereto. 

Mr.  Finlason,  in  the  work  before  us, 
thus  describes  (with  some  pomp  and  mag- 
nificence) the  early  history  of  charitable 
trusts: — 

"  Ten  centuries  have  passed  since  the  ancient 
institutions  which  form  the  basis  of  our  mo- 
dem charitable  trusts  were  founded.  Five 
hundred  years  have  elapsed  since  the  funda- 
mental principle  upon  which  such  trusts  should 
be  administered — a  sacred  adherence  to  the 
will  of  the  donor— was  laid  down,  in  the  age 
of  our  Edwards.  Three  hundred  years  ago  a 
most  admirable  and  valuable  measure—the 
Act  of  Elizabeth — passed,  for  the  due  enforc- 
ing of  that  principle,  and  the  '  redress  of  frauds 
and  breaches  of  trusts.'  A  century  has  rolled 
by  since  that  Act,  by  reason  of  altered  circum- 
stances and  change  of  national  character,  be- 
came obsolete.  It  is  half  a  century  since  some 
of  the  first  of  our  lawyers  and  the  greatest  of 
our  statesmen  began  to  labour  for  the  same 
crreat  object  which  had  tasked  the  talents  of 
Uoke,  of  Bacon,  and  of  Moore :  and  the  names 
of  Romilly  and  Brougham  were  associated  with 
the  earliest  attempts  of  our  modem  age,  to 
secure  a  due  aaministration  of  charitable 
trasts." 

The  Author  then  passes  on  to  very  re- 
cent times  in  the  following  rather  elevated 
style : — 

"  It  is  near  seven  years  since  the  great  mind 


of  one  of  the  most  illustrious  of  our  living  se- 
nators, uniting  the  abilities,  both  of  a  lawyer 
and  a  statesman,  bent  itself  to  the  noble  labour. 
I  Succeeding  years  have  seen  successive  mea- 
sures introduced,  with  a  sunilar  object,  engag- 
ing the  attention,  in  turns,  of  all  our  most  dis- 
tinguished living  lawyers;  and  the  fruit  of 
these  noble  precedents  and  protracted  labours 
is  the  Act  which  it  has  been  the  writer's  en- 
deavour to  illustrate.  A  measure  of  which  so 
ancient  and  so  eminent  have  been  the  antece- 
dents, seemed  a  fit  subject  for  the  exercise  of 
some  historical  research,  and  to  demand  a 
somewhat  large  scope  of  collateral  elucidation ; 
and  the  nature  of  the  Act  rendered  that  a  ne- 
cessary duty  which,  even  otherwise,  would  have 
j  been  a  natural  and  interesting  task.  For  it  is, 
I  in  a  great  degree,  founded  upon  preceding  le- 
gislation, ana  linked  with  existing  jurisdictions, 
the  elucidation  of  which  appeared  its  most 
obvious  illustration,  and,  coupled  with  an  ex- 
planation of  its  own  provisions,  best  calculated 
to  exhibit  its  subject-matter  and  its  scope." 

Mr.  Finlason  thus  sums  up  the  scope  of 

the  Statute  :— 

"  The  measure  establishes  a  domestic /ortun, 
to  attain  the  same  results  as  the  visitatorial 
system,  founded  on  the  principle  of  that  system 
of  supervision,  to  which  charitable  and  religi- 
ous trasts,  in  ancient  times,  were  universaJly 
and  exclusively  subject.  It  is  designed  as  a 
substitute  for  the  admirable  measure  of  Sir 
Francis  Moore,  and  embraces  in  its  ample 
scope  the  purview  of  the  Act  of  Sir  S.  Romilly. 
It  contains  (so  to  speak)  in  solution  the  sub- 
stance of  other  more  recent  and  most  import- 
ant measures,  such  as  the  Irish  Bequest  Act 
and  the  Dissenters'  Trust  Act :  it  places  in  the 
hands  of  the  Charitable  Board,  on  the  one 
hand,  many  of  the  high  functions  of  the  Attor- 
ney-General ;  and,  on  the  other,  all  the  powers 
of  the  modem  Charitable  Commissioners ;  and 
it  enables  them  to  invoke  at  pleasure  the  for- 
midable and  supreme  powers  of  the  Court  of 
Chancery,'  whether  under  ordinary  or  extra- 
ordinary jurisdiction." 

The  Volume  commences  with  an  Essay 
on  the  History  of  Charitable  Trusts  and 
the  Laws  relating  thereto,  occupying  100 
pages.  The  Act  is  then  set  forth  in  ex- 
tenso,  accompanied  with  full  notes  and 
many  valuable  annotations.  An  Appendix 
follows,  containing  Precedents  of  Schemes 
of  Charities  settled  in  Chancery. 


THE  LAW-CONFOUNDING  SOCIETY. 

To  the  Editor  of  the  Legal  Observer. 
Mb.  Editor, — Having  turned  the  edge  of 
my  sharpest  razors  in  endeavouring  to  cut 
blocks  pervious  only  to  a  mallet  or  a  toma- 
hawk, I  am  reduced  to  the  necessity  of  re- 
sorting to  those  conclusive,  if  not  convincing. 


7%e  Law'Ca^finmdmg  Society. 
waapons,  in  carrying  on  my  renewed  contro- 
versy  with    the    Law-Conf*anding    Society. 
And  this,  perhaps,  may  be  the  last  time  that 
I  may  hare  to  address  myself  to  them  by  that 
name,  it  being  understood  that  they  are  about 
solidting  a  Royal-Charter  of  Incorporation,  in 
which  to  be  designated  by  the  less  dignified, 
bnt  more  appropriate  and  characteristic  style 
or  fan  of  "The  Right  Worshipful  Company 
of  Tinkers."    By  which  charter  their  existing 
President  will  be  constituted  their  Grand  or 
first  Master,  as  indeed  he  will  be  virtually  their 
last^aa  it  is  to  be  earnestly  hoped  that  he  will  not 
in  any  such  capacity  have  a  successor.    Should 
any  unhappy  casualty  bcfal  him,  all  breath 
would  instantly  depart  from  the  nostrils  of  the 
corponxioa ;  for,  in  this  instance,  contrary  to 
the  more  frequent  acceptation,  the  individual 
is  himself  legion,— while  the  poor  creatures 
constituting  his  component  parts,  or  the  pseudo- 
legion  would,  on  his  demise,  subside  into  their 
native  nothingness,  and  ne'er  resume    their 
diity  work  again. 

My  present  battle  field  is  the  large  and  in< 
creasing  area  of  Bankruptcy  and  Insolvency,— 
the  Imwb  of  which,  and  the  tinkering  whereof, 
have  occupied  the  mighty  master^s  mind  during 
the  last  quarter  of  a  century.  For  upwards  of 
two  hundred  years,  the  commercial  public  of 
tins  great  conamercial  country  were  content 
with  the  Act  of  Queen  Elizabeth  slightly  ex- 
tended. In  1825,  the  first  great  change  took 
place  by  an  Act  which  was  so  hurried  as  to  be 
avowedly  imperfect  when  the  Royal  Assent  was 
gw«n  to  it  on  the  last  day  of  the  Session.  Of 
course,  "amending"  Acts  came  thick  and 
threefold  in  every  succeeding  Session,  and  it 
■0  happened  that  one  of  such  Acts,  like  ito  first 
parent,  received  the  Royal  Assent  on  the  latt 
day  of  one  Session,  and  on  the  Jirst  day  of  the 
next  a  Bill  was  brought  in  for  its  repeal.  It 
wwdd  be  useless,  if  not  ludicrous,  to  give  the 
particnlars  of  these  successive  changes.  Suf- 
fice it  to  observe,  that  during  the  25  years  in 
question,  44  AcU  in  Bankruptcy  and  Insol- 
vency have  been  passed,  each  in  its  turn  being 
I»ononnccd  by  the  mover  as  the  perfection  of 
legislation. 

And  yet,  marvellous  to  relate,  it  appears  that 
we  arc  all  at  sea  again,  with  no  one  professed 
object  attained,  and  still  everything  to  learn, 
for  behold  her  Majesty  has  been  advised  to 
wue  a  Royal  Commission,  authorising  certain 
l«rned  gentlemen  (of  course  barristers  of  seven 
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terms  Bankruptcy  and  Insolvency,  to  deter- 
mine their  application,  and  to  devise  means  for 
carrying  out  the  only  useful  practical  results 
required  by  the  trading  public,  namely,  as  cheap 
and  expeditious  a  division  among  the  creditors 
as  was  efi*ected  by  the  Act  of  Elizabeth. 

And  thus  the  rasa  tabula  will  be  restored, 
and  a  wet  sponge  happily  applied  to  the  entire 
mass  of  insolvent  legislation,  and  by  posubility 
some  simple  but  effectual  remedy  be  applied,, 
while  at  all  events  there  is  some  satisfaction  in 
knowing,  that  any  change  whatsoever  must  be 
an  improvement  on  the  existing  complicated,, 
conflicting,  and  expensive  machinery,  and  its- 
staff*  of  placemen  and  pensioners. 

As  in  duty  bound,  we  must  wait  for  the  Re- 
port of  the  Commissioners,  in  the  hope  that  it 
may  prove  something  very  dififerent  from  those 
special  reports  with  which  the  Legal  Profession 
have  been  hitherto  favoured,  their  value  being 
exactly  coincident  with  their  weight. 

On  the  appearance  of  the  anticipated  Blue 
Book,  I  may  have  to  address  you  once 
more.  In  the  mean  time  I  conclude  with  re- 
lating a  singular  incident  which  befell  the  pro- 
spective Master  of  the  Worshipful  Company 
adverted  to,  and  which,  I  believe,  is  altogether 
unprecedented  in  the  annals  of  English  Juris- 
prudence, that  of  his  having  with  wonted  in- 
genuity  prevailed  on  Parhament  to  pass  an  Act 
for  simplifying  conveyances,  and  yet,  with  all 
his  ingenuity,  being  unable  to  previul  on  any- 
human  being  in  or  out  of  the  Profession  to 
adopt  the  proposed  expedient.  The  measure 
being  universidly  ignored,  fell  still-bom  from 
the  table  to  the  floor  of  Parliament,  and  if  the 
wholesome  Scotch  doctrine  of  desuetude,  were 
in  force  in  England,  the  operation  of  the  Act 
would  be  now  altogether  precluded;  but  al- 
though we  have  no  such  ctqnii  mortvum  pro* 
cess,  there  is  no  apprehension  of  the  revival  of 
the  Act;  its  absurdity,  and  impracticability, 
constituting  our  sufficient  protection  from  any 
such  mischievous  interference  with  our  titles  to 
what  we  might  have  considered  our  land  until 
the  passing  of  the  Succession  Bill.  I  am,  Sir> 
Your  obedient  servant, 
AtheiMBum,  Nov.  1853.  M.  M.  M. 

P.  S, — I  grieve  to  my  heart's  core  to  have 
had  occasion  so  slightingly  to  advert  to 
a  distinguiBhed  individual,  who,  having 
earned  a  transcendant  name,  and  possessed  of 
towering  talent,  now  rendered  venerable, 
though  unimpaired,  by  age,  should  by  evil 


years'  standmg !)  to  define  the  meanings  of  the  |  compamonship  have  incurred  in  equal  measni^ 
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th«  pity  and  regret  of  the  wise  and  good  of  his 
own  I^fessiony  with,  much  abatement  of  oon- 
fidenee  on  the  part  of  the  judictous  Pahlic 
Those  engaged  in  this  mase  of  confasing  la- 
hour  are,  for  the  most  part,  a  class  of  needy 
professional  adventurers,  who,  incapable  of 
rising  by  briUiant  talent  or  plodding  industry 
to  any  honourable  standing  in  the  Law,  have 
recourse  to  a  system  of.  vulgar  agitation  by 
pandering  to  the  ignorance  of  the  Public,  and 
at  the  same  time  are  themselves  occupied  in 
soliciting  offices  and  commissioBerships  under 
Government,  in  very  despair  of  ever  earning  an 
independent  position  in  their  own  Profession. 

M.  M.  M. 

LECTURES  AT  THE  INNS  OF  COUBT. 

Constitutional  Law  and  Legal  History. 

Tub  Public.  Lectures  to  be  delivered  by  the 

Reader  on  Constitutional  Law  and  Legal 

History,  during  Michaelmas  Term,  1853,  will 

embrace  the  fc&owing  subjects  :•— > 

The  Influence  of  the  Canon  and  Civil  Law 

on  our  Institutions  and  Courts  of  Justice — The 

Genius  of  the  Feudal  Law,  and  its  Character  in 

this  Country  and  in  France — The  Changes  in 

the  Tenure  of  the  Landed  Property  in  England 

before  the  Accession  of  the  House  of  Tudor— 

The  Progress  of  Jurisprudence  in  Europe — ^The 

Changes  in  the  Constitution  during  the  Tudor 

Dynasty — ^The  Conduct  of  Parliament  and  the 

Character  of  the  Proceedings  of  the  Courts  of 

Justice,  from  the  Accession  of  James  the  First 

to  the  breaking  out  of  the  Civil  War. 

In  his  Private  Iicctures  the  Reader  will  fol- 
low the  same  course,  dwelling  chiefly  on  our 
Domestic  History  and  the  Progress  of  Consti- 
tutional Principle  and  Legal  Knowledge,  as 
indicated  by  the  Statute  Book  and  the  proceed- 
ings of  our  Courts  of  Justice. 

The  Reader  on  Constitutional  Law  and  Le- 
gal History  will  deliver  his  Public  Lectures  at 
Lincoln's  Icn  Hall,  on  Wednesday  in  each 
week  during  the  Educational  Term  commencing 
at  Two  P.M.  The  Reader  will  receive  his  Pri- 
vate Classes  on  Tuesday,  Thursday,  and  Satur- 
day morning  in  each  week,  from  half-^past  Nine 
to  half-past  Eleven  o'clock,  in  the  Bencher's 
Reading  Room,  at  Lincoln's  Inn  Hall. 

Equity, 
The  Reader  on  Eouity  proposes  to  give  during 
the  ensuing  Educational  Term,  Six  Public 
Lectures  on  the  History  of  the  Court  of 
Chancery;  its  Procedure,  and  Relation  to 
the  Courts  of  Common  Law. 
1.  Judicial  System  of  the  Anglo-Saxons- 
Important  Alterations  effected  on  the  Norman 
Conquest— The  Aula  Regia— The  System  of 
Writs — The  Cancellarius — Establishment  of 
the  Superior  Common  Law  Courts — ^Tho  Chan- 
cellor of  the  Exchequer — Infloence  of  the  Civil 
Iaw— The  Court  ot  EaEliamenft— Authority  of 


the  Chancdlor  as  sole  Judge  in  Equity  i 

bhshed. 

2.  Principles  on  which  the  Equitable  Juris- 
diction was  established — ^Their  early  recogni« 
tion — Reference  to  Conscience  and  the  rules  of  * 
the  Casuists— The  Clerical  Ghancellors^His* 
tory  of  the  Court  since  the  Reformatk>n — Sub-  • 
jects  of  Equitable  Jurisdiction. 

3.  The  Great  Seal  of  England— Its  Custody 
—The  Privy  Seal,  Signet,  and  Sign-manual— 
The  Court  of  Requests— The  Star  Chamber- 
Privy  Council — Common  Law  aide  of  the  Court 
of  Chancery— Jurisdiction  of  the  Chaneellor 
over  Lunatics  and  Infants — Appeal  from  the 
Chancellor  to  the  House  of  Lords. 

4.  Procedure  in  Chancery— Suit  commeeeed 
by  Writ  of  Scire  facias— By  Writ  of  Sttbpmna 
—English  Bill— Process  to  compel  Appearance 
—  Recent  Alterations  in  the  Process — Defence 
by  Demurrer — By  Plea. 

5.  RelationofPleadingsin  Equity  to  Pleadingv 
at  Common  Law — Interrogatories — Practice  of 
compelling  a  Defendant  to  answer  on  Oath — 
How  far  sanctioned  by  the  Civil  Law — Settin|i^ 
down  a  Cause  on  Bill  and  Answer — Mode  of 
taking  Evidence  in  <3hancery— The  Hearinyr — 
Adjournment  to  Chambers — Office  of  Master 
in  Chancery — Its  Abolition. 

6.  Nature  of  the  relief  aflorded  in  Chancery 
— Judgments  at  Common  Law — How  far  the 
Court  of  Chancery  acts  in  rem— Specific  per- 
formanceof  anagreement — Injunctwn— Poivers 
of  the  Court  un^  Statutes* 


In  addition  to  the  Public  Lectures,  it  is  pro- 
posed that  two  Classes  shall  be  formed,  as 
during  the  preceding  Terms,  for  the  study  of 
the  Principles  and  Practice  adopted  by  Courts- 
of  Equity :  each  Class  to  meet  for  one  hour 
three  times  a  week — Tlie  Junior  Class  will  read 
Smith's  Manual  of  Equity  Jurisprudence,  and 
Mitford's  Pleadings  in  Chancery — The  Senior 
Class  will  read  Story's  Commentaries  on  Equity 
Jurisprudence,  the  2nd  vol.  of  White  and  Tu* 
dor's  Leadinjf  Cases,  commencing  with  Hotoe 
V.  Earl  of  Dartmouth;  Mitford's  Pleadings 
in  Chancery,  and  Wigram's  Points  in  the  Law 
of  Discovery.  Each  Student  will  be  expected, 
in  the  intervals  between  the  meeting  of  the 
Class,  to  peruse  portions  of  these  and  other 
works  pointed  out  by  the  Reader,  and  to  be 
prepared,  at  the  ensuing  meeting  of  the  class, 
to  answer  and  discuss  questions  arising  out  of 
the  subjects  of  their  reading. 

'llie  Reader  on  Equity  will  deliver  his  Public 
Lectures  at  Lincoln's  Inn  Hall,  on  Thursday 
in  each  week  during  the  Educational  Tenn, 
commencing  at  Two  o'clock  p.m. — The  Reader 
will  receive  his  Private  Classes  on  Mondflkr, 
Wednesday,  and  Friday  evenings,  in  each  weds, 
from  seven  to  nine  o'clock,  in  the  Bencher's 
Reading  Room,  at  Lincoln's  Inn  Hall. 

Law  of  Real  Property ^  (SjC. 
Tlie  Reader  on  the  Law  of  Real  Property^  Sec, 
proposes  to  deliver,  in  the  ensuing  Educa- 
tional Terra,  a  Course  of  Six  Pobhc  Leetuies  - 
on  the  Powier  ofiTeatamentarf;. 
and  the  Construction  of  Wills. 


LBdmmviikeliumcfCcimi. 


L  Introdnetion,  G«nenl  Vievr  of  iht  Extent 
of  tke  Testamentary  Power  with  Rttference  to 
Real  and  Personal  Property,  previous  to  the 
pisaiDg  of  the  1  Vict.  c.  26. 

n.  1  Vict.  c.  26.  The  Property  which  may 
beDi»poeedofby  Will;8eet.3.  The  Capacity 
oi  Testators ;  sect  7,  8, 11, 12.  The  Execution 
and  Attestation  of  Wills ;  sect  9>  10,  IS-^ir. 

in.  On  the  KeTOcation  and  Revival  of  Wills : 
eeet  18-^23. 

IV.  On  the  Construction  of  Wills. 

1.  Hie  Operation  of  Residuary  and  Gene* 
ral  Devises;  sect  24— 28. 

2.  The  Construction  of  Particular  Words ; 
sect.  29. 

3.  The  Estate  taken  by  Trustees  under  a 
l>0viae  ;  sect  30—31. 

4.  Lapse;  sect.  32 — ^33. 

The  Lectures  to  be  delivered  to  the  Private 
Cliseee,  will  eompriee  the  following  subjeets  :^ 
With  the  Semior  Qaes,  the  text  of  Sudgem  on 
Powers  will  form  the  basis  of  the  Lectures ; 
and  the  latest  decisions,  illustrating  the  princi- 
ples there  kid  down,  will  be  examined  and 
commented  on.  With  the  Jwnor  Class,  the 
effect  of  recent  Legislation  upon  the  Practice 
of  Conveyancinff,  with  reference  to  the  framing 
of  Porchaae  and  Mortgage  Deeds,  will  be  dis- 
CQseed. 

The  Public  Lectures  will  be  delivered  in 
Gny's  Inn  Hall,  on  Friday  in  each  week,  at 
Two  P.M.  The  Private  Chases  will  be 
held  in  the  North  Library  of  Gray's  Inn, 
every  Monday,  Wednesday,  and  Friday  morn- 
iag,  from  a  quarter  to  Twelve  to  a  quarter  to 
IVo  o'clock. 

Jmritprmdenee  and  the  CivULaw, 
The  Reader  on  Jurisprudence  and  the  Civil 

law  will  deliver  in  the  course  of  the  ensuing 

Educational  Term  Six  Public  Lectures  on 

the  following  subjects : — 

On  General  or  Scientific  Jurisprudence  — 
On  some  of  the  primary  technical  terms  of 
Legal  Science — On  the  relation  of  Law  to 
Moral  Philosophy — On  the  Jus  Gentium  of  the 
Roman  Jurists,  and  on  some  Modem  Theories 
of  Natural  Law — On  the  Sources  of  the  Roman 
CML  Law  and  the  Composition  of  the  Corpus 
Juris — On  the  Relation  of  the  Roman  Civil 
Law  to  General  Jurisprudence— On  the  Order 
and  Connection  of  the  Departments  of  Law,  and 
on  the  Systems  of  Classification  adopted  by  cer- 
tain Modern  Jurists. 

With  his  Private  Class,  the  Reader  will  pro- 
ceed legalarly  through  the  principal  heads  of 
Roman  Law,  following  the  order  of  topics  ob- 
served in  the  Institutional  Treatise  of  Gains. 
The  modem  commentaries  principally  employed 
wiH  be  the  InstituHones  and  Commentttrii  Juris 
Bommd  Prwati  of  Warakdnig,  the  Patdekteit 
of  Pnchta,  and  the  InstUtUes  NoweeUement 
EgpUfm&s  of  Ducaurroy. 

Tlie  following  works  will  also  be  incidentally 
referred  to,  and  portions  of  them  recommended 
for  perasal: — Dumont's  Bentham,  Austin's 
**'ftoii— •  o£  Jurisprutoice  dtlenntaed,"  the 


29 

EsjmtdesLois,  the  Dnii  Gwtf  of  Teumer,the 
Doctrina  Juris  PhUosophica  of  Wamkonig,  the 
Histoire  du  Droit  of  Herminier,  the  Infiere 
Geschichie  des  Romischen  Rechts  and  the  Aeus* 
sere  Oeschiekte  des  A.  R.  of  Tigerstrom,  the 
Explieaiion  Droit  Intematkmal  Priv4  of  Faelix, 
and  Story's  ''  Conflict  of  Laws." 

The  Public  Lectures  will  be  delivered  in  the 
Hall  of  the  Middle  Temple,  on  Tuesday  in  each 
week,  at  Two  p.m. 

The  Private  Classes  will  assemble  at  the 
Class-room,  in  Garden  Court,  on  every  Mon- 
day, Wednesday,  and  Friday,  during  the  Edu- 
cational Term,  at  half-past  Isine  a.m. 

Oommoft  Law. 
The  Reader  on  Common  Law  proposes  to  de- 
liver during  the  Educational  Term,  commenc- 
ing the  1st  Nov.  1853,  Six  Public  Lectures 
of  a  general  character,  intended  as  intro- 
ductory to  those  of  the  succeeding  Terms. 
The  Subjects  to  be  treated  of  in  this  Six 
Lectures  wUl  be  as  under : — 

I.  On  the  advantages  derivable  from  a  study 
of  the  Law,  and  the  mode  in  which  that  study 
should  be  pursued. 

II.  Law,  how  distinguished  from  Equity. 
The  leading  branches  of  our  Common  Law  de- 
fined and  characterised. 

III.  The  Origin,  History  and  Jurisdiction 
of  each  of  the  Three  Superior  Courts  of  Com« 
mon  Law. 

IV.  Of  Legal  Rights  and  Remedies  gene- 
rally. 

V.  Mode  of  Prooeduie  in  the  Superior 
Courts. 

VI.  Jurisdiction  of,  and  mode  of  Procedure 
in  the  County  Courts. 


With  the  Private  Class  the  Reader  on  Com- 
mon Law  will  consider  in  detail  the  subjects 
comprised  in  the  three  latter  Lectures  of  the 
above  Course.  He  will  inquire  into  the  nature 
of  Lqgal  Rights  and  Remedies,  and  into  the  re- 
spective Jurisdictions  of  the  Superior  and 
County  Courts.  The  books  to  be  used  with  the 
Private  Class  will  be  the  following — Black- 
stone's  (or  Stephen's)  Comm.  vol.  1,  Intro- 
duction, sects.  2  and  3.  Vol.  3,  book  5,  chap* 
7,  and  those  portions  of  chap.  8  which  concern 
purely  Personal  Rights  and  Actions.  Smith's 
Leadmg  Cases,  and  any  recent  Treatise  on  the 
Law  and  Practice  of  the  County  Courts. 

The  Lectures  on  Common  Law  during  the 
ensuing  Term  will  be  deUvered  and  the  Private 
Classes  will  meet  in  the  Hall  of  the  Inner 
Temple  as  under:— 

The  Public  Lecture  on  Monday  in  each  week, 
at  Two  P.M. ;  the  first  Lecture  to  ba  delivered 
on  Monday  the  14th  Nov« 

The  Private  Class  on  Tuesday,  Thursday, 
and  Saturday  in  each  week,  from  a  quarter  to 
Twelve  to  a  quarter  to  Two  o'cloclc. 
By  Order  of  the  Council, 
(Signed)  Rzcuaju)  Bbthbll, 

ChairmaM. 

Council  Chamber,  lAncoliCs  Itin, 
Odober  2M,  1863. 
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POINTS  IN  EQUITY  PRACTICE. 

MARRIED  WOMAN. — NBXT  FRIEND  BECOM- 
ING RESIDENT  ABROAD. — SECURITY  FOR 
COSTS. 

Where  the  next  friend  of  the  plaintiff  (a 
married  woman)  had  f(one  to  America,  and  be- 
come a  settled  resident  there,  an  order  was 
made  on  motion  for  the  next  friend  to  give 
8ecurit7  for  costs  in  the  same  manner  as  a 
plaintiff  in  sach  a  case,  or  for  the  appointment 
of  a  new  next  friend — the  proceedings  in  the 
meantime  to  be  stayed.  Alcoek  v.  Alcock,  5 
DeGex&S.  671. 


TRUSTEE  RELIEF  ACT.— PETITION  FOR  PAY- 
MENT  OF  FUNDS  OUT  OF  COURT. — STATE- 
MENTS IN. 

The  Vtee^ChanceUor  Parker,  in  making  an 
order  for  the  payment  of  tnist  funds  out  of 
Court,  said, — **  It  should  be  understood  that 
in  a  petition  presented  under  the  Trustee  Relief 
Act,  all  the  statements  of  the  affidavit  made  on 
payment  of  the  fund  into  Court  should  be  fully 
set  out  in  the  petition.  The  statement  in  the 
affidavit  was  the  only  declaration  of  trust  under 
which  the  Court  acted,  and  it  was  very  incon- 
venient where  such  a  statement  was  not  upon 
the  petition.  In  re  Levett'e  TYust,  5  De  Gex 
&  S.  619. 


state  in  his  affidavit  all  the  circumstanest  m 
which  he  means  to  rely.  He  will  not  be  al-- 
lowed  to  add  to  or  amend  his  case  when  cause 
is  shown.  It  will  be  sufficient,  however,  for  him 
to  rely  only  on  the  fact,  that  the  whole  cause  of 
action  arose  in  the  county  to  which  he  denres 
to  change  the  venue ;  but  if  he  does  so,  he  may 
be  answered  by  any  affidavits  negativing  thia 
fact,  or  showing  that  the  cause  may  be  more 
conveniently  tried  in  the  county  where  the 
venue  is  laid.  If  made  after  issue  joined,  the 
affidavits,  in  support  of  the  application,  must 
show  that  the  issues  joined  may  be  more  con- 
veniently tried  in  the  county  to  which  the  party^ 
applying  proposes  to  change  the  venue.  Of 
course,  these  affidavits  are  open  to  an  answer 
by  the  other  party.  In  all  these  cases,  the 
Court  or  Judge  will  decide,  after  hearing  both 
sides,  whether  the  venue  is  to  remain  or  be 
changed  as  prayed,  or  be  laid  in  some  third 
county,  according  to  its  discretion."  De 
Bothsekad  v.  SkiUton,  8  Exch.  R.  503. 


POINTS 


IN   COMMON 
PRACTICE. 


LAW 


CHANGE  OF  VENUE. 

An  order  had  been  made  on  a  summons 
before  Piatt,  B.,  at  Chambers  to  change  the 
venue  in  an  action  for  demurrage  from  London 
to  Devonshire,  before  issue  joiued,  on  the  com- 
mon affidavit  that  the  cause  of  action  arose  in 
the  county  of  Devon,  and  not  in  London,  nor 
elsewhere  out  of  the  county  of  Devon.  There 
was  no  affidavit  in  answer. 

On  the  discharge  of  a  rule  to  rescind  this 
order,  upon  the  ground  that  Uie  venue  could 
not  be  changed  on  the  common  affidavit  since 
the  Reg.  Gen.,  Hil.  T.,  1853,  rule  18,  Pollock, 
C.  B.,  said,—*'  The  general  rule  on  this  subject 
may  be  thus  stated,  and  we  may  say  that  we 
believe  it  may  be  taken  as  the  general  opinion 
of  all  the  Judges.  The  application  for  this 
purpose  may  be  made  either  before  or  after 
issue  joined,  as  may  be  most  convenient  to  the 
I)arties  in  the  proper  conduct  of  the  cause.  If 
the  application  be  made  before  issue  joined,  it 
is  requisite  that  the  party  applying  should 


ARTICLED  CLERKS'  QUERIES  AND 
ANSWERS. 

INTERVALS   OF   SERVICE. 

An  articled  clerk,  who  is  compelled  by  iS 
health  to  reside  in  France,  is  desirous  of  can- 
celling his  articles  and  obtaining  the  return  of 
a  portion  of  the  premium.  On  his  return  to 
England,  can  he  article  himself  for  the  remm- 
der  of  the  term  unexpired  only,  and  will  not 
the  present  stamp  be  allowed  him  ?  K. 

[If  the  attorney  admits  the  fact  of  illness  and 
consents  to  the  absence,  there  is  no  occasion  to 
cancel  the  articles.  The  clerk,  when  able  to- 
return,  may  complete  the  service. — ^Ed.] 

I  was  articled  to  a  gentleman  in  London^ 
with  whom  I  remained  a  jrear  and  a  half,  when 
I  was  ordered  into  the  country  on  account  of 
ill  health,  and  remained  away  witli  his  consent 
for  10  months.  On  my  recovery  I  was  •■• 
signed  to  another  solicitor,  and  have  remained 
with  him  about  two  years  until  his  death. 
Must  I  enter  into  fresh  articles  for  the  rest  of 
them  ?  and  can  there  be  an  assignment  to  the 
gentleman  who  succeeds  to  the  practice  of  my 
former  master  ?  Will  the  time  served  since  hi» 
death  in  assisting  in  arranging  the  affairs  be- 
reckoned  i  J. 

[There  should  be  a  further  contract  to  serve 
the  residue  of  the  term  by  assignment  from 
the  executors  of  the  deceased  attorney ;  but  the 
interval  between  the  death  and  the  execution  of 
the  assignment  cannot  be  reckoned.  The  Sta- 
tute requires  a  service  of  five  years  under  am- 
tract:  service  not  under  contract  cannot  ha^ 
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deemed  good  aenriee.    We  take  it,  that  neither  I  had  been  two  months  in  the  office, 
the  Examiners  nor  the  Judges  can  dispense  |  ^^^  examination  in  Hilary  Term  ? 
with  the  positive  requirement  of  the  Statute.— 
Ed.] 


I  was  articled  four  years  ago,  and  then  as- 
signed to  another  attomev.  Circumstances 
have  arisen  which  render  tne  second  attorney 
incompetent  longer  to  have  an  articled  clerk. 
I  propNMe,  therefore,  to  be  assigned  to  a  solici- 
tor in  the  conntrv,  and  to  act  as  his  clerk  for 
a  short  time,  ana  then  to  pass  part  of  the  last 
year  of  my  articles  with  his  London  agent.  Is 
this  practicable  under  the  6  &  7  Vict.  c.  73, 
8.6?  C. 

[If  the  full  term  of  &ve  years  be  thus  served 
(not  exceeding  one  year  to  the  London  agent), 
there  can  be  no  objection  to  the  proposed  mode 
of  service.  The  intervals,  if  any,  between  the 
service  to  one  attorney  and  the  other  must,  of 
course,  be  made  up.^ED.] 

SBRVICB   OUT  OP   JURI8DICTI0K. 

Can  a  person  be  legally  articled,  or  serve 
part  of  his  term,  to  an  attorney  of  one  of  the 
Superior  Courts  at  Westminster,  residing  in 
Irdand,  Scotland,  or  one  of  the  Channel  Is- 
lands I  G. 

[We  think  not.  The  attorney  miut,  during 
the  term  of  clerkship,  be  a  practitioner  in  Eng- 
land or  Wales.  Occasional  absence  in  other 
parts  of  the  empire  will  not,  we  presume,  be 
objectionable*— Ed.] 
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[The  service  in  the  office  of  the  attorney  be- 
fore the  actual  execution  of  the  articles  cannot 
be  reckoned.  Where  the  articles  expire  in  the 
Term,  though  after  the  day  of  examination,  the 
candidate  may  be  examined  de  bene  esse,  and 
on  proving  the  completion  of  his  service  in  the 
Term,  the  examiners'  certificate,  if  he  pass,  will 
be  issued,  dated  of  course  subsequenUy  to  the 
expiration  of  his  articles.  The  examiners'  cer- 
tificate bears  date  in  the  Term;  but  if  the 
articles  have  not  expired,  they  cannot  certify 
that  he  is  fit  and  capable  (according  to  the 
Statute)  to  act  as  an  attorney. — Ed.] 


8SBVICB  AT  TWO  PLACB8  OF  BUSINBSS. 

I  am  articled  to  an  attorney,  who  has  two 
places  of  business :  one  at  A.  (where  the  larger 
portion  is  tranaacted),  and  another  at  a  town 
about  four  miles  distant.  Mv  services  are 
required  at  both  places— some  oavs  at  the  one 
and  some  days  at  the  other.  Will  such  a  ser- 
vice be  sufficient  ?  J. 

[If  the  attorney  instructs  and  personally 
snpointends  the  business  at  both  places*  we 
think  the  service  will  be  sufficient ;  but,  if  the 
attorney  should  be  generally  at  one  town  when 
the  clerk  is  at  the  other,  the  service  would  be 
questionable.  Thus,  suppose  the  principal 
office  was  in  London  and  the  other  at  Green- 
wich, and  that  the  clerk  came  only  to  London 
when  the  attorney  was  at  Greenwich,  so  that  in 
fact  there  was  no  personal  superintendence  or 
instruction,  the  service  would  not  be  aatisfae- 
tory.— Ed.] 

CONDITIONAL    EXAMINATION    BEFORB  BX- 
PIRATION   OP  TEEM. 

My  articles  mH  expire  on  the  3rd  of  Febru- 
ary next.    At  the  time  they  were  executed  I 


PRACTICE  IN  THE  COUNTY 
COURTS. 

HEARING  ATTORNBYB'  CLBRKS. 

To  the  Editor  of  the  Legal  Observer. 

Sir,— The  inconvenience  experienced  by  the 
Profession  generally,  is,  I  believe,  pretty  well 
felt  through  the  County  Court  Judges,  in  many 
instances,  refusing  to  hear  an  attorney's  derk. 
I  had  occasion  to  attend  the  Brompton  County 
Court,  and  on  my  rising  when  tne  case  was 
called  on  to  advocate  the  cause,  the  Judge 
asked  me  whether  I  was  an  attornev;  of 
course  I  stated  I  was  not ;  he  then  told  me 
that  I  could  not  conduct  the  case ;  but  having 
no  one  in  attendance  to  whom  I  could  give  in*^ 
structions,  I  was  about  to  examine  my  witness, 
and  was  told  to  stand  down.  I  contended  a^ 
long  as  I  could,  but  to  no  purpose ;  and  had 
the  defendant  been  present,  I  should  have 
been  nonsuited.  I  would  suggest  that  a  law 
ought  to  pass  to  make  it  compulsory  on  the 
part  of  the  Judges  to  allow  a  competent  clerk 
to  attend  and  to  be  paid  the  usual  tee. 

''Basinohall  Strbbt." 

[We  question  the  expediency  of  this  suff- 
gestion.  How  is  the  Judge  to  ascertain  the- 
bond  fide  employment  of  many  thousand  attor- 
neys' clerks  ?— 'Ed.] 


LAW  REFORM  COMMISSIONS. 

Wb  enumerated  last  week  no  less  than  sevem 
Commissions  for  inquiring  into  and  reporting 
on  proposed  amendments  or  alterations  in  the 
Law  in  almost  every  department,  viz.  :— 


Real  Property. 
Courts  of  Equity. 
Courtsof  Common  Law. 
Courts  of  Bankruptcy. 
Ecclesiastical  Courts. 


County  Courts. 
Divorce. 
Partnership. 
Consolidation  of 
the  Statutes. 
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Besides  the  reference  to  a  Select  Conunittee  of 
the  House  of  Commons  on  the  Law  of  Part- 
nership^ it  seems  there  is  now  a  Royal  Com- 
mission appointed,  to  report  to  her  Majesty 
^'whether  it  will  be  expedient  that  any  and 
what  alteration  shall  be  made  in  the  Law  of 
Partnership,  so  far  as  relates  to  the  limited  or 
unlimited  liability  of  Partners" 

We  are  informed  that  the  names  of  the  Com- 
missioners are, — 

SirT.  B.  C.  Smith,  Master  of  the  Rolls.  Ire- 
land. 

Mr.  Jastice  Cresswell. 

Lord  Carriskill,  one  of  the  Judges  in  Scot- 
land. 

G.  W.  W.  BramweU,  Esq.,  Q.  C. 

James  Anderson,  Esq.,  Q.  C. 

Kirkman  D.  Hodgson,  Esq*,  of  the  firm  of 
Messrs.  Fmley,  Hodgson,  &  Co.  (St.  Helen's 
Place). 

Robert  Slater,  Esq.,  of  the  firm  of  Messrs. 
Morrison,  Allen,  &  Co.  (Fore  St.) 

Thomas  Bazley,  Esq.,  Manchester. 


TAKING  OUT  AND  RENEWAL  OF  CER- 
TIFICATES. 

€tttttn*€  Senc^. 

Fbr  the  26th  day  of  November^  1853. 

Alien,  Charles,  27,  Kensington  Gate»  Hyde 
Park;  and  Henrietta  Terrace. 

Allen,  George,  9,  Cavendish  Road,  St.  John's 
Wood;  and  Carlisle  Street. 

Barrel],  William,  14,  Robert  Street,  Upper 
Brook  Street,  Manchester. 

Baitley,  Nehemiah,  3,  Bumham  Square, 
Victoria  Park;  and  West  Street. 

Barton,  George  Henry,  2,  Bloomfield  Place, 
Pimlico. 

Beck,  John  Grant,  15,  Upper  George  Street, 
Bryanston  Square ;  Pulborough. 

Bewsher,  John,  17,  Argyle  Square,  New 
Road. 

Biller,  George,  12,  St.  Petersburgh  Place, 
Bayswater ;  and  Onslow  Terrace. 

Blandy,  William,  F.,  4,  Duke  Street,  West- 
minster,  Belgrave  Street ;  Reading. 

Boulton,  Robert,  24,  Argyle  Sq.,  New  Road. 

Briggs,  Frederick,  4,  Norfolk  Place,  Globe 
Boadv  Mile  End. 

Brown,  William,  63,  Charrington  Street, 
Oakley  Square ;  and  Warwick. 

Chandler,  Charles,  21,  Cambridge  Terrace, 
Edgware  Road ;  Cecil  Street,  Upper  Seymour 
Street,  Shrewsbury;  and  EUesmere. 

Charlton,  Edward,  Gateshead. 

Chester,  Matthew,  Liverpool* 
'   Clunn,  A;  J.,  1,  Little  Piaasa^  Corent  Gar- 
den; and  Christieton  Road,  near  Chester. 

Codd,  Henry,  17,  Lincoln's  Inn  Fields ;  and 
Maldon. 


CoUyer,  A.  A.,  3,  Ffc  Tttt  Court,  Tempk' 
and  Lincoln's  Inn  Fiel£i. 

Faithfull,    George   Lockton,   Tring;     and 
Northampton. 

Foley,  William   Walter,    10,  Porto    BcUo 
Road,  NOtting-hill. 

Gamham,    Richard   Enoch,     13,    (Ho'sler 
Gardens,  Kentish  Town. 

Garrard,  Geoi^e  Henry,  10,  Argyle  Square, 
King's  Cross ;  and  Salford. 

Gillow,  John,  litde  Ormond  Street,  Queen 
Square,  St  Nicholas;  and  Northwich. 

GoldicuU,   John,  A.,  6,  Bulstrode  Street, 
Cavendish  Square;  and  DunsUble. 

Goodger,  Henry,  Burton-on -Trent. 

Hanbary,  Thomas   James,    26,  Maismore 
Square,  Park  Road. 

Hawkyard,  George,  Southport;  andAshton- 
under-Lyne. 

Hindmarsh,  Henry  Edward,  15,  Tibberton 
Square ;  and  Gripplegate. 

Hockin,  Thomas  Burd,  Dartmouth. 

Holmes,  Samuel  Bettison,  Newcastle, 

Howarth,  John,  jun.,  of  Pendleton. 

Ings,  T.  Godden,  52,  St.  Andrew's  Road, 
Newington ;  and  Buckingham  Street. 

King,  G.  F.,  3,  Manner  Villas,  Upper  Hol- 
loway ;  Croydon  ;  Lothbury. 

Livett,  Andrew  Lewis,  Manchester. 

Lyddon,  Richard,  Camberwell;   and  Wei- 
lington. 

March,  Owen,  Rochdale. 

Mares,  Charles,  5,  BilUter  Street. 

Morris,  John,  12,  Royal  Place,  Greenwich. 

Mounscy,  Ewart  Simon,  14,  ^Vharton  Street, 
Pentonville. 

Munday,  Richard  Hodges,5,Fountain  Court, 
Strand. 

Parker,  Thomas,  12,  Angel  Terrace,  Isling- 
ton ;  and  Southampton  Row. 

Pott,  Joseph  Compton,  Bridge  Street,  South- 
wark. 

Pulsford,  William,    Nicholaa   Lane;    and 
Highbridge,  near  Bridgewater. 

Roberson,  Charles  James  Scholey,  6,  North 
Street,  Fitxroy  Squaie. 

Robinson,  Henry  Meggison,  16,  Finsbury 
Place  South. 

Shugar,  -George,  Brighton. 

Sidney,  William  Henry  Maiiow;  Cowpen, 
Nortbomberlaad . 

Spofiforth,  Markham,  3,  Bennet  Street,  St 
James's ;  and  Cannon  Row. 

Tatham,  Michael  Hodgson,  Highgate. 

Taylor,  Robert,  4,  Verc  Street,  Oxford  St; ; 
and  Dorbiton,  near  Kingston. 

Taylor,  John,  Crowland. 

Tooth,  R.,  6,  Duke  Street,  Westminster ; 
Buckingham  Street;  and Tillington. 

Watson,    Charles,    Castieton,    near   Guis* 
borough 

IlWells,  Thomas,  73,  Upper  Ground  Street, 
Blackfnar's  Road;  Hill  Street;  St.  Alban's 
Street ;  Greville  Street ;  and  Chapel  Street. 

Williams,  Matthew  Haywood,  69,  a,.  Dean 
Street,  Soho;  Bridgnorth. 

Wttlington,  John  Start:,  Sootheea 
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RC^CNT  DECJSIOIi^^S   IN  THE  SUPERIOR   COURTS. 


In  re  Burbunff  esparte  Baieman,  Nqt.  4, 1853. 

TAXA.TION  OF  COSTS  BY  DISTRICT  REGIS- 
TBAR  IN  BANKRUPCYk  —  RBVISWAU  BY 
COMMISSIONBB. — ^JDBI 8  DICTION. 

Hdd*  on    appeal  from  Mr,   Commusioner 

Balguf,  thai  the  Commisnoner  has  jurtx- 

diction  to,  and  skonH  review,  as  a  matter 

of  comree,  the  iagation  6y  the  Registrar  of 

costs  in  the  matter  of  a  bankruptcy. 

Qaaere,  wh^her  the  Eegistrar  of  a  district 

Cdnrt  has  jurisdiction  to  tax  costs  in  a 

bankruptcy  before  the  Order  of  October, 

1B52,  but  afier  the  paenag  of  the  12  4- 13 

Vict.  c.  106. 

This  was  an  appeal  from  tbe  decision  of 

Mr.  Commissioner  Balguy,  refusinc^  to  review 

the  taxation,  in  the  year  1851,  of  certain  bills 

of  costs  for  boainess  transacted  in  the  matter 

of  this  bankraptcv.    It  appeared  that  the  bill 

had  not  been  pua,  but  a  sum  of  100/.  had  been 

paid  on  account. 

W.  M.  James  and  W,  Morris  in  support, 
citing  Bxparte  Moore,  1  Deac.  578 ;  Exparte 
Reee,  De  Gex,  205;  Exparte  WooUton,  3 
Mont.,  Deac.  &  De  G.  702. 
BoU  and  Sehfyn,  coatrk. 
Tbe  Lords  Justices  said,  the  solicitors  were 
in  a  condign  to  establish  their  cbim,  ahhoogh 
the  taxation  had  taken  place  more  than  a  year 
ago  by  the  registrar  of  the  district  Court,  and 
alter  the  12  &  13  Vict,  c  106,  came  into  force, 
botbeforetheOrderofl9th October,  1852.*  It 
was  very  doubtful,  under  the  circumstances, 
whether  the  registrar  had  authority  to  tax,  but, 
at  ail  events^  as  he  had  profsssedto  do  it  in  the 
oniioary  exercise* of  his  jurisdiction,  his  taxa- 
tion should  have  been  reviewed  by  the  Com* 
nassioaer  as  a  matter  of  course.  The  order 
of  the  Commissioner-  would  therefore  be  dis- 
chargedy  and  the  matter  be  referred  back  to 
the  Court  below^  with  liberty  to  apply. 


Gossett  v.  Vivian.    Nov,  5,  1853. 

PJLYlfSNT  TO    TBKANT.  FOR    LIFB    OUT    OP 
MOVBY     PAID     FOB     LANDS     TAKBN     BY 

RAILWAY. COMPBVSATION   FOB  INCON* 

VBNIBNCB» — lands'  CLAUSBS'  ACT,  S.  73. 

Order  mmtk  on  peiOion  for  payment  under 
the  6  Viet.  &,  18,  s«  73,  to  a  tenant  for  life 
of^htnds  taken  bg  a  raUwag  company,  of  a 
sum  of  ZJOOOL  l^  wag  of  compensation  for 
the  aemoyanee  canted  by  the  line  passing 
near  his  residence,  where  the  original  pur^ 
chase-money  agreed  on  had,  by  reason  of 
the  same^.been  inertaeed  from  95OOO/.  to 
20,000;. 


'  TbK52ad  Order  of  whieh.peoytdesi  that 
*^iik  Umi.  country  distncts  all  biUs  of  costs, 
chsiges^fees^  aadr  dbbaBseiBSDts:  (except  such 
as  may  be  specially  referred « to  the  Master), 
ihalLbsv.taKsaJ>yxuiB.of  the  reg^tiacs." 


This  was  a  petition  on  behalf  of  the  tenant 
for  life  of  certain  settled  estates  in  Cornwall, 
for  payment  of  a  sum  of  3,000/.,  part  of 
20,000/.,  which  had  been  paid  by  the  Truro 
and  Bodmin  Railway  Company  for  land  re- 

auired  'for  their  line,  and  for  residential 
amage.  This  payment  was  sought  by  way 
of  compensation  for  the  annoyance  caused  to 
the  petitioner  from  the  railway  being  carried 
through  his  park  and  near  to  one  of  the  prin- 
cipal windows  of  the  mansion-house  which  he 
occupied.  It  appeared  that,  by  the  original 
contract,  the  purchase-money  was  fixed  at 
9,000/.,  with  a  further  sum  on  certain  contin- 
gencies, and  the  railway  was  to  be  made  so  as 
to  avoid  the  petitioner's  residence.  The  Master 
of  the  Rolls  having  refused  the  petition,  this 
appeal  was  presented. 

Roupell  and  Speed  in  support,  citing  8  Vict, 
c.  18,  s.  73,  which  provides,  that  "  it  shall  be 
in  the  discretion  of  the  Court  of  Chancery  in 
England  *'  "  to  allot  to  any  tenant  for  life,  or 
for  any  other  partial  or  qualified  estate,  for  lus 
own  use,  a  portion  of  the  sum  so  paid  into  the 
bank,"  "  as  compensation  for  any  injury,  in- 
convenience, or  annoyance  which  he  may  be 
considered  to  sustain,  independently  of  the 
actual  value  of  the  lands  to  be  taken,  and  of  * 
the  damage  occasioDed  to  the  lands  held  there- 
with, by  reason  of  the  taking  of  such  lands  and 
tbe  making  of  the  works, 

J.  W,  Be  L.  Giffard  for  the  trustees,  contrit, 
on  behalf  of  tbe  infant  children. 

The  Lords  Justices  said,  that,  having  regard 
to  the  great  increase  in  price  by  reason  of  the 
line  passing  through  the  park,  and  to  the  in- 
convenience consequently  occasioned  to  the 
petitioner  thereby,  it  was  not  unreasonable  the 
payment  asked  for  should  be  made. 


§SUutUt  0I  fbt  3Siam. 

In  re  PMlpots,    Nov.  4,  1853. 

TAXATION   OF   BILL   OF   COSTS.  —  ON    PETI- 
TION    OF     MOBTOAGOB.  —  PBES8UBB     BY 
mobtgaobb's  SOLICITOB. 
A  mortgagees  solicitor  had  refused  to  give 
up  the  mortgage  on  the  amount  thereby  se- 
cmred  being  tendered,  withoui  paymeni  qf 
his  costs:  Held,  that  the  mortgagor  woe - 
entitled  to  the  usual  order  for  a  toMoiion. 
This  was  a  petition  on  behalf  of  the  mort- 
gagor of  certain  property  for  an  order  for  the 
taxation  of  the  bill  of  coets,  in  reference  to  the 
transaction,  of  the  mortgagee's  solicitor,  wbD 
had  refused  to  give  up  tbe  mortgage-deed  oa 
its  amount  being  tendered,  without  payment  of 
his  costs. 
Kingdon,  contrk. 

The  Af<»/er  of  the  Rolls  said,  that  as  the 
refusal  of  the  solicitor  to  complete  aoiounted 
to  undue  pressure,  the  usual  order  must  be 
made  for  tne  taxation. 
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Walker  v.  Dmry.    Nov.  6, 1863. 


MARRIED   WOMAN. — BQUITT  TO  A  8BTTLK- 
MENT. 

A  married  woman  was  entitled  to  a  sum  of 

400/.  on  the  death  qfa  tenant  for  life,  and 

her  husband  had  conveyed  her  interest  to 

secure  a  debt.     On  its  falUng  in,  an  order 

was  made  for  300/.  to  be  settled  on  the  wife 

and  her  children^  and  for  payment  of  the 

residue  after  the  deduction  of  costs  to  the 

mortgagee. 

It  appeared  that  the  testator,  Mr.  Samuel 

Drury,  had  char^^ed  certain  lands  with  two 

sums  of  400/.  in  favour  of  his  two  daughters 

after  his  wife's  decease,  and  that  Ann,  one  of  the 

daughters,  had  married,  and  her  husband  had 

conveyed  awav  her  interest  by  way  of  security 

for  a  debt.    On  the  death  of  the  tenant  for  life, 

the  daughter  became  entitled  to  her  bequest, 

and  claimed  her  equity  to  a  settlement. 

Roupell,  R.  Palmer,  Metcalfe,  Martindale, 
Roxburgh,  and  Ainslie  for  the  several  parties. 

The  Master  of  the  Rolls  said,  that  a  sum 
of  300/.  must  be  settled  on  the  wife  and  chil- 
dren, and  the  remainder  be  paid,  after  payment 
of  the  costs,  to  the  mortgagee. 

^ite'€tsautliav  HtfOKcanq}. 
In  re  Bishop  of  Bath  and  Wells.  Nov.  4, 1853 

PURCHASE  OP  LAND  BELONGING  TO  SEE. — 
WHERE  BISHOP  RBVBR8I0NBR.  —  ACCU- 
MULATION  OF   DIVIDENDS. 

Certain  lands  belonging  to  a  See  were  pur^ 
chased  under  the  Lunatic  Asylums*  Regu- 
lation Act :  Held,  that  the  bishop,  who  was 
only  entitled  to  the  reversion,  was  not  en- 
titled to  the  dividends,  although  the  sum 
was  small,  but  they  were  directed  to  be  in- 
vested and  accumsdate* 
This  was  a  petition  for  the  payment  to  the 
petitioner  and  his  successors  of  the  dividends 
on  a  sum  of  about  100/.,  the  purchase-money 
of  certain  lands  belonging  to  the  See,  and  in 
which  the  petitioner  was  entitled  to  the  rever- 
sion, taken  under  the  16  &  17  Vict.  c.  97,  s.  36 
(the  Lunatic  Asylums*  Regulation  Act). 

Thring  in  support,  and  referring  to  Exparte 
Bishop  of  Winchester,  16  Jar.  649. 
Naider  for  the  visitors. 
The  Vice-Chancellor  said,  that  as  the  peti- 
tioner was  a  simple  reversioner,  the  dividends, 
although  the  sum  was  small,  must  accumulate 
and  be  invested. 

In  re  Buekinghamskire  Railwav  Company,  ex- 
parte New  College,  Owford.    Nov.  4,  1853. 

RAILWAY  COMPANY.— INVESTMENT  OF  PUR- 
CHASE-MONEY OF  LANDTAKEN.— BROKBR- 
AOB.— >C08TS. 

On  a  petition  for  the  investment  of  the  pur- 
chase-money  of  land  taken  by  a  railway 
company,  direction  for  payment  by  the  com- 
pany of  the  brokerage  in  addition  to  the 
ordinary  costs. 
This  was  a  petition  for  the  investment  of 
the  purchase-money  of  certain  lands  belonging 


to  the  petitioners,  which  had  been  taken  for  the 
purposes  of  the  above  railway  under  their  act. 

Jones  Bateman,  in  support,  asked  for  a  di- 
rection in  the  order  for  pavment  by  the  com- 
pany of  the  brokerage  in  aadition  to  the  ordi«^ 
narjr  costs,  citing  In  re  Kendal  and  Windermere 
Railway  Company's  Act,  1845,  and  Braiih^ 
waiters  Trust,  I  Eq.  Rep.  163. 

Speed  for  the  company. 

The  Viee'Cheuicellor  made  the  order  as- 
asked. 


Bennett  v.  Poire//.    Nov.  7,  1853. 

MOTION  FOR  DECREE.  —  COUNTY  COURT 
JUDGMENT.  —  DECLARATION  OF  CHARGE 
ON   ANNUITY. 

Quaere,  whether  this  Court  has  jurisdiction  to 
declare  that  the  amount  of  debt  and  costs 
under  a  judgment  in  a  County  Court,  to- 
gether with  interest  at  4  per  cent.,  shaU  be 
a  charge  on  an  annuity  payable  to  the  de- 
fendant, who  had  no  goods  or  chattels  •» 
this  country  on  which  the  execution  could 
operate  under  the  914*  10  Vtct.  c.  95,  s.  94, 
But  the  Court  refused,  on  motion  for  decree, 
under  the  15  4*  16  Vict.  c.  86,  s.  15,  to 
make  such  a  declaration* 
It  appeared  that  an  action  had  been  brought 
in  the  Sboreditch  Countv  Court  by  the  master 
of  a  vessel,  to  recover  the  amount  of  passage 
money  for  the  defendant  and  his  wife  from  Ade- 
laide to  this  cofmtry,  and  that  he  had  obtained 
judgment.    There  were,  however,  no  goods  or 
chattels  on  which  the  execution  could  operate, 
and  this  motion  was  thereupon  made  for  a  de- 
cree, under  the  15  &  16  Vict.  c.  86,  s.  15,  that 
the  amount  of  the  judgment  and  costs,  with 
interest  at  4  per  cent  might  be  declared,  a 
charge  on  an  annuity  of  25^  payable  to  the  de- 
fendant under  his  father's  will,  and  secured  on 
leasehold  property. 

By  the  9  &  10  Vict.  c.  95,  s.  94,  it  is  enacted^ 
that  "whenever  the  Judge  shall  have  made  an 
order  for  the  payment  of  money,  the  amount 
shall  be  recoveraUe,  in  case  of  default  or  &ul- 
ure  of  payment  thereof  forthwith,  or  at  the 
time  or  times  in  the  manner  therebv  directed,  by 
execution  against  the  goods  and  chattels  of  the 
party  against  whom  such  order  shall  be  made."' 
Bovill  and  W.  D.  Bruce  in  support,  citing 
Smitkier  v.  Lewis,  I  Vem.  398 ;  W.  Morris, 
contri^  referred  to  Smitk  v.  Hurst,  22  Law  J., 
N.  S.,  Ch.  289 ;  Humphry  for  the  trustees. 

The  Viee-Ckanoellor  said,  that  as  the  question 
was  entirely  new,  and  brought  on  by  motion, 
no  order  would  be  made  thereon,  in  the  exer- 
cise of  the  discretion  conferred  b^  s.  16,  but 
the  costs  be  reserved  until  the  hearing. 

f^tcT'Clisiic^nor  ^tuxrt. 
Hatwill  and  wife  v.  RuneU.    Nov.  4, 1853. 

ADMINISTRATION  SUIT. — RIGHT  OF  B3CBCU- 
TOR  TO  SPECIAL  INQUIBIBS  IN  RESPECT 
OF  SERVICES  RENDBRED  TO  HIM  IN  INDI- 
VIDUAL  CAPACITY. 

It  appeared  in  a  suit  for  the  adndmistration 
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of  a  testator^ s-  estate  against  the  executor, 
that  the  plaintiff  had  lived  with  the  ecectf- 
ior  and  assisted  him  in  carrying  on  his 
business,  and  received  her  board  but  no 
remuneration  for  her  sertnces,    A  decree 
icas  made  for  the  usual  accounts,  but  a  di" 
reetion  was  refused  for  special  inquiries  as 
to  the  board  and  services* 
Thts  was  a  suit  for  the  administration  of  a 
testator's  estate  against  the  ezecator,  and  for 
the  usnal  accounts.   It  appeared  that  the  plain- 
tiff had  lived  with  her  hrother,  the  defendant, 
and  assisted  him  in  canying  on  his  business, 
for  which  she  had  received  no  remuneration, 
but  was  boarded.    The  defendant  claimed  to 
have  the  inquiries  extended  both  to  the  board 
and  services. 

De  Gesr,  for  the  plaintiffs,  urged  it  was  not 
competent  to  the  defendant  to  set-off  any  claim 
due  to  him  in  his  own  character,  as  he  was 
sued  as  executor,  citing  Freeman  v.  Lomas,  9 
Hare,  109. 
B.  W.  E.  Forster  for  the  defendant 
The  Vice-ChanceUor  said,  that  the  usual 
decree  for  an  account  could  only  be  directed, 
without  any  of  special  inquiries. 

In  re  Robinson's  Trust,  exparte  Jftffen,    Nov. 
7,  1863. 

PAYMENT  OP  FUND  OUT  OF  COURT  TO  AB- 
8IONBE.  —  RB  PRESENT  ATI  VB  OF  AS- 
SIGNOR. 

Order  on  petition  for  payment  of  funds  to  the 
assignee  of  the  party  entitled  thereto,  on 
the  death  of  the  tenant  for  life,  notwith- 
standing  the  assignors  representative  was 
not  btfore  the  Court, 

This  was  a  petition  on  behalf  of  the  assig- 
nee of  a  fund,  which  was  payable  on  the  death 
of  a  tenant  for  life,  for  payment  out  of  Court. 
The  assignor  died  in  1847,  and  the  tenant  for 
life  in  1853.  The  representative  of  the  assignor 
was  not  before  the  Court. 

Steere  and  Roche  for  the  respective  parties. 

The  Vice 'Chancellor  made  the  order  as 
prayed. 

In  re  Perk's  Estate  and  the  South  Staffordshire 
Railway  Company,    Nov.  7»  1853. 

RAILWAY  COMPANY. — PURCHASE  OF  LAND. 
PAYMBNT  OF  DIVIDENDS  TO  TENANT  FOR 
LIFE. — COSTS. 

A  railwaif  company  to6k  certain  freehold  and 
copyhold  land  under  the  8  Vict.  c.  18,  s, 
85,  and  it  appeared  that  the  tenant  for  life 
could  show  a  good  Htle  to  the  freehold  and 
to  one  undivided  moiety  of  the  copyhold — 
the  owner  (ff  the  legal  estate  to  the  other 
moiety  being  in  America:  Held,  on  petition, 
that  the  dividends  on  the  purchase-money  of 
such  part  as  a  good  title  was  shown  to 
were  payable  to  the  tenant  for  life, — the 
costs  qf  the  petition  to  be  paid  by  the  rail-, 
way  company. 


It  appeared  that  the  above  railway  company 
had  tsuken  possession  of  certain  land  near 
Walsall,  Staffordshure,  under  the  8  Vict.  c.  18, 
s.  86,  for  the  purposes  of  their  railway,  and 
that  the  petitioner  was  tenant  for  life.  Part  of 
the  property  was  freehold  and  part  copyhold, 
and  as  to  the  former  a  good  title  could  be 
made  out,  but  the  petitioner  only  possessed  an 
undivided  moiety  in  the  latter— the  holder  of 
the  legal  estate  in  the  other  moiety  being  resi- 
dent in  New  York,  United  States.  This  petition 
was  thereupon  presented  for  payment  of  the 
dividends  in  respect  of  the  purchase-money  of 
the  land  to  which  a  good  title  could  be  made 
out. 

Bacon  and  Cole  in  support ;  Follett  and 
Kinglake  for  the  company,  contrii. 

The  Vice-chancellor  said,  that  as  the  com- 
pany held  the  property  under  legislative  powers 
which  made  it  impossible  to  rescind  the  con- 
tract, which  would  be  done  if  between  an  or- 
dinary vendor  and  purchaser,  the  petitioner 
was  entitled  to  the  interest  of  so  much  of  the 
fund  as  represented  the  land  to  which  he  could 
make  a  good  title— the  coste  to  be  paid  by  the 
company. 


WiU'€baxutTittx  Wiatti. 
Patching  v.  Dubbins.    Nov.  3,  4, 1853. 

COVENANT  AGAINST  ERECTION  OF  BUILDING 
OPPOSITE  PLAINTIFF'S  HOUSE.  —  CON- 
STRUCTION.—INJUNCTION. — COSTS. 

The  drfendant  had  covenanted,  on  the  pur* 
chase  by  the  plaintiff  of  a  house,  that  no 
building  whatever,  except  monuments  and 
tombs,  should  be  erected  at  any  time  on  any 
part  of  certain  lands  belonging  to  him,  and 
used  as  a  burying  ground,  "  opposite''  the 
plaintiff's  house :  Held,  that  the  covenant 
must  be  construed  strictly,  and  an  injune^ 
tion  was  rrfused,  u)ith  costs,  to  restrain  the 
erection  of  a  building  on  the  land  which  was 
not  exactly  opposite  the  plaintiffs  house. 

This  was  a  bill  for  an  injunction  to  restrain 
the  defendant  from  erecting  a  building  on  cer- 
tain land  in  breach  <rf  his  covenant,  It  appear- 
ed that  the  ground  in  question  was  used  as  a 
burying  ground  to  the  Hanover  Chapel,  Brigh- 
ton, and  that,  on  the  plaintiff's  purchasing  his 
present  house  in  Windsor  Terrace,  the  de- 
fendant had  covenanted  that  no  building  what- 
ever, except  monuments  and  tombs,  should  at 
any  time  be  erected  on  any  part  of  the  land  be- 
longing to  him  lying  on  the  east  side  of  the 
said  terrace  and  "opposite"  to  the  plaintiff's 
house. 

Roll  and  Marett  for  the  plaintiff;  Bacon  and 
W.  Hislop  Clarke  for  the  defendant. 

Our.  ad.  vult. 

The  VicC'Chancellor  said,  that  the  question 
must  be  decided  on  the  actual  words  contained 
in  the  covenant,  Uie  phraseology  of  which  was 
by  no  means  clear.  The  word  "opposite" 
must  be  taken  in  its  rigorous  and  restricted 
sense,  and  as  the  builcfing  was  not  exactly 
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opposite  the  plaintiff 's  honse,  the  bill  mii8t.be 
dnmssed^  and  with  costs,  as  being  a  pare 
question  on  the  construction  of  the  covenant. 


OF 
CBBDI- 


Jn  re  Ibwji  Lands  of  East  BeryhoU,  SnffM, 
Nov.  5, 1853. 

CHABrry.— APPOINTMENT  OF  NEW  TRU8- 
TEB8.  —  VESTING  ESTATE  IN  COMMIS- 
SIONERS UNDER  16  &  17  VICT.  C.  127- — 
PRACTICE. 

On  the  petition  of  two  out  of  three  eurvimng 
trustees  under  the  52  Geo,  3,  c.  101,  and 
like  13  4*  14  Vict,  c.  60,  an  order  was  made 
approving  of  10  new  trustees  nominated  by 
the  vestry  of  the  parish,  on  counsel  men- 
tioning their  names,  and  stating  one  was 
the  incumbent,  another  an  eminent  surgeon, 
and  others  considerable  landowners;  and 
the  costs  were  directed  to  be  paid  by  the 
trustees  out  of  moneys  coming  to    their 
hands  as  between  solicitor  and  client . 
The  Court  refused  to  send  the  matter  to  the 
Commissioners  under  the  16  ^  17  Vict,  c, 
127,  s,  16,  where  the  petitioners  refused  to 
consent. 
The  future  appointment  of  new  trustees  was 
directed  to  oe  made  by  summons  at  Cham- 
bers by  the  remaining  trustees,  on  their 
ssumber  being  reduced  to  five,  efter  notice 
to  the  Attomey-General, 
This  was  a  petition  under  Sir  S.  Romilly's 
Act,  52  Geo.  3,  c.  101,  and  the  Trustee  Act, 
1850,"  13  &  14  Vict.  c.  60,  on  behalf  of  two 
taatees,  for  the  appointment  of  10  new  trus- 
tees to  a  charity  for  the  good  and  benefit  of  the 
poor  of  the  above  town.    It  appeared  that  the 
original  trust  deed  was  lost,  but  that  it  had 
beoL  the  practice  since  1783  to  elect  the  new 
trastees  from    among    Uie   chief  inhabitants 
whenever  tiie  original  number  of  13  trustees 
ma  reduced  to  4  or  5.    All  the  trustees  ap- 
pointed under  a  deed  in  1816  were  now  dead, 
with  the  exception  of  the  two  petitioners,  and 
the  treasurer,  who  declined  to  join  in  this  pe- 
tition.    The  proposed  new  trustees,  among 
whom  were  the  rector,  the  surgeon,  and  con- 
siderable landowners,  had  been  elected  at  a 
vestry. 

Tooks  in  support ;  Oijfard,  for  the  treasurer, 
suggested  that  steps  should  be  taken  nnder  the 
16  &  17  Vict.  c.  127,  8.  16,  to  vest  the  legal 
estate  in  the  Charity  Commissioners. 
Wickens  for  the  Attornejr-General. 
The  Vice-chancellor  said,  that  the  matter 
could  not  be  sent  to  the  Commissioners  unless 
by  consent,  and  on  counsel  mentioning  the 
names,  and  stating  that  one  was  the  iucum- 
bent,  another  an  eminent  surgeon,  and  others 
considerable  landowners,  the  new  trustees  were 
approved,  and  the  costs  were  directed  to  be 
paid  bv  the  trustees  out  of  moneys  cominjg  to 
their  hands,  as  between  solicitor  and  client. 
Iir'lfitnre,  when  their  number  was  reduced  to 
l^i  the  remaining  trustees  must  apply  at  Cham- 
bers, after  notice  to  the  Attorney-General,  for 
Mie-^^pointment  of  new  trustees. 


Carter Y^Umd.    Nov.  79 1853. 

IK80LVSNT. — ^aSTTIKO    JLSIDB 
SETTLEMENT    A8   IN     FRAUD    • 
TORB.— GON8IDBSATION . 

A  married  wommnJM  mortgaged  eeriain  qf 
her  property  for  2,300iL,  wkieh  she  mnder- 
stood  to  be  the  amomU  of  her  husband's 
debts  OH  the  arrangeumnt,  aeeordiug  to  the 
advice  of  a  soUciior  and  of  her  family,  for 
a  settlement  by  the  husband  of  his  real  mud 
personal  estate,  in  trust  to  herseff  to  her 
separate  use  for  life,  with  remaiuder  to  her 
children  t»  default  of  appointment.    Su? 
years  qfterwards,  the  husband  took  the  bene^ 
fit  of  the  Insolvent  Debtors' Act.    A  bill  by 
the  assignee  to  set  aside  the  deed  as  /nm- 
dulent  was  dismissed,  with  costs,  as  against 
the  wife  and  children,  but  without  costs  as 
against  the  husband. 
This  bill  was  filed  by  the  assignee  of  a  Mr. 
Hutchinson,  who  had  been  declared  an  insol- 
vent, to  set  aside  as  fraudulent  a  deed  of  tnist 
dated  in  1845,  whereby  his  real  and  personal 
estate,  together  with  the  furniture  and  effects  in 
his  dweUing-hottse,  were  settled  in  trust  for  bis 
wife  for  her  separate  use  for  life,  and  at  iier 
death  as  she  should  appoint,  and  in  default 
thereof  for  the  children.    It  appeared  that  on 
being  served  with  a  notice  in  bankruptcy  in 
1845>  the  defendant  applied  to  his  solicitor  in 
reference  to  a  mortgage  of  an  estate  to  which 
he  was  entitled  in  right  of  lus  wife,  and  upon 
his  agreeing  to  make  a  settlement  for  the  bene- 
fit of  herself  and  her  children,  she  executed, 
under  the  advice  of  the  solicitor,  a  mortgage  to 
secure  2,300/.  which  was  stated  by  the  defend- 
ant to  the  total  amount  of  his  debts.    The  de- 
fendant became  insolvent  in  1851. 

Bolt  and  Bates  for  the  plaintiff;  Glasse  and 
Biokner  for  the  wife  and  childran ;  Svariett  for 
the  husband;  Dmnel  and  Kurslake  for  the 
trustees. 

The  Vice^Chnneellor  said,  there  was  no 
secresyinthe  matter,  and  the  settienentwas 
Uken  on  the  advice  of. a  solicitor  and  of  the 
wife's  own  family,  as  an  eqmvalent  for  the 
mortgage  on  her  estate.  It  could  not  bo  said, 
having  regard  to  the  amount  of  the  morigi^e- 
money,  that  the  cosmderation  for  the  settle- 
ment was  a  trifling  one,  and  the  fact  that  the 
wife  was  ignorant  of  there  being  any  debts  be- 
yond those  secured,  showed  it  was  not  an 
attempt  to  defraud  creditors.  The  bill  would 
therefore  be  dismissed,  with  costs,  as  against 
her  and  her  children  and  the  trastees,  but 
without  costs  as  to  the  husband. 


Court  of  Sntue^  3iciu&* 

Walker  y,  York  and  I^orth  Miidland  "ftailway 
Company,    Nov.  4,  1853. 

RAILWAY  COMPANY.  —  CABRIERS'  ACT.  — 
SPECIAL  CONTRACT.  —  L088  OCCASIONED 
BY  nSLAY. 

A  raihoay^cosspaayhad  given  -  the  iplainiiff 
notice  of  their  only  carrying  fish  on  the 
condition  they  should  not  be  UaUefor  loss 
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or  Mmy,  mad  itofptmrtd  the  pUmUtf 
afterwards  deHvand  a  qumMy  offi$h  far 
eomveytmee:  Held,  tkat  this  coutiiiuUd  a 
ipedal  couiraei,  mad  thai  the  d^eadaats 
were  «o/  liable  aader  the  11  Geo*  4,.  aad  I 
Wm,  4,  e.  68,  in  aa  action  for  aegUcHng 
to  carry  tkefieh  in  lime  for  the  markeU. 
This  was  a  role  iM  to  aet  aside  the  Terdict 
for  the  defendants,  and  for  a  new  trial  of  this 
action,  which  was  brought  against  the  defend- 
ants as  carriers,  for  neglecting  to  cany  a  quan- 
tity of  fish  belonging  to  the  plaintiff  from  Scar- 
boroogh  to  Manchester  and  London  in  time  for 
the' markets.    The  defendants  set  up  as  an  an- 
swer to  the  action,  that  they  had  given  the 
plaintiff  notice  of  their  only  carrying  fish  on 
the  condition  they  should  not  be  liable  for  loss 
or  delay,  and  on  the  trial  before  Coleridge,  J., 
it  appeared  this  notice  had  been  served  on  the 
plaintiff  before  the  delivery  of  the  goods  in 
question. 

Wateoa.  Q.  C,  and  Additon  showed  cause ; 
M.  Chambers,  QL  C„  and  CowHag  in  support. 

The  Coiir^  said,  that  the  Carriers'  Act  (11 
Geo.' 4,  and  1  Wm.  4,  c.  68),  did  not  operate 
to  prevent  a  common  eairier  from  entering 
into  a  special  contract  to  limit  his  Common 
Law  liability,  bnt  only  provided  by  s.  4,  that 
the  liability  should  not  be  limited  mar^y  by 
such  notice  or  declaration.  It  appeared  the 
notice  was  served  on  the  plaintiff,  and  that  the 
goods  were  afterwards  delivered,  and  the  jury 
were  therefore  justified  in  concluding  there  was 
a  special  contract,  and  the  rule  most  be  dis- 
charged. 

GaardUme  of  Siohnleigh  (/nion  v.  Stoddart, 
Nov.  5,  1853. 
FBINCIPAIi    AND    BURSTY.  —  OMISSION    TO 
BTATB   MATBBIAL  CIRCUMSTANCE.— CON- 
CXAUfSNT. 

Held,  that  the  tMre  omiesion  of  the  tmion 

clerk  to  inform  the  defendant,  who  was 

about  to  become  surety  for  their  relieving 

qficer,  of  the  fact  that  his  principal  was 

at  the  time  indebted  to  the  union  in  a  sum 

of  106/.,  did  not  amount  to  the  concealment 

of  a  material  cireumstance  so  as  to  invali 

date  the  bond^^^o  inquiries  having  been 

made  by  the  defendant  in  reference  thereto. 

This  was  an  action  on  a  bond  ffiven  by  the 

defendant  as  surety  for  a  person  who  had  been 

appointed  relieving  officer  in  the  parish    of 

Stokcsleigh  by  the  plaintiffs,  and  conditioned 

for  delivery  up  of  all  books  and  papers,  and 

accounting  for  and  payment  over  of  all  moneys 

Ix^ODging  to  the  union,  on  his  resignation  or 

removal  from  office,    it  appeared  that  on  his 

xemovala  aom  of  money  was  doe  which  he 

had  not  paid  over,  whereupon  this  action  was 

.hnKight,  to- which  the  defendant  pleaded  {iaier 

alia)i  that  when  the  bond  was  given  the  fact 

waaanppressed,  tint* a« sum  of  106/.  was  due 

'  from  his  principal.    On  -  the  trial  before  Erie, 

J.,  at  tiie  last  Liverpool  Assiaes,  it  appeared 

tintt  the  liact  alleged  in  the  pica  was  true,  but 

the  jtvy*  were  dueoted  that  the  eireumstaBce 


did  not  vitiate  the  bond,  and  the  plaintiffs  ob« 
tained  a  verdict. 

Kaowks  in  support  of  the  motion,  dting 
Railtoa  v.  Mathews,  10  C.  &  F.  934. 

The  Court  said,  there  was  no  eridence  tiiat 
the  principal  was  a  defaulter,  although  a  debtor 
to  the  union  at  the  time  the  bond  was  executed, 
and  the  derk  of  the  union  was  not  bound 
spontaneously  to  give  the  information  in  ques- 
tion, and  the  omission  was  not  therefore  the 
concealment  of  a  material  fact  as  would  relieve 
the  suiety.  The  rule  would  accordingly  be 
refused. 


Con^[Kmy. 


ElHs  V.  Shsgkld  Gas  Consuaurs' 
Nov.  7,  1853. 

ACTION  FOR  INJURIES. — LIABILITY  OF  GAS 
COMPANY  AND  NOT  CONTRACTOR,  — 
WHBRB   ACT   UNLAWFUL. 

A  gas  company  employed  a  contractor  to  lay 

down  pipes,  and  he  took  up  the  road  for  the 

purpose,  although  without  being  empowered 

by  Act  of  Parliament  or  charter.      The 

plaintiff  received  injury  from  a  heap  of 

rubbish  left  on  the  road:  Held,  that  the 

company  were  litdfle,  and  not  the  contractor, 

as  the  unlawful  act  was  done  by  their  dt- 

reetion. 

This  was  an  action  to  recover  damages  for 

injuries  sustained  bv  the  plaintiff  through  the 

negligence  of  the  defendants'  servant  and  agent. 

On  the  trial  before  Wightman,  J.,  at  the  last 

York  Assises,  it  appeared  they  had  employed  a 

contractor  to  lay  down  certain  gas  pipes,and  that 

a  heap  of  rubbish  had  been  left  on  the  road, 

which  caused  tiie  injury.    The  plaintiff  having 

obtained  a  verdict,  this  motion  was  made  for  a 

rule  nisi  to  set  it  aside,  and  enter  judgment  for 

the  defendants  non  obstante  veredicto. 

T.  Jones  in  support,  on  the  ground  the  action 
should  have  been  brought  against  the  con- 
contractor,  as  he  had  no  authority  either  by 
charter  or  Act  of  Parliament  to  take  up  the 
road. 

The  Court  said,  that  as  the  defendants  had 
employed  the  contractor  to  do  what  was  un- 
lawful and  which  was  the  cause  of  the  injuries 
complained  of,  they  were  liable,  and  the  rule 
was  refused. 

Stevens  v.  Lee.    Nov.  7, 1853. 

AUCTIONBBR.  — SALE.  —  FRAUDULENT  RB- 
PRB8ENTATION8.  —  RB8CINDINO  CON- 
TRACT. 

The  plmaHff  had  iastrueted  the  d^feadaat,  an 
mactioaeer,  to  seU  a  horse,  but  on  the  re- 
preseataiioas  nwde  proving  uairue,  the 
purchaser  rescmded  the  eoutraet,  aad 
daimad  the  return  qf  the  cheque  handed  io 
the  drfeadant:  Held,  that  the  fdaintff 
caMaot  reooaer  its  amoaat  from  the  de- 
feadaat  as  money  paid  to  his  aie,  and  a 
rule  was  refaaed  to  setasidsiha  verdict  for 
.  ike  drfaadani. 

Tmib-wes  « tBOtkm  for  a  nderfiwt  to  ec  asme 
4he  verdict  for  the  de£sndant,  and  -to  enter 
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judgment  for  the  plaintiff  iion  obstante  veredicto. 
It^peared  that  the  defendant,  an  auctioneer 
at  Bristol,  had  been  instructed  to  sell  a  horse 
belon^^ing  to  the  plaintiff,  without  warranty, 
but  with  representations  that  the  horse  came 
from  the  country,  its  owner  having  no  further 
use  for  it,  that  it  was  a  useful  horse  and  had 
been  worked  in  harness  to  the  present  time. 
The  defendant  sold  the  horse  for  17/.  105.  6d,, 
and  received  the  amount  by  cheque.  Thtse  re- 
presentations, however,  proved  to  be  untrue, 
and  the  purchaser  f?ave  the  defendant  notice 
not  to  hand  over  the  cheque  to  the  plaintiff,  as 
he  rescinded  the  contract,  whereupon  this  ac- 
tion was  brought.  The  defendant  justified,  on 
the  ground  of  the  representations  being  false, 
aetting  out  the  above  facts,  and  on  the  trial  be- 
fore Tal/ourd,J.,  at  the  last  Bristol  Assizes,  he 
obtained  a  verdict. 

Kinglake,  S.  L.,  in  support. 

The  Court  said,  if  the  defendant  had  paid 
over  the  cheque  to  the  plaintiff  after  receiving 
notice  from  the  purchaser,  he  would  have  been 
liable  to  an  action  at  the  suit  of  the  latter,  as 
the  monev  then  became  money  had  and  re- 
mved  to  his  use,  and  not  to  the  plaintiff's  use. 
The  case  of  Murray  v.  Mann,  2  Exch.  R.  538, 
was  m  point,  and  the  rule  must  be  refused. 

Cnurt  at  Commnn  W^tui. 

General  Steam  Navigation  Company  v.  Mann. 
Nov.  4, 1853. 

VESSEL.  —  COLLISION.  —  NEOLIOSNCE  IN 
COMPLYING  WITH  REGULATIONS  UNDER 
NAVIGATION  ACT. 

On  the  trial  of  an  action  for  damages  «w- 
tained  by  a  vessel  from  the  dtfendant's  ne- 
gligence, it  appeared  the  plaintiffs  had,  on 
seeing  the  other  vessel,  ported  their  helm, 
in  compliance  with  the  regulations  under 
the  14  Sr  15  Vict,  c.  79.  but  that  the  de- 
fendant had  kept  on  his  course  for  several 
minutes  before  also  porting  his  helm,  but  not 
in  time  to  avoid  a  collision :  Held,  that  the 
plaintiffs  were  entitled  to  recover,  although 
their  vessel  was  only  within  a  short  distance 
of  the  other  when  the  helm  was  ported. 
This  was  an  action  to  recover  damages  from 
the  defendant,  for  having  so  negligently  man- 
aged his  vessel,  the  Maria,  as  to  cause  a  col- 
Hsion  with    the   plaintiffs'  steam-vessel,   the 
-Clarence.    It  appeared  that  the  plaintiffs'  ship 
was  proceeding  from  Scotland  to  London,  and 
met  the  defendant's,  and  that  their  captain  had, 
upon  seeing  her,  which,    however,  was  not 
until  within  a  short  distance,  immediately  port- 
ed his  helm,  in  accordance  with  the  regulations 
under  the  Navigation  Act,  14  &  15  Vict.  c.  79- 
The  captain  of  the  defendant's  vessel  kept  on 
her  course  for  several  minutes,  when  she  also 
ported  her  helm,  but  too  late  to  prevent  a  col- 
lision.   On  the  trial  before  Pollock,  L.  C.  B., 
the  plaintiffs  obtained  a  verdict,  and  this  motion 
was  now  made  for  a  rule  nisi  to  set  it  aside  and 
for  a  new  trial,  on  the  ground  of  misdirection, 
that  the  plaintiffs'  captain  was  right  in  obeying 


the  regulations  at  whatever  distance  the  vessels 
might  be  from  each  other. 

M.  Chambers,  Q.  C,  in  support. 

The  Court  said,  there  was  no  misdirection, 
and  refused  the  rule, 

Edwards  v.  HabbiU.    Nov.  4,  1853. 

VESSEL.  —  POWER  OF  MASTER  TO  PLEDGE 
CREDIT  OF  OWNER  FOR  NECESSARIES 
WHILE  WIND-BOUND. 

The  master  of  a  river  trading  vessel  had, 
while  wind-bound  at  Newport,  borrowed  a 
sum  of  5Uo  supply  his  ship  with  provisions. 
The  owner  lived  at  Exeter :  Held,  that  the 
owner  was  nevertheless  liable  in  an  action 
to  recover  the  amount  lent,  although  the 
master  might,  in  the  due  course  of  post, 
which  was  two  days,  have  received  an  an* 
swer  to  a  communication. 
Karslake  moved  pursuant  to  leave  for  a  rule 
nisi  to  set  aside  the  verdict  for  the  plaintiff  and 
enter  it  for  the  defendant  in  this  action,  which 
was  brought  by  a  broker  at  Newport  to  recover 
from  the  owner  of  a  river  trading  vessel  who 
lived  at  Exeter,  the  sum  of  5/.  which  the  master 
of  his  vessel  had  borrowed  for  provisions  on 
being  wind-bound  at  Newport    The  learned 
counsel  urged  the  master  had  no  authority  to 
pledge   his   owner^s  credit,  as  he  could  in 
course  of  post  have  communicated  with  him 
and  received  an  answer  in  two  days,  and  citing 
Beldon  v.  Campbell,  6  Exch.  R.  886 ;  Macin- 
tosh V.  Mitcheson,  4  Exch.  R.  175;  Robinson 
V.  Lyall,  7Price,  592. 

The  Court  said,  the  simple  question  was, 
whether  the  master  could  nave  obtained  on 
credit  the  provisions  which  it  was  his  duty  to 
supply  his  vessel  while  wind-bound,  ana  it 
had  been  disposed  of  by  the  defendant's  coun- 
sel not  Cross-examining  the  master  on  his 
proving  he  had  expended  the  sum  in  question, 
as  to  whether  he  could  have  obtained  them  on 
credit,  and  the  rule  would  therefore  be  refused. 


A]^s  V.  Bay.    Nov.  5,  1853. 

ACTION  FOR  ASSAULT  AND  FALSE  IMPRI- 
SONMENT.—  NOMINAL  DAMAGES. —  NEW 
TRIAL. — JUSTIFICATION. 

In  an  action  for  an  assault  and  false  impri- 
sonment, a  rule  was  refused  for  a  new  trial, 
on  the  ground  of  nominal  damages  having 
only  been  given,  where  the  deferidant  had 
good  reason  to  suspect  the  plaintiff  of  hav* 
ing  committed  the  offence  for  which  he  was 
given  in  custody, 
Horn  moved  for  a  rule  itm  for  a  new  trial,  on 
the  ground  the  damages  were  insufficient  in 
this  action  for  assault  and  false  imprisonment. 
It  appeared  that  the  plaintiff  had  bought  a  fer- 
ret in  April  last,  and  that  the  defendant  having 
previously  lost  his,  accused  the  plaintiff  of  liv- 
ing stolen  it.    The  stolen  feiret  was  afterwards 
produced  by  another  person,  but  it  appeared 
also  that  the  plaintiff,  when  applied  to,  had  en- 
deavoured to  conceal  the  one  he  had  purchased. 
On  the  trial  before  CressweU,  J.,  at  tne  last  As- 


Aipmor  OmrU:  Comnum  Pleas, 


sizes  for  Maidstone,  the  jury  were  of  opinion 
the  defendant  had  reasonable  grounds  for  sus- 
pecting the  phdntiff  of  having  stolen  his  ferret, 
and  retomed  a  verdict  with  nominal  damages 
of  one  farthing. 
The  Court  said  the  rule  must  be  refused. 


Berry  v.  Alderman.    Nov.  5,  1853. 

BILL  or  EXCHANGE. — INDORSEE  AGAINST 
ACCXPTOR. — NO  CONSIDERATION  TO  DRAW- 
ER.— FRAUD. — EVIDENCE. 

The  aecmtor  pleaded  to  an  action  on  a  biU 
of  exchange  brought  by  indorsee,  that  the 
drawer  had  never  received  ang  considera^ 
tion  for  the  same,  having  handed  the  note 
to  £.  to  be  discounted,  that  ^.fraudulently 
delivered  it  to  a  person  unknoum,  qf  whom 
H.  received  it  without  consideration,  who 
indorsed  to  the  plaintiff  without  contidero" 
tiom:  Held,  that  as  the  plaintiff  failed  at 
the  trial  to  prove  he  had  given  good  consi' 
deratiom,  he  was  not  entitled  to  recover. 
In  this  action  on  a  bill  of  exchange  for  30/. 
by  the  indorsee  against  acceptor,  the  defendant 
pleaded  that  the  drawer  had  never  received  any 
consideration  for  it,  but  had  delivered  it  in 
blank  to  one  Edwards  to  get  discounted  and 
give  him  the  money,  but  that  Edwards  had 
fraudulently  delivered  it  to  a  person  unknown, 
of  whom  one  Halliday  received  it  without  con- 
sideration, who  indorsed  to  the  plaintiff  also 
without  consideration.     On  the  trial  before 
Talfourd,  J.,  at  the  last  Middlesex  Sittings,  the 
defendant  obtained  a  verdict,  subject  to  leave 
reserved,  whereupon  this  motion  was  made  to 
set  aside  the  veraict  and  for  a  new  trial,  or  to 
enter  it  for  the  plaintiff. 
M,  Chambers  and  Collier  in  support. 
The  Court  said,  the  defendant  had  proved  on 
the  trial  the  bill  was  obtained  bv  fraud,  and  the 
plaintiff  had  failed  to  prove  he  nad  given  good 
consideration  for  it,  and  the  rule  must  therefore 
be  refased. 


Cooper  V.  Parker.    Nov.  5,  1853. 

ACTION  BY  ATTORNEY. — SPECIAL  PLEA  OF 
ACCORD  AND  8ATI8PACTION. — QUESTION 
TOR  JURY. 

To  an  action  brought  by  an  attorney,  the  efe- 
fendant  pleaded  a  special  plea,  that  the 
pUnntiff  having  brought  an  action  in  the 
County  Court,  and  the  defendant  having 
given  notice  of  his  intention  to  rely  on  the 
defence  of  infancy,  it  had  been  agreed  that 
the  plaintiff  should  accept  301.  and  his  costs 
ts  satisfaction  of  all  causes  of  action  which 
he  then  had  against  the  defendant,  and  that 
such  paymant  had  been  made.  The  jury 
hearing  found  that  the  agreement  was  not 
eoi^Sned  to  the  County  Court  action,  but  to 
all  other  causes  of  action  pending  between 
the  parties,  the  Court  refused  to  disturb  the 
verdict  for  the  dtfendant. 
This  was  a  motion  for  a  rule  nisi  to  set  aside 
the  verdict  for  the  defendant,  on  the  ground  of 
misdirection  or  to  enter  judgment  for  the  plain- 


s' 

tiff  non  obstante  veredicto.  It  appeared  that 
the  action  was  brought  to  recover  the  amount 
of  the  bill  of  costs  for  work  done  by  the  plain- 
tiff as  an  attorney,  money  lent,  money  paid, 
and  on  an  account  stated,  and  that  the  dennd- 
ant  pleaded  thereto  the  Statute  of  Limitations 
and  infancy,  with  a  special  plea,  that  the  phdn- 
tiff having  brought  an  action  in  the  County 
Court,  and  the  defendant  having  given  notice 
of  his  intention  to  defend  on  the  plea  of  in- 
fancy, it  had  been  agreed  before  the  trial  that 
the  plaintiff  should  accept  30/.  and  his  costs  in 
full  satisfaction  of  all  causes  of  action  which  he 
then  had  against  the  defendant,  and  that  the 
defendant  had  paid  the  said  sum  in  ac<}uittance 
and  satisfaction  of  all  claims  against  bun.  On 
the  trial  before  Lord  Campbell,  C.  J.,  at  the 
last  Chester  Assizes,  it  was  left  to  the  jurv  to 
say  whether  this  agreement  had  relation  onhr  to 
the  County  Court  action,  or  to  all  causes  of'^ac- 
tion  between  the  parties,  and  on  their  finding 
the  latter  to  be  the  case,  the  defendant  obtained 
a  verdict. 

Miller,  S.  L..  and  HTlntyre  in  support,  on 
the  groxmd  the  defendant  was  not  an  infant 
when  the  agreement  was  entered  into,  and  that 
it  should  have  been  left  to  the  jury  to  say 
whether  or  not  at  that  time  the  defendant  was 
an  infant.  They  cited  Cumber  v.  Wane,  9 
Smith's  Lead.  Ca.  146,  notis. 

The  Court  said,  the  averment  of  infancy  at 
the  time  of  the  accruing  of  the  first  cause  of 
action  was  not  material  and  that  there  was  no 
misdirection,  and  refused  the  rule  accordingly* 

Clark  v^Schwartz.    Nov.  5, 1S53. 

CONTRACT    POR    PURCHASE    OP    GUANO.  — ^ 
TIME   OP  ANALYSIS. — BREACH. 

The  plaintiff  agreed  to  purchase  300  tons  qf 
guano  on  the  arrival  of  a  cargo,  i^on  the 
defendant's  contracting  it  should  be  equal 
in  quality  and  analysis  to  a  former  cargo. 
It  appeared  an  analysis  had  been  made  of 
this  cargo  in  the  previous  June,  but  that  the 
quality  of  guano  became  deteriorated  by  the 
evaporation  of  its  ammonia :  Held,  that 
the  plaintiff  was  entitled  to  require  the 
guano  contracted  for  to  be  equal  in  analysis 
to  that  made  in  June,  and  not  to  aftUure 
one  to  be  made  of  the  two  cargoes, 
Watson,  Q.  C,  appeared  in  support  of  this 
motion,  for  a  rule  nisi  to  set  aside  the  verdict 
for  the  plaintiff  and  for  a  new  trial,  on  tho 
ground  of  misdirection.    It  appeared  that  the- 
plaintiff  had  applied  in  June,  1852,  respecting 
a  portion  of  a  cargo  of  guano,  then  lying  in  & 
warehouse,  and  which  had  been  analysed,  and 
that  in  the  November  following,  he  contracted 
to  buy  300  tons  of  guano  on  the  arrival  of  an- 
other cargo,  upon  tne  defendant's  contracting 
it  should  DC  equal  in  quality  and  analysis  to  tiie 
former  caxgo.   It  also  appeared  that  the  quality 
of  guano  becomes  deteriorated  by  the  evapo- 
ration of  its  ammonia.    The  g^no  delivered 
proved  to  be  of  an  inferior  description,  where- 
upon this  action  was  brought.    On  the  trial  at 
Guildhall,  before  Jervis,  L.  C.  J.,  the  jury  wer* 


40 


Superim Cteim Cmmmt^FUatn  EMJktqner, 


dixeeted  that  the  fl^oano  wu  to  be  «qiid  in^ 
analynB  to  that  of  the  former  cargo  and  tiot  to 
its  present  conditioa,-  wfaeranpon'  the  plamtiff 
obtained  a  yerdict. 

The  Court  said,  the  cootraeC  waa  aeeording- 
to  the  sample  and  analysis  whidi  had  been 
taken,  and  refused  the  rule* 

Bogers  v.  ^PVamara.    Nov.  7$  1853." 

ACTION  FOR  DBFACIMG  LICBK8B  OP  CAB- 
DBIVXB.— JUSTIFICATION,  PLBAOFj-^)B« 
MUBBBR.-— B88XNCB   OF  ACTION. 

To  an  notion  by  a  cab  driver  agamat  hu  ewt* 
pkyer  for  dtfuemff  hii  Uemue,  by  writimg 
thereon    the  words  "  dimniuaU    U.  Ad. 
short,''  whereby  it  was  rendered  mseless,  the 
d^endant  pleaded  in  jtut^eation  that  it 
was  true.    AdenmrrertothispleawasaL 
lowed,  on  the  ground  the  interest  eoi^erred 
om  the  plaintiff  by  the  license,  and  not  the 
libel  was  the  essence  of  the  action* 
This  was  an  action  by  a  cab-driver  ap^nst 
his  employer  for  defacing  his  license,  by  writ- 
ing thereon  the  words   "dismissed.  Is,  4 J. 
short,*'  whereby  it  was  rendered  useless,  to 
which  the  defendant  pleaded  in  justification 
that  it  was  tme. 

Peter«(lor^appeared  in  support  of  a  demurrer 
to  this  plea,  on  the  ground  the  defendant  had 
treated  the  declaration  as  for  libel. 
Willes,  contrk. 

The  Court  said,  that  the  defacing  the  license, 
which  conferred  an  interest  on  the  pUdntiff, 
and  not  the  alleged  libel,  was.  the  essence  of  the 
action,  and  the  demurrer  waa  aacordingly  al- 
lowed. 


on  an'  objectkm  aa  to  the  sufficiency 
of  the  notioe»  under  the  145^  rnle^^-  on  the 
ground  thatthe  clannaBfs  lesidence  waa  incef>»  • 
reedy  set  out  as  Eliaabetk  ^'Tcnaoe''  inatead 
of  Elisabeth  "Street.'' 

Udtdl  in  sapport,  on  the  ground  the  only 
remedy  was  by  mandamus  on  the  Judge  to 
proceed  with  the  interpleader  summons,  citing 
Ae^aa  v.  Richards,  2  L.  M.  &  P.  263 ;  JSo- 
binson  v.  Jjenaghan,  2  £xch.  R.  333. 

The  Coitr^  said,  the  mistake  in  the  address 
was  not  calcidated  to  mislead  any  one.  The 
Judge  had,  therefore,  erroneously  decided 
thereon,  and  he  could  not,  so  long  as  the  inter- 
pleader summons  remained  undecided,  give 
nimself,  by  such  decision,  jurisdiction  in  the 
original  suit  which  was  suspended,  and  it  was 
therefore  necessary  to  restrain  him  from  the 
exercise  of  such  jurisdiction,  and  the  rule  must 
accordingly  be  refused. 


Court  0(  drc^e^uet* 
Eaparte  M'Fee.    Nov.  4, 1853. 

COUNTY     COURT.  —  INTBRPLEADBB     SUM- 
MONS.— MISTAKE    IN  ADDRB88. — PROHI- 
.  BITION. — MANDAMUS. 

//  appeared  that  the  claimant  of  goods,  taken 
under  a  County  Court  execution,  had  ob- 
tained  an  interpleader  summons,  but  in  the 
notice  under  the  l4Sth  rule  of  the  County 
Courts,  had  described  hims^  as  of  Eliza- 
beth "  Terrace,"  instead  qf  "  Street,"  and 
the  summons  was  accordingly  dismissed 
Held,  that  as  the  mistake  in  the  address 
was  not  calculated  to  mislead  any  one,  the 
dismissal  was  erroneous,    and  a  Judges 
order  for  a  prohibition  was  termed,  to  re- 
strain  the  sale  of  the  goods. 
In  such  a  case,  the  proceeding  is  by  prohibit 
turn  in  the  plaint,  and  not  by  mandamus  to 
proceed  with  the  interpleader  summons. 
This  was  a  motion  to  quash  a  prohibition 
issued  by  order  of  Parke,  B.,  on  the  Judge  of 
the  Brompton  County  Court,  to  restrain  the 
sale  of  certain  goods  which  had  been  taken  in 
execution  under  a  judgment  in  that  Court,  and 
to  which  a  claim  had  been  set  up,  and  an  inter- 
^eader  summons  obtained,  by  a  third  party. 
It  appeared  that  the  Judge  had  dismissed  the 


Bird  V.  Sharpe,    Nov.  5, 1853. 

action  to  RBCOVBR  COMPENSATION  FOR 
INJURIB8. —  LIABILITY  OF  MA8TBR  FOR 
servant's   NEGLiaENOB. 

Thedtfendanfs  servant,  who  wasreturming 
home  with  a  van  and  horse,  had  permitted 
a  boy  to  ride  a  horse  which  followed  but 
was  not  fastened  to  the  van.    The  horse 
ridden  by  the  boy  fell  over  theplainHff: 
Held,  that  the  defendant  was  not  liabie  in 
an  action  for  the  injuries  thereby  oceoatoii- 
ed,  as  the  horse  was  not  under  the  conduct 
of  his  servant,  and  a  nonsuit  was  coi^frmed. 
This  was  a  motion  to  set  aside  the  nonsuit 
in  this  action  which  was  brought  to  recover 
compensation  for  iniuries  sustained   bv  the 
plaintiff  from  the  negligent  driving  of  a  norse, 
under  the  conduct  of  the  defenduit's  servant. 
It  appeared  on  the  trial  before  PoUock,  L.  C.  B., 
at  the  last   Kent   Assises,  that  the  servant 
had  been  sent  by  the  defendant  with  a  van 
and  horse,  and  to  bring  back  another  horse, 
which  was  accustomed  to  follow  the  van  with- 
out being  fastened.    The  servant  gave  leave  to 
a  boy  to  ride  thia  horse,  and  on  retummg  home, 
they  fell  over  the  plaintiff,  who  waa  wheeling  a 
barrow,  altiiough  the  servant  was  able  to  avoid 
him.    The  nonsuit  was  directed  on  the  pound 
that  the  defendant's  servant  waa  not  drinng  the 
horse  which  caused  the  accident 
Shee,  S.  L.,  in  support 
The  Court  said,  that  there  was  no  nusdi* 
rection,  and  the  nde  must  be  refused. 

'  Which  provides,  that  *'  where  any  daim  is 
made  to  or  in  respect  of  any  goods  or  chattels 
taken  in  execution  under  the  process  of  any 
County  Court,"  "  the  chimant  shall,  6wv  clear 
days  before  the  day  on  which  the  summonses 
are  returnable,  deliver  to  the  said  officer,  or 
leave  at  the  office  of  the  clerk  of  the  Court,  a 
particular,"  &c.,  '*  and  the  name  and  descrip- 
tion and  address  of  the  claimant  shall  be  fiddly 
set  forth  in  such  particular." 


'E^ht  Utegal  ehsitvbfVt 
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SATURDAY.  NOVEMBER  19,  1853. 


EEMUNERATION  OF  SOLICITORS. 

We  return  with  pleasure  to  the  pamphlet 
of  Mr.  Reginald  Parker^  which  we  noticed 
in  oar  Nombers  of  the  8th  and  29th  Oc- 
tober last. 

Perhaps  the  most  valuable  part  of  the 
liFiirkis  that^  which  describes  the  yarions 
systems  adopted  in, foreign  countries  with 
regard  to  the  pa3rment  of  lawyers.  The  in- 
formation on  this  head  is  given  with  much 
detail,  and  bears  marks  of  harms;  been  col-  i 
lected  and  compiled  with  care  and  accuracy,  j 

The  first  country  mentioned,  next  to  our  I 
own,  is  Scotland— ^io  us  the  most  important,  ■ 
as  being  the  most  nearly  allied  to  ourselves. 
The  readers  of  the  Lefjfal  Observer  will  re- 
member the  information  afforded   on   the 
subject  of  the  remuneration  of  solicitors  in 
Scotland  in  our  Number  of  5  th  February, 
1853.      From  this   Mr.  Parker  quotes  at. 
considerable  length,  and  to  that  article  we  | 
refer  our  readers  for  full  details.     It  will 
there  be  seen,  that  in  Scotland,  where  the  < 
diTision  of  labour  is  much  the  same  as  in , 
England,  fixed  rates  of  charges  are  allowed ' 
to  solicitors  in  nearly  all  legal  business.    In ! 
conveyancing  business  there  is  a  regulation 
price  allowed  for  drawing  and  engrossing 
docomcnts  according  to  the  length,  which 
price  is  considerably  higher  than  the  fees 
allowed  in  England ;  aud  in  cases  of  sales, 
leases,  security-deeds,  marriage  contracts, 
partnership  deeds,  and  the  like,  the  solici- 
tors on  both  sides  (or  the  sole  solicitor,  if 
there  be   but  one  employed)  are  paid,  in 
addition   to  such   regulation  fees  of  the 
solicitor    who    draws    the    deed,   a    per 
centage  or  commission,  varying  with  the 
amount  of  the  property.     In  judicial  busi- 
ness no   commission  is  allowed,  but  the 
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charges  for  drawing  and  for  attendances  in 
Court  are  higher  than  with  us. 

Scotland  appears  to  be  the  only  country 
where  by  strict  rule  of  law  the  solicitor  is 
in  any  case  paid  b^  a  per  centage ;  it  is 
very  desirable  that  it  should  be  generalhr 
known  how  this  rule  works  there  for  all  par- 
ties.    We  believe  that  it  gives  satisfaction. 

In  the  United  States  the  functions  of 
professional  men  are  very  various,  and 
there  is  no  prescribed  division  of  labour 
among  them  as  with  us.  The  same  person, 
as  Mr.  Parker  remarks,  may  in  mosc  of 
the  States  be  barrister,  solicitor,  attorney, 
proctor  and  pleader:  and  admission  to 
practice  can  generally  be  obtained  without 
much  difficulty  or  previous  legal  education, 
though  in  some  few  of  the  States  (Elaine 
may  be  instanced)  a  long  period  of  service 
or  education  is  required. 

In  the  majority  of  the  States  there  is  an 
established  tariff  of  legal  charges  or  fees* 
which  the  successful  party  in  a  law  suit 
recovers  from  the  loser;  this  tarifi;  however, 
only  relates  to  the  practitioner* s  charges  as 
an  attorney ;  for  his  services  as  a  barrister, 
a  full  remuneration  or  quantum  meruit  may 
be  claimed  by  him  from  his  employer ;  and 
the  same  party  may  claim  his  legal  fees  as 
an  attorney  aud  his  remuneration  as  a  bar- 
rister, if  he  have  acted  in  both  capacities. 

In  several  of  the  States  (New  York  for 
instance)  the  successful  party  in  a  law  suit 
recovers  from  the  loser  a  per  centage  on 
the  amount  of  the  judgment,  or  value  of 
property,  towards  reimbursing  his  expenses; 
and  the  lawyer  may  make  any  agreement 
with  his  employer,  as  to  the  amount  of  his 
own  remuneration,  either  equalling  the  per 
centage  recovered,  or  being  more  or  less 
than  it,  as  may  be  agreed.  In  the  State  of 
Louisiana  the  winner  recovers  no  cost 
whatever  from  his  op]}Onent,  and  the  attor 
ncy   generally   agrees  with    his  employer 
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beforehand  as  to  the  amount  of  his  paj, 
and  deducts  it  from  the  sum  recovered. 
Our  Author  mentions  no  fixed  rates  of 
charge,  in  any  of  the  States,  for  convey- 
ancing busines ;  this  is  probably  accounted 
for  by  the  extremely  simple  nature  of  that 
business  in  the  United  States. 

In  France  there  is  an  established  scale 
of  fees  and  expenses  payable  to  the 
**avouS"  (who  is  the  party  filling  the 
same  place  as  an  attorney  with  us), 
for  business  in  the  Courts,  and  the  bills  are 
taxed  by  the  Judge.  But  as  to  the  business 
of  conveyancing,  which  is  transacted  by  the 
notaries,  there  is  no  rate  fixing  the  charge, 
and  the  notaries  for  this  business  are  in 
the  habit  of  making  agreements  with  their 
clients,  indeed  one  of  their  laws  has  ex- 
pressly declared  that  the  payment  of  a 
notary  ought  to  be  arranged  by  agreement 
("  aimablement ")  between  the  parties  and 
their  notary,  according  to  the  degree  of 
labour  and  difficulty  attending  the  case.  If 
such  agreement  be  made,  there  can  be  no 
subsequent  taxation  ;  but  when  there  is  no 
agreement,  and  the  parties  differ  as  to  the 
costs,  the  law  refers  it  to  the  President  of 
the  Tribunal  of  first  instance  to  settle  the 
matter  in  dispute. 

The  barristers,  or  "  avocats,*'  in  France 
are  not  bound  by  any  scale  or  fixed  rate, 
and  they  are  forbidden  by  law  from  entering 
into  any  agreement  as  to  the  fees  to  be 
paid  them  ;  and  by  their  regulations  among 
themselves,  they  are  forbidden  from  taking 
legal  measures  to  recover  their  fees.  They 
do,  however,  our  Author  states,  often  stipu- 
late beforehand  for  the  amount  of  fee  they 
are  to  receive. 

In  Belgium  and  Holland  the  practice  is 
the  same  as  in  France. 

In  the  various  states  of  Italy  (except  in 
those  parts  which  are  under  Austrian  do- 
minion and  therefore  under  German  Law) 
there  are  advocates  and  attorneys  with  dis- 
tinct functions  as  in  England,  except  that 
the  attorney  may  in  all  Courts,  except  the 
Court  of  Cassation,  dispense  with  the  as- 
sistance of  nn  advocate.  There  is  a  fixed 
tariff  of  remuneration  of  attorneys  through- 
out these  states,  and  the  tribunals  possess 
the  power  of  taxing  the  charges  of  attorneys 
and  notaries,  and,  in  some  States,  of  the 
advocates  also;  but  in  the  Sardinian  do- 
minions advocates  are  not  restricted  to  any 
rate  of  charge,  and  the  charges  of  attorneys, 
though  nominally  fixed,  are  in  practice  quite 
open,  the  tnriiF  being  so  low  as  to  be  en- 
tirely disregarded. 

In  Lombardy  and  the  Venetian  States 


as  in  Germany,  the  advocate  {awoeato)  is 
the  sole  practitioner  of  the  law,  and 
performs  the  functions  in  other  places  per- 
formed by  the  proeuratoj%  or  attomejrs. 
The  Austrian  code  declares  to  be  void  any 
promise  of  recompense  beyond  the  fixed 
rates  for  services  in  a  cause.  If  a  present 
be  given  by  the  client  beyond  the  l^al 
fees,  the  lawyer  cannot  be  called  on  to 
refiuid  it. 

In  PrwMtfl,  and  probably  in  Aiutria 
and  other  parts  of  Germany,  the  lawyer 
combines  in  himself  the  character  of  advo* 
cate,  attorney  and  notary.  He  is  paid  ac- 
cording to  a  fixed  tariff  for  all  work  done  in, 
or  connected  with,  the  Courts ;  and  his  bill 
is  always  taxed.  In  conveyancing  these 
strict  rules  do  not  appear  to  apply,  but  the 
conveyancer  is  paid  according  to  length.  In 
some  of  the  states,  however,  the  lawyer  may 
agree  to  be  paid  by  the  job. 

The  condition  of  Spain,  Portugal,  and 
Russia  appears,  by  our  Author's  remarks^ 
to  be  in  so  low  a  state  as  to  legal  proceed- 
ings, that  it  would  answer  no  good  purpose 
to  inquire  into  them,  even  were  it  likely 
that  any  definite  information  could  be  ob- 
tained regarding  them.  The  practice  of 
countries  where  civilization  is  at  a  very  low 
ebb  need  hardly  be  quoted  by  way  of  pre- 
cedent. 

Our  Author  sums  up  the  information  he 
has  laid  before  his  readers  in  the  following 
words : — 

*'  It  appears  thct  in  the  most  liberal  and 
philosophical  countries — the  United  States,  io 
part  of  Italy,  in  Germany,  and  even  in  France, 
as  regards  notaries — the  Legislature  is  wise 
enough  not  to  compel  in  all  cases  a  strict  ad- 
herence to  Hxed  prices.  In  New  York,  a  bar- 
gain made  bond  fide  between  solicitor  and 
client  refi^pecting  tlie  remuneration  of  the  for- 
mer, is  allowed.  In  the  countries  where  a  bill 
of  costs  is  taxed,  as  a  matter  of  course,  the 
delays  and  chicane  are  worse  than  in  England, 
where  practically  the  demand  of  a  client  for 
taxation  of  his  lawyer's  bill,  is  in  itself  proof  of 
dissatisfaction,  ana  of  an  intention  to  break  off 
the  connexion  between  them,  llie  result  of 
taxing  all  bills  ex  necessitate  ret,  is  to  put  all 
practitioners  pretty  much  on  the  same  footing 
in  respect  to  their  pay ;  no  one  can  receive 
more  than  another,  and  thus  one  motive  to  in- 
duce the  client  to  select  the  more  respectable 
and  less  exacting  member  of  the  Profession  is 
wanting."* 

After  thus  fully  explaining  the  practice 
in  our  own  and  foreign  countries,  and  allud- 
ing to  those  parts  which  appear  most  objec- 
tionable  and   to   require    correction,    ^Ir. 
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Fkrker  states  the  results  nt  which  he  arriTes, 
and  which  are  given  in  the  extracts  we  made 
from  the  work  in  our  Number  of  8th  Oct. 
last.  These  results  are  obviously  the  most 
important  part  of  the  matter  before  us — the 
end,  indeed,  and  object,  for  which  alone 
such  an  inquiry  is  valuable — and  our  Author 
therefore  does  right  to  submit  them  to  us, 
according .  to  his  own  opinion,  leaving  the 
further  consideration  of  them  to  his  readers. 

Assuming,  as  we  think  we  may  safely  do, 
that  the  present  system  is  faulty,  unsatis- 
factory to  all  parties,  causing  prolixity,  de- 
lay and  expense,  and  tending  to  defeat  the 
end  of  justice,  we  arrive  at  the  very  im- 
portant and  more  difficult  question,  viz., 
what  is  the  nature  of  the  remedy  to  be 
proposed,  and  what  the  mode  in  which  it  is 
to  be  carried  out. 

This  part  of  the  subject  appears  to  divide 
itself  into  two  branches,  which,  though 
mutually  bearing  on  each  other,  yet  re- 
quire to  be  treated  separately ; — Ist.  The 
costs  which  a  solicitor  may  claim  against^  or 
receive  from,  his  own  client  or  employer ; 
and  2nd-  Those  which  the  law  shall  award 
to  be  paid  by  opponents  or  hostile  parties, 
or  out  of  trust  funds,  charity  estates,  funds 
of  infants,  or  other  funds  of  that  nature. 

With  regard  to  costs  falling  under  the 
first  head,  we  hold  that  they  should  be  put 
on  the  same  footing  as  the  remuneration  of 
any  other  workman .  If  the  parties,  that  is, 
the  employer  and  his  solicitor,  think  right, 
they  should  be  allowed  to  agree  on  the  mode, 
Tate,  or  amount  of  payment,  or  the  manner 
in  which  it  is  to  be  ascertained ;  and  when 
there  is  no  agreement,  the  amount  should 
be  settled  like  any  other  workman's  bill  in 
case  of  dispute,  by  a  jury ;  or,  if  preferred, 
by  taxing  officers  substituted  for  a  jury  as 
at  present.  In  thus  allowing  validity  to  an 
agreement  we,  perhaps,  go  beyond  the  views 
of  our  Author,  who  appears  not  absolutelv 
to  propose  that  an  agreement  should  in  all 
cases  be  allowed ;  but  we  think  the  whole 
chain  of  his  reasoning  leads  to  the  inference 
that  he  would  approve  of  a  contract  being 
legalised,  subject  only  to  the  same  rules  as 


a  per  centage,  already  adopted  in  some 
foreign  countries,  as  shown  by  Mr.  Parker. 
We  consider  that  whenever  a  Court  of  Jus- 
tice is  resorted  to,  to  ascertain  or  enforce 
payment  of  a  debt  or  demand,  the  Court» 
when  adjudging  the  case  and  the  sum  to  be 
recovered,  might  also  be  allowed  to  award 
to  the  claimant  a  certain  per  centage  upon 
the  debt  recovered,  by  way  of  costs ;  and 
on  the  other  hand,  a  defendant  unjustly 
sued  should   be   entitled  to  the  like  per 
centage  on  the  amount  unjustly  claimed 
from  him  by  the  unsuccessful  plain  tiff.   This 
rate  or  per  centage  would  not  at  all  aifect 
the  qnestion  of  costs  as  between  the  solicitor 
and  his  client,  which  would  still  be  governed, 
as  far  as  practicable,  by  the  rules  we  have 
above  proposed  with  regard  to  the  first  de- 
scription of  costs  ;  and  it  would  be  open  to 
the  parties  to  agree  or  not  (where  there  are 
parties  competent  to  agree),  that  the  so- 
licitor should  have  as  his  pay  the  per  cent- 
age  allowed  by  the  rules  of  Court,  as  above 
suggested.     But  if  this  plan  of  payment  by 
per  centage  (which  we  think  would  be  highly 
satisfactory  to  all,  and  tend  much  to  simplify 
proceedings)  be  not  adopted,  then  the  pre- 
sent practice  of  taxing  costs  must  be  fol- 
lowed in  such  cases,  altered  only  so  far  as 
to  allow  to  the  taxing  officers  the  most 
liberal  powers  and  discretion,  and  permit- 
ting them  whenever  they  shall'  think  right 
to  adopt  an  allowance  by  per  centage  or 
even  a  gross  sum ;  and  particularly  liber- 
ating them  from  the  present  obligation  to 
allow  according  to  the  length  of  the  docu- 
ments or  pleadings,  and  no  more. 

The  same  rule  of  per  centage  or  of  taxing 
when  necessary  might,  by  the  application  of 
a  little  ingenuity,  and  with  alterations  or 
exceptions  according  to  the  circumstances, 
be  made  to  suit  all  cases  in  which  the  costs 
are  to  be  paid  by  an  unwilling  or  incompe- 
tent party,  or  out  of  a  trust  fund  or  fund  in 
Court. 

When  a  claim  by  a  solicitor  for  costs 

against  his  client  or  employer  is  referred  to 

the  taxing  officers,  such  officers  must  be 

I  governed  by  no  fixed  and  invariable  scale  or 


to  its  construction  and  validity  as  must  measure  of  charge.    They  must,  of  course^ 

govern  a  contract  of  a  similar  nature  on  any      '     '  -  -j  — .• — n  ^i- .  -? -l 

other  subject. 

As  to  the  costs  of  falling  under  the  se- 
cond head,  which  must  necessarily  be  regu- 
lated by  some  fixed  scale,  our  Author  not 
l&aving  made  the  division  of  costs  which  we 
bave  above  suggested,  does  not  afford  us,  in 
Ins  conclasions,  any  definite  assistance  or 
explanation  of  his  views.  Our  own  opinion, 
liowever,  is  much  in  favour  of  the  system  of 


take  into  consideration  all  the  circumstances 
of  the  case,  and  award  accordingly.  They 
will  be  onlv  so  far  guided  by  the  present 
rates  of  allowance  as  they  shall  think  the 
cases  are  similar  and  the  rules  applicable. 
They  will  by  no  means  disregard  what  has 
been  the  custom  in  preceding  cases;  but 
when  called  on  to  decide  what  shall  be  the  pay 
of  a  professional  man  in  the  latter  half  of  the 
19th  century,  they  will  not  confine  them* 
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selves  to  the  charges  paid  to  the  same  class 
of  workmen  in  the  beginning  of  the  18th 
century.  They  will,  like  a  jury,  or  men  of 
the  world,  look  to  the  position  and  usual 
remuneration  of  their  fellow  countrymen  at 
the  time  in  question ;  and  they  will  con- 
sider the  talent  and  labour  bestowed,  and 
the  responsibility  incurred.  It  will  often  be 
their  province  to  decide  whether  there  be 
any  agreement  or  usage  in  the  case  on  the 
subject  of  costs,  or  anything  approaching 
to  it,  which  ought  to  affect  the  rate  of 
allowance ;  and  also  to  determine  whether 
the  agreement  be  fair  and  such  as  ought  in 
justice  to  be  sustained.  And  when  such  an 
agreement  clearly  exists,  they  may  often 
be  called  on  to  interpret  its  meaning  and 
apply  it  to  the  circumstances. 

We  believe,  that  were  professional  men 
emancipated  from  the  present  narrow- 
minded  and  injurious  rules  as  to  costs, — 
and  we  think  it  is  clear  it  could  be  done 
with  facility  and  justice,— a  system  of 
charge  and  allowance  would  soon  become 
understood  which,  if  the  proposed  change 
did  not  at  once  tend  to  lighten  the  duties 
of  the  taxing  oificer,  would  at  any  rate, 
after  a  short  lapse  of  time,  afford  data  from 
which  improvements  in  the  rules  of  taxation 
might  be  framed,  and  rendered  capable  of 
gradual  alteration  and  adaptation  from  time 
to  time,  as  the  lapse  of  years  or  altered 
circumstances  might  require.  Every  argu- 
ment, whether  of  justice  or  sound  policy, — 
arguments  that  must  always  go  hand  in 
hand, — is  in  favour  of  such  an  alteration  ; 
and  we  cannot  but  believe  that  public 
opinion  will  before  long  enforce  it  on  the 
legislature,  or  on  those  authorities  whose 
paramount  duty  it  is  to  originate  reforms 
obviously  tending  to  the  public  advantage. 

ORDERS  IN  LUNACY. 

7th  NovEMBBR,  1853. 

I,  Robert  Monsey,  Barox  Crakworth, 
Lord  High  Chancellor  of  Great  Britain,  in- 
trusted, by  virtue  of  her  Majesty  the  Queen's 
Sign  Manual,  with  the  care  and  commitment 
of  the  custody  of  the  persons  and  estates  of 
persons  found  idiot,  lunatic,  or  of  unsound 
mind,  do,  with  the  advice  and  assistance  of 
the  Ripfht  Honourable  Siii  Jamrs  Lewis 
Knight  Bruce  and  the  Right  Honourable 
Sir  George  James  Turner,  the  Lords 
Justices  of  the  Court  of  Appeal  in  Chancery, 
also  being  intrusted  as  aforesaid,  and  by 
virtue  and  in  exercise  of  the  powers  or  autho- 
rities in  this  behalf  vested  in  me  by  the  Lunacy 
Regulation  Act,  1853,  and  of  every  other  power 
or  authority  in  anj-wise  enabling  me  in  this 
behalf,  order  as  follows : — 


I.  The  General  Orders  in  Lunacy  dated  re* 

spcctivcly  the  27th  day  of  October,  1842,  and 
the  I5th  day  of  April,  1844,  are  hereby  dis- 
charged. 

II.  All  pending  proceedings  are  to  be  car- 
ried on  according  to  the  provisions  of  these 
Orders,  as  far  as  may  be  practicable,  and  sub- 
ject thereto  according  to  the  practice  heretofore 
subsisting ;  and,  in  case  of  doubt  as  to  the 
mode  of  procedure,  in  such   of  the   modes 

I  aforesaid  as  the  Masters  shall  direct :  and  the 
I  provisions  of  these  Orders  are  to  be  deemed  to 
'  be  subject  to  variation  by  Special  Order  in  any 
case,  and  are  to  be  applicable  only  where  there 
may  bs  no  express  directions  contained  in  or 
given  by  any  Special  Order  concerning  any  of 
the  several  matters  provided  for  in  these 
Orders,  or  so  far  as  such  directions  may  not 
extend. 

III.  In  these  Orders,  unless  there  be  some- 
thing  in  the  subject-matter  or  contest  repug- 
nant to  such  a  construction,  words  expressed 
in  the  singular  and  in  the  plural  number  re- 
spectively are  to  be  construed  as  applicable 
respectively  to  several  persons  or  things,  and 
to  one  person  or  thing,  and  words  importing 
the  masculine  gender  are  to  be  construed  as 
applicable  to  females  as  well  as  males.  The  ex- 
pression *'  the  Masters  "  is  to  be  taken  to  mean 
the  Masters  jointly  and  severally ;  the  expres- 
sion *'  the  Accountant-General "  to  mean  the 
Accountant- General  for  the  time  being  of  the 
High  Court  of  Chancery ;  the  expression  "the 
Bank "  to  mean  the  Bank  of  England ;  the 
expression  "  next  of  kin  "  to  comprehend  hkax 
or  heirs-at-law,  and  also  the  person  or  persons 
who  would  be  entitled  to  the  lunatic's  estate, 
or  to  shares  thereof,  under  the  Statutes  for  the 
distribution  of  the  effects  of  intestates,  m  case 
he  were  dead  intestate ;  the  provisions  refer- 
ring to  Orders  in  Lunacy  are  to  be  deemed  to 
extend  as  far  as  they  may  be  applicable,  wMtaHs 
mutandis,  to  the  case  of  directions  contained  in 
reports  confirmed  by  fiat;  and  the  provisions 
respecting  the  committee  of  the  estate,  hie  ap- 
pointment, accounts,  payments,  allowances, 
and  matters  of  the  like  nature  are  to  be  deemed 
to  extend  as  far  as  they  may  be  applicable. 
mutatis  mutandis,  to  the  case  of  a  receiver. 

IV.  Where  in  these  Orders,  or  in  a  Special 
Order,  a  limited  time  from  and  after  a  date  or 
event  is  appointed  or  allowed  for  doing  any  act 
or  taking  any  proceeding,  the  computation  of 
such  limited  time  is  not  to  include  the  day  of 
such  date,  or  of  the  happening  of  such  event 
as  aforesaid,  but  is  to  commence  at  the  begin- 
ning of  the  next  following  day ;  and  the  act  or 
proceeding  is  to  be  done  or  taken,  at  the  latest, 
on  the  last  day  of  the  limited  time  according  to 
this  computation. 

V.  Where  according  to  these  Orders,  or  a 
Special  Order,  the  time  for  doing  any  ad  or 
taking  any  proceeding  expires  on  a  Sunday  or 
on  a  day  on  which  the  offices  are  closed,  and 
by  reason  thereof  the  act  or  proceeding  cannot 
be  done  or  taken  on  that  day,  the  act  or  pro- 
ceeding is,  as  far  as  regards  the  time  of  doinf^ 
or  taking  the  same,  to  be  held  to  be  duly  done 


OrderM  in  Lunacy, 


or  taken  if  done  or  taken  on  the  Monday  next  |  yo«  and  attested  by  your  solicitor,  and^  tlit» 

following,  or  on  the  day  on  which  the  o£Bcea     ^'  "'     "       "  '  "'     " 

next  open«  as  the  case  may  be. 


VI.  The  power  of  the  I*ord  Chancellor, 
Lords  Justices,  and  Masters  respectively,  to 
enlarge  or  abridge  the  time  for  doing  any  act 
or  taking  any  proceeding  upon  such  (if  any) 
terms  as  shall  to  him  or  them  seem  expedient, 
is  to  be  deemed  unaffected  by  these  Orders. 

Proeeedvugs  respecting  ike  InquUiiion, 


with  the  Registrar  in  Lunacy,  at  his  office  in 
Southampton  Buildings,  Chancery  Lane,  l^»n- 


don,  within  seven  days  after  your  receij^t  '»!. 
this  present  notice. 

"  Dat.  d  this        day  of 

(Signed)        "  X.  \  r 

IX.  A  notice  under  either  of  the  two  hist 

preceding  Orders  is  to  be  served  on  the  allcifeil 

lunatic, by  being  delivered  to  him  personally: 

or  where,  by  reason  of  the  condition  or  situa. 

VII.  The  notice  to  an  alleged  lunatic  of  the  tjon  ©f  the  alleged  lunatic,  or  the  other  eirctuu- 

presentation  of  the  petition  for  inquiry  is  to  be  I  stances  of  the  case,  personal  service  cannot  ho 

by  service  on  him  oT  a  copy  of  such  petition,  i  effected,  or  it  is  deemed  inexpedient  to  cffert 

with  a  notice  thereon  indorsed,  signed  by  the  j  personal  service,  then  by  being  delivere.l  to 


petitioner  or  by  his  solicitor,  to  the  following 
effect,  with  such  variations  as  circumstances 
may  require : — 
"  Mr.  A.  B., 
"Take  notice^  that  a  petition,  of  which  a  copy 
is  within  written,  was  on  the  day  of 

presented  to  the  Lord  Chancellor  by 
me  [or,  by  C.  D.,  of  ],'  and  that  by 

virtue  of  and  under  the  same  an  inquiry  may 
be  ordered  to  take  place  before  one  of  the  Mas- 
ters in  Lunacy,  as  to  whether  you  are  or  are 
not  of  unsound  mind  and  incapable  of  manag- 
ing yourself  and  your  affairs,  but  that  you  may, 
in  case  you  think  fit,  demand  that  such  inquiry 
may,  if  ordered,  be  had  before  a  jury,  in  which 
.  case  a  notice  of  such  your  desire  must  be  signed 
by  you,  and  attested  by  your  solicitor,  and 
filed  with  the  Registrar  in  Lunacy,  at  his  office 
in  Southampton  Buildings,  Chancery  Lane» 
London,  within  seven  days  after  your  receipt 
of  this  present  notice. 

"  Dated  this  day  of 

(Signed)  "  C.  D. 

[or  X.  Y.,  of 
"  Solicitor  for  the  petitioner  C.  D.]" 
VIII.  The  notice  to  an  alleged  lunatic  of  a 
report  of  the  Commissioners  in  Lunacy,  under 
Section  LIV.  of  the  said  Act,  is  to  be  to  the 
effect  following,  with  such  vaiiutione  as  circum- 
stances may  require ; — 
"Mr.A.B., 
*'Takc  notice,  that  the  Commissioners  in 
Lunacy  did  on  the  day  of  make 

a  report  to  the  Lord  Chancellor,  stating  that 
you  are  detained  or  taken  charge  of  as  a  per- 
son of  unsound  mind  {or,  that  you  are  alleged 
to  be  a  person  of  unsound  mind],  and  that 
they  are  of  opinion  that  your  property  is  not 
dulf  protected   [or,  that  the  income  of  your 
property  is  not  duly  applied  for  your  benefit]. 
Ana  take  notice,  that,  such  refiort  having  been 
duly  filed,  an  inquiry  may  thereon  be  ordered 
by  the  Lord  Chancellor  to  take  place  before 
one  of  the  Masters  in  Lunacy  as  to  whether  or 
not  you  are  of  unsound  mind  and  incapable  of 
managing  yourself  and  your  affairs ;   but  that 
in  case  you  think  fit  to  demand  that  such  in- 
quiry 4f  ordered  to  be  held,  may  take  place  be- 
fore a  jury,  a  notice  thereof  must  be  signed  by 


some  adult  inmate  at  the  dwelling-houso,  or 
usual  or  last  known  place  of  abode,  of  iIn- 
alleged  lunatic  within  the  jurisdiction,  and  an 
affidavit  of  service  stating  particularly  the  tune 
and  place  and  mode  of  service,  and,  where  1  rier«' 
has  not  been  personal  service,  the  grounds  aiul 
reasons  of  such  service  not  having  been  madf. 
is  to  be  filed  with  the  registrar. 

X.  The  notice  .to  be  given  by  an  all/iyt*'! 
lunatic  for  demanding  a  jury  may  be  to  th*-. 
eflfect  following,  with  such  variations  as  c'tr* 
cumstances  may  require ;  that  is  to  say : — 
"  In  the  matter  of  A.  B.,  an  alleged  lunatic. 
I,  the  above-named  A.  B.,  having  been  on 
the  day  of  served  with  a  notu-ti 

of  the  presentation  of  a  petition  for  an  inquU  y 
[or,  of  the  filing  of  a  report  whereon  an  inquiry 
may  be  ordered]  whether  or  not  I  am  of  un- 
sound mind  and  ineapable  of  managini?  my^tt-lt 
and  my  affairs,  do  hereby  demand  that,  in  th«» 
event  of  such  an  inauiry  as  aforesaid  beintf 
ordered,  the  same  be  had  before  a  jury. 
•*  Dated  this  day  of 

(Signed)  "A.  H. 

Witness, 
M.  N.,  of 
"  Solicitor  for  the  above-named  A.  B.* 


'  Where  a  demand  for  a  jury  has  been  fikd 
before  petition  from  tlvis  to  the  end  is  to  be 
omitted. 


Proceedings  after  Inquisition. 
XL  The  Masters  are  in  each  matter,  imnuili- 
ately  after  inquisition  finding  the  party  to  l>*t  ;i 
lunatic,  to  inquire  and  report  on  the  maitt  i> 
following;— 

1.  The  luou tic's  situation. 

2.  The  nature  of  his  lunacy. 

3.  Who  is  the  most  fit  person  to  be  appointed 
the  committee  of  his  person  and  cr  \\\^ 
estate. 

4.  Of  what  his  fortune  consisU. 
o.  The  amount  of  his  income. 

6.  In  what  manner,  and  at  what  expense.  an<1 
by  whom,  and  where,  he  has  been  main- 
tained: what  is  fit  to  be  allowed  for  h\^ 
past  maintenance :  whether  anything  and 
what  is  due,  and  to  whom,  in  re-ptrt 
thereof;  and  to  whom  and  out  of  w)»«t 
fund  the  same  ought  to  be  paid. 

7.  What  is  fit  to  be  allowed  for  his  fiuun 
maintenance.  From  what  time  the  aU«»w- 
anee  ought  to  commence,  and  out  of  wi»5«< 
fund  the  same  ought  to  be  paid. 

XII.  The  Masters  are  to  be  at  liberty  from 
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time  to  time  to  make  such  iDquiries  as  to  them 
shall  seem  expedient  respecting  any  dealings 
with  the  lunatic's  estate,  and  the  application  of 
the  same,  or  any  part  thereof,  prior  to  the  date 
of  the  inquisition,  and  respecting  the  state  and 
condition  of  the  lunatic  when  any  such  deal- 
ings took  place,  whether  anv  request  or  pro- 
posal in  that  hehalf  shall  or  shall  not  have  been 
made  to  or  laid  before  them,  and  to  report  there- 
on, and  on  the  circumstances  connected  there- 
with, and  the  steps,  if  any,  proper  to  be  taken, 
and  by  and  against  whom  in  relation  thereto. 

XIII.  The  Masters  are  to  be  at  liberty,  when 
it  shall  seem  to  them  expedient,  to  inquire  what 
debts,  if  any,  not  open  to  dispute  or  question 
are  due  from  the  lunatic,  and  to  whom  and 
whether  the  same,  or  any,  and  what  parts  or 
part  thereof  ought  to  be  paid,  and  out  of  what 
funds  or  ^property,  and  to  entertain  proposals 
for  the  adjustment  or  settlement  thereof,  and 
for  the  compromise  and  settlement  of  any  dis- 
puted debt,  claim,  or  demand  upon  or  against 
the  lunatic  or  his  estate,  and  to  report  on  such 
matters  respectively. 

XIV.  The  Masters  are  also  to  be  at  liberty 
from  time  to  time  to  receive  any  proposal  and 
conduct  any  inquiry  touching  any  other  matters 
affecting  the  property  of  the  lunatic,  whether 
real  or  personal,  and  to  report  thereon. 

XV.  The  committee  of  the  estate  is  annually, 
or  at  such  longer  or  shorter  periods  as  the 
Masters  shall  fix,  to  procure  his  accounts  to  be 
delivered  into  the  Master's  office,  and  is  to  at- 
tend before  the  Master  from  time  to  time,  and 
at  or  within  such  time  as  the  Masters  shall  fix, 
and  have  such  accounts  taken  and  passed,  in 
taking  and  passing  which  accounts  the  Masters 
are  to  make  to  him  all  just  allowances,  includ- 
ing an  allowance  of  his  reasonable  and  proper 
costs,  charges,  and  expenses  of  passing  the  ac- 
counts and  those  of  the  next  of  kin  and  other 
persons  (if  any)  allowed  to  attend  on  the  pass- 
ing of  the  costs  of  the  estate. 

XVI.  The  balances  certified  by  the  Masters 
to  be  due  from  the  committee  of  the  estate  on 
passing  his  accounts  from  time  to  time,  or  so 
much  thereof  respectively  as  the  Master  certify 
to  be  proper  to  be  paid  by  him,  are  to  be  paid 
by  him,  at  or  within  such  time  as  the  Masters 
shall  fix,  into  the  bank,  with  the  privity  of  the 
Accountant-General,  to  the  credit  of  the  matter, 
and  the  same,  when  paid  in,  and  any  sum  of 
cash  at  the  bank  to  which  the  lunatic  may  be 
entitled,  or  so  much  thereof  respectively  as  the 
Masters  shall  by  their  certificate  direct,  are 
from  time  to  time,  and,  in  case  the  Masters 
shall  think  fit  to  fix  a  time,  then  within  such 
time  as  the  Masters  shall  fix,  to  be  laid  out  in 
the  purchase  of  Bank  3/.  per  cent.  Annuities, 
in  the  name  and  with  the  privity  of  the  said 
Accountant-General,  in  trust  in  the  matter: 
and  the  dividends  from  time  to  time  to  accrue 
due  on  the  Bank  Annuities  tt  be  so  purchased, 
and  all  accumulations  of  dividends,  are,  unless 
the  Masters  shall  otherwise  certify,  as  and  when 
the  same  amount  to  a  competent  sum,  to  be 
laid  out  by  the  Accountant-General  in  like 
manner,  without  any  requests  for  the  purpose. 


XVII.  Where  the  committee  of  the  estate 
makes  default  in  bringing  in  his  account,  or  in 
having  the  same  pasted,  or  in  paying  the  ba- 
lance certified  to  be  due  from  him,  or  in  cauang 
the  same,  or  any  sum  of  cash  in  the  bank,  to 
be  laid  out  pursuant  to  any  certificate  or  di- 
rection in  that  behalf,  the  Masters  are,  unless 
good  cause  be  shown  to  them  to  the  contrary, 
not  only  to  disallow  any  salary  claimed  by  him 
or  his  representatives,  but  also  to  charge  him 
or  them  with  interest,  after  the  rate  of  5/.  per 
cent,  per  annum,  upon  any  balance  or  cash  for 
the  time  during  which  the  same  respectively 
appears  to  have  improperly  remained  in  hand 
or  uninvested  (as  the  case  may  be). 

XVIIL  The  committee  of  the  estate  is  on 
each  occasion  of  passing  his  account,  and  also 
whensoever  the  Masters  may  so  require,  to 
satisfy  the  Masters  that  his  sureties  are  living, 
and  that  neither  of  them  has  been  declared 
bankrupt  or  insolvent ;  and  in  default  thereof, 
the  Masters  are  to  require  him  to  enter  into 
fresh  security  within  such  time  as  they  shall  fix. 

XIX.  The  security  of  the  committee  of  the 
estate  may  be  from  time  to  time  on  request  re- 
duced to  an  amount  corresponding,  in  the 
judgment  of  the  Masters,  with  the  condition 
for  the  time  being  of  the  estate  and  effects  of 
the  lunatic,  and  the  dividends,  interest,  and 
annual  produce  thereof.  And  he  is  to  be  at 
liberty  to  enter,  from  time  to  time,  into  fresh 
security  accordingly,  to  the  approbation  of  the 
Masters. 

XX.  Where  the  Masters  by  certificate  direct 
or  give  liberty  for  the  payment  into  the  bank  of 
money,  or  the  transfer  mto  the  name  of  the 
Accountant-General  of  stock  respectivdiy  be- 
longing to  the  lunatic,  to  the  credit  of  or  in 
trust  in  the  matter,  they  are  to  be  at  liberty  to 
direct  that  the  same  be  placed  to  such  partica- 
lar  account,  or  that  it  shall  not  be  paid  or 
transferred  out  without  notice  to  such  person, 
as  occasion  may  require  and  they  may  direct 

XXI.  The  Masters  are  from  time  to  time  in 
each  of  the  cases  following,  without  Special 
Order,  to  inquire  and  report  whether  or  not 
it  is  expedient  that  a  committee  of  the  person 
or  of  the  estate  should  be  appointed,  and  if  so, 
who  is  the  most  fit  person  to  be  appointed : 
that  is  to  say, 

1.  On  default  of  a  person  approved  to  be 
committee  of  the  estate  in  duly  perfecting 
his  security. 

2.  On  default  of  a  committee  of  the  estate  in 
duly  perfecting  a  fresh  security  when  re- 
quired by  the  Masters. 

3.  On  the  death  or  discharge  of  a  committee, 
or  one  of  several  committees  (where  the 
custody  does  not  survive). 

XXII.  The  Masters  are  to  be  at  liberty  to 
permit  any  person  whose  attendance  may  ap- 
pear to  them  to  be  proper,  and  for  the  security 
or  advantage  of  the  lunatic  or  his  estate,  other 
than  the  committee  and  next  of  kin  of  the 
lunatic,  to  attend  on  the  proceedings,  or  on  any 
particular  proceeding  before  them  in  the  matter; 
and  all  the  provisions  contained  in  Section 
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SI  of  the  eaid  Act,  as  to  the  attendance  of 
next  of  kin,  are  to  extend  and  apply,  mutatis 
mutandist  to  the  attendance  of  such  person  as 
aforesaid  as  well  before  the  Masters  as  before 
the  Lord  Chancellor  or  Lords  Justices. 

XXIII.  The  Masters  are  to  be  at  liberty  to 
direct  that  several  parties  appearing  before 
them  by  different  solicitors  shall  appear  by  the 
same  solicitor,  or  otherwise  at  their  own  costs, 
or  that  several  parties  appearing  before  them  by 
the  same  solicitor  shall  appear  by  different  so- 
licitors, and  the  parties  are  not  to  appear 
otherwise  before  the  Lord  Chancellor  or  Lords 
Justices,  except  by  special  leave,  or  at  their 
own  costs. 

XXIV.  The  Masters  are  to  be  at  liberty,  on 
request  or  otherwise,  to  make  a  separate  report, 
or  to  state  any  circumstances  especially  with 
respect  to  the  subject-matter  of  a  report,  as 
they  see  fit,  and  are  to  be  at  liberty  to  make  a 
special  report  or  special  certificate  on  any 
matter  aa  they  see  fit. 

XXV.  In  reports,  certificates,  orders,  and 
other  documents,  issued  from  or  brought  into 
the  offices  of  the  Masters  and  registrar  respec- 
tively, numbers  are  to  be  denoted  by  figures 
and  not  by  words,  except  in  affidavits  and  the 
condosion  of  reports  and  certificates,  and  the 
orderinic  parts  of  orders. 

XXV  I.  Any  person  in  whose  custody,  pos- 
session, power,  or  control  the  same  may  be,  is 
to  be  at  liberty  to  deposit  any  will,  coaicil,  or 
testamentary  paper  of  the  lunatic  in  the  Office 
of  the  Masters,  upon  oath^  as  they  may  direct, 
there  to  remain  for  safe  custody. 

Stamps  and  Per  Centage, 

XXVII.  The  stamps  to  be  used  under  the 
Lunacy  Regulation  Act,  1863,  shall  be  the 
same  as  those  for  the  time  being  in  use,  under 
an  Act  passed  in  the  Session  of  Parliament 
held  in  the  15  &  16  Vict.,  intituled  *'  An  Act 
for  the  Relief  of  the  Suitors  of  the  High  Court 
of  Chanceiy."  Such  stamps  are  to  be  affixed 
by  the  parties  requiring  the  same  on  the  vellum, 
parchment,  or  paper  on  which  the  proceeding 
in  respect  whereof  such  stamps  shall  be  requir- 
ed is  written  or  engrossed,  or  which  may  otner- 
wise  be  used  in  reference  to  such  proceeding. 

XXVIII.  Every  officer  who  shall  receive  anv 
document  to  which  a  stamp  shall  be  so  affixea, 
is  immediately  upon  the  receipt  thereof  to  ob- 
literate or  deface  such  stamp,  by  impressing 
thereon  a  seal  to  be  provided  for  that  purpose, 
but  so  as  not  to  prevent  the  amount  of  the 
stamp  from  being  ascertained,  and  no  such  do- 
cument is  to  be  filed  or  delivered  out  until  the 
stamp  thereon  shall  be  obliterated  or  defaced 
as  aforesaid. 

XXIX.  The  Masters  may  in  such  cases  as 
they  may  think  fit,  certify  that  the  whole  or 
any  part  of  the  per  centage  payable  under  the 
Limacy  Regulation  Act,  1853,  is  to  be  paid  j 
from  time  to  time  out  of  cash  arising  from  di-  ' 
vidends  of  tbe  lunatic  that  may  be  standing  to  | 
the  credit  of  the  matter  of  any  lunacy,  either  ' 
generally  or  to  any  particular  account,  and  in 
such  cases  the  certificate  is  to  be  left  at  the 


office  of  the  Accoualant-Gcneral,  and  the  Ac- 
countant^ General  is,  by  virtue  of  such  certifi- 
cate, when  so  left,  from  time  to  time  out  of 
such  cash  to  carry  over  to  the  credit  of  the 
Suitors'  Fee  Fund  Account  the  amount  to  be 
so  certified,  and  any  Orders  made  and  to  be 
made  in  any  such  matters  respectively  are  to  be 
subject  to  this  Order,  and  to  be  acted  upon  by 
the  Accountant- General  accordingly. 

XXX.  In  all  other  cases  the  said  per  centage 
is  to  be  paid  by  means  of  stamps,  and  the  Chief 
Clerk  to  the  Masters  is  from  time  to  time  to 
give  notice  in  writing  to  the  committee,  or 
other  person,  of  the  amount  of  per  centage  to 
be  paid  by  him,  according  to  the  certificate  of 
the  Masters,  under  Section  77  of  the  said 
Act,  and  of  the  time  within  which  such  amount 
is  to  be  paid>  which  time  is  to  be  fixed  by  the 
Masters,  and  mentioned  in  their  certificate; 
and  the  said  committee  or  other  person  is  with- 
in such  time' to  pay  the  amount  stated  in  the 
notice  out  of  the  income  of  the  lunatic,  by  pur- 
chasing stamps  to  such  amount,  and  file  sucb 
notice  with  the  stamps  affixed  at  the  Office  of 
the  Masters. 

XXXI.  Where  it  appears  to  the  Masters> 
with  a  view  to  the  establishment  of  a  uniform 
period  for  the  payment  of  per  centage  in  the 
several  matters  in  lunacy,  or  for  other  purposes, 
to  be  expedient,  they  are  to  be  at  liberty  to 
make  in  any  case  a  certificate  comprising  the 
income  of  a  period  greater  or  less  than  one 
year,  and  stating  the  amount  of  per  centage 
payable  for  such  period,  calculated  according 
to  the  scale  provided  in  the  said  Act. 

XXXII.  The  Masters  are,  once  at  least  in 
every  six  months,  and  oftener  if  they  shall 
think  fit,  to  certify  the  names  of  all  persons,  if 
any,  who  shall  then  be  in  default  in  paying  tbe 
amount  certified  to  be  payable  by  them  in  re* 
spect  of  the  said  per  centage,  and  filing  the 
notices  duly  stamped  as  hereinbefore  provided, 
w^th  the  amounts  payable  by  such  parties  re- 
spectively. 

XXXIII.  The  foregoing  Orders  respecting 
per  centage  shall  extend  and  be  applied  to  the 
property  of  lunatics  under  the  protection  of  the 
Lord  Cnancellor  and  Lords  Justices,  intrusted 
as  aforesaid,  by  virtue  of  proceedings  taken 
under  the  Act  of  the  Session  of  Parliament 
hnlden  in  the  8  &  9  Vict.,  c.  100,  s.  95,  and 
also  to  the  property  of  lunatics  under  the  pro* 
tection  of  the  Lord  Chancellor  and  Lords 
Justices,  intrusted  as  aforesaid  by  virtue  of  the 
transmission  of  the  record  of  an  inquisition 
from  Ireland  and  its  entry  of  record  in  the 
Chancery  of  England,  except  in  respect  of 
income  arising  from  property  of  such  persons 
not  within  the  jurisdiction  of  the  Lord  Chan- 
cellor and  Lords  Justices,  intrusted  as  afore- 
said, nor  administered  under  their  authority; 
and  the  several  foregoing  Orders  as  to  fees, 
shall  extend  and  apply  to  all  the  proceedings 
in  the  matter  of  sucn  lunatics  as  aforesaid,  and 
in  the  matter  of  any  persons  residing  out  of 
England  and  Wales,  and  declared  idiot,  lunatic, 
or  of  unsound  mind,  according  to  the  laws  of 
the  place  where  they  are  residing,  where  the 
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l:ord  Chancellor  or  Lords  Jastieesi  intriMCed 
as  aforesaid,  make  an  order  affeetinnf  tbe  stock, 
or  any  portion  of  the  capital,  stock,  or  shares 
o(  such  person  as  last  aforesaid,  or  the  divi- 
dends thereof. 


And  for  the  purpose  of  saving  the  repetition 
in  Orders  in  Lunacy  that  may  from  time 
to  time  be  made,  of  directions  usually  in- 
serted therein.  I  do,  in  pursuance  of  the 
Lunacy  Regulation  Act,  1853,  and  with  the  i 
advice  and  assistance  aforesaid,  further 
order  as  follows : — 
XXXIV.  Where  any  matter  or  thing  is  re- 
ferred to,  or  is  directed  or  pf  rmitted  to  be  done 
l>y  or  before  the  Masters,  it  is  to  be  considered 
to  be  referred  to  them  jointly  and  severally,  and 
may  be  done  by  or  before  them  or  either  of 
rliem,  but  so  nevertheless  that  all  matters  in  the 
same  lunacy  may,  so  far  as  may  be  convenient, 
^0  conducted  and  carried  on  before  the  same 
.Master. 

XXXV^  All  Orders  for  the  appointment  of 
I'o^nmittees,  and  for  the  allowance  of  mainten- 
ance, are  to  be  deemed  to  take  effect  only  until 
further  Order.  , 

XXX VL  Where  it  is  ordered  that  a  person 
named  be  appointed  committee  of  the  estate, 
the  Order  is  to  be  deemed  to  take  effect  only  on 
rlid  Master  certifying  that  he  has  given  such 
security  as  they  h^ve  approved  of  for  answering 
the  estate  and  accounting  for  the  rents,  profits, 
and  produce  thereof  once  in  every  year,  or 
ofiener  if  thereunto  required,  before  the  Mas- 
ters, and  such  security  is  to  be  perfected  at  or 
ti'ithin  such  time  as  the  Masters  may  appoint ; 
and  until  such  security  shall  have  been  per- 
iVcted  the  approved  committee  is  not  to  inter- 
fere in  any  manner  in  the  affairs  and  concerns 
of  the  lunatic  as  the  committee  of  his  estate  or 
otherwise. 

XXXVII.  Where  it  is  ordered  that  a  person 
jiumed  be  appointed  receiver  of  the  estate,  or 
the  Masters  are  directed  to  appoint  a  receiver 
tliereof,  they  are  to  allow  him  a  reasonable 
^-^lary  for  his  care  and  pains  in  the  management 
of  the  estates,  he  first  giving  security,  to  be  ap- 
proved of  by  the  Masters,  and  taken  before  a 
( Commissioner  to  administer  Oaths  in  Chancery 
in  the  country,  if  there  shall  be  occasion,  duly 
and  annually  to  account  for  what  he  shall  re- 
ceive, and  to  pay  the  same  as  he  shall  be  di- 
rected. And  the  tenants  of  the  lunatic's  estates 
aro  to  attorn  and  pay  their  rents,  in  arrear  and 
u  rowing  rents  to  the  receiver,  who  is  to  be  at 
liberty  to  let  and  set  the  estates  from  time  to 
time,  with  the  approbation  of  the  Masters,  as 
tlu^re  shall  be  occasion. 

XXXVIII.  Where  it  is  ordered  that  the 
rdinmittee  of  the  estate  do  receive  or  be  at 
liberty  to  receive  any  money  on  account  of  the 
lunatic  or  his  estate,  he  is  to  give  credit  for  the 
>ame  on  passing  his  accounts  before  the  Mas- 
ters;  and  where  any  sum  is  ordered  to  be  al- 
lowed for  the  maintenance  of  the  lunatic,  or  to 
hp  expended  for  any  other  pnrpose  out  of  his 

ffttate,  the  committee  of  the  estate  is  to  be  al- 


lowed the  amount  of  the  allowance  for  mainten- 
ance, or  tbe  amount  to  be  expended  (as  the 
case  may  be),  on  passing  his  accounts  before 
the  Masters. 

XXXIX.  Where  it  is  ordered  that  the  com- 
mittee of  the  estate  do  pay  any  sums  of  money 
for  maintenance,  he  is  to  pay  the  same  out  of 
income ;  and  where  it  is  ordered  that  he  do  pay 
any  cost^,  he  is  to  pay  the  same,  when  taxed, 
out  of  any  moneys  coming  to  his  hands  after 
providing  for  the  maintenance. 
I     XL.  Where  it  ia  ordered  that  the  committee 
I  of  the  estate  of  the  person  be  at  liberty  to  retain 
I  any  furniture  or  effects  of  the  lunatic,  be  is  to 
sign  an  inventor)'  thereof;  and  an  undertaking 
to  deliver  up  the  same  when  required  so  to  do, 
I  and  such  inventory  and  undertaking  are  to  be 
,  deposited  in  the  office  of  the  Masters. 

XLI.  Where  it  is  ordered  that  the  committee 

of  the  estate  be  discharged,  the  MaaUrs  are  to 

take  and  pass  his  account  of  his  receipts  and 

'  payments  for  or  on  account  of  the  lunatic  and 

,  his  estate,  from  his  oppointment,  or  from  the 

1  foot  of  his  then  last  account  passed  in  the  niat- 

j  ter,  up  to  the  day  of  the  date  of  the  order,  and 

;the  balance  (if  any)  which  the  Master  may 

j  certify  to  be  dnc  from  the  committee  on  pass- 

I  ing  the  aforesaid  account,  is  to  be  paid  by  him, 

by  virtue  of  the  certificate,  into  the  bank,  with 

the  privity  of  the  Accountant-Gencral,  to  the 

credit  of  the  matter,  within  such  time  as  the 

Masters  shall  by  their  certificate  direct;  and  in 

;  case  the  Masters  shall  find  a  balance  to  be  due 

j  to  the  discharged  committee,  the  same  is  to  be 

paid  to  him  by  the  new  committee  of  the  es- 

I  Ute,  out  of  the  estate  of  the  lunatic ;  and  upon 

'  payment  of  the  aforesaid  balance  (if  any)  by 

the  discharged  committee  in  manner  aforesud, 

or  in  case  there  shall  not  be  a  balance  found 

due  from  him,  or  in  case  the  taking  and  passing 

of  the  account  is  not  required,  and  may  in  the 

opinion  of  the  Masters  be  properlv  dupensed 

with,  then  his  security  is  to  oe  discharged. 

XLII.  Where  the  committee  of  the  estate 
dies,  the  Masters  are  to  take  and  pass  the  ac- 
count of  his  receipts  and  payments  for  and  on 
account  of  the  lunatic  and  his  estate,  from  his 
appointment,  or  from  the  foot  of  his  thtn  last 
account  passed  in  the  matter  up  to  the  &y  of 
his  death.  And  the  balance  (if  any)  which  the 
Masters  may  certify  to  be  due  from  the  late 
committee  on  passing  the  aforesaid  account 
may  be  paid  by  his  legal  personal  representa- 
tives, by  virtue  of  the  certificate,  into  the  bank, 
with  the  privity  of  the  Accountant-General,  to 
the  credit  of  the  matter,  within  such  time  as  the 
Masters  shall  by  their  certificate  direct ;  and  in 
case  the  Masters  shall  find  a  balance  to  be  doe 
to  the  late  committee,  the  same  is  to  be  paid  to 
his  legal  personal  representatives  by  the  new 
committee  of  the  estate  out  of  the  estate  of  the 
lunatic;  and  upon  payment  of  the  aforesaid 
balance  (if  any)  by  tbe  legal  personal  repre- 
sentatives of  the  late  committee  in  manner 
aforesaid,  or  in  case  there  shall  not  be  a  bal- 
ance Yound  due  from  him,  or  in  case  the  taking 
and  passing  of  the  account  is  not  required,  and 
may  in  the  opinion  of  the  Masters  be  properly 
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dispensed  vith^  then  his  security  is  to  be  dis- 
cbarffed. 

XLIII.  Where  a  supersedeas  is  issued,  the 
Masters  are  to  take  ana  pass  the  account  of  the 
committee  of  the  estate  of  his  receipts  and  pay- 
ments for  and  on  account  of  the  lunatic  and 
his  estate  from  his  appointment,  or  from  the 
foot  of  his  then  last  account  passed  in  the 
matter  up  to  the  day  of  the  date  of  the  Order. 
And  the  balance  (if  any)  which  the  Masters 
may  certify  to  be  due  from  the  committee  on 
^sing  the  aforesaid  account  is  to  be  paid  by 
him  to  the  lunatic.  And  in  case  the  Masters 
shall  find  a  balance  to  be  due  to  the  committee, 
the  same  is  to  be  paid  to  him  by  the  lunatic ; 
and  upon  payment  of  the  aforesaid  balance  (if 
any)  by  the  committee  in  manner  aforesaid,  or 
in  case  there  shall  not  be  a  balance  found  due 
from  him,  or  in  case  the  taking  and  paHsin^;^  of 
the  account  is  not  required,  then  his  security  is 
to  be  discharged,  and  due  notice  of  attending 
the  Masters  is  to  be  given  to  the  lunatic. 

XLIV.  Where  a  lunatic  dies,  the  Masters 
are  to  take  and  pass  the  account  of  the  com- 
mittee of  the  estate  of  his  receipts  and  pay- 
ments for  and  on  account  of  the  late  lunatic 
and  bia  estat^  from  his  appointment  or  from 
the  foot  of  his  t|^n  last  account  passed  in  the 
matter  up  to  the  day  of  the  decease  of  the  late 
lunatic.  And  the  balance  (if  any)  which  the 
Masters  may  certify  to  be  due  from  the  com- 
mittee on  passinj;  tne  aforesaid  account  is  to  be 
paid  by  him  to  the  legal  personal  representa- 
tives of  the  late  lunatic,  to  be  by  them  applied 
in  a  dae  course  of  administration ;  and  upon 
payment  of  the  aforesaid  balance  (if  any)  by 
the  committee  in  the  manner  aforesaid,  or  in 
case  there  shall  not  be  a  balance  found  due 
from  the  committee,  or  in  case  the  taking  and 
passing  of  the  account  is  not  required,  and  may 
in  the  opinion  of  the  Masters  be  properly  dis- 
pensed with,  then  his  security  is  to  be  dis- 
charged. 

XLV.  Where  a  committee  enters  into  a  fresh 
security,  upon  the  same  being  duly  perfected, 
and  upon  the  balance  then  due  by  the  com- 
mittee being  paid  or  secured  to  the  satisfaction 
of  the  Master,  the  security  theretofore  in  force 
is  to  be  discharged. 

XLVL  Where,  under  or  in  pursuance  of 
these  Orders,  or  any  special  Order,  the  security 
of  a  committee  of  the  estate  or  receiver  is  to  be 
discharged,  then,  in  the  case  of  a  bond,  the 
Masters  are  to  deliver  up  the  same  to  be  va- 
cated and  cancelled.  And  in  the  case  of  a  re- 
cognizance the  Masters  are  by  a  certificate  to 
direct  the  Clerk  of  the  Inrohnents  of  the  Court 
of  Chancery  to  attend  the  Master  of  the  Rolls 
with  the  inrolment  of  the  recognizance  to  be 
vacated  and  discharged ;  and  such  clerk  is,  by 
Tirtne  of  such  certificate,  to  attend  accord- 
ingly. And  in  the  case  of  security  having 
been  given  in  the  whole  or  in  part,  by  a  sura  of 
money  or  stock  being  brought  into  Court,  the 
liMters  are,  by  report,  to  approve  the  f^ayment 
or  transfer  in  such  manner  as  the  committee  or 
mcsiver  may  request,  and  as  may  seem  proper, 
of  ths  Mm  of  money  or  stock  so  brought  in  as 


aforesaid,  and  of  all  stock  div  idends  and  accu- 
mulation of  dividends  produced  by  or  arising 
from  the  same ;  and  on  such  report  being  con- 
firmed, such  payment  or  transfer  is  to  be  made 
accordingly,  by  or  with  the  jjrivity  of  the  Ac- 
countant-General,  as  the  case  may  require. 

XLVII.  On  the  death  of  a  lunatic,  or  a  sti- 
persedeas  being  issued,  the  Masters  are  to  as- 
certain snd  report  who  is  entitled  to  receive  the 
several  deeds,  securities,  bonds,  papers,  effects 
and  things  relating  to  or  forming  part  of  the 
estate  and  property  of  the  lunatic  remuning 
deposited  in  their  office  for  safe  custody,  and 
on  such  report  bsinir  confirmed  the  same  are  to 
be  delivered  out  t<i  the  person  who  may  be  en- 
titled to  receive  the  same  respectively. 

XLVIII.  Where  it  is  ordered  that  any  costs, 
or  costs,  charges,  and  expenses  be  taxed,  the 
Taxing  Master  o!  the  Court  of  Chancery  in  ro- 
tation, or  the  Taxing  Master  to  whom  the  tax- 
ation of  costs  in  the  matter  stands  referred  (as 
the  case  may  be),  is  to  tax  and  certify  such 
costs,  or  costs,  charges,  and  expenses,  and  also 
to  certify  the  names  of  the  respective  solicitors 
to  whom  the  same  should  be  paid ;  and  due 
notice  of  attending  the  Taxing  Master  on  the 
taxation  is  to  be  given  to  euch  parties  as  the 
Master  shall  have  certifiec)  are  to  attend  on  the 
proceedings  in  the  matter ;  and  where  it  is  or- 
dered that  the  costs,  charges,  and  expenses  of 
any  committee  or  next  of  kin  in  the  matter  of 
any  lunacy  be  taxed,  the  Taxing  Master*  in 
taxing  such  costs,  charges,  and  expenses,  is 
not  to  allow  the  costs,  charges,  or  expenses  of 
any  petition  or  application  upon  which  no  order 
shall  have  been  drawn  up,  unless  the  same  shall 
by  any  order  be  directed  to  be  allowed  or  or- 
dered to  be  costs  in  the  matter  of  such  lunacy; 
nor  to  allow  the  costs,  charges,  or  expenses  of 
any  proposal  or  inquiry  before  the  Masters, 
which  they  shall  have  disallowed,  or  not  thought 
fit  to  adopt  or  carry  into  effect,  unless  the 
Masters  shall  have  certified  that  such  proposal 
or  inquiry  was  proper. 

XLIX.  Where,  under  or  in  pursuance  of  the 
said  Act,  or  these  Orders,  or  any  special  Order, 
fiat,  or  certificate,  any  money  is  paid  into  the 
bank  with  the  privity  of  the  Accountant-Gene- 
ral,  or  any  raonev  or  dividends,  or  accumula- 
tions of  dividends,  is  or  are  invested  in  his 
name,  and  with  his  privity,  in  the  purchase  of 
Bank  Annuities,  or  any  stocks,  funds,  or  an- 
nuities are  transferred  into  his  name  and  with 
his  privity,  in  the  books  of  the  Governor  and 
Company  of  ths  Bank  of  England,  or  of  any 
other  public  company,  or  any  stocks,  funds,  or 
annuities  standing  in  bis  uame  are  carried  over 
in  trust  in  a  matter  or  to  any  account  therein, 
he  is  to  declare  the  trust  thereof  respectively 
accordingly,  subject  to  further  Order. 

L.  For  the  purposes  of  any  payment  or  in- 
vestment to  be  made  under  these  Orders,  or 
any  Special  Order,  by  the  Accountant-General, 
he'is  to  be  at  liberty  to  draw  on  the  Bank  of 
England,  according  to  the  form  prescribed  by 
the  Act  of  Parliament  pas«8ed  in  the  12th  year 
of  the  reign  of  his  late  Majesty  King  George 
the  First,  and   intituled  •*  An  Act  for  better         I 
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Becurinpr  the  moneys  and  effects  of  the  Suitors 
of  the  Court  of  Chancery,  and  to  prevent  the 
counterfeiting^  of  East  India  Bonds  and  indorse- 
ments thereon,  as  likewise  Indorsements  on 
South  Sea  Bonds,**  and  the  General  Rules  and 
Orders  of  the  said  Court  in  that  case  made  and 
provided. 

LI.  Where  any  sum  of  stock  standing  in 
the  books  of  the  Governor  and  Company  of  the 
Bank  of  England,  or  any  other  pubUc  company, 
in  the  name  of  the  Accountant-General,  in 
trust  in  a  matter  fi^enerally,  or  on  a  particular 
account,  is  to  be  sold  \vith  his  privity,  oneJif 
the  cashiers  of  the  bank  is  to  have  notic^to 
attend  the  sale,  and  is  to  receive  the  money  to 
arise  thereby,  and  uiwn  receipt  thereof  is  forth- 
with to  pay  the  same  into  the  bank,  with  the 
privity  of  the  Accountant-General,  to  the  credit 
of  the  matter  generally,  or  on  the  particular 
account  (as  the  case  may  be). 

LII.  Where  it  is  ordered  that  a  sum  of  stock 
standing  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  or  other 
pulilic  company,  be  transferred  into  the  name 
and  with  the  privity  of  the  Accountant-General 
of  the  Court  of  Chancery,  in  trust  in  the 
matter,  either  generally  or  on  a  particular  ac- 
count, and  no  person  is  named  in  the  Order 
for  making  the  transfer,  the  Secretary,  or  De- 
puty Secretary,  Accountant-General,  or  De-  j 
puty  Accountant-General,  for  the  time  being,  i 
of  the  said  Governor  and  Company,  or  other , 
proper  officer  of  such  other  company,  is  to 
make  the  transfer;  and  he  or  one  of  the 
cashiers  for  the  time  being  of  the  said  Go- 
vernor and  Company,  or  other  such  proper 
officer  as  aforesaid,  is  to  receive  any  sum  of 
money  standing  in  the  books  of  the  said  Go- 
vernor and  Company,  or  such  other  company 
as  aforesaid,  Siccrued  due  at  the  date  of  the 
Order,  by  way  of  dividend  or  periodical  pay- 
ment in  respect  of  the  stock  to  be  transferred, 
and  also  anv  future  sum  so  to  accrue  due  pre- 
viously to  tne  transfer,  and  is  to  pay  the  same 
into  the  bank,  with  the  privity  of  the  Account- 
ant-General of  the  Court  of  Chancery,  to  the 
credit  of  the  matter,  either  generally  or  on 
such  particular  account  as  aforesaid,  as  the 
case  may  require. 

LIII.  Where  it  is  ordered  that  the  Account- 
ant-General of  the  Court  of  Chancery,  or  any 
other  person,  or  any  company  or  body,  do  pay 
or  be  at  liberty  to  pay  any  sum  or  sums  of 
money,  dividend,  or  periodical  payments,  or 
deliver  any  effects  to  the  committee  of  the  es- 
tate, the  Order  is  not  to  take  effect  unless  and 
until  the  Masters  shall  have  certified  that  he 
has  perfected  his  security.  ' 

LI  V.  Where  a  report,  certifying  and  approv- 
ing of  an  agreement  by  an  intended  lessee  to 
take  a  lease  of  certain  hereditaments,  upon  the 
terms  and  conditions  therein  specified  or  refer- 
red to,  is  confirmed,  and  it  is  ordered  that  the 
agreement  be  adopted  and  carried  into  effect, 
the  Masters  (if  they  shall  not  have  already 
done  so)  are  to  settle  and  approve  of  a  proper 
lease  to  be  granted  to  the  intended  lessee  of 
the  same  hereditaments,  at  the  rent,  for  the 


period,  and  under  and  subject  to  the  covenants 
and  conditions  agreed  on  and  approved  of  by 
the  Masters ;  and  the  committee  of  the  estate 
is,  in  the  name  and  on  behalf  of  the  lunatic,  to 
execute  the  lease  when  so  settled  and  approved 
of,  upon  the  Masters  signing  their  allowance 
thereof,  and  upon  the  intended  lessee  executing 
a  counterpart  thereof,  and  the  Masters  are  to 
certify  accordingly.  c^.  . 

LV.  W^here  it  is  ordered  that  the  committee 
be  at  libert3r  to  raise  by  mortgage  of  any  part 
of  the  lunatic's  estate  a  sum  of  money  for  any 
purpose,  the  Masters  are  to  settle  and  approve 
of  a  proper  mortgage ;  and  the  committee,  upon 
payment  to  him,  or  as  may  be  directed,  of  the 
ntnount  to  be  raised,  is,  in  the  name  and  on  the 
behalf  of  the  lunatic,  to  execute  the  mortgage 
when  so  settled  and  approvediof,  and  to  do  all 
such  other  acts  as  shall  be  necessary  to  effec- 
tuate the  same ;  and  the  committee  is,  out  of 
the  rents,  profits,  and  produce  of  the  lunatic's 
estate,  to  pay  and  keep  down  the  interest  on  * 
the  mortgage. 

LVI.  Where  a  report  approving  of  the  sale 
of  part  of  the  lunatic's  real  or  leasehold  estate 
is  confirmed,  the  purchaser  is,  at  or  within 
such  time  as  the  Masters  shall  fix,  to  pay  the 
purchase-money  for  the  hereditaments  sold 
into  the  bank,  in  the  name  and  with  thu  privity 
of  the  Accountant-General,  to  the  credit  of  the 
matter,  and  to  such  particular  account  (if  any) 
as  the  Masters  may  appoint;  and  upon  tne 
same  being  paid  in»  the  purchaser  is  to  be  let 
into  the  possession  of  the  hereditaments  sold, 
and  the  receipts  of  the  rents  and  profits  there- 
of, as  from  such  day  as  the  Masters  may  ap- 
point. And  the  committee  of  the  estate  is 
forthwith,  in  the  name  and  on  the  behalf  of 
the  lunatic,  to  execute  all  proper  conveyances, 
assignments,  and  assurances  of  the  heredita- 
ments  sold  unto  the  purchaser  and  his  heirs, 
or  his  executors,  administrators,  and  assigns, 
or  as  he  or  they  shall  direct,  to  be  settled  by 
the  Masters^  and  due  notice  of  attending  the 
Masters  is  to  be  given  to  all  parties  interested. 

Cranworth,  C. 

J.  L.  Knight  Brucb,  L.  J. 

G.  J.  Turner,  L.  J. 


DECISIONS  ON  RECENT  STATUTES. 
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AMENDMENT  UNDER  8.  52  OF  PLEADING 
FRAMED  TO  CAUSE  EMBARRASSMENT. — 
STATUTE  OF  LIMITATIONS. 

To  a  declaration  for  principal  and  in- 
terest on  mortgage-deeds,  the  defendant 
pleaded  that  the  cause  of  action  did  not 
accrue  within  20  years,  and  the  plaintiff 
replied  that  the  defendant,  before  the  com- 
mencement  of  the  suit,  made  an  acknow- 
ledgment that  the  debt  remained  unpaid 
and  due  to  the  plaintiff  within  the  true 
intent  and  meaning  of  the  Statute,  and 
that  the  action  was  brought    within   20 


Decisions  on  Recent  Statutes. —Notes  on  recent  Statutes. 
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years  after  such  acknowledgment.  A  rule 
had  been  obtained  under  s.  52  of  the  15  & 
16  Vict.  c.  76,  for  the  amendment  of  this 
replication  as  framed  to  embarrass  the  fair 
trial  of  the  action.  In  making  the  rule 
absolute,  Par&e,  B.,  said,—"  The  3  &  4 
Wm.  4,  c.  42,  provides  three  modes  by 
which  a  specialty  debt  may  be  taken  out  of 
the  operation  of  the  Statute  ;^  and  it  is  a 
prejudice  to  a  defendant  to  be  compelled 
to  come  prepared  to  meet  three  different 
matters,  when  perhaps  the  plaintiff  intends 
to  relv  on  one  only."  Forsyth  v.  Bristowe, 
y  Exch.  R.  347. 

ISSUE  OF  EXECUTION  ON  EXISTING  JUDG- 
MENT UNDER  8.  128.  —  SUGGESTION 
UNDER    8.    129. 

A  judgment  was  signed  on  April  22, 
1850,  and  the  parties  thereto  were  alive,  as 
required  by  s.  128  of  the  15  &  16  Vict.  c. 
76.  It  was  held,  that  no  suggestion  was 
necessary  to  be  entered  on  the  roll  under 
s.  129,  but  that  execution  might  issue  at 
once.  The  right  to  proceed  under  the 
latter  section  only  accrues  where  the  case  is 
not  within  the  previous  section,  which  ap- 
plies to  existing  judgments.  It  is  therefore 
unnecessary  to  revive  in  order  to  issue  exe- 
cution daring  the  lives  of  the  parties  to 
judgments  signed  more  than  a  year  and  a 
day,  but  less  than  six  years,  before  the  Act 
came  into  operation.  Boodle  v.  Davis,  8 
Exch.  R.  351. 


NOTES  ON  RECENT  STATUTES. 

BANKRUPT  LAW  CONSOLIDATION  ACT,  18i9« 

ACT  OF  BANKRUPTCY  WITHIN  S.  82.— NON- 
PAYMENT OF  SUM  ADMITTED  ON  TRADER 
SUMMONS. 

A  TRADER,  on  beinjf  suramoned,  appeared 
and  signed  an  admission  for  part  of  the  credi- 
tor's demand,  and  as  to  the  remainder  made  a 
deposition  in  writing  that  he  verily  believed  he 
had  a  good  defence  upon  the  merits.  The 
Commissioner  dispensed  with  the  bond,  but 
the  amount  admitted  was  not  paid.  Held, 
that  such  nonpayment  did  not  constitute  an 
act  of  bankruptcy  under  s.  82,  which  provides, 
that  "if  any  such  trader  so  summoned  as 
aforesaid  shall,  upon  his  appearance,  sign  an 
admission  for  part  only  of  such  demand  in  the 
form  aforesaid,  and  shall  not  make  a  depo- 
sition," &c.,  "such  trader  shall  be  deemed  to 
have  committed  an  act  of  bankruptcy  on  the 
8th  day  after  service  of  such  summons,  pro- 
vided a  petition  for  adjudication  of  bankruptcy 
shall  be  filed  against  such  trader  within  two 
months  from  the  filing  of  such  affidavit."  OW- 
field  V.  Dodd,  8  Exch.  R.  578. 


ENTRY    OF   CASE    ON    SUGGESTION    OF 
£RROR   UNDER  S.  155. 

A  writ  of  error  to  the  Exchequer  Cham- 
ber under  the  15  &  16  Vict.  s.  76,  s.  155, 
may  be  set  down  and  be  proceeded  with  to 
the  argument  as  on  a  demurrer  under  the 
67th  rule  of  Hil.  T.  1 6  Vict.  Per  curiam, — 
"Therefore,  all  that  is  required  is,  that  the 
cause  should  be  entered  four  clear  days  be- 
fore the  first  day  appointed  for  argument, 
whether  in  Term  or  Vacation.**  South 
Eastern  Railway  Company  v.  South  West- 
ern Railway  Company,  8  Exch.  B.  367. 


'  In  the  course  of  the  argument,  Purke,  B., 
observed,— "The  3  &  4  Wm.  4,  c.  42,  s.  5, 
after  mentioninf(  three  kinds  of  acknowledg- 
ment, says,  that  the  plaintiff  *may,  by  way  of 
replication,  sUte  such  acknowledgment,'  that 
is,  an  acknowledgment  either  by  writing,  or  by 
part  payment,  or  part  satisfaction.  There  may 
oe  ffreat  expense  in  investigating  part  payment, 
and  very  little  in  proving  an  acknowledgment 
in  writing ;  but  the  effect  of  this  form  of  repli- 
cation would  be  to  cast  upon  the  defendant  the 
costs  of  that  part  on  which  he  succeeded.** 


CONSTRUCTION     OF    WORD     "  NOW  "    IN     S. 
224. — DEED    OF   ARRANGEMENT. 

Section  224  of  the  12  &  13  Vict.  c.  106, 
enacts  that  "every  deed  or  memorandum  of  ar- 
rangement now  or  hereafter  entered  into  be- 
tween any  such  trader  and  his  creditors,  and 
signed  by  or  on  behalf  of  sixth-sevenths  in 
number  and  value  of  those  creditors  whose 
debts  amount  to  10/.  and  upwards,  touching 
such  trader's  liabilities,  and  his  release  there- 
from, and  the  distribution,  inspection,  conduct, 
management,  and  mode  of  winding  up  of  his 
estate,  or  all  or  any  of  such  matters,  or  any 
matters  having  reference  thereto,  shall  (subject 
to  the  conditions  hereinafter  mentioned)  be  as 
effectual  and  obligatory  in  all  respects  upon  all 
the  creditors  who  shall  not  have  signed  such 
deed  or  memorandum  of  arrangement  as  if 
they  had  duly  signed  the  same."    Held,  that 
the  word  "  now  **  applied  to  an  inchoate  ar- 
rangement, that  is,  to  one  which  was  in  the 
course  of   proceeding    at    the  time  the  Act 
passed,  and  not  to  a  perfect  arrangement,  or 
one  entered  into   and   completed  before  the 
passing  of  the  Statute.     Wau^h  v.  Middleton, 
8  Exch.  R.  352. 


52     Enfran.  of  Copy  holds. '^Admiu,  of  Solicitori.^Ruult  qf  Egamma.—Notes  of  Week. 


ENFRANCHISEMENT  OF  COPY- 
HOLDS. 

LICENCE   TO   DEMISE. 

A  STEP  has  been  taken  in  the  rifj^ht  direction 
for  the  Enfranchisement  of  Copyhold  Estates, 
which  in  a  free  country  like  England,  should 
have  been  abolished  long  ago. 

Sufficient  attention,  however,  does  not  seem 
to  have  been  paid  to  one  great  remaining  griev- 
ance.  I  refer  to  Licences  to  Demise,  which 
are  perpetually  occasioning  the  greatest  incon- 
venience in  titles — a  lord  grants  a  licence  to 
demise  for  99  years  from  the  Ist  January  last, 
the  copyholder  demises  as  from  the  25th  of 
December  preceding,  the  consequence  is,  the 
lease  is  invalid,  and  the  owner  cannot,  there- 
fore, compel  a  specific  performance  on  a  sale, 
the  lease  not  being  in  accordance  with  the 
licence. 

I  hope,  therefore,  some  independent  Member 
will  introduce  a  Bill  early  in  the  next  session, 
rendering  such  licences  altogether  unnecessary. 
Surely  the  owner  ought  to  have  power  to  deal 
with  his  property  as  he  may  think  fit.  As  I 
by  no  means  wish  to  deprive  the  lord  of  his 
fine  of  some  6rf,  a  year,  or  the  steward  of  his 
fees,  those  might  be  preserved,  but  no  forfeit- 
ure should  be  incurred  or  other  inconvenience 
sustained. 

Nov,  9,  1853.  Amicus. 


ADMISSION    OF   SOLICITORS   IN 
CHANCERY. 


shall  not  have  attended  to  be  examined  or  not 
have  passed  the  Examination^  or  not  have  been 
admitted  "  this  Term,  may,  within  one  wedc 
after  the  end  of  the  Term,  renew  the  notioee  for 
next  Term  for  examination  or  admiseion* 

NOTES  OF  THE  WEEK. 

PUBLIC  EXAMINATION    OF    THB    STUDKNTS 
OF   THB   INNS  OF   COUBT. 

At  Lincoln's  Inn  Hall,  on  the  7th,  8th,  and 
9th  days  of  November,  1853,  the  Cooncil  of 
Legal  Education  awarded  to — 

James  Charles  Maihew,  Esq.,  Student  of 
Lincoln's  Inn,  a  Studentship  of  Rfty  Guineas 
per  Annum,  to  continue  for  a  peiiod  of  three 
years. 

Herbert  Coleridge,  Esq.,  Student  of  Lincoln's 
Inn,  a  Certificate  of  Honour,  as  having  passed 
the  second  best  Examination. 

Charles  Boulnois,  Esq.,  Student  of  the 
,  Middle  Temple,  and  A,  Boyd  PvrceU,  Esq., 
;  Student  of  the  Innner  Temple,  Certificates  thst 
I  they  have  satisfactorily  passed  a  Public  Exa- 
I  mination. 

I  By  order  of  the  Council, 

(Signed)  Edward  Ryan,  C*airoi««  {pro  tern,) 

Council  Chamber,  Lincoln's  Inn, 
]  Ith  Noeember,  1853. 


The  Master  of  the  Rolls  has  appointed 
Monday  the  21st  of  Nov.,  at  the  RoUs  Court, 
Chancery  Lane,  at  four  in  the  afternoon,  for 
swearing  in  Solicitors. 

Every  person  desirous  of  being  sworn 
on  the  above  day  must  leave  his  Common  Law 
Admission  or  his  Certificate  of  Pradice  for 
the  current  year  at  the  Secretary's  Oflke, 
Rolls  Yard,  Chancery  Lane,  on  or  before 
Saturday,  the  19th  inst. 


RESULT  OF  MICHAELMAS  TERM 
EXAMINATION. 


Alhouoh  157  Candidates  had  given  notice 
of  Examination  for  this  Term,  only  120  per- 
fected their  testimonials,  of  whom  114  attended 
on  Tuesday  last,  the  1 5th  Nov.  Of  these  109 
were  passed  and  five  postponed. 

The  Examiners  were  the  Master  Turner,  Mr. 
Keith  Barnes,  Mr.  Ranken,  Mr.  W.  Williams, 
and  Mr.  John  Young. 

It  will  be  recollected,  that  by  the  6th  Rule 
of  Hilary  Term,  1853,  the  Candidates  "  who 


SOLICITORS   SLBCTBO  AS   IIAYOBS. 

JJverpoot,— Mr.  John  Buck  Lloyd. 
Exeter. — Mr.  John  Daw. 
Plymouth. — Mr.  Copleston  Lopes  Raddifie. 
Salisbury. — Mr.  Jobn  Lambert. 


BXPBCTKD  QUEXk'S  COUNBSL. 

It  is  said  that  Mr.  Bagshawc,  Mr.  Sfaaptn; 
and  Mr.  Goldranith,  are  to  be  among  ne 
earliest  additions  to  the  list  of  the  Equity 
Queen's  Counsel. 


SCOTCH   LAW  APP0INTMBNT8. 

R.  Handyside,  Esq.,  her  Majesty's  Solicitor. 
General  for  Scotland,  has  been  appointed  one 
of  the  Lords  Justiciary  of  the  Outer  Court,  in 
the  room  of  Lord  Anderson,  deceased,  and 
James  Crauford,  Esq.,  Sheriff  Depute  of  PcrUi- 
shire,  has  been  appointed  Solicitor-General  for 
Scotland  in  the  room  of  Mr.  Handyside. 


RB0I8TRAR  OF  ADMIRALTY  COURT. 

Henry  Cadogan  Rothery,  Esq.,  has  been  ap- 
pointed Registrar  of  the  High  Court  of  Ad- 
mirals, in  the  room,  of  Henry  Birdilleld  Swa- 
bey,  Esq.,  resigned. 
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RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS. 


Caort  of  €baaxtqi. 

(Coram  the  Lord  Chancellor  and  Lords  Justices. 
Pawles  V-  Hargreaves.    Nov.  9,  1853. 

BANKRUPT. — RIGHT  OF  CRBDITORS  UNDKR 
ARRANGBMBNT  DBBD.  —  BILLS  OF  BX* 
CUAKOB. 

It  appeared  that  the  estate  of  P.,  a/  his  death, 
toas  unable  to  pay  his  liabilities^  among 
which  were  certain  bills  of  exchange  held 
by  his  bankers,  accepted  by  him  as  the 
price  of  certain  goods  shipped  from  Eng» 
land  to  China  by  Messrs.  H.  These 
goods  were  sold  in  China,  and  the  pro- 
ceeds transmitted  here  in  the  shape  of 
other  goods  on  P.'j  account  In  the 
meantime  U.  had  become  bankrupt,  but 
the  fiat  was  annulled  on  their  entering 
into  an  arrangement  deed,  which  declared 
that  the  assets  were  to  be  dealt  with  as  if 
the  bankruptcy  had  not  been  annulled. 
Held,  confirming  the  decision  of  Vice- 
Chancellor  Stuart,  that  the  proee^  of  the 
goods  must  be  applied  in  payment  qf  the 
bills,  and  that  the  trustees  under  the  deed 
were  not  entitled  thereto. 

It  appeared  that  the  defendants  carried  on 
business  together  in  copartnership  as  mer- 
chants in  this  country  and  in  China,  and  that 
goods  were  shipped  to  the  Chinese  firm  for 
aaie,  and  the  proceeds  were  hnresled  in  other 
goods,  which  were  remitted  to  England.  Tbese 
goods  were  to  be  as  security  for  the  commis- 
sion and  for  the  amount  of  the  bills,  wluch  it 
was  the  practice  to  draw  for  the  price  of  the 
goods  on  their  customers.  Flats  in  bankruptcy 
were  issued  against  the  defendants,  but  were 
annulled  on  a  deed  of  arrangement  for  the 
benefit  of  creditors  havin^^  been  entered  into. 
In  1848,  goods  were  consigned  from  China  on 
the  account  of  a  Mr.  Prescott,  in  return  for 
goods  sent  out  there,  and  on  their  being  sold, 
the  proceeds  had  been  handed  over  to  the  trus- 
tees under  the  deed,  whereupon  the  pUdntiff, 
who  represented  the  Liverpool  Banking  Com- 
pany, nled  this  bill  to  have  such  proceeds  ap- 
plied, in  the  first  place,  in  payment  of  the  bills 
accepted  by  Mr.  Prescott  which  remained  in 
their  hands  unpaid.  It  also  appeared  that  Mr. 
Prescott* had  died  m  1847>  without  leaving  any 
assets,  although  he  had  not  been  declared  a 
bsbkrapt  or  insolvent.  The  Vice-Chancellor 
Siamrt  made  a  decree  as  prayed,  whereupon 
this  appeal  was  presented. 

J.  ihuaeU,  Daniel,  and  ^.  Hislop  Clarke  in 
mpport ;  Wigrmn,  Halt,  and  Smythe,  contri, 
dtudLayooek  r^Joknaon,  6  Hare,  199;  S»^ 
parte  Hobkouae,  2  De«c.  291 ;  Bwparte  Perfect, 
Ment.  25. 

The  Cofttt  said  that  the  principle  laid  down 
by  Lofd  Eldoo  in  WaiHmg's  case,  19  Vss.  345, 


Svemed  the  present  case.  It  was  clear  that 
r.  Prescott  was  unable  to  pay  his  debts,  and 
the  same  equity  arose  as  if  he  had  been  de- 
clared an  insolvent,  and  under  the  defendant's 
arrangement  deed  the  assets  were  to  be  dealt 
with  as  if  the  bankruptcy  bad  not  been  annul- 
led, and  therefore  the  proceeds  of  the  sale  of 
the  goods  must  be  applied  in  payment  of  the 
bills  held  by  the  plaintiff,  and  the  appeal  be 
dismissed. 


ftiirlr  CbBtufllor. 

Inge  v.  Birmingham,  JVoherhampton,  and  Stour 
Valley  Railway  Company,  Nov.  5,  10, 11, 
1853. 

RAILWAY  COMPANY. — PURCHA8B  OF  LAND. 
—  8PBCIFIC  PBRFORMAKCB  OF  AORBB- 
MBNT. 

A  railway  company  gave  notice  of  their  re- 
quiring  a  piece  of  land  for  their  railway, 
and  which  formed  a  part  of  some  held  of 
the  plaintiff  under  a  lease  granted  to  F.for 
90  years  from  1770,  at  a  ground^rent  of 
32/.  I3s.  The  plaintiff  claimed  1,350/. /or 
the  land,  and  150/. /or  severance,  and  after 
some  negotiatious,  the  company  were  let 
into  possession.  The  plaintiff  then  offered 
to  apportion  the  gromuUrent  at  3/.  odd 
for  the  defendants'  piece,  whereupon  they 
claimed  to  have  purchased  the  whole  ground' 
rent,  and  refused  to  complete :  An  appeal 
from  Vice- Chancellor  Stuart,  decreeing  a 
specific  performance  wom  dismissed  with 
costs. 

This  was  a  bill  for  the  specific  performanee 
of  an  sgreement  entered  into  by  the  defendants 
to  purchase  certain  lands  in  Binningham  for 
their  railway.  It  appeared  that  the  land  in 
question  formed  part  of  an  estate  of  which  the 
plaintiff  was  seised  in  fee,  subject  to  a  lease  far 
90  years,  granted  to  a  Mr.  Phillips  in  1770,  at 
a  ground-rent  of  32/.  13f.,  and  that  on  their 
giving  notice  of  requiring  the  same,  the  plain- 
tiff had  claimed  1,350/.  for  the  land,  and  160^ 
for  severance.  The  plaintiff,  about  two  months 
afterwards,  required  a  jury  to  be  summoned 
under  the  Lands'  Clauses'  Act  (8  Vict.  c.  18), 
to  assess  the  amount  to  be  paid,  and  on  the 
defendants'  not  having  summoned  a  jury  with- 
in the  21  days  limited,  he  brought  an  actimi 
under  s.  68,  but  on  the  company's  solicitor 
agreeing  to  pay  the  sum  demanded  they  were 
let  into  possession.  It  was  then  proposed  to 
apportion  their  part  of  the  ground-rent  at 
3/.  Os.  6d,  whereupon  they  refused  to  com- 
plete,  on  the  ground  they  had  purchased  the 
whole  of  the  ground-rent.  The  ViceXhancel- 
lor  Stuart  having  decreed  a  specific  perform- 
ance, this  appeal  was  presented. 

MaUns  and  Spooner  for  the  plaintiff,  citing 
HowAct  v.  Battem  OowHiet  BaUmay  Campmy, 
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Superior  Courts ;  Lord  Chaneellor.^Lords  Justieeg. — BoUt, 


1  De  G.,  M*N.  &  G.  737 ;  Bumell  v.  Brown,  1 
Jac.  &  W.  168. 

The  SoHcitor-General,  Bacon,  and  Speed  for 
the  defendants,  referred  to  Adams  v.  London 
and  Blackwall  Railway  Company,  2  M'N.  &  G. 
118. 

The  Lord  Chancellor  said,  the  ajp'eement  was 
to  purchase  a  piece  of  land  carved  out  of  a 
larfi^er  piece,  held  on  certain  conditions  set  forth 
in  the  abstract,  and  it  was  impossible  for  the 
company  to  contend  they  had  purchased,  or 
supposed  they  were  purchasing,  a  reserved 
rent,  which,  in  the  proper  discharge  of  their 
duties,  they  must  have  sold  immediately  after- 
wards. The  apportionment  offered  was  clearly 
for  the  benefit  of  both  parties,  and  the  appeal 
must  be  dismissed,  with  costs. 


In  re  Cooper's  Legacy,    Nov.  11,  1853. 

LEGACY  CHARGED  ON  REAL  ESTATE. — 
LAPSE,  BENEFIT  OF.  —  DEVISEES  NOT 
HEIR-AT-LAW. 

An  estate  was  devised  in  trust  to  raise  a  sum 
of  2,000/.,  and  after  raising  such  sum  to  the 
testator's  son  for  life,  with  remainder  to 
his  children  as  therein  directed.  1 ,000/.  part 
of  the  sum  of  2,000/.  lapsed :  Held,  on  ap- 
peal from,  and  confirming  the  decision  of 
Vice-Chaneellor  Wood,  that  the  devisees  qf 
the  estate  and  not  the  heir-at-law,  were  en- 
titled  to  the  benefit  of  the  lapse. 

The  testator,  by  his  will  gave  an  estate, 
called  Braden  Farm,  to  trustees  in  trust  to  raise 
by  sale  or  otherwise,  \nthin  a  year  after  his  de- 
cease, a  sum  of  2,000/.,  and  after  raising  that 
sum,  in  trust  for  his  son  for  life,  and  after  bis 
death  the  rents  to  be  applied  for  the  benefit  of 
his  children  until  they  respectively  attained  the 
age  of  21,  when  the  estate  was  to  be  divided  in 
certain  proportions  amongst  them.  It  ap- 
peared that  the  2,000/.  was  raised,  but  that  as 
to  1,000/.,  part  thereof,  the  trust,  which  was 
for  Mrs.  Elisabeth  Cooper  for  life,  with  remain- 
der to  her  children,  had  failed  by  her  death 
without  issue.  The  question  arose  to  whom 
the  1,000/.  went,  and  the  Vice-Chancellor 
Wood  having,  on  March  2  last,  held  that  the 
devisees  of  the  Braden  Farm  were  entitled,  this 
appeal  was  presented  by  the  heir-at-law. 

Bolt  and  Toller  in  support;  FoUett  and 
Bogers,  contrk ;  Sandys  for  the  trustees. 

The  Lords  Justices  said,  that  if  an  estate  was 
devised  to  a  set  of  persons,  and  was  subjected  to 
a  pecuniary  charge  for  the  benefit  of  others,  but 
such  charge  did  not  exhaust  the  propertv,  the 
benefit  of  any  lapse  in  the  charge  woula  sink 
for  the  benefit  of  the  devisees.  The  appeal 
would  therefore  be  dismissed. 


In  re  Moore,    Nov.  11,  1853. 

LUNATIC. — LIABILITY   OF   COMMITTEE    FOR 
LOSS  TO    ESTATE  THROUGH   AGENT. 

Although  the  committee  appointed  to  a  kmatie 


are  liable  for  the  loss  occasioned  to  the 
estate  by  the  solicitor  acting  in  the  matter 
having  possessed  himself  of,  and  applied  to 
his  own  use,  certain  securities,  and  who  had 
died  insolvent, — a  declaration  was  made, 
under  the  circumstances,  that  they  were  not 
to  be  charged  with  the  loss. 

It  appeared  that  a  commission  in  lunacy 
had  been  obtained  against  this  lunatic  by  his 
father,  and  the  petitioners  had  consented  to  be 
appointed  committee.  The  solicitor  actiim^  in 
the  matter  had  possessed  himself  of  several 
securities  for  which  he  had  not  accounted,  and 
pending  certain  proceedings  against  him  for  an 
account  instituted  by  the  petitioners'  present 
sohcitor,  he  died  insolvent.  The  Master  in 
Lunacy  reported,  that  it  would  not  be  of  ad- 
vantage to  the  lunatic's  estate  to  proceed  for 
what  was  due  from  the  deceased,  and  this  pe- 
tition was  now  presented  for  the  directions  of 
the  Court  in  reference  thereto. 

De  Gex  in  support. 

The  Court  said,  that  although  the  petitioners 
were  liable  for  the  acts  of  their  agent,  yet  as 
the  lunatic  would  not,  if  he  recovered,  insist 
most  probably  on  this  responsibility  being  en- 
forceo,  a  declaration  would,  under  the  circum- 
stances, be  made,  that  they  were  not  to  be 
charged  with  the  loss^  but  their  costs  could  not 
be  allowed. 


I 


MniUx  at  tbt  Vialli. 
Cook  V.  Darwin.    Nov.  12,  14,  1853. 

SUIT  BY  EXECUTORS  FOR  PAYMENT  OF  PRO* 
MIS80RY  NOTE  ALLEGED  TO  BE  LOST. — 
JURISDICTION. — EVIDENCE. 

The  executors  of  a  testator  filed  a  bill  for  an 
account  in  regard  to  a  promissory  note 
given  by  the  drfendant,  and  for  its  payment, 
alleging  it  had  been  lost  or  mislaid,  and  pro- 
posing  to  give  an  indemnity  .*  Held,  that 
this  Court  had  jurisdiction  in  the  matter. 
But  the  bill  was  dismissed,  with  costs,  on 
the  ground  the  weight  of  evidence  was 
clearly  in  support  of  the  testators  having 
voluntarily  given  up  the  note  as  a  relin- 
auishment  of  the  debt  about  three  weeks 
before  his  death. 

This  bill  was  filed  by  the  executors  of  the 
testator,  Mr.  John  Hall,  for  an  account  in 
regard  to  a  promissory  note  for  50/.,  dated  in 
March,  1851,  and  for  the  defendant  to  pay  its 
amount,  alleging  it  had  been  lost  or  mislaid,  it 
not  being  among  the  testator's  papers  at  his 
death,  and  the  plaintifis  proposed  to  ffive  an 
indemnity  against  any  future  Uability.  The  de- 
fendant, who  was  the  testator's  son-in-law, 
stated  in  his  answer,  and  it  was  corroborated 
by  the  evidence  of  several  witnesses,  that  the 
note  bad  been  voluntarily  given  up  to  him  by 
the  testator,  as  a  cancelment  of  the  debt,  three 
weeks  before  his  death.  The  plaintifiTs,  on  the 
contrary,  proved  by  a  witness  that  he  had  seen 
the  note  among  the  papers  the  day  before  the 


Sv^erior  CourU :  RoUi.-'V.  C.  KindenUy. 
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testator's  decease,  when  he  called  to  look  over 
tbem  by  his  request,  but  parties  livinfc  in 
the  house  on  that  day  swore  tbe  witness  had 
not  so  called,  as  they  must  otherwise  have 
seen  him. 

JAoyd  and  Anderson  for  the  pkintiffs;  R* 
Palmer  and  Hobhwse,  contri^  on  tbe  ground, 
which  was  taken  in  the  answer,  that  the  plain- 
tiffs' remedy  was  at  law. 

The  Master  of  the  Bolls  said,  that  the  Court 
had  clearly  jurisdiction  in  the  matter,  and  the 
case  was  to  be  decided  on  its  merits.  The 
evidence  adduced  by  the  plaintiffs  was  not 
such  as  reliance  could  be  placed  on  against 
the  other  witnesses,  and  especially  since  it  ap- 
peared the  testator  was  not  on  the  day  stated 
by  tbe  plaintiffs'  witness  in  a  state  of  mind  to 
go  through  the  business  alleged,  and  the  b'dl 
would  be  dismissed  with  costs. 


Lombard  v.  Older  and  another.  Nov.  14, 1853. 

CaEDITOR'B  SUIT. — SET  OFF  AGAINST  DEBT 
DUE  TO  ADMINI8TBATOB8  OF  DEBT  DUE 
FROM    INTESTATE. 

T%e  landlord  qf  an  intestate  had  taken,  after 
his  death,  the  farm  off  the  hands  of  the 
administrators,  and  the  interest  and  stock 
on  the  premises  at  a  valuation,  and  he  also 
purchased  some  furniture  at  a  sale :  Held, 
in  a  creditor's  suit  for  the  administration 
of  the  estate,  that  he  was  not  entitled  to  set- 
off  against  such  sums,  a  debt  for  which  the 
intestate  had  given  his  acknowledgment. 

This  was  a  creditor's  suit,  for  the  admini- 
stration of  the  estate  of  Mr.  William  Older  who 
held  a  farm  of  the  plaintiff,  against  his  son  and 
daughter,  who  had  administered.  It  appeared 
that  the  plaintiff'  had  taken  the  farm  off  the 
defendants'  hands,  the  valuation  of  the  interest 
and  stock  on  the  premises  being  475/.,  and  that 
he  had  bought  fiimiture  at  an  auction  to  the 
amount  of  65/.  The  plaintiff  claimed  to  set. 
off  against  these  sums  a  debt  of  700/.,  for  which 
the  deceased  had  given  him  an  acknowledg- 
ment. , .         ^ 

Fitz  Hugh  for  the  plaintiff;  Dickinson  for 
the  defendants. 

The  Master  of  the  Rolls  said,  that  the  plain- 
tiff was  not  entitled  to  set-off  the  debt  which 
was  due  to  him  from  the  intestate  against  the 
debt  due  to  the  defendants,  as  the  legal  per- 
sonal representatives,  and  the  set-off  was  ac- 
cordingly disallowed. 

Pryce  v.  Bury.    Nov.  9,  1853. 

FOEICLOBURB  SUIT.— MORTGAGE  BY  TEN- 
ANT IN  COMMON. — CONCURRENCE  OF  CO- 
TENANT. 

Tie  defendant,  a  tenant  in  common,  had,  on 
his  brother  and  eo-tenant  raising  money  by 
deposit  of  the  title-deeds  as  a  collateral  secu- 
rity, at  the  foot  of  the  memorandum  given, 
added  that  he  joined  in  the  deposit.     The 


brother  died  without  issue:  Held,  that  the 
defendant  was  bound  to  give  effect  to  the 
security  so  far  as  related  to  the  moiety,  and 
a  foreclosure  was  decreed  as  to  such  moiety, 
and  the  bill  was  dismissed  with  costs  m 
respect  to  the  claim  to  charge  the  entirety. 
The  defendant,  who  was  tenant  in  common 
in  tail,  with  cross  remainders,  of  a  copyhold 
estate,  had  applied  in  1846  to  the  plaintiff,  on 
behalf  of  lus  brother  and  co-tenant,  for  a  loan 
of  500/.,  and  a  memorandum  signed  by  the 
defendant's  brother  was  given  on  the  deposit 
of  the  deeds,  stating  that  they  were  deposited 
with  the  plaintiff  as  a  collateral  security  for  the 
payment  of  the  sum  of  500/.,  for  which  he  had 
given  his  promissory  note,and  engaging  to  make 
a  formal  surrender  of  his  interest  in  the  estate 
to  which  the  deed  related  by  way  of  further 
security  whenever  required.     The  defendant 
added  a  note  signed  by  himself,  to  the  effect 
that  he  joined  in  the  deposit,  and  a  similar  me- 
morandum was  given  on  a  subsequent  advance 
of  100/.     On  the  death  of  the  brother  ml  8  50, 
without  issue,  the  plaintiff  filed  ihis  biU  for  a 
foreclosure  of  the  entire  estate.   The  defend^t 
had  offered  to  execute  a  mortgage  of  a  moiety, 
butstatinghe  had  onlysigned the  memorandum 

to  enable  his  brother  to  make  the  deposit  of  the 

^R^ell  and  IV.  W.  Cooper  for  the  V^^^^^j 
Olasse  and  De  Gex  for  the  defendant;  Fischer 

for  another  party.  ,   .  .i.   j  r.«;i«>«i> 

The  Fice-CAance//or  said,  that  the  defendwit 
was  bound  to  give  effect  to  the  security,  so  to 
as  related  to  his  brother's  moiety,  and  decreed 
a  foreclosure  as  to  such  moiety,  dismissing  the 
biU,  in  respect  to  charging  the  entirety,  witn 
costs. 


Coleman  v.  Howard.    Nov.  10, 1853. 

DECREE  FOR  ACCOUNT.  —  DISMISSAL  FOR 
WANT  OF  PROSECUTION.— STAY  OF  PRO- 
CEEDINGS.— PRACTICE. 

A  decree  had  been  obtained  in  a  suit  Www» 

partners  for  an  account,  but  it  »«*  /J» 

Iprosecuted:  Held,  that  an  order  would  be 

made  to  stay.if  the  decree  was  not  pro^ 

ceeded  with  within  three  weeks. 

In  this  suit  between  partners  for  an  accoimt, 

a  decree  had  been  obtained,  but  it  appeared 

that  no  further  steps  had  been  t^en. 

Selwyn,  for  the  defendant,  therefore,  now 
moved  to  dismiss  for  want  of  prosecutio^^^ 
Prior,  contrk,  on  the  ground  that  where  there 
had  been  a  decree  the  bill  could  not  be  dis- 

^Tho' Vice-chancellor  said,  that  there  must 
be  an  order  to  stay,  if  the  decree  was  not  pro- 
ceeded with  within  three  weeks. 

Viscount  WeUesley  v.  Lord  Momington.    Nov. 
11,  1853. 

OFFICE  OF  LORD  WARDEN  OF  FOREST.— 
GRANT  TO  HEIRS  AND  A88IONS. —  VA- 
LIDITY  OF   ASSIGNMENT. 
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Supterior  Cimrt^i  V.C.Kiaderde^^V.C.Simart. 


The  qfiee  of  hard  Wardat  of  HainauH  Forest 
was  granted  by  James  J.  to  Lord  Oxford, 
his  heirs  and  assigns :  Held,  that  an  as^ 
signment  of  the  office  was  valid  between  the 
parties,  where  the  Crown  had  acquiesced, 
and  that  it  was  therefore  included  in  a  deed 
of  trust  assigning  the  whole  of  the  property 
to  which  the  petitioner  and  his  brother  were 
entitled. 


costs  of  the  inrestment  of  snch  moneym  in  uso- 
venunent  or  real  securities,  and  of  the  re- 
investmeDt  thereof  in  the  purchase  of  other 
lands,  and  also  the  coets  of  obtainiDp  the 
proper  orders  for  any  of  the  purpoaca  afbre^ 
said." 

Bovill  for  the  company,  contri^  as  to  coets. 

The  rtce^CAonoei^or,  in  making  the  order  for 
payment  as   prayed,  said,  that    the    company 


This  was  a  petition  for  a  declaration  of  the  1  co«W  not  he  called  on  to  pay  the   costo  of  the 
Court  that  the  office  of  Lord  Warden  of  Hain-  I  deed  under  the  section  cited,  although  it  might 
ault  Forest  was  included  in  a  deed  of  trust  j  ^  necessary  to  enable  the  application  of  the 
dated  in  1834,  whereby  the  whole  of  the  pro-  i  money  as  proposed 
perty  to  which  the  petitioner  and  his  brother 


were  entitled  (with  the  exception  of  Wanstead 
House)  was  conveyed  on  trust  to  such  uses  as 
they  should  jointly  appoint,  with  remainders 
over  as  therein  directed  in  default  of  appoint- 
ment. It  appeared  that  the  o£Bce  had  been  i 
granted  by  James  the  1st  to  Lord  Oxford,  his 
heirs  and  "  assigns." 

Glasse  in  support;  Druce,  contrk,  on  the 
ground  the  office  was  forfeited  unless  granted 
by  licence  from  the  Crown,  citing  4  Inst.  315  ; 
Comyn's  Dig.,  tit.  "  Officer,"  193,  Ca. 

The  Vice-chancellor  said,  that  the  dictum  in 
Coke  must  apply  to  cases  between  the  holder 
of  the  office  and  the  Crown,  and  that  as  the 
grant  was  to  Lord  Oxford,  his  heirs  and  as- 
signs, and  the  Crown  had  acquiesced,  the  as- 
signment was  valid  as  between  the  parties. 


Ewparte  Every.    Nov.  11,  1853. 

RAILWAY  COMPANT. — PURCHASE  OF  LAND 
BBLONOINO  TO  TRNANT  IN  TAIL.— COSTS 
OF   DISENTAILING  DEED. 

Order  made  for  paymenf  out  of  Court  of 
1,000/. /or  drainage  of  estate  purchased  by 
a  railway  company,  and  of  which  the  pe- 
titioner was  tenant  in  tail.  But  held^  that 
the  company  were  not  liable  to  the  costs  of 
the  disentailing  deed  under  s,  80  of  the  8 
Vict,  c.  18,  although  it  might  be  necessary 
for  the  application  of  the  money  as  sought 
for. 

This  was  a  petition  for  the  payment  out  of 
Court  of  a  sum  of  1,000/.  to  pay  the  expenses 
of  draining  an  estate.  It  appeared  that  a 
portion  of  the  estate  in  question,  of  which  the 
petitioner  was  tenant  in  tail,  had  been  taken  by 
a  railway  company,  and  that  he  had  executed 
a  disentailing  deed.  The  drainage  was  pro- 
posed in  lieu  of  re-investment  of  the  purchase - 
money  which  had  been  paid  into  Court. 

Beavan,  in  support,  submitted  the  companv 
were  liable  to  the  costs  of  the  disentailing  deea, 
citing  the  8  Vict.  c.  18,  s.  80,  which  enacts, 
that  "it  shall  be  lawful  for  the  Court  of  Chan- 
cery" **to  order  the  costs  of  the  following 
matters, including  therein  all  reasonable  charges 
and  expenses  incident  thereto,  to  be  paid  by 
the  promoters  of  the  undertaking;  that  is  to 
"say^  the  costs  of  the  purchase  or  taking  of  the 
lands,  or  which  shall  have  been  incurred  in 
consequence  thereof,  other  than  such  costs  as 
are  herein  otherwise  provided   for,  and   the 


Taylor  v.  lltcJlof^*oii.    Nov.  12,  1853. 

WILL. — CONSTRUCTION. — PROBATK  GRANT- 
ED BT  ECCLESIASTICAL  COUKT  WITH 
BLANK. 

A  testator,  after  giving  the  income  from  his 
property  in  the  funds  and  East  India  Stock 
to  his  wife  for  life,  directed  the  principal 
of  all  such  funds  and  stock  to  be  held  as 
follows :  "  I  bequeath  one-half  part  of  my 
son,"  M.  J.,  "  and  the  other 
moiety  in  trust"  for  other  parties.     Probate 
I         was  granted  with  the  blank :  Held,  that  the 
blank  could  not  be  filled  in  with  the  words 
"funds  and  stock,"  nor  the  word  "  of"  be 
altered  to  "  to,"   but  that  the  residuary 
legatee  was  entitled,  subject    to    the  life 
estate. 
The  testator,  Mr.  James  Taylor,  by  his  will 
gave  the  whole  of  the  income  arising  from  his 
property  in  the  funds  and  in  East  India  Stock, 
to  his  wife  for  life,  and  then  proceeded,  *'  the 
principal  of  all  such  funds  and  stock  to  be  held 
as  follows:— "I  bequeath  one-half    part  of 
my  son,  Montague  James,  to  be  under 

his  own  control,  and  the  other  moiety  in  trust 
for  other  parties,  as  therein  mentioned,  and 
there  was  a  bequest  of  the  residue  to  his  so^ 
Probate  had  been  granted  with  the  above  blank, 
and  this  suit  was  instituted  as  to  the  construc- 
tion of  the  will. 

Pretidergast  for  the  plwntiflF;  Nalder  for  the 

widow ;  and  G.  Lake  Rtissell  for  other  parties. 

Hmt  V.  Hort,  3  Bro.  Ch.  C.  31 1 ;  Miller  v. 

Trovers,  8  Bing.  244  ;  Allen  v.  Maephersou,  1 

Phill.  133,  were  cited.  , 

The  Vice-Chancellor  said,  that  to  fill  up  the 
blank  with  any  given  portion  of  the  "  funds 
and  stock  "  would  be  to  make,  not  constni^ 
the  wiU,  nor  could  the  word  "  o("  be  altered 
into  "to,"  as  the  blank  showed  this  was 
not  the  testator's  intention.  Although,  there- 
fore, it  was  clear  the  testator  intended  giving  a 
moiety  to  his  son,  and  the  other  moiety  to 
other  parties,  yet  as  it  did  not  appear  of  which 
that  portion  was  to  consist,  the  son  was  en- 
titled under  the  residuary  bequest  to  the  whole, 
ie  life  estate  of  the  testator's  wite. 


subject  to  the  ] 


Holding  v.  Barton.    Nov.  8,  1853. 

MOTION    FOR    DECREE.  —  WHERE    NO    AN* 


SiqteHor  Cowrts :  F.  C.  Stuart.—Queen's  Bench. 
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nmOL  —  PAROL    PLBA     OF    STATUTK    OF 
UMITATIONB. 

lu  a  smi  by  omg  executor  against  his  co-eve- 
eutor,  on  motion  for  a  decree  for  want  of 
ansufer,  the  defendant  set  up  the  parol  plea 
a  bar  (ir  the  Statute  of  lAmitations:  Held, 
that  it  could  not  be  allowed  j  and  the  usual 
decree  for  an  account  was  directed,  with 
costs  up  to  the  hearing  against  the  defend- 
ant. 

This  was  a  motion  for  a  decree,  the  de- 
fendant not  having  put  in  an  answer.  l*he 
suit  was  brought  by  one  executor  against  his 
eo«»cntor,  to  recover  a  sum  doe  to  the  testa- 
tor's estate,  but  it  appeared  the  debt  was  barred 
by  the  Statute  of  Limitations. 

h.  Maekeson  for  the  plaintiff;  Speed,  for  the 
defendant,  set  up  the  parol  plea  at  the  bar  of 
the  Statute. 

The  Vice^Chaneellor  said,  that  as  the  objec- 
tion was  not  stated  on  the  record,  either  by  de- 
Qinner  or  answer,  when  the  plaintiff  might 
have  met  it,  the  parol  plea  at  the  bar  could  not 
be  allowed,  and  he  was  entitled  to  a  decree  as 
pmyed,  with  costs  up  to  the  hearing  against 
the  defendant. 


Job  V.  Job.    Nov.  9,  1863. 

POWBR  OF  APPOINTMENT  BY  WIDOW 
▲MONO  CHILDJIKN  AND  GBANDCfllL- 
DmXN. KXBBCISS   OF.— VALIDITY. 

Tksiestmior,  qfter  giving  the  residue  of  his 
real  and  personal  estate  in  trust  for  his 
widow  and  children,  directed  she  should 
have  full  and  complete  control  in  the  dis- 
posal of  the  principal  moneys  in  such  pro* 
portions  as  she  should  see  fit,  by  will  or 
oikerwise,for  the  benefit  of  his  ckUdren  and 
grandchildren.  The  widow  appointed,  in 
eaereiae  of  the  power,  a  sum  to  S.  J.,  one 
qf  the  daughters,  another  sum  to  S.  J.'« 
daughter,  and  a  third  sum  to  trustees  for 
the  ben^t  of  S.  J.  and  her  children.  The 
testator  Uftfomr  sons  and  four  daughters: 
Held,  on  special  case  that  the  appoimtments 
were  valid. 

Thb  teitator,  by  his  will,  after  giving  the 
reridue  of  his  real  and  personal  estate  for  his 
widow  and  children,  directed  that  so  long  as 
she  should  continue  his  widow  she  should  have 
Idll  and  complete  control  in  the  disposal  of  the 
pfindpal  moneys  of  his  estate,  at  such  times 
and  in  such  proportions  as  she  should  see  fit, 
«Mier  by  will  or  otherwise,  for  the  benefit  of 
his  children  and  grandchildren;  but  in  the 
event  of  her  marriage  or  death,  his  trustees 
were  to  divide  his  estate  among  his  chil- 
dren, share  and  share  alike,  after  deducting 
a  sum  already  received  by  one  of  his  sons 
from  his  share.  On  the  testator's  death  there 
were  four  sons  and  four  daughters,  and  his 
widow,  by  a  deed,  in  May,  1853,  appointed,  in 
exocise  of  the  power  reserved  to  her  bv  the 
testator,  a  sum  of  100/.  for  one  of  thedaaghters, 
Sarah  Jane,  the  wife  of  Mr.  Melledge,  a  sum 
of  30L  for  their  daughter,  Sarah  Junily  Mel- 


ledge,  and  a  sum  of  370/.  to  trustees  for  the 
benefit  of  Mrs.  Melledge  and  her  children. 
This  special  case  was  presented  for  the  opinion 
of  the  Court,  as  to  the  validity  of  these  ap- 
pointments. 

Glasse  for  the  trustees  of  the  testator's  will ; 
MaUns  and  Sargent  for  Mrs.  Melledge  and  her 
daughter,  in  8ap{)ort ;  Bacon  for  the  children, 
eontak. 

The  following  cases  were  cited  '.--Longmore 
V.  Broom,  7  Ves.  124;  Thornton  v.  Bright,  2 
Mvl.  &  C.  230, 

The  Vice -Chancellor  said,  that  a  declaration 
must  be  made  in  favour  of  the  validity  of  the 
appointments. 

Lovell  v.  Sherwin.    Nov.  10,  1853. 

ADMINISTRATION   SUIT.  —  SBTTLBMBNT.  — 
CO  V  BN  ANT. — DBBT.—  SPBCI ALTY. 

A  settlor  conveyed  certain  real  and  personal 
property  by  an  antenuptial  settlement  on 
certain  trusts,  and  covenanted  for  the  truS" 
tees'  quiet  enjoyment.    He  received  some  of 
the  personalty.     On  his  death,  held,  on  ap- 
peal from  the  chief  clerk,  that  the  debt  was 
specialty. 
It  appeared  that  the  testator,  Mr.  Hawks- 
worth,  by  an  antenuptial  settlement,  conveyed 
certain  real  and  personal  estate  to  trustees,  in 
trust  for  the  benefit  of  his  wife  and  the  chil- 
dren of  the  marriage,  with  the  usual  covenant 
for  quiet  enjo3rment.    The  testator,  however, 
had  received  a  portion  of  the  settled  personal^, 
and  on  his  death  this  administration  suit  was 
instituted.     The  trustees  claimed  the  repay- 
ment of  the  sum  so  received  as  a  specialty 
debt,  and  on  the  chief  clerk  certifying  it  to  be 
only  a  simple  contract  debt,  this  motion  was 
made  to  vary  his  certificate. 

Wigram  and  FVeeling  in  support;  MaUms 
and  Metcalfe,  contrk;  De  Qex  for  the  executors. 
The  Vice-chancellor  said,  that  although  a 
mere  breach  of  trust  constituted  a  simple  con- 
act  debt,  yet  where  the  trust  arose  under  seal, 
it  became  a  specialty  debt,  and  in  the  present 
case  the  contract  was  under  the  covenant,  and 
the  cer^cate  must  be  varied  accordingly. 


Caurt  of  eftuffti'if  Mtntl^. 
Bartlett  v.  Kerwood.    Nov.  8,  1863. 

BBNBFICB.<— PBRPBTUALCURATB. — 6BOUB8- 
TRATION   FOR  NON*RB8IDBNCB. 

A  monition  issued  in  Dec,  1846,  on  the  per- 
petual  curate  of  a  parish  to  come  into  resi- 
dence, to  which  he  returned,  in  the  following 
January,  that  there  was  no  house  of  resi- 
dence on  the  benefice,  and  that  he  had  a 
legal  cause  of  absence,  in  consequence  of 
being  sentenced  to  two  years'  imprisonment, 
which,  he  alleged,  was  made  on  false  evi- 
dence. An  order  was  made  in  March  for 
hkn  to  go  into  residence  within  30  days,  and 
in  April  he  stated  in  an  e^fldamt  that  he 
been  endeavouring  to  obtain  a  writ  of  error 
from  the  above  judgment.     A  sequestra- 
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tion  issued  in  May,  untU  the  order  to  reside 
was  complied  with :  Held,  on  special  case, 
that  the  sequestration  had  rightly  issued, 
and  that  the  plaintiff  was  not  entitled  to  be 
again  heard  before  it  issued. 

This  was  a  special  case  for  the  opinion  of 
the  Court,  from  which  it  appeared  that  the 

Slaintiff  was  perpetual  curate  of  a  parish  in  the 
iocese  of  Hereford,  and  that  the  defendant 
had  heen  appointed  curate  on  the  issue  of  a 
jsequestration  for  non-residence.  The  plaintiff 
having  been  sentenced  in  Nov.,  1846,  to  two 
years'  imprisonment,  a  monition  issued  in  De- 
cember, under  the  1  &  2  Vict  c.  106,  calling 
on  him  to  come  into  residence,  to  which  the 
plaintiff,  in  the  January  following,  returned  that 
there  was  no  house  of  residence  on  the  benefice, 
and  that  he  had  a  legal  cause  of  absence,  in 
conseauence  of  the  above  sentence,  which  he 
allegea  was  made  on  false  evidence.  An  order 
was  then  made  in  March,  for  the  plaintiff  to 
go  into  residence  within  30  davs,  and  on  April 
14,  the  plaintiff  made  an  affiaavit,  stating  his 
endeavours  to  obtain  a  writ  of  error  from  4he 
above  judgment.  The  sequestration  then  issbed 
on  May  27,  reciting  the  monition,  and  other 
proceeaings,  and  the  order  to  reside  and  dis- 
obedience thereto,  and  directed  a  sequestration 
to  issue  in  pursuance  of  the  powers  granted  by 
the  Act  of  Parliament,  until  the  order  to  reside 
should  be  complied  with. 

Channell,  S.  L.,  and  G.  Atkinson  for  the 
plaintiff,  on  the  ground  he  should  have  been 
again  heard,  after  the  order  to  reside  and  before 
the  issue  of  the  sequestration,  to  show  cause 
why  he  had  not  obeyed  the  oinier,  citing  Bon^ 
cker  V.  Boons,  16  Q.  B.  162^ 

Keating  and  Horn  for  the  defendant. 

The  Court  said,  that  the  plaintiff  had  had 
afforded  to  him  full  opportunity  of  knowing 
unth  what  he  was  charged  and  of  being  heard 
in  his  defence,  before  judgment  had  been  pro- 
nounced, and  as  he  had  neglected  to  obey  it, 
the  sequestration  had  rightly  issued,  and  the 
defendant  was  entitled  to  judgment. 


Westoby  v.  Bay,    Nov.  9%  1863, 

CUSTOM  OF  FORBION  ATTACHMENT  IN  CITY 
OF  LONDON. — CBRTIFICATB  OF  RBCORDBR. 
— MOTION    FOR  JUDGMENT. — PRACTICE. 

Held,  directing  the  certificate  of  the  Recorder 
as  to  the  custom  of  London  in  respect  of 
foreign  attachment  to  be  recorded,  that  it 
does  not  apply  to  and  include  debts,  the 
beneficial  interest  in  which  was  vested  in  a 
person  other  than  the  individual  sued  in 
the  Court,  and  that  such  debts  were  not 
therefore  attachable. 
The  motion  for  judgment  was  ordered  to  stand 
over  until  the  other  side  had  had  notice  of 
the  certificate. 
In  this  case  a  certiorari  had  issued  on  the 
Recorder  of  the  city  of  London,  to  certify  the 
custom  of  foreign  attachment,  and  he  accord- 
ingly appeared  in  person  to  certify  that  it  did 
not  apply  to  and  include  debts^  the  beneficial 


interest  in  which  was  vested  in  a  person  otiier 
than  the  individual  sued  in  the  Court,  and  that 
such  debts  were  therefore  not  attachable. 

The  Court  said,  this  certificate  was  in  ac- 
cordance with  that  given  in  the  reign  of  Edw. 
4,*  and  after  it  had  been  recorded,  directed  the 
motion  for  judgment  to  be  entered  for  the 
plaintiff  to  be  deferred  until  the  other  side  had 
notice  of  the  certificate. 

Willes  appeared  on  the  motion. 

Bingham  v.  Covas.    Nov.  11, 1853. 

CONTRACT  FOR  SALE  OF  CORN  AS  PER  BII-I- 
OF  LADING. — ACTION  FOR  DIFFERENCK  IN 
aUANTITY. 

The  defendant  sold  to  the  plaintiff  a  cargo 
of  com,  then  in  Ireland,  "  as  it  stands, 
of  about  1,300  quarters,"  "the  quantity  to 
be  taken  as  per  bill  of  lading,"  to  be  paid 
for  on  handing  over  the  shipping  documents 
and  bill  of  lading.      The  bill  of  lading 
stated  the  quantity  as  1,667  quarters,  which 
the  plaintiff  paid  for,  but  on  the  arrival  of 
the  vessel  there  were  only  l,6l4  quarters: 
Held,  that  the  plaintiff  was  not  entitled  to 
recover  in  an  action  for  the  difference  in 
quantity. 
It  appeared  that  the  defendant  had  sold  to 
the  plaintiff  a  cargo  of  com,  per  the  Prima 
Donna,  then  at  Queenstown,  Ireland,  "  as  it 
stands,  of  about  1,300  quarters,"  at  30s.  per 
quarter,  free  on  board  "the  quantity  to  be 
taken  as  per  bill  of  lading,  to  be  calculated  a 
220  quarters,  equal  to  100  kilos;"  and  paymen* 
was  to  be  made  on  handing  over  the  shipping 
documents  and  policy  of  insurance.    The  bHI 
of  lading  was  not  then  in  the  defendant's  pos- 
session,  but  on  his  receiving  it  he  handed  it 
over  to  the  plaintiff,  who  paid  for  1,667  quar- 
ters, as  stated  therein.    Upon  the  arrival  of  the 
vessel,  it  appeared,  however,  that  there  were 
only  1,614  quarters,  and  this  action  was  then 
brought  to  recover  back  the  amount  overpaid, 
and  on  the  trial,  in  the  Liverpool  County  Court, 
he  obtained  judgment,  whereupon  this  appeal 
was  presented. 
Milward  in  support ;  Willes,  contrL 
The  Court  saia,  the  parties  were  in  ignorance 
of  the  precise  quantity  of  corn,  but  it  was  to  be 
settled  by  the  bill  of  lading.     The  vendee, 
therefore,  took  it  subject  to  the  risk  of  its  being 
equal  to  the  quantitv  represented  by  the  bill  of 
lading,  being  bouna  to  suffer  the  loss  if  there 
were  less,  or  entitled  to  the  advantage,  if  more; 
and  to  allow  the  plaintiff  to  recover,  would  be 
to  introduce  a  new  stipulation  in  the  contract. 
The  appeal  must  be  allowed,  and  judgment  be 
for  the  defendant. 

Qtteen'Ji  3Bsnc|)  practice  Caurt. 

(Coram  Crompton,  J.) 

Wadsworth  v.  Bentley.    Nov.  11,  1853. 

ACTION  FOR  BLANDER  OF  TRADER.— PLEA 

*  See  Year-book,  22  Edw.  4,  p.  30. 
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OF     JUDGIIBMT     IN     FORIIBR     ACTION.— 
IDENTITY  OF  CAUSES   OF  ACTION. 

To  am  action  for  slander  spoken  of  tkeplain^ 
tiff  in  his  character  of  a  trader,  that  he 
had  '*  cheated "  him,  and  alleging  special 
damage^  the  defendant  pleaded  judgment  in 
a  former  action,  and  vouched  the  record. 
It  appeared  that  the  slander  declared  on  m 
such  action  was,  he  had  "robbed"  him  of 
lOOL  :  Haldf  the  causes  of  action  were  es^ 
MoUiaUy  different,  and  on  motion  judgment 
for  plaintiff. 
Thk  declaration  in  this  action  for  slander 
alleged  that  the  plaintiff  was  a  trader,  and  the 
defendant  had  falsely  and  malicioasly  spoken 
of  him,  in  his  character  of  a  trader,  certain 
slaoderons  words,  namely,  "thou  hast  cheated 
me,"  meaning  in  the  way  of  his  trade,  and  al- 
legi^  special  damage.   The  defendant  pleaded 
the  judgment  in  a  former  action  for  slander- 
ous words,  and  vouched  the  record.     The 
plaintiff  replied  denying  there  was  any  record. 

Hall  now  moved  for  judgment,  on  the 
ground  the  former  slanderous  words  were 
spoken  generally,  and  not  of  the  plaintiff  as  a 
trader,  the  words  set  forth  in  the  declaration 
being,  "  that  thief  has  robbed  me  of  100/.,"  &c. 
ComHng  in  support  of  the  plea. 
The  Court  said,  the  words  were  so  essentially 
different  as  to  constitute  wholly  different 
causes  of  action,  and  judgment  must  be  for 
the  plaintiff. 


In  re ,  an  attorney.    Nov.  11,  1853. 

ATTOBNBT.  —  CONDUCTING    PROSECUTION 
WITHOUT  BEING  INSTRUCTED. 

An  attorney  had  instructed  counsel  for  the 
prosecution  on  an  indictment,  although  not 
instructed  by  the  prosecutor:  Held,  that 
the  remedy  for  such  mat-practice  was  with 


The  Court  sud,  that  although  the  attorney 
had  been  guilty  of  irregularity  in  intruding 
himself  in  uie  case,  it  was  not  so  grave  a  matter 
as  to  call  for  the  interference  of  the  Court  in 
so  serious  a  way  as  that  sought  Irregularities 
of  this  kind  could  be  easily  kept  in  order  by 
ihe  Courts  in  which  they  occurred,  by  the  dis- 
allowance of  the  costs ;  although  the  attorney 
had  been  very  irregular,  and  such  proceedings 
should  in  every  way  be  discouraged,  the  matter 
was  hardly  of  sufficient  gravity  to  call  for  inter- 
ference in  the  very  severe  manner  as  prayed, 
and  the  rule  must  be  refused. 


the  Court  below,  by  the  disallowance  of  the  qualification,  as  the  local  act 
costs,  and  this  Court,  therefore,  refused  a  liable  to  the  penalty  who  had 


Court  at  Ccmmtm  pisuT. 
TVpper,  app.,  v.  Newton,  reap.    Nov.  11, 1853« 

COMMISBIONBR  UNDER  LOCAL  IMPROVE^ 
IIBNT  ACT. — QUALIFICATION,  BVIOBNCB 
OF. — COUNTY   COURT. — APPEAL. 

A  plaint  was  brought  in  the  County  Court  to 
recover  the  penalty  under  the  3^4  Wm,  4, 
c,  cv.,  s,  1 1  {Canterbury  Local  Improve* 
ment  Act),  from  the  defendant,  for  having 
acted  as  a  Commissioner  thereunder  without 
having  been  duly  qualified.     On  the  trial, 
he  proved  he  was  duly  qualified,  but  not 
that  he  had  taken  the  oath  of  qualification. 
An  appeal  was  dismissed,  with  costs,  from 
the  Judge  of  the  Canterbury  County  Court, 
deciding  the  evidence  given  was  an  answer 
to  the  action. 
This  was  an    action    in  the    Canterbury 
County  Court  to  recover  the  sum  of  60/.  by 
way  of  penalty  from  the  defendant  for  having 
acted  as  Commissioner  under  a  local  improve- 
ment act  (3  &  4  Wm.  4,  c.  cv.,  s.  11),  without 
having  been  duly  qualified.    It  appeared  in 
evidence  on  the  trial,  that  the  defendant  was 
qualified  to  act,  but  the  plaintiff  urged    he 
should  also  prove  he  had  taken  the  oath  of 

rendered  those 

not  taken  the 

oath.    The  learned  Judge,  however,  ruled  the 

contrary,  and  the  defendant  obtained  judgment, 

whereupon  this  appeal  was  presented. 

Channell,  S.  L.,  in  support ;  Hayes,  contr^. 
The   Court  said,  the  plaint    was    brought 


rule  nisi  to  strike  the  attorney  off  the  roll 

or  to  suspend  him  from  practice. 
This  was  a  motion  for  a  rule  nisi  to  strike  an 
attorney  off  the  rolls,  or  to  suspend  him  from 

practice.     It  appeared  that  two  persons  were  |  ,      ,  *.     ,       ^     -     . 

committed  for  trial  by  Mr.  Hardwick,  on  May '  agamst  the  defendant  for  acting  without  being 
31  last,  at  the  ensuing  Middlesex  Sessions,  and  j  ^^^Y  qualified,  and  not  that  he  had  not  taken 
that  an  inspector  of  police  was  bound  over  toi*"«  <»ath  of  being  qualified,  and  the  appeal 
appear  to  prefer  and  prosecute  the  bill  of  in-  must  therefore  be  dismissed,  with  costs, 
dictment,  and  on  June  21,  the  prisoners  were 
tried  and  found  guilty.    On  the  trial,  counsel 
appeared  for  the  prosecution,  and  on  the  cross- 
examination  on  behalf  of  the  prisoners  it  a})- 
peared  the  inspector  had  given  no  instructions 
to  any  attorney,  and  on  the  conclusion  of  the 
case,  the  counsel  for  the  prosecution  stated,  he 

received  his  instructions  from  Mr. ,the 

above  attorney,  who  had  frequently  instructed 
him  on  previous  occasions.  The  assistant 
Judge  thereu])on  directed  a  statement  of  facts 
to  be  brought  before  the  notice  of  the  Incorpo- 
rated Law  Societ)',  and  this  motion  was  there- 
upon made. 
Jamts  P.  Wilde  in  support, 


I 


Graham  v.  Furber.    Nov.  10,  11,  1353. 

BANKRUPT. — GOODS  IN  POSSESSION  OF. — 
HIGHT  OF  OWNERS  THERETO.  —  NOTICE 
OF    BANKRUPTCY. 

Held,  that  the  true  owners  of  goods  in  the 
possession  of  a  person  having  committed  an 
act  of  banhrvptcy,  are  entitled  thereto, 
provided  they  do  not  know  an  act  of  bank' 
ruptcy  has  been  committed. 

Therefore,  where  the  defendant  had,  in  con» 
temptation  of  a  bankruptcy,  taken  posses-^ 
sion  of  goods  xcith  which  ha  had  supplied 
the  bankrupt,  but  without  notice  of  the  com» 
mission  of  any  act  of  bankruptcy,  the  as* 
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signees  were  held  not  entitled  to  reeooer 
under  the  12  ^  13  Vict.  c.  106,  $.  126. 
This  action  was  brought  by  the  awiignffe 
of  a  basknipt,  to  recover  from  the  defendant 
the  value  of  certain  goods  which  were  in  the 
order  and  dbposidon  of  the  bankrupt  at  the 
time  of  his  committing  the  act  of  bankruptcy. 
It  appeared  the  defendant  had  in  contem- 
plation that  he  would  be  bankrupt,  taken  pos- 
session of  the  goods  witii  which  he  supplied 
him,  and  sold  the  same,  but  without  notice 
that  an  act  of  bankruptcy  had  been  committed. 

By  the  12  4- 13  Vict,  c  106,  s.  125,  it  is  en- 
actea,  that  goods  in  the  possession,  order,  or 
disposition  of  the  bankrupt,  shall  be  deemed 
his  property;  and  by  s.  133,  that  "all  con- 
tracts, dealings,  and  transactions  by  and  with 
any  bankrupt  really  and  bond  Jide  made  and 
entered  into  before  the  date  of  the  fiat  or  the 
filing  of  the  petition,"  "  and  all  eoEeculioBa  and 
attouiments  against  the  goods  and  chattels  of 
any  bankrupt  bond  fide  executed  and  levied  by 
seizure  and  sale  before  the  dnte  nf  the  fiat  or 
the  filing  of  such  petiuuti,  bhall  be  deemed  to  |  finned, 
be  valid,  notwithstanding  any  prior  act  of 
bankruptcy  by  such  bankrupt  committed,  pro- 
vided the  person"  "had  not  at  the  time" 
•'  notice  of  any  prior  act  of  bankruptcy." 

Bovill  for  the  plaintiff;  Willes  for  the  de- 
fendant. 

Exparte  Smith,  in  re  Sty  an,  2  Mont.  Deac. 
&  De  G.  213 ;  Panente  v.  Pennell,  2  Moo.  & 
Rob.  517 ;  Young  v.  Hope,  2  Exch,  R.  105,  were  j 
cited.  I 

The  Court  said,  that  the  true  OMmers  of  goods 
in  possession  of  a  person  who  had  committed 
an  act  of  bankruptcy  were  entitled  to  them, 
provided  they  did  not  know  an  act  of  bank- 
ruptcy had  been  committed,  and  that  the  de- 
fendant was  therefore  entitled  to  judgment. 


Court,  since  the  costs  of  the  rule,  if  oonteated, 
would  amount  to  15/.  or  20/. 


Cotitt  of  trpd[^(iiutt  €^MXtfSbtT» 
Andrews  v.  Chapman.    Nov.  10.  1853. 

UBSL,  ACTION   POR«— PLSA  OP   JVWlWICJt' 
TION.— APPBAI«. 

J%e  defendant,  in  an  action  of  libel,  obtedned 

judgment  on  a  special  ptea  of  juMtifie&ikm : 

Held,  that  the  plaintiff,  hamnjj^jomed  issue 

instead  of  demmrring,  could  not  dbjed  on 

appeal  that  the  plea  was  bad. 

This  was  a  writ  of  error  from  the  Goort  of 

Queen's  Bench,  in  this  action  for  m  fibel,  to 

which  the  defendant  had  pleaded  not  g^ky 

and  a  justification.     The  defendant  ohtsanea 

judgment  on  the  latter  plea. 

Cmrrington  in  support,  on  the  n^romid  the 
plea  was  bad. 

The  Cowrt  said,  that  as  the  plaintiff  had 
joined  issue  instead  of  demurring  to  the  plea, 
the  judgment  of  the  Court  below  mast  be  af- 


Court  of  e^^equo:. 
In  re  Dearden.    Nov.  8,  1853. 

TAXATION  OF  ATTORNEY'S  BILL  OF  COSTS. 
—  STATKMBNT  OF  AMOUNT. —  PAYMKNT 
UNDER   PRESSURE. 


Court  Of  Crtmitial  %f^t9l. 
Regina  v.  SnelUng.    Nov.  12,  1853. 

FORGED   ORDER  FOR  PAYMENT  OF  MOlfKT. 
-—OMISSION   OF  PAYEES*   KAMKS. 

A  prisoner  was  etfiwieted  under  the  11  Oeo,  4, 

and  1  M-'wi.  4,  e.  66,  s.  3,  for  uttering  the 

following  order  for  payment  of  money  .— 

"  Hottott,  March  31 .     Sirs,-— Please  to  pay 

beariss,  Mrs.  Smart,  the  sum  of  eighth 

hundred  Hf  50,  4£  ten  tshiUinpe  for  me, 

James  RwnseyJ"      Held,   confirming   the 

conviction,  that  the  omission  to  address  the 

order  was  immaterial,  as  it  appeared  in  the 

evidence  the  word  "  Sirs  *'  was  intended  for 

the  bankers  to  whom  it  was  presented. 

This  was  a  question  reserved  under  the  11 

&  12  Vict.  c.  78,  6.  1.    it  appeared  that  the 

prisoner  had  been  indicted  for  uttering  the 

following  forged  order  for  payment  of  mooey : 

— "  Hotton,  March  31.     Sirs,— Heaae  to  pay 


UM,  that  itisnecessary  on  motion  for  arule  ^^^riss,  Mrs  Smart,  the  sum  of  ««l»th  hun- 
to  refer  the  bill  of  costs  of  an  attorney  to  \  ^^  &  5®'  ^^-'^"^  «^'^A»«««  ("^  °*^!-    •'*"*^ 


taxation,  to  state  the  amount  of  such  bill, 
and  a  rule  was  refused  although  moved  for 
on  the  ground  of  payment  underpressure, 
where  it  did  not  appear  what  the  amount  of 
the  biU  was. 
This  was  a  motion  for  a  rule  nisi  to  set  aside 
the  order  of  Martin,  B.,  for  the  taxation  of  the 
bill  of  costs  of  Mr.  Dearden,  against  his  client, 
Mr.  Smith,  and  which  had  been  paid  upon  Mr. 
Dearden's  refusing  to  band  over  the  papers  to 
another  attorney,  appointed  in  his  stead,  with- 
out payment. 

Hill  in  support,  referred  to  the  6  &  7  Vict.  c. 
73,  s.  41 ;  and  citing  In  re  Harrison,  10  Beav. 
57. 

The  Court  said,  that  as  it  did  not  appear 
what  the  amount  of  the  bill  was,  the  rule  would 
be  refused,  as  that  fact  was  a  most  important 
;ircumstance  to  govern  the  discretion  of  the 


Rurasey ;"  and  it  was  directed  on  the  outside 
"  Mrs.  Smart."  On  the  trial,  at  the  East  SnffWk 
Assises,  before  Jervis,  L.  C.  J.,  it  was  objected, 
that  it  did  not  amount  to  an  order  for  the  pay- 
ment of  money  under  the  1 1  Geo.  4,  and  1 
Wm.  4,  c.  66,  s.  3,  not  being  addressed  to  the 
parties  to  pay  it. 

Dasent,  for  the  prisoner,  cited  Bex  v.  Clinch 
1  Leach,  540  ;  Worlledge  for  the  prosecution. 

TTie  Court  said,  that  as  there  was  evidence  to 
show  the  word  "  Sirs  "  was  intended  by  the 
prisoner  to  mean  the  bankers  to  whom  the 
order  had  lieen  presented,  the  mere  omission 
of  its  being  addressed  to  them  would  noC  pre* 
vent  it  from  being  an  order  for  the  payment  of 
money,  and  the  connction  must  be  affirmed.^ 


And  see  Regina  v.  Rogers,  9  Car.  &  P.  4L 
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COMMISSIONS  PAID  AND  UNPAID. 


DUTIES   OF  THE   LORD   CHANCELLOR. 

This  is  "the  Age  of"  Commissions. 
We  have  already  directed  attention  to  the 
nnpreoedented  number  of  Commissions  in 
active  operation  for  the  purpose  of  inauir- 
ing  into  and  reporting  upon  the  state  or  the 
Law.  We  might  also  refer  to  the  numerous 
Commissions  issued,  at  the  instance  of  the 
House  of  Commons,  to  examine  into  the 
bribery  and  corruption,  there  is  too  much 
reason  to  suppose,  prevailing  in  many  cities 
and  boroughs  in  connexion  with  the  exer- 
cise of  the  elective  franchise.  To  these  we 
may  add,  the  Commissions  appointed  to 
inquire  into  the  discipline  and  management 
of  the  public  gaols,  and  to  the  sums  levied 
upon  shippiDg  in  certain  of  the  outports. 

The  value,  as  well  as  the  expense,  of  the 
Election  Commissions  will  be  better  appre- 
ciated, when  the  Government  scheme  for 
purifying  and  improving  the  representative 
system  is  explained  and  understood,  and 
the  estimates,  to  be  laid  before  Parliament, 
disclose  the  cost  to  the  country  consequent 
upon  the  remarkable,  and  too  frequently 
discreditable,  revelations  arising  out  of  the 
last  general  election.  The  dehcate  task  of 
probing  and  exposing  the  unsoundness  of 
those  electoral  constituencies  which  were 
supposed  by  Parliamentary  Committees  of 
the  Honse  of  Commons,  to  have  attained 
an  infiunous  pre-eminence  b^  the  indulgence 
of  extensive  and  systematic  impurity  and 
corruption*  was  intrusted,  we  believe  in 
every  instance,  exclusively  to  members*  of 
the  Bar.  It  would  be  premature  to  con- 
sider, whether  the  gentlemen  selected  by 
parliamentary  influence  to  conduct  those 
inquiries,  have  uniformly  performed  their 
doty  Judiciously  and  efficiently.  Indeed, 
considering  the  number  of  Commissions^ 
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and  the  mode  in  which  the  appointments 
were  made,  it  can  hardly  excite  surprise  to 
find  an  occasional  instance  of  miscarriage, 
or  that  some  of  those  inquiries  have  proved 
wholly  abortive.  Whatever  may  be  the 
amount  of  benefit  conferred  upon  the  Public 
bv  the  investigations  which  have  taken 
place,  those  engaged  upon  the  Bribery 
Commissions  have,  at  all  events,  the  conso- 
lation of  feeling  that,  in  one  sense,  their 
labours  have  not  been  thrown  nway,  and 
that  the  Long  Vacation  has  not  been  idly 
or  unprofitably  passed. 

In  this  respect,  the  Law  Commissions, 
issued  upon  the  responsibility  of  the  Lord 
Chancellor,  and  the  Commissions  for  in- 
quiry into  the  exercise  of  the  elective  fran- 
chise in  the  accused  boroughs,  are  placed 
upon  a  totally  different  footing.  The  gen- 
tlemen engaged  under  Lord  Cranworth,  in 
his  favourite  project  of  consolidating  the 
Statutes  are  to  be  compensated  for  the  en- 
tire devotion  of  their  time  to  this  little- 
inviting  task,  it  seems,  upon  what  appears 
to  be  a  niggardly  scale,  but  with  this  soli- 
tary exception,  all  the  Commissions  issued 
by  Government,  with  a  view  to  amending 
the  law,  are  unpaid ;  whilst  the  Commis- 
sioners appointed  to  inquire  into  and  record 
the  venalty  of  the  borough  electors,  are  to 
be  paid  by  a  sum  multiplied  by  the  number 
of  aays  employed  upon  such  inquiry,  and 
which  amount  in  the  aggregate  to  what  it 
is  not  intended  to  describe  as  extravagant, 
but  which,  it  may  be  fairly  assumed,  com- 
pensates at  a  reasonable  rate  those  appoint- 
ed Commissioners — and  many  of  whom 
belong  to  the  Junior  Bar — for  the  devotion 
of  their  time  and  ability  to  the  public 
service. 

Upon  looking  through  the  lists  submitted 
to  our  readers  {antty  p.*  1),  of  those  com- 
posing the  various  Commissions  now  in  ex- 
istence for  inquiry  into  large  branches  of 
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the  law,  it  cannot  be  overlooked,  that,  in 
addition  to  the  official  Commissioners,  the 
lists  include  the  names  of  many  in  actiTC 
practice,  and  with  leading  business  in  the 
general  departments  of  the  law.  It  is  un- 
reasonable, and  not  quite  just,  to  expect, 
that  gentlemen  who  derive  no  portion  of 
their  incomes  from  the  State,  are  to  expend 
that  which  is  equivalent  to  money — their 
time — in  the  public  service  gratuitously. 
Whatever  is  expected  or  desired,  this  will 
not  be  done.  The  interests  of  clients  can- 
not, and  ought  not,  to  be  sacrificed,  and  the 
practical  result  has  been,  and  will  be,  to 
leave  the  inquiries  and  reports  to  be  con- 
ducted and  framed  by  a  few  members,  or  it 
may  be  a  single  member,  of  the  Commis- 
sion, and  to  share  the  honour,  or  the  re- 
sponsibility of  being  included  in  it.  In 
effect,  this  is  to  deceive  the  public,  who  are 
justified  in  concluding,  that  those  whose 
names  are  affixed  to  a  report  have  exercised 
their  individual  judgments  upon  the  matter 
of  it,  whilst  they  too  freqently  take  both 
the  facts  and  the  conclusions  upon  trust. 

Two  remedies  suggest  themselves  for  the 
evil  pointed  out.  The  opinion  of  a  counsel, 
given  without  a  fee,  is  proverbially  of  little 
value,  and  the  report  of  an  unpaid  Com- 
missioner may  be  included  in  the  same  cate- 
gory. If  the  public  require  the  opinion  and 
experience  of  any  member  of  the  Profession, 
upon  any  branch  of  the  law  with  which  he 
is  supposed  to  be  peculiarlv  conversant  and 
familiar,  let  the  individual  so  appealed  to 
be  paid  by  the  Public,  as  he  would  be  by 
any  private  client  for  the  benefit  of  his 
advice  and  experience ;  and  his  opinions  and 
suggestions  will  then  be  given  under  a  due 
sense  of  responsibility.  All  these  Law 
Commissions  have  been  issued  upon  the 
recommendation  and  with  the  assent  of  the 
Lord  Chancellor.  Their  suggestions  re- 
quire his  lordship's  sanction  and  approval 
before  they  are  submitted  to  the  LegisU- 
ture  and  take  the  incipient  form  of  laws. 
Why  should  not  the  Lord  Chancellor  attend 
and  preside  over  the  meetings  of  the  vari- 
ous Commissions  issued  for  the  improve* 
ment  of  the  law  ?  There  was  a  time  when 
the  duties  of  the  Chancellor  were  of  so 
multiplied  and  onerous  a  nature,  that  it 
required  extraordinary  capacity  and  dili- 
gence to  discharge  the  duties  of  the  office 
—ministerial,  political,  and  judicial. 

This  is  all  changed !  The  Act  14  &  15 
Vict.  c.  83,  under  which  the  Lords  Justices 
were  appointed,  left  the  Lord  Chancellor 
with  judicial  duties  of  the  most  limited 
character.     During  that  large  portion  of 


the  year  when  Parliament  is  not  nttbgi 
and  his  lordship  is  not  called  upon  to  pre- 
side in  the  House  of  Lords,  he  has  abund- 
ance of  leisure,  and  it  could  not  be  better 
or  more  usefully  employed,  than  in  dis- 
charging the  functions  of  a  Minuter  of 
Justice,  and  superintending  the  delibera- 
tions of  those  learned  and  experienced  per- 
sons nominated  and  assembled  under  his 
authority,  to  suggest  how  the  law  may  be 
best  altered  and  improved.  Such  is  the 
veneration  and  respect  with  which  the 
office  is  regarded,  amongst  all  classes,  that 
we  are  satisfied  the  presence  of  the  Chan- 
cellor at  a  meeting  of  Commissioners  would 
afford  the  best  guarantee  to  the  public  that 
the  matter  discussed  was  duly  considered, 
and  that  the  judgment  of  every  individual 
taking  part  in  the  deliberation  was  consci- 
entiously exercised. 

Without  undervaluing  the  labours  and 
recommendations  of  Commissions  past  or 
existing,  we  concur  in  the  apprehension 
generafiy  entertained,  that  the  multiplica- 
tion of  *Law  Commissions  is  a  convenient 
device  of  those  in  authority  to  shirk  the 
performance  of  the  duties  which  Inti- 
mately devolve  upon  them,  and  that,  al« 
though  it  may  temporarily  divert  public 
expectation,  it  cannot  fail  ultimately^  to 
produce  disappointment  and  dissatisfaction. 


LAW  OF  ATTORNEYS  AND  SOLI- 
CITORS. 

TAXATION  OF  BILL  OF  C08T8. — ORDSR  OF 
COURSE. — BUPPRSB8ION   OF  FACTS. 

A  SOLICITOR  delivered  his  bill  of  costs 
for  business  transacted  for  his  clients,  who 
took  out  the  usual  summons  in  the  Court 
of  Queen's  Bench  for  a  taxation,  upon 
which  an  order  was  made  for  such  taxaUon, 
on  payment  of  500/.  within  a  fortnight  to 
the  solicitor,  without  prejudice.  The  500/. 
was  not  paid,  and  the  proceedings  in  the 
Queen's  bench  were  abandoned,  and  a  sum- 
mons was  taken  out  before  Mr.  Baron 
Plait,  in  the  Exchequer,  but  which  was 
dismissed  on  the  ground  of  the  previous 
order,  and  the  solicitor  then  brought  an 
action  in  debt  in  the  Common  Fleas  for  the 
amount  of  his  bills. 

An  order  of  course  had  afterwards  been 
obtained  at  the  Rolls  for  the  taxation  of  the 
bills,  and  on  the  same  day  judgment  was 
obtained  by  default  for  want  of  plea  in  the 
action.  A  motion  was  then  made  to  dis* 
charge  the  order. 

The  grounds  of  the  application  were  two- 
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fold:— Ist,  that  a  judgment  at  kw  had 
been  obtained  for  the  amount  of  the  bill  at 
the  time  when  the  order  for  taxation  was 
serred;  and  2ndl7»  that  two  applications 
had  been  made  to  Courts  of  Common  Law 
for  the  same  purpose,  one  of  which  had 
been  granted  on  terms,  but  abandoned, 
and  the  other  refused ;  and  that  these  ought 
to  hare  been  stated  on  the  application  for 
the  order  of  course. 

The  Master  of  the  Bolls,  in  his  judg- 
ment,  said: — "The  rules  and   principles 
UDon  which  orders  of  course  are  to  be 
obtained  appear  originally  to  have  been  a 
little  unsettled,  but  they  were  finally  settled 
br  Lord  Langdale;    and  I  have  adopted 
his  rule.^    The  rule  he  laid  down  was  this : 
— ^It  is  incumbent  on  a  party  applying  for 
an  order  of  course  to  pursue  the  same 
course  as  he  would  if  he  were  applying  for 
an  exparte    injunction.      He   must  state 
every  matter  which  can  be  material,    to 
enable  the  officer  to  judge  whether  the 
case  is  really  a  proper  one  for  granting  an 
order  of  course.    If  he  omit  to  do  so,  and 
there  are  special  matters  affecting  his  right 
to  an  order  of  course  which  are  suppressed, 
the  Court  will  not  stay  to   inquire  whe- 
ther he  would  be  entitled  to  the  same  order 
upon  a  special  application,  but  will  limit 
the  inquiry  to  whether  the  matter  omitted 
were  of  sufficient  moment  and  importance 
as  to  require  grave  consideration  or  discus- 
sion*    If  so,  the  offiiser  would  not  have 
granted  the  order  of  course ;  it  would  have 
been  necessary  to  make  a  special  applica- 
tion, and  the  Court  would  then  have  de- 
dded  in   the  presence  of  both  parties  on 
the  propriety  of  taxing  the  bill.    Where 
matters  of  that  description  have  been  sup- 
pressed, and  the  apphcant  has  thereby  ob- 
tained an  order  of  course>  which  he  could 
not  have  obtained  except  by  that  suppres- 
sion, the  Court  will  not  allow  the  order  to 
stand,  even  although  it  may  appear,  that 
on  a  special  application  he  would  be  entitled 
to  the   same  order.     I  have  so  decided 
myself  on  more  than  one  occasion,  and  in 
so  doing  I  have  followed  Lord  Langdale, 
being  satisfied  that  this  is  the  proper  rule 
that  ought  to  prevail. 

I  have  therefore  to  consider,  whether  the 
facts  suppressed  were  of  sufficient  moment 
and  importance  to  warrant  the  Court  in 
saying,  that  they  ought  to  have  been 
gravely  discussed.  The  first  is  the  fact  of 
a  judgment  having  been  obtained ;  and  I 
am  of  opinion,  that  having  been  obtained 
in  the  manner  it  was,  it  was  not  a  matter  of 
sufficient  importance  to  mi^e  it  necessary 


i though  it  might  be  proper)  to  mention  it ; 
or  I  have  no  doubt  that  the  officer,  not- 
withstanding such  a  judgment,  would  have 
granted  the  order  of  course,  for  the  Act  of 
Parliament  is  precise  on  the  point.    It  sayft 
(s.  37),  there  shall  be  an  order  of  course  to 
tax  within  twelve  months  after  the  delivery 
of  the  bill ;  and  then  it  states,  "  provided 
always,  that  no  such  reference  shall  be  di-* 
rected  after  a  verdict  shall  have  been  ob- 
tained, or  a  writ  of  inquiry  executed,  in 
any  action  for  the  recovery  of  the  demand 
of  such  attorney  or  solicitor :"  consequentl;^, 
the  Act  of  Parliament  provides,  that  this 
order  of  course  shall  go  m  eyery  case  where 
there  has  not  been  either  a  verdict  or  a 
writ  of  inquiry.     *     *     *     I  think  that  it 
was  not  intended  by  the  Statute,  that  a 
judgment  should  bar  the  right  to  taxation 
where  there  had  been  no  inquiry  into  the 
amount  of  the  debt,  as  there  would  have 
been  in  the  case  of  a  verdict,  or  in  the  case 
of  a  writ  of  inquiry  executed,  which  is,  I 
think  what  the  clause  meant  to  refer  to 
by  the  exceptions  so  introduced  into  the 
proviso. 

With  respect  to  the  other  part  of  the 
case,  I  am  of  opinion  that  the  circum* 
stances  were  material,  and  ought  to  have 
been  stated.     I  do  not  exactly  understand 
upon  what  grounds  Mr.  Justice  Coleridge 
ordered  the  taxation  only  on  payment  of 
500/.     Undoubtedly,  if  there  were  nothing 
else  in  the  matter  prior  to  obtaining  that 
order,  the  clients  might  have  come  here 
and  obtained  a  taxation  of  Mr.  Gedye's  bill. 
*    *    '^    I  am  satisfied,  that  these  matters 
were  of  sufficient  importance  to   require 
them  to  be  mentioned  to  the  officer.     It 
should  have  been  stated  to  him,  that  an  ap* 
plication  had  been  made  to  a  Court  of  com- 
petent jurisdiction  to  tax  these  bills,  which 
had  been  refused.     If  that  had  been  men- 
tioned, the  officer  would  not  have  granted 
the  order  of  course  to  tax  the  bill,  but  a 
special  application  to  the  Court  would  have 
been  necessaiy.     On  that  ground,  there- 
fore, without  in  the  least  degree  preiudicing 
any.  special  application  that  may  be  made 
to  tax  these  bills  I  am  of  opinion  that  this 
order  of  course  cannot  stand,  and  that  it 
must  be  discharged  with  costs."     In  re 
Gedye,  15  Beav.  254. 
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THE   MASTER  OP   THE  ROLLS. 
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CLKRK  OF  ENROLMENTS  IN  CHANCERY* 

Some  objection  has  been  taken  by  a 
writer  in  The  Morning  Chronicle  (not,  we 
think,  the  Editor  of  that  Journal),  to  the 
reeent  appointment  made  by  the  Master  of 
the  Rolls,  occasioned  by  a  vacancy  in  the 
Office  of  Clerk  of  Enrolments  in  Chancery. 
It  Appears  that  the  objection  is  not  raised 
to  the  fitness  or  competency  of  the  officer 
appointed,  but  to  the  amount  of  his  salary, 
as  being  too  much  for  the  duties  performed. 
It  will  be  recollected,  that  the  officer  se- 
lected was  for  several  years  an  eminent 
solicitor,  and  afterwards  practised  as  a 
Chancery  Barrister.  Thus  his  quaUfications 
were  amply  proved.  The  critic  of  the 
Chronicle  assumes,  that  the  duties  are 
easily  performed,  but  he  loses  sight  of  the 
responsibility  of  the  officer  in  regard  to  the 
due  entries  on,  and  the  preservation  of,  the 
Records  of  the  Court,  and  of  the  necessity  of 
his  constant  attendance.  The  Master  of  the 
Rolls  also  may  call  on  the  Enrolment  Clerk 
to  perform  such  other  business  connected 
with  the  Court  of  Chancery  as  may  from 
time  to  time  be  directed,  with  the  sanction 
of  the  Lord  Chancellor. 

The  conclusive  answer  to  the  objection, 
however,  is,  that  the  salary  is  fixed  by  the 
Act  of  Parliament  of  the  5  &  6  Vict.  c.  103, 
8.  3,  which  passed  on  the  10th  Aug.  1842. 
The  office  is  in  the  gift  of  the  Master  of  the 
Rolls,  and  is  held  '*  during  good  behavi- 
our ;*'  but  his  Honour  has  no  power  over 
the  amount  of  the  salary,  which  has  been 
fixed  by  the  Legislature. 

The  writer  in  the  Chronicle  is  also  dis- 
satisfied, that  not  only  the  Master  of  the 
Rolls  but  other  Judges  do  not  carry  out  the 
reforms  which  are  required  or  expected  in 
their  several  Courts.  Reform,  however,  to 
be  safe,  is  proceeding  rapidly  enough  ;  and 
it  ouffht  not  to  surprise  any  reasonable  per- 
son tnat  even  eminent  law  reformers,  when 
seated  on  the  Judicial  Bench,  take  some- 
times a  different  view  from  that  either  of 
the  hustings  or  the  House  of  Commons. 
The  Judge  is  responsible  for  the  prompt 
and  efficient  discharge  of  the  duties  of  the 
several  departments  of  his  Court ;  and  his 
obligations,  as  the  head  of  the  Court,  in  the 
due  administration  of  Justice,  impose  the 
careful  consideration  of  details  which  are 
often  overlooked  by  the  popular  reformer. 
It  is  not  improbable,  that  if  querulous  po- 
litical writers  were  placed  in  a  judicial  and 


responsible  position,  they  would  act  just  in 
the  same  manner  as  the  learned  Judges  of 
whom  they  complain. 


INCORPORATED  LAW  SOCIETY. 
MR.  Wilson's  intbodoctoey  l»otu»»  ©» 

CONVSYANCIMO. 

Mb.  Wilson,  the  eminent  Conveymncing 
Barrister,  commenced  his  course  of  Lectures 
in  the  Hall  of  the  Incorporated  Law  Sod^i 
on  Friday,  the  4th  November. 

He  stated  that  the  object  of  the  series  of 
Lectures  which,  at  the  request  of  the  Council 
of  the  Incorporated  Iaw  Society,  he  "ho^" 
have  the  honour  of  delivering  m  that  Hall, 
would  be  to  present,  so  far  as  the  time  should 
admit,  an  elemenUry  outline  of  the  Law  of 
England  upon  Real  Property,— that  is  to  say, 
upon  one  of  the  two  great  divisions  into 
which,  by  that  law,  property,  generally  was 
distributed. 

The  primary  and  more  immediate  object  of 
the  Lectures  would  seem  to  point  naturally  to 
an  elementary  treatment  of  the  subject  in  hand. 

But  as  they  were,  in  truth,  a  means  to  a  par- 
ticular end,  that  end  being  the  actual  practice 
of  this  branch  of  the  Law  as  a  Profession,  it 
would  be  desirable  to  have  regard  to  the  pro- 
priety of  viewing  the  subject,  aa  far  as  oppor- 
tunity might  allow  under  its  twofold  aspect  of 
a  science  and  an  art. 

Under  its  aspect  of  a  science  as  involving  the 
investigation  of  principles— under  that  of  an 
art,  as  deducing  and  propounding  a  system  of 
rules  for  practical  operation. 

It  formed  no  part  of  his  design  to  enter  upon 
the  subject  of  the  philosophy  of  law  generally, 
nor  upon  that  of  the  policy  of  the  law  of  Eng- 
land in  particular  :  nor  was  it  within  the  scope 
of  his  plan  to  point  out  or  discuss  what  might 
be  deemed  imperfections  or  anomalies  in  our 
system  of  property  law,  nor  to  suggest  improve- 
ments or  amendments. 

What  he  proposed  principally  to  accomplish 
was,  to  exhioit  in  as  simple  a  form  as  the  sub- 
ject would  admit  of,  the  principles  of  real  pro- 
perty law,  so  far,  at  least,  as  respected  its 
broader  and  more  prominent  features,  having 
regard  to  the  application  of  that  branch  of  law 
to  the  purposes  of  practice.  Many  single 
topics  of  real  property  law  were  the  subject  of 
voluminous  treatises,  and  the  range  of  the  sub- 
ject was  altogether  so  ample,  and  its  topics  so 
multifarious  and  varied,  that  an  attempt  to 
compress  more  than  what  he  proposed  into  the 
compass  of  the  number  of  Lectures  to  which 
he  was  limited,  would  probably  be  attended 
with  little  practical  benefit  to  those  whom  be 
was  addressing. 

But  although  an  orderly  and  intelligible  ex- 
hibition of  the  principles  of  the  science  coiud 
not  fail  to  be  attended  with  advantage  to  the 
student,  yet,  in  order  to  derive  any  laree  ni^- 
sure  of  real  and  permanent  benefit  fiom  toe 


hieorporaied  litno  8oei€ty — Mr.  WUs(m*$  kUro49eio9^  heciure. 


6iS 


expovitbn  of  the  subject  which  he  was  about  to  j  and  settlement, — and  the  various  rights  and 
attempt,  it  would  be  necessary,  essentially  obljf^ations  thence  arising,  huchidinff  the  bar  or 
necessary  for  those  who  proposed  to  adopt  the !  extinguishment  of  rights  or  titles  to  property 
1 — r___-.__    ._  «M  —   ._    j.^ii  .t.-,^y   inconsistent    possession    and    non-claim. 


)av  as  a  profession,  to  fill  up  in  detail,  the 
ootline  upon  wliich  he  was  about  to  enter, 
by  a  systematic  course  of  reading  in  the 
wor^LB  of  those  text-writen,  whose  labours  had 
been  demoted  to  the  investigation  and  illustra- 
tion of  the  topics  to  which  he  should  address 
himself,  and  it  would  be  very  desirable  that 
such  a  course  of  reading  shouM  be  concurrent. 

The  study  of  the  Law  of  Real  Property  had 
not  unfrequently  been  represented  as  attended 
with  difficulties,  which  no  amount  of  ardour  or 
perseverence  could  surmount. 

It  was  very  true  that  the  system  was  one 
characterised  by  much  intricacy  and  refine- 
ment, and  abounding  in  nice  ana  artificial  dis- 
tioctiona,  but  (to  use  language  which  had  been 
applied  to  the  subject  of  mental  science)  '  we 
are  persuaded  that  the  Real  Property  Law  of 
this  country  wears  an  air  of  far  more  hopeless 
and  inaccessible  mystery  than  rightfully  be- 
longs to  it.' 

The  complexity  of  the  system  had  been  in* 
creased  of  late  years  by  this  circumstance,  that 
the  result  of  the  passing  of  several  of  the 
modem  Acts  for  the  amendment  of  this 
branch  of  Law  had  been  to  bring  into  opera- 
^n  two  distinct  classes  of  rules  or  doctrines, 
as  regards  several  of  the  more  important 
branches  of  the  system : — for  instance,  as  re- 
spects wills,— -descent  or  inheritance, — the  bar 
ci  entails, — dower,  &c.,  with  each  of  which  it 
was  essential  for  the  practising  lawyer  to  be 
conversant ;  and  the  necessity  for  this  would 
not  cease  until,  perhaps,  the  lapse  of  something 
like  half  a  century  from  this  time. 

That  which  lay  at  the  root  of  the  discourage- 
ment and  embarrassment,  not  to  say  the  dis- 
gust, which,  it  was  to  be  feared,  had  been  too 


and 
under  what  were  termed  '  the  Statutes  of  Lhni- 
tation,*  and  the  construction  of  written  docu- 
ments. 

Pk-operty,  hy  law,  had  been  distributed 
into  distinct  chsaes.  With  reference  to  the 
principles  of  classification,  they  could  not  &il 
to  observe,  that  there  was  one  subject  of  pr»* 
perty, — ^that  was  to  say  *  Land,'-— which,  by 
certain  attributes  or  peculiarities,  was  distin- 
guished«  essentially,  from  all  others. 

Those  characteristics  were,  its  iramova^ 
bility  and  its  indestructibility  or  permanence. 
To  these  might  be  added,  its  capacity  of  coo^ 
tinuous  identification  to  an  extent  which  other 
descriptions  of  property  did  not  admit  of. 

The  most  obvious,  and  most  natural,  di- 
vision of  property  would  seem,  therefore,  to 
be  one  based  upon  the  attributes  alluded  to ; 
and  accordingly,  the  earliest  classification  ap- 
peared to  have  been  that  which  distributed 
property  into  two  kinds, — that  was  to  say,  into 
'movable'  and  'immovable';  and  although 
those  terms  had,  in  later  times,  been  replaced 
by  others,  they  still  laid  at  the  root  of  modern 
classification. 

At  this  day  the  grand  and  primary  division 
of  property,  according  to  legal  and  technical 
phraseobgy,  was  into  'real' and  'personal.'^ 

This  classification  had  its  ^rigm  rather  m 
the  nature  of  the  procedure  by  which  rights 
and  obligations  connected  with,  or  arising  out 
of,  disputed  and  conflicting  claims  to  tile 
ownership  of  property,  were  put  in  tndn  for 
adjudication  than  to  any  intrinsic  characteristics 
of  the  subject  itself: — but,  under  one  or  other 
of  those  divisions,  every  description  of  pro- 
perty would  be  found  to  range  itself. 


often  experienced  by  the  law  student,  was  a  j     By  analogy,  probably,  to  the  technical  di- 

loose,  desultory,  and  unconnected   course  of  i  vision  of  actions  or  remedies  into  real,  personal, 

reading.      It  was  only  by  a  methodical  and 

systematic    course    of   study,    pursued    with 

earnestness,  resolution,  and  assiduity,  and  in 

which  it  should  be  an  inflexible  rule,  never  to 

pass  over  the  language  of  an  author  without 

thoroughly  and  entirely    comprehending    its 

meaning,  that  the  difficulties  could  be  over- 
cotiae,  and  excellence  attained. 

The  observation  could  not  be  too  emphati- 
cally repeated,  and  it  applied  with  especial 
force  to  the  earlier  period  of  study,  when  the 
instruction  was  of  an  elementary  character, 
that  it  was  a  point  of  the  last  importance  to  un- 
derstand thoroughlv  and  entirely  whatever  was 
read ; — to  leave  nothing  half  comprehended ; — 
to  read  and  to  re-read  everything  wluch,  in  the 
flrat  instance,  might  be  obscure  or  ambiguous, 
until  it  should  become  plain,  clear,  and  in- 
telBgible. 

Tne  subject  with  which  conveyancing  had 
to  deal  was  *  Property,*  —  in  other  words, 
those  things  which  were  susceptible  of  owner- 
ship or  dominion, — their  enjoyment, — ^transfer 
by  act  of  law  and  act  of  the  party,— bv  in- 
stmmenlffiterinvof,  and  by  will,— their  pledge 


and  mixed,  expressions  would  sometimes  be 
met  with,  which  might  seem  to  imply  a  three- 
fold division  of  property.  He  alluded  to  the 
phrase  '  property  real,  personal,  and  mixed.' 

Tlie  expression  *  mixed  property '  or  *  mix- 
ed estate  "  was,  however,  rather  a  popular,  than 
a  technical  or  scientific  one. 

It  was,  sometimes,  and,  indeed,  not  unsuit- 
ably, applied  to  those  subjects  which,  though 
clearly  comprehended  within  one  or  other  of 
the  grand  oivisions  alreadv  mentioned,  vis., 
'  real  and  personal,'  partook  of  the  nature  of 
each. 

For  instance,  the  title-deeds  to  land  held 
for  an  esute  of  inheritance  were  sometimee  re- 
ferred to  as  'mixed  property* — as  being^  in 
themselves,  movables  or  chattels,  but  beihg, 
in  respect  of  their  mode  of  transmission  (as  ac- 
cessaries to  the  land)  in  the  nature  of  realty. 

So  the  term  *  mixed  estate '  was  not  un- 
frequently applied  to  that  description  of  pro- 
perty which,  within  the  Statute  of  the  9  Geo*  2, 
c.  36  (commonly  but  inaccurately  termed  the 
Mortmain  Act),  constituted  an  interest  in  land 
so  as  to  be  incapable  of  teataraenlwy  diapo- 
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sition  for  a  charitable  purpose— 8ucli  at  money 
secured  by  mortgage  or  charge  upon  land,  un^ 
paid  purchase-money,  for  which  a  vendor  of 
land  might  retain  an  equitable  lien  upon  the 
land  sold,  in  contra-distinction  to  what  was 
termed  '  pure  personalty.' 

So,  upon  tne  same  principle,  a  perpetual 
personal  annuity  (as  distinguished  from  a  rent- 
charge  which  was  real  estate),  that  was  to  say, 
a  yearly  sum,  the  payment  of  which  was  se- 
cured to  jB.  and  his  heirs  for  ever  by  the  bond 
or  covenant  of  A.  binding  his  heirs,  was  some- 
times termed  '  mixed  property,'  being,  as  to 
the  subject,  money  or  personal  estate,  and  as 
respected  its  transmissibility,  an  hereditament, 
devolving  by  heritable  succession  to  the  real  re- 
presentative. 

Indeed,  the  term  '  mixed  estate '  might  not 
inaptly  be  further  extended,  so  as  to  denote 
land  held  for  a  term  of  years,  that  being  on  the 
one  hand,  as  respected  the  subject,  land  or 
realty,  and  on  the  other,  as  to  the  interest  in 
that  subject,  a  chattel  interest,  or  personalty,  as 
would  afterwards  be  more  particularly  explained 
and  illustrated. 

The  term  '  mixed  estate '  was,  however,  as 
already  observed,  one  rather  of  a  popular  than 
of  a  technical  or  scientific  character,  and,  for 
all  practical  purposes,  it  would  suffice  to  ad- 
here to  the  twofold  division  of  property  already 
mentioned, — that  was  to  say,  *  realty  and  per- 
sonalty,' or  '  real  estate  'and  *  personal  estate,' 
• — and  afterwards  to  distribute  the  two  grand 
and  primary  classes  into  such  subordinate  di- 
visions as  might  be  necessary  for  the  more  apt 
and  convenient  illustration  of  particular  rules 
or  principles  of  law. 

Viewing,  then  *  property '  as  divided  into*- 
firstly,  'real  estate;'  secondly,  'personal  es- 
tate ;'  bow  were  the  two  classes  to  be  distin- 
guished or  defined  ? 

It  was  difficult,  if  not  impossible,  to  give, 
within  a  reasonable  compass  of  words,  a  defi- 
nition which  should  express  the  essential,  or 
even  the  leading,  characteristics  of  each  or  of 
either. 

Text  writers  commonly  defined  or  ex- 
plained the  terms  by  reference  to  some  leading 
attribute  of  the  subject  or  thing,  as  being,  for 
instance,  movable  or  immovable.  Land  and 
its  adjuncts,  as  being  immovable,  fixed,  per- 
manent, enduring — constituting  *real  pro- 
perty.' 

Nloney,  money  in  the  funds,  furniture, 
debts,  cattle,  and  timber,  and  agricultural  pro- 
duce, when  severed,  as  being  moveble,  fluctu- 
ating, perishable — constituting  'personal  es- 
tate '  or '  personalty.' 

These,  however,  were,  perhaps,  rather  of 
the  nature  of  illustrations  or  examples,  than 
of  definitions,  and  they  were  imperfect,  ixuis- 
much  as,  on  the  one  hand,  there  were  certain 
interests  in  the  fixed  and  immovable  subject 
land,  which  were  in  law  *  personal  estate,'  such 
as  a  leasehold  interest,  commonly  called  'a 
term  of  years,'  already  noticed;  and,  on  the 
other  hand,  there  was  the  instance  of  the  perpe- 


out  of  land,  which  wu  a  heritable  taljeet,  aa 
already  also  noticed^ 

It  was,  however,  essential  to  be  able  to 
distinguish  accurately,  one  class  of  nroperty 
from  the  other,  each  being  regulatea  by  its 
own  particular  system  of  jurisprudence;  and  it 
would  be  found  m  the  sequel  that  to  effect  thia 
discrimination  regard  must  be  had,  not  only  to 
the  subject  or  thing  itself,  but  also  to  the 
nature  and  extent  or  degree  of  the  ownership, 
or  interest  in  such  subject  or  thing. 

Independently  of  certain  dbtincdona  and 
peculiarities  in  the  mode  of  transfer,  inter  vwos, 
between  the  two  species  of  property,-^-and  in- 
dependently, also,  of  a  remarkable  distinction 
which,  until  a  comparatively  recent  period,  ex- 
isted between  one  and  the  other,  in  the  mode 
of  testamentary  or  posthumous  disposition,-— 
and  independently,  further,  of  certain  distinc- 
tions between  the  two  in  respect  of  the  order 
and  extent  of  their  liability  to  satisfy  the  debts 
and  obligations  of  owners,  and  more  especially 
of  deceased  owners, — the  characteristic  and  es- 
sential distinction  between  the  two  species  of 
property  would  seem  to  consist  in  this,  that 
on  the  death  of  the  owner  intestate,  that  was 
to  say,  without  having  made  an  efiTectual  testa- 
mentary disposition,  there  occurred  a  separa- 
tion or  division  of  title  and  ownership.  The 
two  flowed  in  separate  and  distinct  channels,— 
the  real  estate  devolving  upon  the  '  heir '  or 
real  representative,  by  the  act  or  operation  of 
law  termed  '  descent,'  which  implied  an  herit- 
able quality ;  and  the  personalty  vesting,  not 
technically  by  '  descent,'  but  by  what  might 
be  termed  "  transmission  "  in  the  personal  re- 
presentative, that  was  to  sav,  in  the  '  executor,' 
if  by  his  will  the  owner  baa  appointed  one  who 
accepted  the  oflice,  and  if  not,  in  a  functionary 
denominated  the  'administrator,'  constituted  by 
the  act  of  the  Ecclesiastical  Court. 

Real  estate  might,  therefore,  be  defined  to 
be  that  which  on  the  death  of  an  intestate 
owner  vested,  by  descent,  or  heritable  succes- 
sion in  his  heir-at-law,  or  real  representative. 

Personal  estate,  that  which  on  the  death  of 
the  owner,  whether  testate  or  intestate,  vested, 
at  law,  in,  or  was  transmitted  to  his  personal 
representative,  being  either  an  executor  or  ad- 
ministrator, as  already  explained. 

And  there  was  this  further  observable  dif- 
ference between  real  and  personal  estate,  that  if 
the  former  were  devisea  b^r  the  will  of  the 
owner  to  a  party  not  being  ms  heir-at-law,  the 
devisee  took  the  subject  of  the  gift  immediately 
and  at  once,  on  the  decease  of  the  testator,  by 
force  of  the  will  itseff  and  not  in  any  sense 
through  or  under  the  heir,  or  by  virtue  of  any 
assent  by  him.  Whereas  in  the  case  of  a  testa- 
mentary disposition  of  peiaonal  estate  (techni- 
cally termea  '  a  bequest'),  whether  specific  or 
general,  particular  or  residuary,  the  law  in  the 
first  instance  uniformly  vested  the  subject  of  the 
gift  in  the  executor;  and  in  order  to  divest 
this  legal  titie  from  him  and  effect  its  transfer 
to  the  legatee,  a  further  act  was  necessary,  viz., 
the  assent  of  the  executor  to  the  legacy  or  be- 


tual  periodical  money  payment,  not  issmngi  quest,  until  which  assent,  either  expressly  and 


Incorporated  JiUW  SoeUty^Mr,  WiUon*M  Introductory  Lectwre. 


67 


liomiany  given,  or  presumed  or  implied  from 
drcnmsUDces,  the  legal  right  and  title  to  the 
subject  of  the  gift  remained  in  the  executor. 
commonlv  termed  '  the  legal  personal  repre- 
aentatiTe.* 

Whilst,  therefore,  it  was  a  positive  rule  of 
law  that  the  personal  estate  of  a  deceased  owner, 
however  given  by  his  will,  vested,  in  the  first 
instance,  on  his  decease,  in  his  legal  personal 
representative  (execntor  or  administrator — ^as 
the  case  might  be),  and  so  remained  until  his 
title  was  shifted,  either  by  sale  or  other  deposi- 
tion, or  by  assent  to  the  bequest,  there  was  no 
analogoos  rule  or  principle  applicable  to  real 
estate,  as  between  heir  and  devisee. 

This  peculiar  rule,  in  respect  to  the  trans- 
mission of  the  personal  estate  of  a  deceased 
owner  flowed  from  another  rule  or  principle  of 
law  which  imposed  upon  the  legal  personal  re- 
presentative (as  distinguished  from  the  legatee 
or  beneficiary)  the  obligation  of  discharging,  to 
the  extent  of  the  personal  estate  of  the  deceased 
(technically  termed  his  '  asseU '),  all  debts  and 
demands  outstanding  against  him,  a  duty  which 
could  not  be  adeouately  fulfilled,  unless  the 
titie  to  and  control  ovtr,  such  personal  estate 
was  Tested  in  the  executor  or  administrator, 
and  the  right  of  the  legatee  was  held  to  be 
subordinate  to  sucb  titie  and  control. 

As  regarded  personal  estate  therefore  the 
executor  or  administrator,  as  the  case  might 
be,  was  regarded  in  law  as  the  universal  suc- 
cessor in  the  first  instance. 

Real  estate  was  further  diKtinguished  from 
personaltv  in  general  by  the  circumstance  of 
iu  being  held  by  title. 

In  cases  of  mere  personalty,  not  being 
chattel  interest  in  land,  the  fact  of  possession 
alone  ordinarily  implied  an  absolute  ownership. 
On  the  purchase,  for  instance,  of  cattle, 
furniture,  or  other  personal  chattels,  no  inquiry 
was  usuadly  made  (nor  was  it  in  general  neces* 
sary  that  it  should  be)  into  the  titie  of  the 
party  assimiing  to  sell. 

Whereas  on  the  sale  of  real  estate  no  pru- 
dent purchaser  omitted  to  investigate  the  titie- 
deed  of  the  seller  for  a  period  of  something  like 
60  years  retrospectively  from  the  time  of  the 
sale,  requiring  for  that  purpose,  the  title  to  be 
formally  deduced  and  verified  by  documentary 
and  other  evidence. 

The  necessity  for  this  was  obvious  when  it 
was  considered  that  the  mere  fact  of  the  pos- 
session of  land  did  not  import  an  absolute  title 
to,  or  ownership  of,  the  fee  simple  and  inherit- 
ance in  such  land. 

In  the  majority  of  instances,  the  interest 
of  the  individual  actually  in  possession  was 
merely  that  of  a  tenancy  for  years  or  from  year 
to  year ;  and,  where  that  was  not  the  case,  the 
owner  might  be  mere  tenant  for  life  or  in  tail. 


at  once  obvious ;  and  the  necessity  for  such  an 
investigation  of  title  on  behalf  of  a  mortgagee, 
upon  advancing  money  upon  landed  security, 
was  still  more  cogent,  as  a  mortgagee,  unlike  a 
purchaser,  did  not,  at  least  in  the  first  instance, 
enter  into  possession  or  receipt  of  the  rents  of 
the  land. 

In  legal  phraseology,  real  estate  compre- 
hended lands,  tenements,  and  hereditaments. 

According  to  its  strict  legal  import,  when 
used  in  instruments  of  record  and  in  the  plead- 
ings in  real  actions  under  the  old  system,  the 
term  'land'  signified  arable  ground  only. 
Thus,  in  fines  and  common  recoveries,  a  dis- 
tinction was  always  taken  between  '  land '  as 
signifying '  arable  land '  and  other  descriptions 
ofland,  the  language  being  so  many  acres  of 
land,  so  many  acres  of  meadow,  so  many  acres 
of  pasture,  so  many  acres  of  wood,  &c. ;  bu^ 
in  its  ordinarv  legal  signification,  the  term 
*  land '  comprenended,  not  only  every  descrip- 
tion of  ground  or  soil,  whatever  might  be  the 
particular  nature  or  mode  of  cultivation,  but 
also  everything  attached  to  it,  such  as  houses, 
trees,  &c.,  as  well  as  everything  lying  beneath 
its  surface,  such  as  mines  and  minerals. 

This  was  the  construction  of  the  term  in 
deeds  and  wills,  unless  there  were  something 
in  the  context  to  modify  or  control  it ;  and 
therefore  it  could  not  be  doubted  but  that  a 
conveyance  or  devise  of  all  a  roan's  land  in  A, 
would  comprehend  and  pass  the  whule  of  his 
lands  there,  though  they  should  consist  of 
arable,  meadow,  pasture,  and  wood  land. 

But  though  this  was  the  general  rule,  the 
meaning  of  the  term  *  land '  might,  of  courbe,  be 
qualified  or  restricted  by  the  context  of  the  in- 
strument: for  instance,  if  a  testator,  having 
lands  and  houses  in  the  parish  of  Dale,  should 
devise  all  his  lands  in  Dale  to  A.,  and  all  his 
houses  in  Dale  to  B.,  there  it  would  obviously 
contravene  the  intention  of  the  testator  that 
the  word  'lands'  should  comprehend  and  pass 
houses,  and  hence  it  would,  in  construction,  be 
interpreted  in  a  limited  sense. 

So  similar  instances  might  be  put  as  to 
mines,  timber,  &c.  This  led  to  the  remark, 
that  laxity  or  want  of  precision  in  this  deticrip. 
tion  of  parcels  in  deeds  and  wills  could  not  be 
too  cautiously  avoided.  A  glance  at  the  pub- 
lished reports  would  show  the  amount  of  liti- 
gation which  had  been  occasioned  by  want  of 
attention  to  this  particular. 

The  word  'tenement'  was  of  more  com- 
prehensive import  than  the  word  Mand.' 

It  was,  however,  difficult  to  affirm  that  it 
had  any  very  precise  technical  meaning. 

In  popular  language,  and  in  relation,  more 
especially,  to  copvhold  'property,'  it  was 
very  generally  usea  as  synonymous  with  '  ha« 
bitable  building,'   hut,  m  its  legal  significa- 


or  might  be  a  husband  seised  in  right  of  his  i  tion,  it  would  seem  to  comprehend  not  only 

wife,  or  as  tenant  by  the  curtesy;   and  as 

parties  so  circumstanced  could  not  transfer  to  a 

purchaser  a  greater  extent  of  ownership  than 

that  which  thej  possessed,  the  risk  which  a  uur- 

chaser  would  incur  in  completing  his  purchase 

without  investigating  the  title  of  the  seller  was 


'  land '  in  its  literal  sense,  but  every 
subject  of  realty  which  might  be  affirmed 
to  lie  in  tenure,  or  to  be  the  subject  of 
feudal  holding.  Some  text  writers,  indeed, 
used  the  term  in  a  still  more  extensive  sense, 
as  including,  not  only  land,  or  subjecU  lying 
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in  tenure,  but  every  modification  of  right  ac- 
cruing from,  or  arising  out  of,  land  to  which 
the  law  attributed  a  substantive,  though  incor- 
poreal, exiKtence. 

And  that  the  meanine:  of  the  terra  was 
not  restricted,  in  lej^al  constraction.  either  to 
land  or  to  subjects  susceptibl*  of  the  feudal 
holding,  was  clear  from  this  circumstance,  that 
it  was  the  only  term  used  in  the  Statute  de 
donis  conditionalibus  as  descriptive  of  those 
subjects  in  which  an  estate  tail  could  be  cre- 
ated or  limited,  and  that  estate  was  indisput- 
ably applicable,  not  only  to  lands  or  corporeal 
hereditaments,  but  to  those  of  an  incorporeal 
ouality,  such  as  rents,  tithes,  advowsons,  &c., 
that  was  to  say,  to  subjects  not  lying  in  tenure. 

Hie  mention  of  tenure  and  the  feudal  sys- 
tem suggested  the  propriety  of  explaining  some 
fetf,  at  least,  of  the  leading  features  of  that  sys- 
tem, forming,  as  it  did,  the  groundwork  of 
much  of  the  Law  of  Real  Property  in  this 
country. 

The  system  of  feuds,  according  to  the  views 
of  the  best  historical  writers,  took  its  rise  with 
those  warlike  but  semi-barbarous  northern 
tribes,  who,  on  the  fall  of  the  Roman  empire 
over-ran  the  greater  portion  of  Europe. 

It  was  a  part,  and  indeed  the  main  part,  of 
that  machinery  bv  which  the  mdividuats  of  an 
entire  military  trioe  were  mutually  linked  and 
bound,  under  ties  of  reciprocal  interest,  for  the 
isiaintenance  and  efficient  defence  of  a  district 
or  country  acq^uired  by  conquest. 

The  sovereign  or  leader  of  the  victorious 
army  in  the  exidtation  of  success,  and  partly 
as  a  reward,  partly  as  a  stimidus,  to  his  fol- 
lowers, allottea  large  portions  of  the  conquered 
territory  to  his  military  officers  of  the  highest 
rank,  and  portions  of  such  allotments  were  by 
them  dealt  out  in  smaller  parcels  to  their  sub- 
ordinates, and  so  through  a  successive  series. 

The  allotments  or  grants  of  land  thus 
made  were  denominated  feoda,  that  is  to  say 
feuds  or  fees. 

These  donations,  however,  were  not  volun- 
tary or  gratuitous :  they  were  made  expressly 
to  hold  of  the  donor  by  the  performance  of 
military  duties,  as  the  essential  condition  of 
their  enjoyment,  and  on  failure  of  the  perform- 
ance of  which  they  became  subject  to  resump- 
tion by  the  grantor. 

Ka  the  whole  emanated,  originally,  from 
the  sovereign  or  chief,  he  stood  in  the  position 
of  lord  paramount,  or  supreme  head,  and  as 
such  retained  the  ultimate  property  in  every 
portion  of  the  soil ;  the  grantees  of  the  sovereign 
or  chief,  as  between  themselves  and  their  su- 
bordinate grantees,  were  termed  mesne  or  in- 
termediate lords. 

Id  the  earlier  period  of  the  systbm,  feuds 
appeared  to  have  been  granted  at  the  will  of  the 
lord  only,  afterwards  for  life,  and  eventually 
they  became  hereditary;  and  it  seemed  to  have 
been  an  established  nde,  that  unless  express 
mention  was  made  of  the  heirs  or  heirs  of  the 
body  of  the  grantee  the  interest  under  the  grant 
terminated  with  the  life  of  the  grantee. 

One  of  the  consequences  of  the  Norman 


conquest  was  the  confiscation  by  the  conqueror 
of  the  grei^ter  portion  of  the  lauds  of  tiiis  king^ 
dom. 

These  were  granted  oat  by  him  to  bis  fol* 
lowers,  and  by  them  to  their  inferiors,  in  aci 
cordance  with  the  principles  of  the  feudal  sys- 
tem :  and  subject,  therefore,  to  the  performance 
of  certain  military  services,  and  to  an  oblfgation 
on  the  part  of  the  grantee  to  take,  whenever 
required  so  to  do,  an  oath  to  be  faithful  to  hit 
lord,  or,  in  the  language  of  the  time,  to  dtt 
fealty  to  him. 

But  although  it  was  the  habit  of  the  chief 
who  received  a  grant  of  land  immediately  from 
his  sovereign  to  appropriate  the  lar^per  portion 
of  it  to  his  military  followers  or  retainers  to  be 
held  by  the  tenure  which  at  that  period,  ap« 
peared  alone  to  have  been  regarded  as  a  tenure 
of  honour,  that  was  to  say,  1^  military  service, 
yet  other  portions  of  the  feud  or  fief  were  com- 
monly  allotted  to  a  subordinate  and  non-mili> 
tary  class,  to  be  held  by  what  was  term^ 
*  socage  tenure.'  The  etymology  as  well  sts  the 
precise  meaning  of  this  term  'socage,'  wasnttt* 
ter  of  controversy ;  perhaps  the  majority  of 
writers  interpretea  the  expression  '  tenure  by 
socage' as  meaning 'plough-service.' 

Whatever  might  have  been  its  predse  signi- 
fication, the  tenure  by  socage,  though  less  ho- 
nourable than  that  of  military  service,  was  not 
a  tenure  of  degradation. 

It  was  to  that  tenure  that,  by  virtue  of  cer- 
tain Acts  passed  in  the  reign  of  Uharles  the  2od, 
all  the  lands  in  this  kingdom  in  the  hands  of 
private  persons  (except  lands  of  castomaiy  or 
copvhold  tenure)  were  reduced. 

The  residue  of  the  land  received  by  the 
chief  from  the  bounty  of  his  sovereign  was  re- 
tained as  his  own,  in  the  language  of  the  day, 
as  his  'demesne,'  and  was  cultivated  byhn 
serfs  or  villeins;  from  this  class  had  sprung 
the  copyholders  of  this  day ;  whilst  freeholders 
had  their  origin  in  the  two  first-mentioned 
classes. 

It  was  under  this  system  that  manors  or 
seignories  derived  their  origin. 

Until  the  reign  of  Edward  the  1st,  the 
owner  or  grantee  of  the  feud  or  fief  was  com- 
petent to  transfer  the  land  to  a  stranger  in  fee 
simple,  to  hold  of  the  partv  so  making  the 
grant  in  the  same  manner  as  he  himself  held  of 
his  immediate  superior,  and  by  similar  ser- 
vices, so  that  a  party  then  seised  of  lands 
might  transfer  to  another  his  entire  interest  in 
such  lands,  and  yet  retain  the  feudal  seignory, 
which,  amongst  other  advantages,  carried  with 
it  the  right  of  escheat,  that  was  to  sav,  the 
right  to  resume  possession  of  the  lands  on 
failure  of  the  heirs  of  the  grantee  or  tenant. 

It  was  the  combination  of  this  seignory 
with  lands,  parcel  of  the  original  subject  of  the 
grant,  which  in  law  constituted  a  manor.  A 
manor  consisted  of  demesnes  and  services,  the 
former  comprehending  that  portion  of  the  land 
the  absolute  interest  in  which  was  never  parted 
with  by  the  lord,  and  including  the  wastes 
and  (if  there  Were  any)  the  copyholds  within  the 
manor;  the  latter,  that  was  to  say  the  services, 
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HmmtingoiikBwtM  vufM»  md  the  duties 
DBrfonnable  by  the  parties  to  whom,  as  finse- 
nolders,  lands  were  conveyed  in  fee  simple  to 
hold  of  the  lord  making  the  f^rant,  and  inclad- 
ng  dM  right  of  escheat  on  fieulttre  of  heirs  of 
the  tenaat  or  grantee. 

At  the  period,  therefore  of  which  they  were 
speaking,  every  tenant  in  fee  of  .lands,  whether 
deriving  his  title  immediately  or  mediately  from 
the  Crown,  was  competent  to  create  a  manor  or 
scigiKvy»  to  eonstitate  himself  by  his  own  act 
a  mesne  or  intermediate  lord,  to  hold  his 
comts  accordingly,  and  to  secure  to  himself 
the  right  of  escheat  and  the  various  other  va- 
luable firnitfl  of  tenure. 

lb  pvBvent  alienations  of  this  description, 
technically  termed  '  snb-infeudations,'  and  the 
mischiefs  and  inconveniences  to  which  they 
gave  rise,  a  Statute  was  passed  in  the  18th 
ysvof  the  rsign  of  King  Bdwwd  the  Isl  (from 
the  words  with  which  it  commences  coounonly 
called  '  The  Statute  of  quia  Emptores ')  which, 
after  andnrising  every  freeman  to  sell  all  or 
any  of  his  tends  at  his  own  pleasure,  enacted, 
thai  the  alienee  shoidd  hold  the  lands  so  sold 
of  the  eeae  chief  lord  of  the  fee,  and  by  the 
same,  or  a  proportion  of  the  same,  services  as 
his  feoflbr  before  hM  the  same. 

The  efieet  of  this  Statute  was  therefore, 
virtaeHy,  to  prohibit,  thenceforth,  the  creation 
of  manors  or  seignories :  inasmuch  as  a  party 
conveying  to  another  in  fee  simple  was  render- 
ed incapable  of  sub-infeudating  or  re-serving  a 
tenure  to  himself.  It  was  this  Sutute  which 
gave  rise  to  the  introduction  of  what  was  tech- 
nically called  '  the  tenendum '  in  conveyances 
of  lands  in  fee  simple,  that  was  to  say,  to  the 
words  'To  be  holden  of  the  chief  lord  or  lords 
of  the  fee  thereof  by  the  rents  and  services 
therefore  due  and  of  right  accustomed.' 

That  clause,  however,  was  never  an  essen- 
tial part  of  the  deed,  inasmuch  as  it  merely  ex- 
pressed, by  way  of  echo,  that  which  had  been 
enacted  by  the  Statute  as  a  positive  rule  of  law ; 
and  in  modem  times,  therefore,  it  had  fallen 
altogether  into  disuse. 

From  what  had  been  stated,  it  necessarily 
followed  that  everv  legal  manor  existing  in 
this  country  must  have  been  created  prior  to 
the  peesing  of  the  Statute  adverted  to. 

It  woola  also  be  inferred  that  it  was  at  this 
day  a  fundamental  principle  of  real  property 
law  in  this  country,  that  all  land  was,  by  in- 
tendment, holden  either  immediately,  or  medi- 
ately, of  the  Crown* 

It  was  to  he  home  in  mind,  that  the  sys- 
tem of  feuds  originated  altogether  in  the  mili- 
taiT  policy  of  the  times,  and  that  at  the  period, 
at  least,  of  its  estabhshment,  the  essential  con- 
dition of  the  enjoyment  of  the  fief  by  the  tenant 
or  grantee  was  the  performance  (snd  originally 
personal   performance)  of  military  duties  or 


From  that  there  resulted  certain  rules  and 
principles,  flowing  necessarily  out  of  the  system, 
^  which  it  was  necessary  to  glance  before  quit- 
ting the  sobject;  as  they  atiU  materially  influ* 
eorad  the  Law  of  Real  Property  in  this  country. 


Those  were»^firstly,  the  rule  which  re* 
quired  a  public  and  formal  delivery  of  the 
possession  of  the  land  on  the  transfer  of  the 
immediate  freehold  by  the  tenant  to  a  stranger. 

And  secondly,  that  which  prohibited  the 
abeyance  or  suspense  of  the  immediate  freo» 
hold,  or  which,  in  other  words,  required  the 
fief  to  be  continuously  represented  and  filled  by 
a  tenant  or  owner.  That  latter  rule  interdicted 
all  such  dispositions  as  involved  vacancy  of  the 
possession  or  seisin. 

The  publicity  or  notoriety  in  the  tranafer 
of  the  feud  or  freehold  which  was  reouired  by 
the  first  of  those  rules  was  secured  by  the 
mode  of  conveyance  termed  a  feofifment,  the 
essence  of  which  consisted  in  the  open  and 
formd  delivery  of  the  land  by  the  alienor  to  the 
alienee  in  the  presence  of  the  other  tenants  of 
the  manor.  This  delivery  was  usually  sym- 
bolical, that  is  to  say,  by  the  deliverv  of 
a  turf  cut  from  the  soil  into  the  hands  ot  the 
feoffee,  in  the  presence  of  witnesses;  the  cere- 
mony  was  denominated  "livery  of  seisin.''  No 
written  instrument  was  necessary  to  its  efli- 
ciency,  though,  in  course  of  time,  it  became 
usual  to  accompany  the  transfer  by  a  written 
document,  with  a  view  to  its  more  complete 
evidence. 

The  necessity  for  a  writing,  as  an  essential 
portion  of  the  assurance,  did  not  arise  till  the 
passing  of  the  Sutute  of  Frauds  and  Perjuries, 
in  the  29Ch  year  of  the  reign  of  King  Charles 
the  2nd. 

With  the  exception  of  an  exchange  and 
certain  instruments  or  proceedings  of  record 
in  the  King's  Court,  denominated  fines  and 
common  recoveries,  the  feoffment  appears  to 
have  been  the  universal  assurance  of  the  realm 
for  transferring  inter  vivos  the  immediate  estate 
of  freehold  in  corporeal  hereditaments  as  be- 
tween private  parties. 

Upon  an  exchange,  the  element  of  publicity 
was  secured  by  that  rule  of  law  which  reouired 
that,  to  perfect  an  exchange,  it  should  be  ac- 
companied or  followed  by  the  mutual  entry  of 
each  party  to  the  transaction  upon  the  lands 
exchanged;  and,  as  to  fines  and  recoveries, 
l^ose  being  transactions  in  solemn  form  in  the 
courts  of  the  sovereign  or  the  lord,  were  deemed 
to  carry  in  themselves  sufficient  evidence  of 
notorietv.  This  requisite  of  notoriety  in  tl^ 
title  ana  ownership  of  the  feud,  and  publicity 
in  its  transfer  or  alienation,  rendered  invalid 
all  attempts  at  limitations  or  substitutions 
which  should  seek  to  shift  the  freehold  owner- 
ship from  the  feoffee  or  tenant  to  a  stranger 
otherwise  than  by  a  new  feoffinent  with  livery, 
or  which  should  seek  to  determine  in  favour  of 
a  stranger  the  ownership  of  the  feoffee  or 
tenant  before  it  bad  completed  its  original 
measure  or  compass  of  duration. 

Hence,  at  the  Common  Law,  there  was  an 
entire  absence  of  powers  of  appointment  over  the 
freehold,  and  all  analogous  acts  of  dominion 
and  limitations  having  for  their  object  the  in- 
terrupting, divesting,  or  displacing  the  owner- 
ship in  favour  of  a  stranger  before  it  naturally 
terminated  or  expired,  were  also  unknown. 
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As  regarded  the  second  of  the  two  nilet  ad- 
vetted  to,  ▼».,  that  which  prohibited  the  sus- 
penae  or  abeyance  of  the  immediate  estate  of 
freehold,  it  was  obrionaly  a  consequence  of 
that  rule  that  no  feoffment  or  transfer  of  the 
freehold  could  be  valid,  unless  it  took  imme- 
diate effect. 

Hence,  therefore,  a  feoffment  of  land  by 
A,  to  B,,  to  hold  or  be  enjoyed  from  Christmas 
next,  was  simply  void. 

Such  a  transfer  could  not  be  attem|)ted 
without  livSrv  of  seisin,  in  other  words,  with- 
out actual  aelivery  of  the  possession  of  the 
land,  and  such  actual  and  immediate  delivery, 
the  effect  of  which  was  to  divest  the  feoffor,  at 
once,  of  his  interest  in  the  land,  implied  the 
existence  of  a  present  and  immediate  recipient, 
and  was  tlierefore  considered  as  wholly  incon- 
sistent with  a  postponed  or  deferred  enjoyment 
by  the  feoffee.  The  common  law,  therefore, 
cut  the  knot  of  difficulty  by  holding  the  trans- 
fer to  be  simply  nugatory,  and  thence  the 
maxim  that  feomnents  to  commence  or  take 
effect  in  future  were  void. 

It  was  upon  the  same  principle,  that  of 
non-abeyance  of  the  freehold,  that  validity  was 
denied  to  all  substitutions  of  the  freehold  of 
land  which,  as  to  the  possession,  were  intended 
to  be  future  or  postponed,  unless  they  were 
engrafted  one  upon  another  in  one  consecutive 
and  unbroken  series,  each  awaiting  the  natural 
and  regular  expiration  of  the  one  prior  in  order, 
and  without  a  moment's  interval  to  separate  or 
disjoin  the  one  from  the  other. 

In  that  rule  was  traced  the  origin  of  what 
were  technically  denominated  *  Remainders.' 


LONDON  COMMISSIONERS  TO  AD- 
MINISTER  OATHS  IN  CHANCERY. 

REGULATIONS. 

Ant  solicitor  desiring  to  be  appointed  a 
London  Commissioner  to  administer  Oaths  in 
Chancery,  is  required  to  lodge  with  the  Lord 
Chancellor's  Secretary^  a  petition  fairly  written 
on  foolscap  paper,  praying  to  be  so  appointedl 

Every  such  petition  must  state  the  following 
particulars,  i.  e.— 

1.  That  the  applicant  has  practised  as  a  so- 
licitor for  10  years,  and  that  his  place  of 
business  is  within  10  miles  of  Lincoln's 
Inn  HaU. 

2.  Tlie  parish  «nd  (where  practicable)  the 
street  and  number  of  the  house  in  which 
he  has  carried  on  his  business  for  the  last 
three  years. 

3.  The  names  of  his  partners  (if  any),  or  (if 
such  be  the  case),  that  he  has  no  partner. 

Every  such  petition  must  be  accompanied 
by  a  certificate,  signed  by  two  solicitors  (whose 
names,  additions,  and  addresses  must  be  given), 
who  shall  state  that  they  are  themselves  soli- 


citors of  10  years'  practice,  and  that  the  appli* 
cant  is  known  to  them,  and  is  a  solicitor  of  re- 
spectability. 

The  accustomed  certificate  signed  by  two 
barristers  will,  in  addition,  be  required. 

Twenty-one  days*  notice  of  every  such  appli- 
cation shall  be  given  to  the  Registrar  of  Solici- 
tors to  be  submitted  to  the  Council  of  the  In- 
corporated Law  Society  of  the  United  Kingd( 

November,  1853. 


COUNTRY  COMMISSIONERS  TO  AD- 
MINISTER  OATHS  IN  CHANCERY. 


RKGULATIONS. 

Thb  appointment  of  Comntry  Conuniasioiiers 
to  administer  oaths  under  the  Act  16  &  17  Vict, 
c.  78,  will  be  in  accordance  with  the  regula- 
tions that  have  hitherto  been  required,  vis. : — 
The  applicant  must  leave  with  the  osiial  certifi- 
cate signed  by  two  barristers,  a  memorial 
signed  by  some  of  the  public  functionaries  in 
the  town  where  he  resiues  that  he  is  a  fit  and 
proper  person  for  the  office  of  *'  Commissioner, 
&c.,"  and  that  an  additional  Commissioner  is 
required  to  administer  <Niths  in  the  particnlar 
town  or  district. 


QUESTIONS  AT  THE  EXAMINATION. 
Michaelmas  Term,  1853. 

I.  PRELIMINARY. 

1.  Where,  and  with  whom,  did  you  senre 
your  clerkship  ? 

2.  State  the  particular  branch  or  branches 
of  the  law  to  which  you  have  principally  ap- 
plied yourself  during  your  clerkship. 

3.  Mention  some  of  the  principal  law  books 
which  you  have  read  and  studied. 

4.  Have  you  attended  any,  and  what,  law 
lectures  ? 

II.  COMMON  AND  STATUTE  LAW,  AND  PRAC« 
TICE   OF  THE  COURTS. 

6.  Was  it  ever  necessary,  and  is  it  now  ne-> 
cessary,  in  a  writ  of  summons  to  mention  the 
particular  cause  of  action  in  respect  of  whidi 
the  suit  is  brought  ? 

6.  On  what  day  must  a  writ  of  summons  be 
dated  ?   And  in  whose  name  must  it  be  tested  ? 

7.  Within  what  period  must  a  writ  of  sum« 
mons  (without  renewal),  be  served  ? 

8.  In  case  of  a  writ  of  summons  issued 
against  a  corporation  aggregate,  how  is  the 
service  to  be  effected  ? 

9.  In  the  event  of  its  being  necessary  to 
issue  a  concurrent  writ  of  summons,  can  a 
writ  for  service  in  England  be  issued  and 
marked  as  a  concurrent  writ  with  one  for 
service  in  France  ? 

10.  Where  the  parties  are  not  under  terms, 
how  many  days'  notice  of  triid  must  be  given, 
and  is  there  any,  and  what,  diffierence  in  the 
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r  oidxf*  notiee  to  be  gnren  in  a  town 
and  in  t  country  cause  ? 

11.  A  plaintiff  or  defendant  having  obtained 
a  Terdict  upon  the  trial  of  a  cause ;  how  soon 
afterwards  is  such  plaintiff  or  defendant  en- 
titled toieane  execution?  And  are  there  any, 
and  what,  means  by  which  a  party  may  be 
restrained  from  issuing  execution  until  a  later 
day? 

12.  Where  it  is  desired  to  charge  in  execu* 
tion  a  person  already  in  the  Queen's  Prison, 
what  is  now  the  proper  course  to  be  pursued 
80  to  charge  a  person  in  execution  ? 

13.  At  the  time  of  A\  death  jB.  owed  him 
lOd.  upon  a  bill  of  exchange,  and  A.  also  at 
the  same  time  had  a  right  of  action  against  B. 
for  a  libeL  Can  the  executors  of  A.  maintain 
an  action  against  3.  in  respect  of  both,  or 
either,  and  which  of  the  above  causes  of 
action? 

14.  J.  dies,  and  by  his  will  appoints  B,  and 
C.to  be  his  executors, — they  prove  his  will; 
B,  afterwards  dies,  leaving  C,  him  surviving, 
— C,  the  surviving  executor,  then  dies  intes- 
UUtt  and  D.  becomes  administrator  of  his 
effects.  Debts  due  to  A,  remain  outstanding, 
and  for  recovery  of  them  actions  become  ne. 
cestaiy,  can  such  actions  be  maintained  by  D., 
or  who  is  the  proper  party  to  bring  them  ? 

15.  When  ars  simple  contract  debts  barred 
by  the  Statute  of  Limitations  > 

16.  Does  it  ever,  and  after  what  length  of 
time,  become  unnecessary  to  call  the  attesting 
witness  to  prove  the  execution  of  a  deed  ? 

17.  When  the  attesting  witness  to  the  exe* 
ration  of  a  deed  is  dead,  and  it  becomes  neces- 
sary to  prove  the  execution  of  it,  what  is  the 
proper  mode  of  proof? 

18.  A  banker,  on  taking  a  clerk  into  his 
employment  reijuires  him  to  find  securitjr  by 
bond  for  his  faithful  conduct  A*  enters  into 
a  bond  in  the  penalty  of  600/.  conditional  for 
tbe  faithful  conduct  of  the  clerk  in  the  banker's 
senrice ;  the  clerk  misapplies  moneys  and  the 
banker  sues  A.  upon  the  bond ;  A,  lets  judg- 
ment go  by  default,  can  the  plaintiff  under 
such  judgment  at  once  issue  execution,  or  roust 
he  take  any,  and  what,  previous  steps  ? 

19-  A  father  and  his  child  under  10  years  of 
age  receive  injuries  by  a  collision  on  a  railway; 
in  seeking  compensation  at  law  for  such  in- 
juries, must  there  be  more  actions  than  one, 
and  in  whose  name  or  names,  is,  or  are,  such 
action  or  actions  to  be  brought  ? 

III.  CONVEYANCING. 

20.  What  is  the  meaning  of  the  term  "chose 
in  action,"  and  to  what  description  of  property 
is  it  applied  ? 

31.  Can  a  chose  in  action  be  legally  assigned, 
or  by  what  mode  is  the  transfer  of  such  pro- 
perty effected  ? 

22.  How  does  a  judgment  at  Law  affect 
the  lands  of  the  debtor,  and  what  are  the  re- 
medies by  which  the  creditor  can  recover  his 
debt  out  of  such  lands  ?  Is  there  any  distinc- 
tion in  this  respect  between  freehold  and  lease- 
hold lands? 


23.  The  debtor  assumed  in  the  preceding 
question  sells  the  land  before  the  debt  has  been 
paid.  Can  the  creditor  in  all  cases  recover  the 
debt  out  of  the  land  after  it  has  been  conveyed 
to  the  purchaser,  or  upon  what  does  bis  right 
to  recover  it  depend  ? 

24.  When  did  the  Wills'  Act,  1  Vict.  c.  26, 
come  into  operation,  and  does  it  apply  to  the 
wills  of  all  testators  dying  after  that  period  ? 

25.  What  are  the  proper  solemnities  to  be 
observed  on  the  execution  of  a  will  by  a  testa- 
tor who  is  blind  ? 

26.  You  are  required  to  prepare  the  will  of  a 
client ;  his  property  consists  of  5,000/.  in  the 
funds  and  a  freehold  estate  of  5,000/.  a  year, 
lie  wishes  to  leave  a  life  interest  in  the  whole 
to  his  wife,  to  secure  20,000/.  to  his  younger 
children,  and  to  make  a  strict  settlement  of  the 
freehold  estate  U|>on  his  eldest  son  and  his 
issue,  what  would  be  the  best  mode  of  carrying 
the  testator's  intentions  into  effect  by  a  will  ? 

27.  State  the  principal  covenants  on  the  part 
of  the  lessee  which  should  be  contained  m  a 
building  lease  of  land  in  a  town  to  be  granted 
by  a  freeholder. 

28.  State  the  searches  which,  on  the  part  of 
a  purchaser  or  mortgagee,  ought  to  be  made, 
in  ordinary  cases,  befbre  the  completion  of 
the  purchase  or  mortgage  of  freehold  and 
leasenold  lands  respectively. 

29.  Your  client  has  purchased  a  freehold 
estate  with  the  timber  upon  it,  and  the  furni- 
ture, and  fixtures  of  the  mansion ;  and  on  the 
completion  of  the  purchase,  interest  on  the 
purchase-money  is  payable  by  him.  Does  the 
ad  valorem  duty  on  conveyances  attach  to  the 
whole  of  the  purchase-money  and  interest,  or 
to  what  part  of  it  ? 

30.  You  are  instructed  to  prepare  the  settle- 
ipent  on  the  marriage  of  a  client,  and  the  pro- 
pertv  to  be  settled  consists  of  money  in  the 
fun  as  belongiuff  to  the  wife.  State  the  general 
provisions  which  would  be  made  by  the  settle- 
ment in  such  case. 

31.  Upon  an  intended  marriSige,  it  is  pro- 
posed that  the  income  of  the  personal  property 
of  the  wife  shall  be  settled  upon  the  husband 
for  his  life,  if  it  can  be  secured  against  being 
affected  by  any  assignment  or  charge  which  he 
may  make,  ana  against  his  creditors.  Can  this 
risk  be  effectually  guarded  against,  and  how  ? 

32.  If  the  personal  property  to  be  settled  be- 
long to  the  husband,  and  the  first  life  interest 
be  reserved  to  him,  can  that  be  secured  against 
tbe  assignment,  charge,  or  incumbrance  refer- 
red to  in  the  preceding  question  ? 

33.  By  a  marriage  settlement  of  personal 
estate,  the  fund  was  settled  upon  the  wife  for 
life,  without  power  of  anticipation ;  remainder 
to  the  husband  for  life ;  ana  after  the  death  of 
the  survivor,  it  was  to  be  divided  amongst  the 
children  in  equal  shares,  sons  taking  vested  in- 
terests at  21,  and  daughters  at  that  age  or  day 
of  marriage.  The  husband  is  dead,  and  all  the 
children  have  attained  21.  The  widow  and  the 
children  are  desirous  to  have  the  fund  trans- 
ferred to  them  by  the  trustees;  can  this  be 
done  with  safety  to  the  trustees  during  the  lifs 
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34.  Lands  are  charged  b^  way  of  nortg^age 
in  fee  to  A,  and  B.,  their  heirs  and  aasigas.  A, 
die8>  leaving  B.  sarvivinir,  and  afterwards  the 
mortgage  debt  is  proposed  to  be  paid  off.  As 
a  general  rule,  is  the  concurrence  of  the  heir, 
or  personal  representative  of  A.^  or  which  of 
them,  required  in  the  re-conveyance  or  not? 
or  upon  what  circumstances  does  the  necessity 
for  such  concurrence  depend. 

IV.  EQUITY  AND  PRACTICE  OP  THE  COURTS. 

35.  What  are  the  principal  matters  over 
which  the  Court  of  Chancery  exercises  Juris- 
diction ? 

36.  What  are  the  modes  of  proceeding  to 
commence  a  suit  in  the  Court  of  Chancery, 
and  of  giving  notice  of  the  suit  to  the  defena- 
ant? 

37.  In  what  cases,  and  upon  what  terms, 
may  a  written  copy  of  a  bill  in  Chancery  be 
filed  instead  of  a  printed  copy  ? 

38.  What  preliminary  step  is  necessary  where 
an  infant,  or  a  married  woman,  or  other  party 
under  disability,  is  plaintiff  in  a  suit  ? 

39.  If  an  answer  be  required  from  a  defend- 
ant, by  what  proceedings^  to  be  taken  within 
what  period,  is  such  answer  to  be  obtained  ? 

40.  Within  what  period  must  a  defendant 
required  to  answer^  put  in  his  plea,  answer,  or 
demurrer  ? 

41.  Is  it  competent  for  a  defendant  not  re- 
quired to  answer  a  bill,  to  put  in  a  plea,  an- 
swer, or  demurrer  thereto ;  and  if  so,  within 
what  period  must  this  step  be  taken  by  him  ? 

42.  What  are  the  modes  of  taking  evidence 
in  the  Court  of  Chancery  ? 

43.  By  what  summary  process  can  a  creditor, 
legatee,  or  next  of  kin  of  a  deceased  person, 
procure  the  administration  of  his  real  or  per- 
sonal estate  ? 

44.  Is  it  competent  for  the  Court  in  a  fore- 
closure suit  to  direct  a  sale  of  the  mortgaged 
estate,  instead,  of  a  foreclosure  ? 

45.  By  what  summary  process,  and  how  ob- 
tained, can  a  person  interested  in  a  sum  of 
stock,  standing  in  the  name  of  another  person 
in  the  books  of  the  Bank  of  England,  restrain 
the  transfer  of  such  stock,  or  the  payment  of 
the  dividends  thereon  ? 

46.  By  what  means  can  the  party  in  whose 
name  the  stock  is  standing  proceed  to  remove 
the  restraint  ? 

47.  In  the  administration  of  the  estate  of  a 
deceased  person,  what  is  the  order  of  payment 
of  the  different  species  of  debts  ? 

48.  What  course  of  proceeding  is  open  to  a 
trustee  who  is  desirous  of  being  relieved  from 
the  performance  of  his  trust  ? 

49.  What  is  necessary  in  order  to  make  an 
infant  a  ward  of  Court  ? 

V,  BANKRUPTCY,    AND     PRACTICE    OF    THE 

COURTS. 

50.  What  proceedings  are  requisite  to  obtain 
an  adjudication  in  bankruptcy  ? 

51.  May  a  trader  make  make  himself  bank- 
rupt, and  now  ? 
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bankrupt  ? 

53.  When,  arid  in  what  imimBr,  may  a  tia« 
der  dispute  the  adjudication  against  him? 

54.  How  can  creditors  prove  their  debia,  and 
when,  for  the  purpose  of  receiving  a  divideai? 

55.  What  course  can  a  creditor  adofia  wfa» 
has  a  conttDgent  debt  or  claim  ? 

56.  State  the  practice  with  regard  to  the 
proof  of  bills  of  exchange  or  promtasory  tttAes 
not  doe  at  the  time  of  the  bankrupley. 

57.  How  does  the  property  oi  the  bmknipt 
become  transferred  or  vested  in  the  assigness  ? 

58.  Is  there  any,  and  what,  property  in  the 
possession  or  control  of  the  banknipi  wUdl 
does  not  pass  to  the  assignees  ? 

59.  Can  the  assignees  in  any,  and  what  cir^ 
cumstances  decUne  to  take  the  baakrupt^ 
leasehold  property  ? 

60.  In  what  circumstances  will  the  delivery 
of  goods  by  a  trader  to  one  of  his  creditors  in 
satisfaction  of  a  debt,  be  deemed  a  frandolent 
preference  ? 

61.  When  one  of  several  partners  becomes 
bankmpt,  what  is  the  eflod  on  the  part* 
nership? 

62.  What  is  the  ride  aa  to  the  distribationol 
the  joint,  and  of  the  separate  effeeta  of  the 
partners  when  all  are  bankrupt  ? 

63.  By  whom  is  the  bankmpf  a  certiiieata 
granted  ? 

64.  Is  there  any  mode  by  which  the  credit- 
on  of  a  trader  can  be  compelled  to  accept  tf 
composition  for  their  debts,  or  to  sabmifc  to  at 
arrangement  with  such  trader,  otherwise  than 
by  a  bankruptcy  ?  and  if  so,  state  its  nature. 

VI.    CRIMINAL    LAW,  AND    PROCKBDINGS 
BEFORB  JUSTICBS  OF  THB  PBACK. 

65.  What  is  the  preliminary  course  and  form 
of  proceedings  in  a  criminal  case,  as  contra- 
distinguished from  civil  process  ? 

66.  Which  is  the  Supreme  Court  of  Criminal 
Jurisdiction  in  England  ? 

67*  Have  all  the  Superior  Courts  at  West- 
minster concurrent  and  equal  jurisdiction  in 
criminal  matters,  or  has  any  one,  or  more,  and 
which  of  them,  peculiar  jurisdiction  in  such 
matters  ? 

68.  In  what  manner  is  a  person  appointed  a 
justice  of  the  peace  for  the  county,  and  is  any, 
and  what,  qualification  necessary  to  render  him 
eligible  ? 

69.  What  constitutes  a  Court  of  Petty  See* 
sions  ? 

70.  In  what  cases  are  magistrates  responsible 
for  acts  done  in  their  magisterial  capacity  ? 

71.  In  case  of  an  action  against  a  magistrats 
for  malfeasance  in  execution  of  his  office  to- 
wards a  party  brought  before  him,  to  what  no- 
tice is  he  entitled  of  the  intended  proceedings  ? 

72.  What  is  the  proper  course  of  removing 
an  indictment  from  an  inferior  to  a  Superior 
Court,  and  are  the  prosecutor  and  defendant 
equally  entitled  to  apply  for  the  removal? 

73.  Are  any,  and  what,  persons  held  in  kw 
to  be  excused  in  respect  oi  the  comm&fesioB  of 
crime? 
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74.  What  i%  the  distiDctioii  betwoen  murder 
and  manslaughter  ? 

75.  Define  the  offence  of  forgery  as  settled 
by  Staiate. 

76.  Describe  the  crime  of  erobeszlement. 

77.  State  what  constitutes  the  crime  of  ar- 

SOD. 

78.  Describe  concisely  the  crime  of  perjury, 
and  state  the  evidence  necessary  to  sustain  an 
indictment,  and  obtain  comriction  for  its  com- 
mission. 

79.  le  the  truth  of  a  libel  a  sufficient  defence 
to  a  crimind  prosecution  for  it }  and  if  so,  bow 
is  the  defence  to  be  made  ? 


PBOFESSIONAL  LISTS. 

DISSOLUTIONS    6F   PROFESSIONAL    PABT- 
NEBSRIP8. 

From  October  25th  to  ISth  Nov.  1853,  loth 
incluthe,  with  dates  when  gazetted. 

Bunny,  Jer^,  and  Henry  Bunny,  Newbury, 
Attomeya  and  Solicitors.    Nov.  11. 

Davenport,  Thomas,  and  Thomas  Bagnall 
Collier,  Liverpool,  Attorneys  and  Solicitors, 
Nov.  8. 

Dimsdale,  Frederick,  and  Oliver  Wimhum 
Lloyd,  «0,  King's  Arms  Yard,  City,  Attorneys 
and  Solicitors.    Nov.  1. 

Mitchell,  WiUiam,  and  Richard  George  Pern 
Minty,  Petersfield,  Attorneys  and  Solicitors. 
Nov.  18. 

Talbot,  William,  and  Frederic  Talbot.  Kid- 
demdnster.  Attorneys  and  Solicitors.    Nov.  1. 

Tucker,  William  Owen,  William  Owen  John 
Tucker,  and  John  Tucker,  Sun  Chambers, 


Threadneedle  Street,  City,  Attorneys  and  So« 
licitors  (so  far  as  relates  to  the  said  William 
Owen  Tucker).    Nov.  8. 

Walker,  Lawrence,  Arthur  Walker,  Frank 
Atkinson  Argles,  and  Frederick  Allan  Grant, 
13,  King's  Road,  Gray's  Inn,  Attorneys  and 
Solicitors  (so  far  as  regards  the  said  Frank 
Atkinson  Argles).    Oct.  28. 

Williams,  George  Edmunds,  Frederick  Tho« 
mas  Griffiths,  aud  Edward  Lloyd  Griffiths, 
Cheltenham,  Attorneys  and  Solicitors.  Nov.  1. 

Wilton,  Joseph  Robert,  William  Blackman, 
and  Augustus  George  Guy,  1,  Raymond  Build- 
ings, Gray's  Inn,  Attorneys  and  Solicitors 
(so  far  as  regards  the  said  Joseph  Robert  Wil- 
ton).   Nov,  4. 


PSBPETUAL  COMMISSIONERS. 

Appointed  under  the  F^nes  and  Recoveries*  Act. 

Hostage,  John,  Chester,  in  and  for  the 
City  of  Chester,  also  in  and  for  the  County  of 
Chester.    Nov.  18. 

Langham,  Thomas  Parker,  Hastings,  in  and 
for  the  County  of  Sussex.    Nov.  15. 


NOTES  OF  THE  WEEK. 

SCOTCH   LAW  APPOINTMENT. 

The  Queen  has  been  pleased  to  grant  the 
place  of  one  of  the  Lords  of  Session  in  Scot- 
land to  Robert  Handyside,  Esq.,  her  Majesty's 
Solicitor-General  for  Scotland,  in  the  room  of 
Adam  Anderson  Esq.,  deceased.— From  the 
London  Gazette  of  18th  Nov. 


RECENT   DECISIONS    IN  THE  SUPERIOR   COURTS. 


ilorlr  CiiautUar. 
Jn  re  Pugh.    Nov.  10,  1853. 

LUNATIC.-— CH  A  AGE  ON  REVERSIONARY  ES- 
TATE FOR  MAINTENANCE. — COMMITTEE. 
— PETITION    REFUSED. 

A  petition  was  reused  for  a  lunatics  rever^ 
wmary  estate  in  property  to  be  charged 
with  payment,  under  the  16  <!Jr  17  Vict,  c. 
70, «.  116,  of  2&0l,for  his  maintenance,  on 
ike  petition  of  his  father  and  committee, 
vntk  whom  he  lived,  and  who  was  tenant  for 
Ufe— where  the  father* s  income  was  4,000Z. 
per  aufuim — but  with  leave  to  apoly  again 
if  a  case  could  be  made  out,  on  the  ground 
of  the  number  of  younger  children  or  other 
circumstances  qf  pressure. 
This  was  a  petition  for  the  confirmation  of 
the  Master's  report  approving  of  the  applica- 
tion of  a  sum  ot  250/.  a  year  for  the  mainten- 
ance of  this  lunatic,  and  seeking  to  charge  that 
amount  on  the  lunatic's  reversionary  interest 
in  an  estate  producing  4,000/.  per  annum,  of 
which  his  father  and  committee  of  the  person 
was  tenant  for  life,  and  with  whom  ne  re- 
sided. 

Bv  the  16  &  17  Vict.  c.  70,  s.  116,  it  is  en- 
actea,  that  ''where  it  appears  to  the  Lord 


Chancellor  intrusted  as  aforesaid  to  he  just  and 
reasonable,  or  for  the  lunatic's  benefit,  he  may 
order  that  any  estate  or  interest  of  the  lunatic 
in  land  or  stock,  either  in  possession,  reversion, 
remainder,  contingency,  or  expectancy,  be  sold, 
or  charged  by  way  of  mortgage,  or  otherwise 
disposed  of,  as  may  to  him  seem  most  expedi« 
ent,  for  the  purpose  of  raising  money  to  be  ap- 
plied, and  may  accordingly  order  that  the 
money  when  raised  be  applied,  for  or  towards" 
the  lunatic's  maintenance;  and  by  sect.  117> 
that  *'  in  case  of  a  charge  or  mortgage  being 
made  under  this  Act  upon  an  interest,"  "  in 
reversion,  remainder,  or  expectancy,  for  the  ex- 
penses of  future  maintenance,  the  Ix)rd  Chancel- 
lor intrusted  as  aforesaid  may  direct  the  same 
to  be  payable  and  paid,"  "  upon  the  happening 
of  the  event,  if  tne  interest  be  dependent  on 
an  event  which  must  happen,  and  either  in  a 
gross  sum  or  in  annual  or  other  periodical 
sums,  and  at  such  times,  in  such  manner,  and 
either  with  or  without  interest,  as  he  shall  deem 
expedient." 

J.  F,  Prior  in  support. 

The  Lord  Chancellor  said,  that  as  the  peti- 
tioner did  not  set  forth  the  whole  amount  of  his 
in  conae  and  number  of  the  family,  no  order  could 
be  made  to  provide  for  the  maintenance  out  of 
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the  reversionary  estate,  but  with  leave  to  renew 
the  application  if  the  petitioner  could  make  out 
a  proper  case,  on  the  ground  of  the  number  of 
younger  children  or  other  circumstances  of 
pressure. 

Cookson  V.  Bingham,    Nov.  16, 1853. 

WILL. — CONSTRUCTION. —  JOINT   DBVI8B.- 
POWER  TO  SURVIVOR  TO  DISPOSE  BY  WILL. 
— COSTS. 

A  testator  devised  his  estates  to  his  dough- 
terSt  J.9  M.,  and  S.,  to  be  jointly  and 
equally  enjoyed,  or  divided  in  ease  of  the 
marriage  of  any  of  them,  and  they,  or  the 
survivor  in  case  of  death,  were  authorised 
to  dispose  of  the  same  by  will  or  assign 
ment,  as  they  should  think  proper :  Held, 
dismissing  an  appeal  from  the  Master  of 
the  Rolls,  that  the  survivor  of  them  alone 
was  empowered,  as  the  other  two  had  died  un- 
married, to  dispose  of  the  property  by  will. 
The  costi  were  directed  to  he  met  by  the  sale 
of  a  leasehold  house  which  was  the  only 
personal  estate,  and  if  there  were  any  de* 
ficiency,  it  was  to  be  borne  by  the  plaintiffs, 
who  claimed  by  devise  in  M,*s  will,  to  the 
defendants  the  devisees  under  the  will  of  J,, 
who  was  the  survivor, 
Thb  testator,  ^Villiam  Bownas,  by  his  will, 
dated  in  August,  1821,  gave  and  devised  all 
his  landed  estates  in  the  county  of  Westmore- 
land, of  whatever  description,  with  their  ap- 
purtenances,  to  his  daughters,  Jane,    Mary 
Anne,  and  Sarah,  to  be  jointly  and  equally 
enjoyed  or  divided  in  the  case  of  the  marriage 
of  any  of  them,  and  they,  or  the  survivor  in 
case  of  death,  were  thereby  fully  authorised  to 
dispose  of  the  same  by  will  or  assignment,  as 
they  should  think  proper,  giving  preference  to 
those  of  his  name  and  relations,  according  to 
behaviour ;  and  he  also  gave  to  his  said  three 
daughters  a  leasehold  house.    On  his  death, 
the  daughters    took   possession  and  enjoyed 
jointly  the  real  and  personal  estate.    Sarah 
died  in  1828,  unmarried,  and  gave  by  will  all 
her  real  and  personal  estate  to  her  two  sisters ; 
and  in  1851  Mary  Anne  died  unmarried,  and 
devised  all  her  real  estates  to  the  defendants, 
in  trust  for  her  sister  for  life,  and  on  her  death 
for  the  persons  entitled  under  that  her  will  to 
her  residuary  personal  estate,  and  she  gave  the 
residue  of  her  personal  estate  to  be  divided 
among  the  plaintiffs,  or  the  survivors  or  sur- 
vivor of  them  living  at  her  sister's  death,  in 
ecjual  shares.     In  1852,  Jane  died,  having  de- 
vised all  her  real  estate  to  the  defendants,  in 
trust  for  the  persons  entitled  under  that  her 
will  to  her  residuary  personal  estate,  and  she 

give  such  residue  to  the  defendant,  Peregrine 
ingham.  The  plaintiffs,  who  were  the  de- 
visees under  the  will  of  Mary  Anne,  claimed  a 
moiety  of  the  estates  comprised  in  the  testator's 
will,  but  their  bill  was  dismissed  by  the  Master 
of  the  Rolls,  on  the  ground  the  estates  were 
devised  jointly  to  the  three  in  fee,  whereupon 
this  appeal  was  presented. 
R,  Palmer,  Rudall,    and   Hetherington   in 


support,  citing  Eltrieke  r.  BUricke^  AmU' 
656;  Perkins  v.  Baynton,  1  Bro.  Ch.  Ca.  118; 
Haws  V.  Haws,  3  Atk.  524 ;  Warner  v.  Hone, 
1  £q.  Abr.  292. 
SoUcitor-Generai,  RoupeU, and  Grove,  contrL 
The  Lord  Chancellor  said,  the  will  amounted 
to  a  devise  of  the  real  estate  in  fee  to  the  three 
daughters,  with  a  power  to  the  sonrivor  of 
them  iidone  to  dispose  of  the  same  by  will,  as 
the  testator's  intention  was  that  the  property 
should  form  a  common  fund  for  their  munte* 
nance  during  life.  It  was  unnecessary  to  spe- 
culate on  the  effect  on  the  property  of  the  mar- 
riaze  of  either  of  the  daughters,  as  that  event 
had  not  happened,  and  the  appeal  would  be 
dismissed,— the  costs  to  be  met  by  the  sale  of 
the  leasehold  house,  which  was  the  only  per- 
sonal property,  and  if  there  were  any  deficiency, 
it  was  to  be  pud  by  the  plainti A  to  the  de- 
fendants, 

MMttii  9iii(ttcfK. 
In  re  Riddle.    Nov.  19, 1853. 

TRUSTEE  ACT,  1850.  —  LUNATIC  MORT- 
GAGEE.—PAYMENT  OF  FUND  INTO  COURT. 
— VESTING   OBDBR.— COSTS. 

Order  made  on  petition,  under  f&e  13  ^  14 
Vict,  c  60,  on  behalf  of  the  receiver  of  a 
lunatic  mortgagee's  estate  (not  so  found  by 
inquisition),  and  of  the  mortgagor's  repre- 
sentatives,for  liberty  to  the  latter  to  pay 
the  mortgage  debt  into  Court,  and  the  in- 
terest to  the  receiver,  with  a  vesting  order 
in  them  freed  therefrom  :  and  the  costs  of 
the  petition  and  of  the  next  of  kin  and  heir- 
at-law  were  directed  to  be  paid  out  of  the 
fund. 

This  was  a  petition  under  the  13  &  14  Vict, 
c.  60,  on  behalf  of  the  receiver  of  the  estate  of 
a  lunatic  mortgagee,  not  so  found  by  inquisi- 
tion, and  of  the  mortgagor's  representatives, 
for  the  latter  to  pay  the  amount  of  the  mort- 
gage debt  into  Court,  and  the  interest  to  the 
receiver,  and  for  a  vesting  order  in  them  freed 
therefrom. 

Springall  Thompson  in  support,  asked  for 
payment  of  costa  of  the  petition,  with  the  ex- 
ception of  the  stamp  on  the  vesting  order, 
out  of  the  fund,  citing  exparte  Richards,  1  J. 
&  W.  264 ;  In  re  Wheeler,  1  De  G.  M*N.  &  G. 
435. 

Sparling  for  the  lunatic's  heir-at-law  and 
ne.xt  of  kin,  also  applied  for  costa. 

The  Lords  Justices  in  making  the  order  as 
prayed  said,  that  the  order  as  to  the  payment 
of  costa  out  of  the  fund  was  not  to  be  drawn 
into  a  precedent. 

Ill  re  Dimsdale,  exparte  Dimsdak.    Nov.  19» 
1853. 

BANKRUPT. — ISSUE  OF  SUMMONS  ON  THIRD 
PABTY,  TO  APPEAR  AND  BE  EXAMINED 
TOUCHING  ESTATE.  —  ASSIGNEE'S  CON- 
SENT.— COSTS. 

QuKre,  whether  a  bankrupt  is  entitled  under 
the  12  4-  13  Vict,  c,  106,  f.  120,  to  apply 
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for  the  ifiiM  <^a  warrmU  on  a  porty  to 
oppear  mmd  bo  examined  toueking  the  estate, 
^mthout  the  ooHcmreHce  of  the  aniffnees  ? 
MMi  where  the  ojhial  aseiguee  had  investi- 
goted  the  wMtter,  and  was  qf  opinion  no 
oem^  would  arise  therefrom,  an  appeal  was 
dismissed  from  Mr,  Commissioner  West, 
refusing  the  t^icatUm—the  costs  qf  the 
summoned  party  who  had  been  served  with 
the  petition  qf  appeal  instead  of  the  assign 
nee,  to  be  paid  bg  the  banknq>t. 
Thi»  wms  an  appeal  from  the  decision  of 
Mr.  Gommimioner  West,  refusing  the  bank- 
ropj^s  application  for  the  issue  of  a  warrant, 
nndcr  the  12  &  13  Vict.  c.  106,  s.  120,  on  a  Mr. 
Hattcm,  the  trustee,  for  sale  and  distribution 
MBong  the  creditors,  of  an  estate  belonging  to 
the  bankrupt,  which  had  been  conveyed  in 
1813,  to  appear  and  be  examined  touching  the 
wnkrapc's  estate,  for  the  purpose  of  enabling 
the  official  assignee  to  recover  sufficient  pro- 
perty to  meet  the  debts,  and  to  leave  a  balance 
for  the  bankrupt's  benefit.    It  appeared  the 
official  assignee  had  declined  to  join  in  the  ap- 
plication, on  the  ground  he  had  investigated 
the  drcnmstances,  and  no  benefit  would  result 
therefrom,  and  the  Court  of  Bankruptcy  had 
confirmed  this  view.    No  creditors'  assignees 
had  been  appointed. 
Sturgeon  m  support 

The  Lords  Justices  (without  calling  on  J. 
Hmde  Palmer  for  Mr.  Hutton,  who  had  been 
^ne  served  with  the  appeal  petition)  said, 
that  even  assuming  the  summons  could  be  ap- 
plied for  by  the  bankrupt  without  the  concur- 
rence  of  the  assignees,  no  case  had  been  made 
out  for  its  issue,  and  the  appeal  must  be  dis- 
missed with  coste,  to  be  paid  by  the  petitioner 
as  the  assignee,  and  not  Mr.  Hutton,  ought 
to  have  been  served. 


fSUutttt  ut  tie  VioUi. 
Bentleg  v.  Craven.    Nov.  15,  16,  1863. 

PABTNBRSniP.  —  DISSOLUTION.  —  TAKING 
ACCOUNTS.  —  PROFITS  ON  TRANSACTION 
WITHOUT  KN0WLBD08  OF  OTHER  PART- 
NBR. 

On  taking  the  aeeounts  tipoii  the  dissolution 
of  a  partnership,  held  that  the  dtfendant 
was  to  account  for  the  profits  made  on  a 
transaction  which  he  had  effected  without 
the  knowledge  of  the  other  partner. 

In  tide  case  it  appeared  that  a  dissolution  of 
putnership  between  the  plaintiff  and  defend- 
•  ant,  as  sugar  refiners,  had  been  agreed  upon, 
tod  a  reference  directed  to  take  accounts,  and 
that  the  defendant  had  previously  to  the  disso- 
Intion  purchased  and  sold  on  his  own  account, 
at  a  profit,  a  qoantitv  of  sugar,  without  paying 
such  profit  over  to  the  partnership  account. 

R.  Palmer,  BoiqM,  and  Lewis  for  the  seve- 
lal  parties. 

The  Master  of  the  Rolls  said,  that  one  part- 
ner had  no  right  to  make  profits  as  against  the 
other  partner^  and  that  the  defendant  must 
cany  to  the  partnership  account  the  profit 


made  on  the  sugar  purchased   without  the 
plaintiff's  knowledge. 

In  re  Andrews,    Nov.  17$  1853. 

SOLICITOR. — TAXATION  OF  BILL  OF  COSTg 
FOR  ATTBNDING  TO  WATCH  REGISTRA- 
TION  OF  VOTBRB. — JURISDICTION. 

Held,  that  the  biU  of  costs  of  a  solicitor  for 
attending  to  watch  the  registration  of 
voters  for  the  purpose  of  serving  the  inter^ 
est  of  a  candidate,  is  taxable  on  petition  by 
the  Lord  Chancellor  or  in  this  Court, 

This  was  a  motion  to  discharge  an  order  of 
course  which  had  been  obtained  on  petition 
for  the  taxation  of  the  bill  of  costs  of  Mr. 
Andrews,  for  attending  to  watch  the  regis- 
tration of  voters  for  Lincolnshire,  on  behalf  of 
the  liberal  interest. 

Lloyd  and  Hallett  in  support,  on  the  ground 
of  want  of  jurisdiction,  as  the  bill  was  for  busi- 
ness in  a  Court  of  Law,  and  taxation  should 
have  been  there  obtained  under  the  6  &  7  Vict* 
C.73,  s.  41. 

R,  Palmer  and  Shapter,  contrk. 

The  Master  of  the  Rolls  said,  that  the  Court  of 
the  revising  barrister  was  a  Court  of  inquiry  to 
ascertain  and  determine  who  ought  to  be  on  the 
lists  of  voters,  with  an  appeal  to  the  Court  of 
Common  Pleas,  but  it  was  not  a  Court  in  which 
a  suit  could  originate  or  any  motion  be  made 
with  respect  to  a  suit  at  law,  and  the  costs  were 
therefore  taxable  by  the  Lord  Chancellor  or 
here,  on  petition,  'fhe  motion  would  accord- 
ingly be  refused  with  costs,  but  with  leave  to 
Mr.  Andrews  to  make  out  a  strict  bill  of  costs 
for  taxation  under  the  order. 


Witt'€\^nnn\iax  Hfntreri^. 

Hill  V.   Great  Northern    Railway   Company. 
Nov.  14,  1853. 

RAILWAY  COMPANY.  —  PURCHASE  OF  PRO- 
PERTY WITH  INCUMBRANCES. — SPECIFIC 
PERFORMANCE. 

A  railway  company  on  requiring  certain  pro^ 
perty  for  their  station,  had  given  notice 
thereqf  to  the  owners,  and  to  two  annuitants 
thereon,  the  first  of  whom  had  powers  of 
sale,  and  the  second  of  entry  and  distress* 
Th^  afterwards  purchased  under  the  first 
annuitant's  power  of  sale :  Held,  that  the 
second  annuitant  was  entitled  to  be  paid  the 
value  of  his  incumbrance,  and  a  rtference 
was  accordingly  directed  to  ascertain  its 
value, 

Quttre,  whether  the  second  annuitant  could 
maintain  a  bill  for  specific  performance  ? 

It  appeared  that  the  defendants,  upon  re- 
quiring certain  houses  in  Union  Place,  Maiden 
Lane,  Battle  Bridge,  for  their  station  at  King's 
Cross,  had  given  notice  to  the  owners  of  the 
same,  and  to  Mr.  Gadd,  an  annuitant  thereon 
with  a  power  of  sale,  and  also  to  the  plaintiff, 
who  held  a  subsequent  annuity  of  *IL  secured 
on  the  same,  with  powers  of  entry  and  distress. 
The  defendants  afterwards  purchased  of  Mr. 
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Gadd  under  his  power  of  sale,  and  this  bill 
was  therefore  filed  to^ecover  the  value  of  the 
annuity  with  arrears. 

ElfMhif  and  Younge  for  the  plaintiff;  Goren 
for  the  company,  contrit,  citing  the  8  &  9  Vict, 
c  18>8s.  18,  115. 

The  Vice-ChanceUor  said,  that,  without  de- 
ciding whether  the  plaintiff  could  maintain  a 
bill  for  specific  performance,  he  was 'entitled  to 
have  the  value  at  the  time  the  notice  was  given 
of  his  interest  in  the  property,  and  a  reference 
was  therefore  directed  to  ascertain  its  value. 


of  the  parties  primarily  so  being  unable  to  pay 
the  debt,  he  was  not  liable  until  such  parties 
bad  been  applied  to ;  Daniel  and  Roxburgh 
for  the  official  manager,  contrii. 

The  Viee^Ckancellor  said,  that  the  ^pel- 
lantcame  to  complain  of  bdng  compelled  to 
contribute  to  the  costs  of  proceedings  with 
which  he  contended  under  the  deed  of  settle- 
ment he  had  nothing  to  do,  as  his  objection 
went  to  show  he  should  not  have  been  made  a 
contributory,  and  the  motion  would  therefore 
be  refused. 


Exparte  Earl  of  Shrewsbury.    Nov.  18, 1853. 

BAILWAY  COMPANY. — PURCHASB  OF  LAND 
BBLONGINO  TO  INFANT. — ACCUMULATION 
OF  DIVIDENDS — VESTING  ORDER  UNDER 
TRUSTEE  ACT,  1850. 

Lands  belonging  to  an  it^ant  were  taken  for 
the  purposes  of  a  railway,  and  the  purchase" 
money  was  paid  into  Court*     An  order  was 
made  for  its  investment  and  for  the  divi- 
dends to  accumulate,  but  it  was  held  tcn- 
necessary  to  obtain  a  vesting  order  in  the 
company,  under  the  13  Sf  14  Vict.  c.  60,  as 
the  guardian  had  authority  to  convey  under 
the  Statute. 
Fleming  appeared  in  support  of  this  petition, 
for  the  investment  of  the  purchase-moneys  of 
land  belonging  to  an  infant,  which  were  taken 
for  the  purposes  of  a  railway,  and  for  the  divi- 
dends thereon  to  be  accumulated.    An  order 
was  also  sought  under  the  Trustee  Act  (13  & 
14  Vict.  c.  60),  vesting  the  estate  in  the  rail< 
way  company. 

Prior  for  the  company. 
The  Vice-Chancellor  said,  the  dividends  would 
be  ordered  to  accumulate,  but  that  there  was 
no  necessity  for  a  vesting  order,  as  the  guardian 
had  full  authority  under  the  Statute  to  execute 
the  deed  of  conveyance. 


Vaudrey  v.  Howard.    Nov.  12,  1853. 


Exparte  Greenwood,  in  re  Sea  Fire  and  Life 
Assurance  Association.    Nov.  10,  1853. 

WINDING    UP. — CALL   FOR  COSTS.— MOTION 
TO    DISCHARGE   BY   SHAREHOLDER. 

A  call  of  IL  per  share  had  been  made  by  the 
Master  for  the  costs  of  winding  up.    A 
holder  of  25  shares  moved  to  discharge,  on 
the  ground  the  deed  of  settlement  provided 
that  the  shareholders  should  not  be  liable 
beyond  the  amount  paid  on  their  shares. 
The  motion  was  refused. 
This  was  a  motion  to  discharge  an  order  of 
the  Master  charged  with  the  winding  up  of  the 
above  company,  making  a  call  for  the  costs  in< 
curred  of  1^.  per  share  on  the  appellant,  who 
held  25  shares  therein.    It  appeared  that  the 
company's  deed  of  settiement  provided  that| 
the  shareholders  should  not  be  liable  beyond 
the  amount  paid  on  the  shares,  and  a  prospec- 
tus forwarded  to  the  appellant  also  contained  a 
similar  proviso. 

G.  Lahe  Russ^  in  support,  on  the  ground 
that,  although  he  might  be  liable  in  the  event 


WILL    AND    CODICIL.  —  C0N8TBUCT10H.  — 
REVOCATION. — LAPSE. 

Afvnd  was  directed  by  the  testator  to  be  S- 
vided  equally  among  his  five  sons  and  his 
grandson,  with  a  proviso  that  the  bequest 
was  revoked  Os  to  two  of  the  stms,  to  whom 
moneys  had  been  advanced,  unless  the  miU, 
of  which  they  had  the  exclusive  advantage, 
sold  for  a  certain  sum.     The  mill  was  sold 
for  a  less  sum :  a  declaration  was  made  that 
the  other  four  were  to  take  such  shares. 
It  appeared  that  the  testator,  John  Howard, 
by  his  will,  directed  a  fund  to  be  divided  eaually 
among  his  five  sons  and  his  grandson,  and  then 
provided  that  he  revoked  the  gift  as  to  two  of  his 
sons,  to  whom  large  advances  had  been  made, 
unless  the  mill,  of  which  they  had  the  exclusive 
advantage,  sold  for  a  sum  exceeding  6,000/.,  in 
order  to  secure  as  far  as  possible  an  equal  par- 
ticipation in  his  property.    The  mill  sold  for  a 
sum  less  than  6,0001.     In  tlus  admiuistra- 
tion  suit  of  his    estate    the  question   arose, 
whether  the  other  parties  were  entitled  to  the 
revoked  shares. 

Matins,  Follett,  Teed,  Dickenson,  Gordon, 
Druce,  and  Hallett  for  the  several  parties. 

The  Vice-Chancellor  said,  there  would  be  an 
intesUcy  if  the  gift  were  aimply  revoked,  bat 
inasmuch  as  an  intention  appeared  from  the 
codicil  that  the  other  four  should  uke  the 
two  shares  a  declaration  would  be  made  to 
that  effect. 


Kaivanagh  v.  Morland.   Nov.  9>  10^3. 

WILL.— COKSTBUCTION.— ISSUE. — BSTATS 
TAIL. 

A  testator  gave  freehold  estates  to  ha  wife 
and  granddaughter  for  their  respeetwe 
lives,  and  directed  that  in  case  the  fdfi 
shoM  again  marry,  she  should  take  a  hfe 
interest,  and  he  also  declared  that  if  the 
granddaughter  died  leaving  issue,  his  estate 
shotdd^  after  the  death  of  his  u^e,  be  dis- 
tributed among  them,  share  and  share  alike 
as  therein  directed,  with  a  gift  ooer  to 
trustees  in  the  event  of  her  dying  witko^ 
issue.  The  widow  had  again  married: 
Held,  that  the  granddaughter  took  an  es- 
tate tail,  and  not  merefy  an  estate  fir  W^' 


This  wm  a  special  case  for  the  opinion 


of 
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the  Oontt.  It  appeared  that  the  testator, 
James  Maskell,  gare  certain  freehold  estates 
to  his  wife  and  g^nddaughter,  Ann  Maskell, 
for  their  respective  lives,  and  directed  that  in 
case  his  wife  should  a^ain  marry,  she  should 
take  a  lifis  estate  in  his  mansion-house,  with 
the  lands  and  premises  helonging  to  the  same, 
and  kno^n  as  *'  Moat  House."  The  testator 
also  declared  that  if  the  granddaughter  died 
leaving  issue,  all  his  freehold  ana  copyhold 
lands  should,  after  the  death  of  his  wife  and 
nster,  be  distributed  among  them,  share  and 
share,  as  therein  directed,  with  a  gift  over 
to  trustees  for  sale  in  the  event  of  his  grand- 
daughter dying  leaving  no  issue,  and  after  the 
death  of  his  wife.  The  testator  died  in  1790, 
and  the  granddaughter  married  a  Mr.  Hay  in 
1797«  and  after  the  death  in  1817  of  the  widow, 
who  had  married  again,  the  granddaughter, 
having  no  issue  at  the  time  living,  suffered  with 
her  husband  a  recovery  to  bar  the  remainders 
orer,  and  to  such  uses  as  they  should  during 
their  joint  lives  appoint,  and  they  appointed 
part  of  the  Moat  House  estate  to  the  plaintiff, 
who  had  contracted  to  sell  to  the  defendant. 
An  objection  having  been  taken  to  the  title  on 
the  question,  whether  the  granddaughter  took 
an  estate  for  life  or  in  tail,  this  special  case  was 
presented. 

W.  M.  James,  J.  F.  Prior,  and  H.  F.  Brig- 
Unoe  appeared  for  the  several  parties. 

The  Vic€'CkanceUor  held,  that  the  grand* 
daughter  took  an  estate  tail  in  the  property. 

Mandeno  v.  Mandeno.    Nov.  15,  1853. 

COSTS  OP  SUIT  AB  TO  CONSTRUCTION  OF 
WILL.  —  MOETGAGE  OF  KKAL  ESTATE, 
WHERE    NO    PERSONALTY. 

/•  a  suit  as  to  the  construction  of  a  will  which 

had  been  necessarily  instituted,  the  costs 

were  direoted  to  be  raised  by  mortgage  in 

priiference  to  a  sale  of  the  real  estate,  there 

being  no  personalty,  the  decree  to  be  worked 

out  at  chambers. 

In  this  suit,  as  to  the  construction  of  a  will, 

It  appeared  there  was  no  personal  estate,  and  it 

was  therefore  proposed  to  sell  or  mortgage  the 

devised  estate  to  provide  for  the  costs. 

RoU,  Baily,  Shejield,  Prior,  Haddan,  and 
J,  W,  De  L,  Gifford,  for  the  several  parties, 
citing  Adams  v.  Adams,  1  Hare,  536. 

The  Vice-Chancellor  directed  that  the  costs 
which  had  been  necessarily  incurred,  should 
be  raised  by  mortgage  in  preference  to  a  sale, 
10  as  to  avoid  having  a  surplus  beyond  the 
som  required — the  decree  to  be  worked  out  at 
chambers. 


Caurt  of  eLVLtttCi  iScnrb* 
Gott  V.  Gaudy.    Nov.  11,  1853. 

tAVDLORD  AND  TENANT  FROM  YEAR  TQ 
TEAR.  —  LIABILITY  OP  LANDLORD  FOR 
IN/URIBS  CAUSED  BY  FALL   OF  CHIMNEY. 

The  pUsuUiff  was  tenant  from  year  to  year  of 
the  d^endanX's  hosae,  and  it  appeared  one 
<lfthe  chimneys  feU  down  on  the  premises 


and  injured  his  goods :  Held,  that  as  the  re- 
lation qf  the  parties  was  entirely  one  of  con-' 
tract,  and  it  did  not  appear  the  defendant 
was  bound  to  repair  on  request,  the  plain- 
tiff  was  not  entitled  to  recover  in  an  action 
for  such  damages,  and  a  demurrer  to  the 
declaration  was  allowed. 
This  was  a  demurrer  to  the  declaration  in 
an  action  by  the  tenant  from  year  to  year  of 
certain  premises  against   his    landlora,    and 
which  alleged  that  a  chimney  on  the  premises, 
without  the  negligence  or  default  of  the  plain- 
tiff, as  such  tenant  to  the  defendant,  was  in 
danger  of  falling,  yet  that  the  defendant,  not 
regarding  his  duty  in  the  premises,  did  not  nor 
would  not  do  such  substantial  repairs  to  the 
chimney  as  were  necessary  and  proper,  or  do 
or  take  any  other  means  to  prevent  the  same 
from  falling,  by  means  of  which  negligence 
the  chimney,  whilst  the  plaintiff  was  in  occu- 
pation of  the  premises,  fell  and  injured  the 
palintiff's  goods. 

Unthank  in  support  of  the  demurrer ;  J,  A, 
Russell,  control. 

The  Court  said,  that  as  it  did  not  appear 
the  defendant  was  bound  to  repair  on  request, 
and  the  relation  of  the  parties  was  entirely  one 
of  contract,  the  defendant  was  entitled  to  judg- 
ment. 

Kemot  V.  Catlin.    Nov.  1 5;  1 853. 

IN80LVENT. — DIPLOMA   OF    SURGEON. — Afl- 
8IGNEE8. 

Held,  that  the  diploma  as  surgeon  of  an  •«- 
solvent  does  not  pass  to  his  assignees. 

This  was  a  demurrer  to  the  declaration  in 
this  action  by  the  plaintiff,  who  was  a  surgeon, 
and  had  become  insolvent,  to  recover  his  diplo- 
ma from  the  assignees. 

fVilies  for  the  defendants  in  support;  Mil- 
ward  for  the  plaintiff,  contrk. 

The  Court  said,  the  diploma  was  necessary 
for  the  plaintiff  to  prove  his  personal  identity 
and  title  to  practise,  and  did  not  pass  to  the  as- 
signees, and  he  was  therefore  entitled  to  judg- 
ment. 

Couch  V.  Steele.    Nov.  15,  16, 1853. 

SHIPOWNER.— LIABILITY    TO    SEAMAN   FOR 
■HIP'B   UNSEAWORTHINESS. 

Held,  that  a  seaman  is  not  entitled  to  recover 
in  an  action  against  a  shipowner  for  injury 
sustained  through  the  vesseVs  unseaworthi- 
ness. 
The  declaration  in  this  action  alleged  that 
the  plaintiff,  who  was  an  able-bodied  seaman 
with  a  register  ticket,  had  been  engaged  by  the 
defendant,  a  shipowner  at  Plymouth,  to  proceed 
on  a  voyage  on  board  a  vessel  lying  there, 
and  that  the  vessel  at  the  time  of  the  com- 
mencement of  such  voyage  was  unseaworthy 
and  leaky,  whereby  the  plaintiff  was  unable  to 
sleep  in  his  hammock,  and  was  exposed  to  un- 
reasonable labour.    To  this  there  was  a  de- 
murrer,  on  the  ground  that  there  was  no  im- 
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plied  warranty  of  the  ship's  seaworthiness, 
and  also  that  the  plaintiff's  remedy  was  con- 
fined to  the  penalty  of  20/.,  imposed  by  the  7 
&  8  Vict  c.  U2,  s.  18  (Merchant  Seamen's 
Act). 

Kingdon  in  support  of  the  demurrer  ;  MiU 
ward,  contrL 

Cur,  ad,  vuli. 

The  Court  said,  there  was  no  contract  or 
duty  disclosed  in  the  declaration,  which  could 
be  the  foundation  of  the  action.  The  defendant 
might  have  been  himself  ignorant  of  the  defects 
in  the  ship,  and  it  was  open  to  the  plaintiff  to 
have  examined  its  condition  before  engaging 
himself  to  serve  in  it.  The  case  of  Gibson  v. 
Small,  in  the  House  of  Lords,  did  not  apply,  as 
the  dicta  of  the  Judges  had  reference  to  war- 
ranty in  the  case  of  a  policy  of  insurance ;  but 
on  the  contrary,  if  the  principle  of  Seymour  v. 
Maddox,  16  Q.  B.  326,  and  Priestley  v.  Fowler, 
3  M.  &  W.  1,*  were  applied,  the  action  could 
not  be  obtained.  The  demurrer  must  therefore 
be  allowed. 


Gompertz  v,  Bartlett    Nov.  16, 1853. 

SALE  OP  FOREIGN  BILL  OP  SXCHANGB.— 
MISDESCRIPTION.  —  PAILURB  OP  C0N8I- 
BBRATION. 

The  defendant  sold  to  the  plaintiff  a  bill  of 

exchange  purporting  to  be  drawn  at  Sierra 

Leone,  and  unstamped.      It  appeared  to 

have  been  drawn  in  this  country:   Held, 

that  the  plaintiff  was  entitled  to  recover  its 

amount  in  an  action  for  money  had  and  re- 

ceived  to  his  use,  there  being  a  failure  of 

consideration. 

This  was  a  rule  nisi  to  set  aside  the  nonsuit 

and  enter  the  verdict  for  the  plaintiff  in  this 

action,  which  was  brought  for  money  had  and 

received  to  the  plaintiff's  use.   It  appeared  that 

the  defendant  had  sold  to  the  plaintiff  a  bill  of 

exchange  purporting  to  be  arawn  at  Sierra 

Leone,  and  unstamped.    It  apneared,  however, 

that  it  had  been  drawn  in  this  country,  and 

this  action  was  brought  as  for  a  total  failure  of 

consideration. 

Chambers  and  Pearson  showed  cause;  Peters- 
dorff  in  support. 

The  Court  said,  that  the  plaintiff  was  entitled 
to  recover  on  the  ground  the  bill  sold  was  of  an 
entirely  different  description  from  what  it  pro- 
fessed to  be,  and  was  of  little  or  no  value, 
having  been  drawn  in  England.  The  rule  was 
therefore  made  absolute  to  enter  the  verdict  for 
the  plaintiff. 


Foxhall  V.  Bamett,    Nov.  17, 1853, 

ACTION  FOR  FALSE  IMPRISONMENT  UNDER 
coroner's  INQUISITION. — COSTS  OP  SET- 
TING  ASIDE   INQUISITION. 

The  plaintiff  was  taken  into  custody  and  held 


'  See  also  Hutchinson  v.  York,  Newcastle, 
and  Berwick  Railway  Company,  5  £xch.  R. 
343;  Wigmwrer.  Jay,  ih.  354, 


to  bail,  under  an  inquisition  before  a  eorcnef, 
which  afterwards  appeared  to  haoe  been 
taken  without  jurisdiction  as  in  a  wroug 
county :  Held,  that  tke  plamHff  was  en* 
tilled  to  recover  as  weU  the  easts  qf  setting 
aside  the  inquisition  as  the  costs  qfproeur'" 
ing  bail. 

A  rule  nisi  had  been  obtained  on  Nov.  4 
last,  to  reduce  the  damages  in  this  action  for 
false  imprisonment  brougnt  against  the  coroner 
for  Gloucestershire.  On  the  trial  before  Coif- 
ridge,  J.,  at  the  last  assizes  for  Gloucester,  it 
appeared  that,  in  consequence  of  an  inquisition 
before  the  defendant,  on  the  body  of  a  man 
found  dead,  the  plain liff  had  been  taken  into 
custodv,  and  had  been  put  to  the  expense  of 
25/.  odd  for  procuring  bail,  and  that  it  was 
afterwards  ascertained  the  inquest  had  been 
held  at  a  public-house  not  in  the  county  for 
which  the  defendant  was  coroner,  and  proceed- 
ings were  thereupon  taken  to  set  aside  the  in- 
quisition ;  and  costs  incurred  to  the  amount  of 
about  46/.  The  question  in  this  action  to  re- 
cover such  costs  was,  whether  the  proceedmgt 
to  set  aside  the  inquisition  were  necessary* 

James  and  HoU  showed  cause ;  Keatwg  in 
support. 

The  Court  said,  that  as  the  plaintiff  was  not 
by  his  discharge  on  bail  restored  to  the  state  in 
which  he  was  before  the  charge  in  question  was 
preferred,  and  could  not  be  said  to  be  restored 
until  the  inquisition  was  quashed^  he  was  en- 
titled to  set  aside  the  inquisition  and  to  recover 
the  costs  thereby  incurred.  The  rule  would 
therefore  be  discharged. 


Gnurt  at  Common  fltta. 
Leidmann,  app. ;  SchuUz,  reap.   Nov,  8, 1853' 

CHARTRRPARTY.  —  PLAINT  IW  COUNTT 
COURT  FOR  BREACH. — BVIDBNCB  AS  TO 
CUSTOM   OP   PORT. 

Oil  the  trial  of  a  plaint  in  the  County  Court 
by  the  owner  of  a  ship  against  the  char* 
terers,  to  recover  damages  for  its  detei^iw 
in  the  river  Tyne,  contrary  to  the  charter' 
party  providing  for  Us  being  loaded  in  re* 
gular  turn  of  loading  with  coals  and  coke, 
the  Judge  rejected  evidence  qf  the  custom 
qf  the  port,  as  to  the  meaning  of  the  words 
"  til  regular  turn  of  loading  " — a  new  trial 
was,  on  appeal,  directed  with  costs. 
By  a  charterparty,  it  was  agreed   the  re- 
spondent's vessel  should,  with  the  first  oppor- 
tunity and  all  possible  despatch  after  the  sign- 
ing thereof,  proceed  to  the  river  Tyne,  and  on 
arrival  there  be  ready  forthwith,  in  regular  turn 
of  loading,  to  take  on  board  a  cargo  of  coals 
and  coke,  and  being  so  loaded,  should  be  ready 
for  sea  and  proceed  with  the  first  opportunity 
and  all  possible  despatch  to  Cartbagena,  in 
Spain.    The  charterparty  was  signed  on  Jan. 
11, 1853,  and  the  vessel  ariived  at  Newcastle 
on  the  25th,  and  was  loaded  with  the  coals  on 
Feb.  3,  and  on  March  3  she  commenced  load- 
ing  with  coke,  and  was  fully  loaded  on  thelltb 
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The  respondent  claimed  50/.  for  this  detention, 
and  haa  brought  an  action  in  the  Northumber- 
land County  Court,  at  Newcastle.  On  the 
trial,  evidence  was  tendered  as  to  the  custom 
of  the  port  in  reference  to  the  entry  of  vessels 
for  their  turn,  but  it  was  rejected ;  and  the  jury 
were  directed  that  the  cargo  should  be  put  on 
lioard  within  a  reasonable  time,  and  returned  a 
verdict  for  the  respondent,  whereupon  this  ap- 
peal was  preeentea. 

BouUi  in  snpport,  citing  Robertson  v.  Jack' 
«M»,  3  C.  B.  413  ;  Syerg  v.  Jonas,  2  Exch.  R. 
Ill ;  and  the  8  &  9  Vict  c.  73,  s.  11. 

VdaU^  contrL 

The  Comrt  said,  that  the  evidence  as  to  the 
custom  of  the  port  bad  been  improperly  reject- 
ed  as  to  the  meaning  of  the  words  "  in  regular 
torn  of  loading/'  and  there  must  be  a  new  tiial 
withcotU. 


Bryee  v.  Higgins,    Nov.  14, 1353. 

PUBLIC  HEALTH  ACT.  —  ACTIOM  FOR  PB« 
NALTT  POR  MBMBBR  OP  LOCAL  BOARD 
IMPROPBRLT   VOTINO.-^PRACTIGB. 

h  am  adiom  to  recover  a  penalty  under  the 
Jl  4r  12  Vict,  c.  63,  s.  133,  against  apro^ 
prieior  of  the  M.  pier  and  a  member  of  the 
Local  Board  qf  Healthy  for  voting  on  a 
question  before  the  board  relating  to  the 
pier:  Held,  that  as  the  plaintiff  had  not 
shown  under  s,  19  he  was  a  party  grieved, 
or  had  obtained  the  consent  qfthe  Attorney' 
General,  the  dtfendant  was  entitled  tojudg* 


This  was  an  action  against  the  defendant, 
who  was  a  proprietor  of  the  Margate  Pier  and 
a  member  of  the  Local  Board  of  Health,  to 
recover  a  penalty  of  50/.  under  the  11  &  12 
VicL  c.  63,  8.  133,  for  voting  on  a  question 
which  came  before  the  board  relating  to  the 
pier.  The  facts  were  turned  into  a  special  case 
for  the  opinion  of  this  Court. 

By  8.  ig  of  the  11  8c  12  Vict.  c.  63,  it  is 
provided,  that  "  no  person,  being  a  proprietor, 
iharebolder,  or  member  of  any  company  or 
concern  established  for  the  supply  of  water,  or 
for  the  carrying  on  of  any  other  works  of  a 
hkepablic  nature,"  "shall  vote  as  members 
of  the  said  local  board  upon  any  question  in 
which  such  company  or  concern  is  interested." 

Channell,  S.  L.,  for  the  pkintiflT;  Phipson  for 
the  defendant. 

The  Court  said,  that  as  the  plaintiff  had 
failed  to  show  he  was  *'  the  party  grieved  "  or 
had  obtained  the  Attorney- General's  permis- 
sion to  sae  for  the  penalty,  the  defendant  was 
entitled  to  judgment 

Court  of  l^ctrquer. 

Eastern  Union  Railway  Company  v.  Cochrane, 
Nov.  16,  1853. 

ACTION  ON  BOND.— CLBRK  TO  RAILWAY 
COMPANY.— ^AMALGAMATION  OP  COMPA- 
NIBS. 

Ob  the  amedganuUiom  qf  two  railway  coffh 


panics,  it  was  provided  that  all  bonds  given 
to  either  of  them  should  enure  to  the  benefit 
of  the  new  company.      A  demurrer  was 
overruled  in  an  action  by  the  new  company 
on  a  bund  given  by  the  defendant  for  the 
fidelity  and  honesty  of  a  clerk  in  the  ser- 
vice of  one  of  the  old  companies. 
This  was  a  demurrer  to  the  declaration  in 
an  action  on  a  bond  given  by  the  defendant 
for  the  fidelity  and  honesty  of  a  clerk  in  the 
service  of  the  plaintiffs  before  their  amalga* 
mation    with    the    Ipswich    and    Bury    §t. 
Edmunds  Railway  Company  under  the  10  & 
11  Vict.  c.  clxxiv.    By  s.  10  of  the  Act  it  was 
enacted,  that  all  ''bonds,  ice,  of  which  the 
dissolved  companies,  or  either  of  them,  were 
possessed  or  entitled  at  Law  or  in  Equity,'* 
"  shall  be  vested  in  and  belong  to  the  new  com- 
pany for  their  absolute  benefit,"  *'  and  may  be 
proceeded  on  and  enforced  in  the  same  manner 
to  dl  intents  and  purposes  as  if  the  last-men- 
tioned company  had  been  a  party  to  and  exe- 
cuted the  same,  or  had  been  named  or  referred 
to  therein." 

G*Malley  in  support  of  the  demurrer ;  Bram* 
well  for  the  plaintiffs,  contri^. 

The  Cottf^  said,  that  the  words  in  the  Act 
were  clear  on  the  point,  and  that  the  plaintiffs 
were  entitled  to  judgment. 


Cdtirt  of  tSx^ttfixtx  Cbatnier. 

Great  Western  Railway  Company  v.  Reginam, 
Nov.  10,  1853. 

RAILWAY  COMPANY. — MANDAMUS  TO  COM- 
PLETB  LINE.  —  COMPULSORY  POWERS.— 
CONSTRUCTION   OF  STATUTE. 

A  railway  Act  enacted,  that  the  company 
•*  shall  and  they  are  hereby  required "  to 
go  to  Parliament  for  an  Act  to  make  a 
branch  line,  and  an  Act  was  accordingly 
obtained,  in  which  the  words  were  **  it  shall 
and  may  be  lawful "  for  the  company  to 
make  the  line  in  question  t  Held,  affirming 
the  decision  of  the  Court  of  Queen's  Bench, 
on  a  demurrer  to  the  return  to  a  mandamus 
on  the  company  to  complete  the  line,  that  as 
the  later  Act  was  incorporated  with  the 
former  one,  it  did  not  repeal  the  compulsory 
powers  of  the  former  Act, 

This  was  a  writ  of  error  from  the  judgment 
of  the  Court  of  Queen's  Bench  (reported  1 
Ellis  &  B.  774),  on  a  demurrer  to  the  return 
to  a  mandamus  on  the  above  company  to  make 
and  complete  a  line  of  railway  from  Bradford 
to  Barhampton,  under  the  8  &  9  Vict.  c.  liiL, 
which,  after  reciting  that  it  was  expedient  an 
improved  communication  should  be  formed 
from  the  Wilts,  Somerset,  and  Weymouth 
Railway,  enacted  by  s.  62,  that  on  the  Act 
bmng  obtained,  the  company  "  shall,  and  they 
are  hereby  required,"  to  go  to  Parliament  in  the 
following  Session  for  an  Act  to  make  such 
communication  accordingly.  An  Act  was 
afterwards  obtained  in  1846,  to  extend  the 
time  for  making  the  railway  and  empowering 
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the  company  to  borrov^  money,  if  required, 
and  in  that  Act  the  words  were,  "  and  it  shaU 
and  may  be  lawful  for  the  company  *'  to  make 
the  branch  in  question;  ana  in  1851  the 
powers  of  the  Wilts,  Somerset,  and  Weymouth 
Railway  Company  were  transferred  to  the  ap- 
pellants (14  &  15  Vict.  c.  xlviii.) 

Butt  and  Unthank  in  support,  contended  the 
words  of  the  first  Act  which  were  obligatory 
had  been  repealed  by  the  amendment  Act, 
which  was  permissive  only. 

The  Court  (without  calling  on  Crotoder  and 
PrideauXt  contr^),  said,  that  the  Act  of  1845 
cast  a  clear  and  positive  oblifpation  on  the  com- 
pany to  make  the  new  line  of  railway,  and  that 
the  new  enabling  power  of  the  subsequent  Act 
had  not  the  effect  of  repealing  the  compulsory 
one,  as  it  was  incorporated  with  the  former 
Act,  and  the  decision  of  the  Court  of  Queen's 
Bench  must  be  affirmed. 


Taff  Vale  Railway  Company  v.  Giles,    Nov. 
10.  1853. 

RAILWAY      COMPANY.  —  CARRIERS.  —  EVI- 
DKNCB    OF  C0NVBR8I0N. — AGENT. 

The  general  superintendent  of  a  railway  com- 
pany permitted  the  plaintiff  to  pfaee  in 
their  grounds  certain  quicks  conveyed  by 
them,  and  on  the  plaintiff  calling  for  the 
same,  the  station  clerk  referred  him  to  the 
superintendent,  who  refused  to  let  him  have 
the  plants,  and  the  managing  director  had 
also  refused.     A  bill  of  exceptions  was 
overruled  to  the  ruling  of  the  Judge  that 
there  was  evidence  of  a  conversion,  to  sup- 
port  an  action  by  the  plaintiff  to  recover 
possession  of  the  plants  in  question. 
This  was  an  action  to  recover  possession  of 
120,000  quicks,  which  it  appeared  the  general 
superintendent  of  the  above  company  had  per- 
mitted the  plaintiff  to  place,  in  order  to  keep 
alive,  into  a  piece  of  their  ground.    The  plain- 
tiff  had  paid  the  carriage  of  the  plants,  and 
had  afterwards  called    to    take    them    away, 
whereupon  the  station  clerk  referred  him  to 
the  superintendent,  who  refused  to  let  him 
have  them,  and  the  managing  director  had 
also  refused.     On  the  trial  before  Wightman, 
J.,  the  jury  were  directed  that  there  was  evi- 
dence of  a  conversion,  and  the  plaintiff  obtain- 
ed a  verdict,  whereupon  this  bill  of  exceptions 
to  such  ruling  was  tendered  and  acceptea. 

Giffard  in  support,  on  the  ground  the  per- 
mission given  by  the  superintendent  was  not 
within  his  authority,  and  that  the  company 
were  not  therefore  bound  thereby  or  by  the 
subsequent  act  of  the  managing  diretStor. 
Evans  and  Grove,  contril. 
The  Court  said,  that  it  was  the  duty  of  the 
company  to  have  some  person  to  deal  with  the 
exigences  of  all  cases  which  might  arise,  and 
give  directions  how  to  proceed,  and  it  was  a 
question  for  the  jury,  whether  the  superintend- 
ent was  60  appointed  by  the  companv.  The 
exceptions  would  therefore  be  overruleo. 


;Court  0f  Ctimliial  ^jpjpcKl. 

Regina  v.  Reason,'   Nov.  12, 1853. 

indictment  for  stealing   post-opfics 

letter.—"  officer." 

A  letter-carrier,  on  the  request  of  a  post* 

master,  assisted  him  gratuitously  in  sorti»§ 

letters,  and  stole  a  Utter  with  lOs.  in  it : 

Held,  that  he  had  been  properly  eonvieiei 

under  the  7  Wm,  4,  and  1  Vict,  c.  36,  #.36, 

as  he  was  an  "  <^er "  wUkin  the  uOer* 

pretation  clause. 

In  this  indictment  agunst  the  prisoner  as  a 

person  employed  under    the  Post-office,  for 

stealing  a  letter  containing  the  sam  of  lOf.,  it 

appeared  that  the  prisoner  was  employed  to 

carry  the  letters  in  a  sealed  bag  to  the  post* 

master  at  Tybach,  and  that  he  had  committed 

the  offence  m  question  while  sorting  lettns  on 

being  asked  by  the  postmaster.     On  the  tiiil, 

at  the  last  Glamorgan  asdses,  the  prisoner  was 

found  guilty,  subject  to  this  case  reserved  by 

Piatt,  B. 

Giffard  for  the  prisoner,  on  the  ground  the 
prisoner  was  performing  a  gratuitous  serriee, 
and  was  not  therefore  within  the  7  Wm.  4,  and 
1  Vict.  c.  36,  B.  26. 

llie  Court  said,  that  according  to  the  inter- 
pretation clause  ^  in  the  Act,  the  prisoner  was 
a  person  employed  under  the  Post-office,  and 
the  conviction  was  confirmed. 


Regina  v.  Voddeu.    Nov.  12»  1853. 

CONVICTION  AFTER  DISCHARGE  UKD£R 
MISTAKE  AS  TO  VERDICT.— KBGULABITY 
OF. 

A  prisoner  was  discharged  from  custody  on 

the  clerk  understanding  the  verdict  of  the 

jurv  to  be  "  Not  guilty,'*  bta  on  the  ««• 

take  being  discovered,  he  was  taken  ts/o 

custody  again  and  sentenced.     The  conm- 

tion  was  affirmed. 

On  this  trial  for  felony,  it  appeared  that  the 

prisoner  had  been  discharged  from  custody,  on 

the  jury  being  understood  by  the  clerk  of  the 

,  Court  to  deliver  a  verdict  of  "  Not  guilty,*'  hut 

,  that  he  had  been  taken  agun  into  custody  on 

!  its  being  discovered  that  the  jury  had  given  an 

j  unanimous  verdict  of  **  Guilty,"  and  sentenced 

I  to  two  months'  imprisonment.    The  question 

'  was,  whether  the  Court  had  rightlv  allowed  the 

entry  of  the  verdict  to  be  amended. 

Giffard  for  the  prisoner,  on  the  ground  the 
clerk's  entry  of  the  verdict  was  matter  of 
record,  and  could  not  be  altered. 

The  Court  said,  it  was  clearly  a  mistake  and 
could  be  amended,  and  the  conviction  was  ac- 
cordingly affirmed. 

»  Which  extends  the  word  "officer*'  toftrtT 
"  person  employed  in  anv  business  of  the  Post- 
office,  whether  employea  by  the  Fdstmaster- 
General,  or  by  any  perscm  vader  hunv  w  on 
behalf  of  the  Post-office/' 


Siie  ftegal  0h»ttbtv, 


DIGEST,  AND  JOURNAL  OF.  JURISPRUDENCE. 


SATURDAY.  DECEMBER  3, 1868. 


CONCLUSION  OF  MICHAELMAS 
TERM. 

BU8IKE8S     OF    THE     COVETS.  —  PROFES- 
SIONAL  PROSPECTS. 

The  oommeacement  of  the  first  Term  of 
the  legal  jear  is  necessarily  a  period  of 
speeulatiTe  expectation.  During  the  Long 
YacalioD,  the  opportunities  for  professioniu 
eonmuinication  are  limited,  and  at  its  close, 
althoi^  each  individual  may  hare  the 
means  of  calculating  the  number  and  extent 
of  the  claims  upon  his  own  attention,  he  is 
ignonmt  how  much,  or  how  little,  may  be 
&ing,  or  preparing  to  be  done,  in  his 
neighbour's  office  or  chambers.  At  the 
coiMliision  of  Michaelmas  Term,  it  is  alto- 
gether different.  By  that  time  preparation 
has  given  place  to  sction,  and  the  experi- 
eoe^  observer  is  not  only  enabled  to  calcu- 
late positive  results,  but  to  make  a  fair 
estioiaie  of  what  remains  to  be  done. 

In  the  present  instance,  it  must  be 
admitted,  Uiat  neither  the  actual  results 
nor  the  opening  prospects  are  altocether 
satiaiSMtory.  G^sidering  the  lengUiened 
ponbd  during  which  le^  business  was 
necessarily  suspended  by  the  closing  of  the 
Superior  Courts  for  the  Long  Vacation,  the 
cases  brought  under  their  consideration, 
stnee  the  commencement  of  the  Term,  have 
neither  been  numerous  nor  weighty.  From 
the  beginning  of  Term  to  its  dose,  no 
question  has  been  discussed  in  the  Courts 
dther  of  Law  or  Equity,  which  excited  in 
any  considerable  degree  public  curiosity  or 
professional  interest. 

The  limited  amount  of  business  brought 
before  the  Courts  during  the  Term  that  has 
just  o(Miclnded,  is  not  to  be  ascribed  ex- 
clusively to  the  operation  of  any  single 
cause  but  to  the  combination  of  several. 
Although  it  may  escape  the  notice  of  those 
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who  consider  the  matter  superficially,  it  will 
be  fouud,  that  the  quantity  of  legal  business 
and  the  consequent  prosperity  of  the  Pro- 
fession, is  commensurate  with  and  depends 
upon  the  national  prosperity.  The  uncer- 
taintv  connected  with  our  foreign  relations, 
coupled  with  the  drain  of  specie  conseouent 
upon  a  deficient  harvest,  have  sudoenly 
raised  the  value  of  monev,  and  given  a  chedc 
to  commercial  enterprise.  The  effect  is 
quickly  felt  through  all  the  extended  rami- 
fications of  a  complicated  and  artificial  state 
of  society,  and  one  of  its  earliest  effects  is, 
the  diminished  amount  of  legal  business. 
Again,  the  rapid  succession  of  changes 
effected  of  late  years  in  the  law,  as  well  as 
in  the  practice  of  the  Superior  Courts  of 
Law  and  Equity,  has  created  a  sense  of 
uncertainty  and  doubt  which  suggests  the 
expediencv  of  avoiding  contentious  litiga- 
tion, and  compromismg  or  abandoning 
claims  and  rights^  the  enforcement  of  which 
would  be  attended  with  difficulty.  Let  us 
not  be  supposed  to  disparage  recent  im- 
provements, by  omitting  to  mention,  amongst 
the  causes  which  account  for  the  diminu- 
tion of  legal  business,  the  abolition  of  many 
useless,  and  therefore  objectionable  matters 
of  deUdl,  which  were  the  subject  of  occa- 
sional apnlications  to  the  Court,  and  which 
could  only  be  regarded  as  inconvenient  in- 
terruptions to  the  regular  course  of  judicial 
investigation. 

Whether  the  causes  enumerated  suffi- 
ciently account  for  the  absence  of  busmess 
or  not,  it  is  quite  certain  that  during  the 
past  Term  the  Judges  were  not  over-worked, 
and  many  of  the  practitioners,  seniors  as 
well  as  juniors,  had  abundant  leisure.  The 
attendance  of  the  Lord  Chancellor  at  Cabi- 
net Councils  did  no|,  as  in  the  days  of 
former  Chancellors,  interfere  with  his  lord- 
ship's sittings  in  the  Court  of  Chancery ; 
and  the  Judges  of  the  Common  Law  Courts 
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could  hardly  find  sufficient  to  occupy  them 
during  the  ordinary  hours  of  attendance  at 
Westminster,  although  on  one  of  the  last 
four  days  of  Term»  the  Judges  of  the 
Common  Pleas  and  the  Barons  of  the 
Exchequer  sat  in  the  Exchequer  Chamher, 
and  delivered  their  judgments  seriatim, 
upon  a  question  arising  upon  scire  faciae, 
as  to  the  validity  of  a  patent  granted  to  the 
Eastern  Archipelago  Company,  upon  which 
Baron  Parke  dissented  from  the  conclusion 
arrived  at  hy  all  the  other  Judges. 

As  it  is  constantly  found,  when  there  are 
few  or  no  arrears  in  any  of  the  Courts,  and 
suitors  may  reckon  upon  an  equally  early 
audience  in  any  Court  of  co-ordinate  juris- 
diction, a  disproportionate  quantitv  of  husi- 
ness  flows  to  one  of  the  Courts.  I'hus,  the 
favourite  Court,  at  the  Equity  side,  for 
setting  down  causes  and  claims,  is  the 
Court  of  Vice-Chancellor  Sir  W.  P.  Wood  ; 
whilst  amouRst  the  Common  Law  Courts, 
judging  by  the  relative  number  of  entries  of 
causes  for  trial  at  Nisi  Prius  during  the 
Sittings  in  Term,  for  some  inscrutable 
reason,  the  Court  of  Exchequer  appears  to 
have  become  peculiarly  popular.  The  dis- 
parity between  the  number  of  causes  and 
claims  standing  for  hearing  before  Vice- 
Chancellor  Wood  and  those  in  the  papers 
of  the  other  Eqiuty  Judges  has  been 
promptly  and  elFectually  provided  for  by 
two  orders,^  made  by  Lord  Cranworth, 
under  the  authority  of  the  Orders  of  Court 
of  the  5th  May,  1837.  By  the  Orders  first 
referred  to,  dated  respectively  on  the  17th 
November  last,  36  causes  standing  for  hear- 
ing before  Vice-Chancellor  Sir  W.  P.  Wood, 
were  transferred  to  the  Book  of  Causes  for 
hearing  before  Vice-Chancellor  Sir  J.  Stuart ; 
and  a  like  number  were  transferred  from 
Vice-Chancellor  Sir  W.  Page  Wood  to 
the  Book  of  Causes  of  the  Master  of  the 
Rolls. 

It  would,  perhaps,  be  desirable  that  the 
Lord  Chancellor  had  authority  in  the  same 
manner  to  apportion  the  business  between 
the  three  Courts  of  Common  Law,  so  that 
the  anomaly  should  not  again  exist,  which 
many  who  peruse  this  will  recollect,  when 
the  Court  of  Queen's  Bench  was  overwhelmed 
hy  the  arrears  of  business  which  had  accu- 
mulated, whilst  the  Court  of  Common 
Pleas,  with  equal  judicial  strength  and 
corresponding    machinery,    was    compara- 


tively idle.     A  much  smaller  proportion  of  occasion. 


business  note  finds  its  way  to  the  Court  of 
Common  Pleas  than  perhaps  might  be  ex* 
pected,  when  it  is  considered  that  amongst 
its  Judges  there  are  men  of  such  profbimd 
sagacity  and  l^;al  erudition  as  Justices 
Maule  and  Cresswell.  In  considering  the 
relative  amount  of  business  depending  in 
the  Common  Law  Courts,  it  must  not  be 
forfifotten,  however,  that  the  abolition  of 
real  actions  has  left  the  Court  of  Common 
Pleas  without  that  jurisdiction  which  was 
formerly  peculiar  to  it,  whilst  the  Courts  of 
Queen's  Bench  and  Exchequer,  have  sdll 
exclusive  jurisdiction  in  many  matters  which 
actually,  or  constructively,  adfect  the  Crown 
and  the  Revenue. 

The  entry  of  causes  at  Nisi  Prius  for  the 
Sitting  after  Term  in  Middlesex,  is  not  so 
heavy  in  any  of  the  Courts  as  might  have 
been  expected,  from  the  number  of  causes 
set  down  for  trial  during  the  Term.  In  the 
Court  of  Queen's  Bench  the  number  of 
causes  entered  for  the  Sitting  after  Term 
was  90,  of  which  32  were  remanets.  In  the 
Common  Pleas  there  were  58  new  causes 
and  eight  remanets,  and  in  the  Court  of 
Exchequer  56  new  causes  and  14  re- 
manets ;  so  that  no  very  striking  dispro- 
portion appears  in  the  relative  numbers. 

At  the  close  of  the  next  week  the  Com- 
mon Law  Courts  adjourn  to  the  Guildhall, 
and  the  Sittings  will  probably  continue 
until  the  commencement  of  the  Christmas 
Vacation. 

The  most  important  work  which  Michael- 
mas Term  has  produced  is,  the  New  Orders 
in  Lunacy,  issued  by  the  Lord  Chancellor, 
with  the  advice  of  the  Lords  Justices,  under 
the  authority  of  the  Lunacy  Re^ilatioo 
Act,  1853,  under  which  the  Oraers  in 
Lunacy  heretofore  in  operation,  and  dated 
respectively  the  27th  October,  1842,  and 
the  15th  April,  1844,  are  discharged.  As 
not  only  all  future,  but  all  pending  pro- 
ceedings, are  to  be  carried  on  under  the 
provisions  of  the  New  Orders,  (dated  the 
7th  November,  1853,)  we  took  the  eartiest 
opportunity  of  submitting  them  without 
abridgment  to  our  readers.^  The  operation 
and  effect  of  the  New  Orders,  and  the 
changes  which  they  will  necessarily  produce 
as  to  the  mode  of  procedure  in  matters  con- 
nected with  the  care  and  custody  of  the 
persons  and  estates  of  lunatics,  will  be 
more  conveniently  considered  upon  a  future 


*  See  the  Orders  Vith  the  Schedule  of 
Causes  Transferred,  Leg.  Obs.,  Nov.  26,  1853. 
Postscript. 


'  See  Leg.  Obs,  Nov.  19,  1853,  pp.  44  to 
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THE   QUALIFICATION    OF    AT- 
TORNEYS. 

PROPERTY. — EDUCATION. 

We  hare  reoeiTed  some  communications 
in  condemnation  of  the  reduction  of  the 
Stamp  Dntj  on  Articles  of  Clerkship,  with 
Tchement  apprehension  that  the  number  of 
attorneys  will  be  largely  increased  by  the 
introduction  of  a  lower  class  of  articled 
clerks  than  the  present  body,  who  are  un- 
doobtedly,  for  the  most  part,  well-educated 
and  respectable  gentlemen.  A  short  time 
will  show  as  a  matter  of  fact,  and  not  of 
conjecture,  whether  there  has  been  any 
actual  increase  in  the  ranks  of  the  Profes- 
sion consequent  upon  the  abatement  of  40/. 
in  the  amount  of  the  stamp.  The  articles 
most  be  registered,  and  we  shall  ascertain 
at  conyenient  periods  the  comparative 
nnmber. 

In  the  meantime  it  may  be  recollected, 
that  Qf  desirable)  a  rigid  application  of  the 
present  rules  and  regulations  will  occasion 
a  much  larger  outlay  than  the  sum  in  ques- 
tion, for  the  purpose  of  qualifying  the  can- 
didate to  be  admitted  on  the  BoUs  of  the 
Simerior  Courts. 

In  addition  to  a  strict  inquiry  into  the 
mode  of  service  and  the  conduct  of  the 
clerk  during  the  period  of  his  articles,  the 
£xamination  may  be  properly  extended,  not 
only  into  the  principles  of  the  Law  in  all 
the  departments  included  in  the  business  of 
an  Attorney  and  Solicitor  and  the  proce- 
dure of  the  Courts,  but  into  the  general 
nuoims  of  our  system  of  Jurisprudence, 
whether  set  forth  in  Latin  or  Norman 
French.  It  was  said  by  the  l<ite  Lord 
EUenborough,  when  Chief  Justice,  that 
since  the  pleadings  and  proceedings  of  the 
Courts  were  required  to  be  written  in  Eng- 
lish, the  learning  of  the  Profession  had 
declined.  If  deemed  advisable,  a  know- 
ledge of  the  Latin  and  French  languages 
may,  to  a  certain  extent,  be  thus  made  ne- 
cessary, although  much  cannot  be  said  in 
fsTour  of  the  classical  purity  of  our  Law 
Latin,  or  Norman  French.  This  alteration 
mav  be  effected,  with  the  sanction  of  the 
Judges,  but  without  any  application  to  the 
Legislature. 

It  is  urged,  however,  by  several  corre- 
spondents, that  the  most  effectual  method 
of  excluding  uneducated  persons  from  the 
Profession  will  be,  the  mstitution  of  an 
Examination,  be/ore  entering  into  articles, 
OQ  subjects  of  eeneralliterature  and  science, 
indading  classics  and  mathematics.  On 
tbe  other  hand,  it  is  anticipated  that  our 


"  Free  Trade  "  Parliament  will  not  accede 
to  the  proposition  of  compelling  a  prelimi- 
nary Examination, — ^to  pass  which  tne  Can- 
didate must  remain  at  school  or  college  till 
the  age  of  18  or  1 9.  The  Chancellor  of  the 
Exchequer,  indeed,  condemned  the  "  enor- 
mous" Stamp  Duty  of  120L,  because  it 
formed  a  wall  or  barrier  against  admission 
to  the  Profession;  and  he  emphatically 
contended  for  a  '' freer  competition."  On 
this  principle,  it  may  be  apprehended  that 
the  House  of  Commons,  if  it  should  adopt 
the  suggestion  of  a  higher  degree  of  edu* 
cation,  will  not  impose  it  on  the  veiy 
threshold  of  the  Profession.  It  may,  how- 
ever, be  induced  to  authorise  an  Examina- 
tion into  such  branches  of  learning  as  may 
usefully  bear  upon  the  performance  of  the 
duties  of  an  attorney, — allowing  them  to  be 
acquired  (in  part  at  least)  during  the  period 
of  clerkship,  and  ascertained  before  admis- 
sion on  the  Roll. 

Whilst  contending  for  the  abolition  of  the 
annual  tax,  as  an  unjust  burthen  (although 
this  also  partakes  of  the  nature  of  a  pro- 
perty qualification) ;  ^  we  have  always  main- 
tained the  expediencv  of  continuing  the 
taxes  on  Articles  of  Clerkship  and  Admis- 
sions, more  especially  as  there  was  no  ex- 
pectation, even  if  desired,  that  the  Qovem- 
ment  would  give  up  all  the  three  taxes,  and 
whilst  two  of  them  remained,  amounting  to 
84,000/.  a  year,  an  answer  was  thereby 
given  to  the  auctioneers,  bankers,  and 
pawnbrokers,  who  also  pay  a  personal  tax* 
The  Chancellor  of  the  Exchequer  did  not 
accede  to  this  view ;  but  it  would  have  been 
absurd,  beyond  all  measure,  if  the  attorneys 
had  rejected  the  remission  of  25  per  cent, 
on  the  annual  tax,  because  the  Government 
chose  also  to  reduce  the  entrance  fee. 

We  shall  pursue  this  subject  at  an  early 
opportunity. 


NOTICES  OF  NEW  BOOKS. 

The  Succeeeian  Duty  Act,  1853  (16  ^  17 
Fict.  c.  51)  toith  an  Introduction,  Notetp 
and  an  Index.  Bv  Henry  Thring» 
M.A.,  Barrister-at-Law,  Fellow  of  Mag- 
dalen College,  Cambridge.  London: 
Stevens  &  Norton,  1853. 

Mr.  Thrino  was  employed  as  Junior 
Counsel  to  Mr.  Erie  in  preparing  the  Spo* 
cession  Duty  Act,  and  is  therefore  well- 
quaUfied  to  expound  the  several  provisions 
of  this  important  measure.    His  Introduo- 


*  It  sopposes  a  man  to  make  a  profit  of 
least  40o/.  a  year. 
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tion  and  Notes  are  highly  yaknble.  After 
a  brief  historical  sketch  of  this  branch  of 
taxation,  Mr.  Thring  thus  notices  the  alter- 
ation made  in  the  L^cy  Datj  Acts  b j  the 
new  Statute  :•— 

"The  most  material  alteration  in  the  Legacy 
Duty  Acts,  effected  by  the  Succession  Duty 
Act,  is  tbe  abolitioD  of  the  technical  distinction 
between  leaseholds  and  other  real  property. 
Leaseholds  of  every  denomination  are  declared 
to  be  no  longer  liable  to  duty  under  the  Legacy 
Duty  Acts,  as  personal  estate,  but  are  to  be 
.  hereafter  included  in  the  Act  under  the  term  of 
Real  Property;  which,  as  will  be  presently 
secD,  is  taxed  in  a  different  manner  from  per- 
sonal property. 

••  New  Tables  are  given  for  the  calculation  of 
the  value  of  annuities,  both  uoder  the  Succes- 
sion Duty  Acts  and  Le^cy  Duty  Acts,  and 
the  Tables  annexed  to  the  36  Geo.  3,  c.  52,  are 
virtually  repealed. 

"  Another  provision  maybe  mentioned,  hav- 
ing for  its  object  the  alteration  of  the  Legacy 
Duty  Acts  in  favour  of  the  tax-payer.  Under 
those  Acts,  when  a  legacy  was  given  to  a  son- 
in-law  or  daughter-in-law,  a  stranger  in  blood 
to  the  testator,  a  duty  of  10/.  percent,  was  pay- 
able ;  but  by  the  Succession  Duty  Act,  it  is 
provided  that  this  inconsistency  shall  cease, 
and  that  either  husband  or  wife  shall  be  en- 
titled, in  calculating  the  amount  of  duty,  to 
take  advantage  of  the  nearer  relationship  oi  the 
other  to  the  person  from  whom  the  benefit  is 
derived." 

Hie  Author  then  proceeds  to  explain  the 
nature  of  the  duty  imposed  by  the  new 
Act:— 

**  It  will  be  recollected  (he  says),  that,  under 
the  Legacy  Duty  Acts,  the  amount  of  duty  paid 
is  regulated  by  the  relationship  of  the  recipient 
to  the  person  from  whom  he  derives  his  benefit. 
Under  those  Acts  the  points  between  which  the 
line  of  pedigree  was  to  be  traced  were  easily 
determined.  The  property  must  have  passed 
under  a  will  or  an  intestacy,  and  it  was  only 
necessary  to  trace  the  relationship  of  the  legatee 
to  the  testator,  or  of  the  next  of  kin  to  the  in- 
testate to  determine  the  percentage  of  the  duty. 
This  principle  of  making  the  amount  of  tax 
depend  on  the  degree  ot  relationship  is  pre- 
served in  the  Succession  Duty  Act,  but  the 
more  comprehensive  nature  of  its  scope  re- 
quires a  corresponding  cvpansion  of  the  terms 
used  to  denote  the  persons  between  whom  the 
relationship  regulating  the  tax  was  to  be  traced ; 
accordingly,  the  term  Successor  has  been 
adopted  to  denote  the  prson  entitled  to  any 
property  chargeable  with  duty;  the  term  Pre- 
decessor to  denote  the  settior,  disponer,  testa- 
tor, obligor,  ancestor,  or  other  person  from 
wkiom  the  interest  of  the  successor  is  derived ; 
and  the  term  Succession  to  denote  any  pro- 
perty chargeable  with  duty  under  the  Act.^ 

Aa  to  the  time  for  tbe  p^nmit  of  tie 
tax,  Mr.  Thring  says  :*- 
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"  Having  thns  disposed  of  the  amoonty  the 
Act  (sect.  20)  dedans  dut  the  duty  shall  be 
paid  at  the  time  when  the  successor,  or  some 
person  in  his  right  or  in  his  behalf  shall  be- 
come entitled  in  possession  to  his  sucoessioii, 
or  to  the  receipt  of  die  rents  and  profits  dicro- 
of. 

**  This  reaunrement  of  possessJon  as  a  ooa- 
dition  precedent  to  tbe  payment  of  die  tax  is 
carried  still  further  in  this  Act  than  in  the 
Legacy  Duty  Acts.  Under  those  Acts,  if  a 
legatee  havinf?  an  interest  extending  beyond  hia 
own  life  die  before  his  legacy  falls  into  possn- 
sion,  the  person  who  actually  reesives  the 
legacy  at  the  time  of  its  ftllmg  in  nays  a  itaty 
not  only  on  the  gift  to  the  origmal  legatee,  bat 
on  the  derivative  gift  to  himself;  on  the  other 
hand ;  under  the  Succession  Duty  Act,  it  is 
provided  (sect.  14)  that  where  the  interest  to 
any  successor  in  anv  personal  property  Bhall, 
before  he  shall  have  become  entitled  thereto  in 
possession,  have  passed  by  reason  of  death  to 
any  other  successor  or  successors,  then  eae 
duty  only  shall  be  paid  in  respect  of  sodi  in- 
terest, and  shall  be  due  from  the  successor  who 
shall  first  become  entitled  thereto  in  possession ; 
the  section,  however,  adds,  that  such  dotv 
shall  be  at  tbe  hif^hest  rate  which,  if  every  such 
successor  had  been  subject  to  duty,  would 
have  been  payable  by  any  one  of  them." 

On  the  difficulty  arising  from  the  natoie 
of  land,  the  Author  observes  that : — 

"  For  the  purposes  of  taxation  a  succes- 
sor's interest  in  real  property  is  considered 
(sect.  21)  as  an  annuity  equal  in  amount  to 
the  net  produce  of  the  land  enjojred  by  him 
for  his  life,  or  for  any  less  period  daring 
which  he  may  be  entiUed  to  the  receipt  of 
the  rents  and  profits.  The  duty  thus  beooiaes 
a  tax  upon  the  rent,  and  not  upon  the  cof^ntf 
of  tbe  land,  and  as  it  is  payable  oy  four  annual 
instalments,  and  not  in  one  ^oss  sum,  there 
can  never,  under  onlinarv  circumstances,  be 
any  necessity  for  a  sale  oi  any  portion  of  the 
property  in  order  to  satisfy  the  demands  of  tiie 
Crown.  It  is  true  that  by  this  arrangement  a 
tenant  in  fee  and  a  tenant  for  life  pay  a  tax  of 
equal  amount ;  and  the  Act  does  not  attempt 
to  distinguish  between  them,  except  in  the 
event  of  me  tenant  for  life  dying  before  he  has 
paid  all  his  instalments;  in  which  case  aH  in- 
stalments not  due  at  his  death  cease  to  be  pay- 
able, while  in  the  case  of  a  tenant  in  fee  the 
unpaid  instalments  continue  to  be  a  chaigs  on 
the  property,  payable  by  the  owner  for  the  bds 
being.  Bnles  are  given  for  estimating  the 
value  of  various  descriptions  of  real  property; 
Advowsons  are  taxable  only  in  the  event  ot: 
their  being  disposed  of  for  money  or  moneys 
worth,  and  personal  propertv  directed  to  he  in* 
vested  in  real  property,  in  which  the  successors 
take  limited  interests,  is  to  be  treated  as  real 
property." 

There  are  aeveral  other  vabahk  annoU* 
tions  on  the  principlea  of  the  Act,  asvell 


Lam  qf  BoiiBnee^Admm^miy  of  Wife^t  Evidwee  agavut  her  Htuband. 


85 


u  ite  details,— to  which  we  shall  hereafter 
sdhnert,  and,  for  the  present,  conimend  this 
•nmU  Toinme  to  the  attentioo  of  our 
readera. 


LAW  OF  EVIDENCE. 
▲BMiaaiBiiaTT  or  wirs's  svidbnce 

AGAIKST   HER  Ht78BAND. 

Ok  the  hearing,  it  was  proposed  to  read 
the  depositions  of  the  plaintiff,  a  married 
woman  sning  by  her  next  friend  for  an  ac- 
ooont  of  property  of  her  own  come  to  the 
hands  of  her  husband,  the  principal  defend- 
ant.' On  an  objection  to  such  evidence,  the 
late  Vice-Chancellor  Parker  observed  : — 


"  Before  the  recent  Act  of  Parliaiftent,  there 
would  have  been  two  objections  to  tins  evi* 
deuce :  one,  that  she  was  a  party  to  tho  duit ; 
the  other  was,  that  she  was  tendered  as  a  wit- 
ness against  her  hnsband.     Either  of  these 
would  hare  been  a  good  objection  to  the  evi- 
dence being  received.     But  now,  by  the  6  &  7 
Vict.  c.  85,  it  is  provided  that  a  witness  shall 
no  longer  be  excluded  on  account  of  incapacity 
arising  from  interest ;  but  that  Act  contained 
a  provision,  that  it  should  not  render  competent 
any  party  to  any  suit,  action,  or  proceeding, 
individaiilly  named  in  the  record,  nor  the  hus- 
band or  wife  of  any  such  party.    So  that,  after 
Lord  Denman's  Act,  the  two  objections  re- 
mained as  before.    Then  came  the  14  &  15 
Vict.  c.  99*    The  first  section  of  that  Act  re- 
peals so  mnch  of  the  6  &  7  Vict.  c.  85,  as  pro- 
vided that  that  Statute  should  not  render  com- 
petent any  party  to  any  suit,  action,  or  proceed- 
ing, individually  named  on  the  record;   but 
diere  is  nothing  in  this  latter  Act  to  alter  the 
incapacity  of  a  hnsband  or  wife.    The  second 
danse  provides  as  follows  :— that  *  on  the  trial 
of  any  issue  joined,  or  of  any  matter  or  ques- 
tion, or  on  any  inquiry  arising  in  any  suit,  ac- 
tion, or  other  proceeding  in  any  Court  of  Jus- 
tioB,  or  before  any  person  having  by  law,  or  by 
consent  of  parties,  authority  to  hear,  receive, 
and  examine  evidence,  the  parties  thereto,  and 
the  persons  in  whose  behalt  any  such  suit,  ac- 
tion, or  other  proceeding  may  be  brought  or 
defended,  shall,  except  as  hereinafter  excepted, 
be  competent  and  compellable  to  give  evidence, 
atfaer  vhd  voce  or  by  deposition,  according  to 
the  practice  of  the  Court,  on  behalf  of  either  or 
any  of  the  parties  to  the  said  suit,  action,  or 
atfaer  proceediuf^.' 

**  A  question  has  arisen  upon  that  section, 
whether  the  Act  making  the  parties  competent 
witnesses,  a  husband  or  wire  is  a  competent 
witness;  and  it  has  been  decided  by  very  high 
authority  at  conunon  law,  that  their  incapacity 
nmaina,  notwithstanding  that  Act.  It  does 
not  appear  to  me,  that  any  case  has  been  de- 
cided like  the  present,  in  which  the 
herself  is  a  party  to  the  suit,  and  is 
in  Aat  chcraeler  agminal  1m 


cases  referred  to  are,  where  the  witness  was 
not  a  part^,  but  was  examined  on  behalf  of  a 
party.  Now,  Mrs.  Alcock,  so  far  as  she  is  a 
party,  is  a  competent  witness ;  but,  it  appears 
to  me,  that  her  incapacity  remains,  so  far  as 
she  is  10  be  examined  against  her  husband. 
The  late  Act  only  removes  the  objection  to  this 
evidence,  which  arises  from  the  &ct  of  the  wit- 
ness being  a  party ;  but  it  leaves  every  other 
ground  of  objection  untouched.  Similar  cases 
mi^ht  arise.  One  that  occurs  is  the  case  of  a 
8ohcitor«  as  to  confidential  communications. 
His  client  has  a  right  to  say,  that  his  solicitor 
shall  not  be  examined  as  a  witness  against  him, 
to  give  confidential  communlcatioos  between 
them  in  evidence.  It  may  happen  that  the 
soUcitor  miffht  be  suing  his  client,  and  might 
tender  himself  as  a  witness  against  him.  I 
think  that  this  Act  does  not  say,  that  the  ob- 
jection to  the  solicitor's  evidence  as  to  confi- 
dential communications,  on  the  ground  that 
he  was  the  solicitor  of  the  party,  is  one  that  can. 
no  longer  be  taken  by  his  client. 

"Ag.iin  the  Act  says,  that  a  party  shall 
be  coro|>ellable  to  give  evidence.     Suppose  a 
party  were  required  to  f<ive  evidence  as  a  wit- 
ness on  matters  which  would  expose  him  to 
penalties :  I  think  that  the  Act  leaves  it  open 
for  the  party  to  say,  that  his  evidence  would 
expose  him  to  penalties,  and  to  decline  to  give 
the  evidence.    The  same  principle  applies  as  to 
a  wife.     As  to  the  fourth  section  of  ihe  Act,  it 
provides  that  *  nothing  herein  contained  shall 
apply  to  any  action,  suit,  proceeding,  or  bill  in 
any  Court  of  Common  Law,  or  in  any  EccksiastU 
cal  Court,  or  in  either  House  of  Parliament ,.insti- 
tuted  in  consequence  of  adultery,  or  to  anv  ac* 
tion  for  breach  of  promise  of  marriage.     It 
may  be  said  that  that  section  contemplates 
a  particular  class  *of  matrimonial  suits ;  and, 
that  the  husband  and  wife  being  excluded  in 
such  cases,  an  argument  may  be  drawn  from 
that  circumstance^  that  there  was  no  more  ex- 
tensive exclusion  intended  by  the  Legislature 
than  is  provided  by  that  chiuse.    I  think  thsit 
view  cannot  be  sustained.    That  section  of  the 
Act  seems  to  me  to  refer  to  the  subject  matter 
of  disputes  of  a  certain  kind;    disputes,   in 
which  it  is  thought,  for  other  reasons,  not  fit 
that  the  parties  themselves  should  be  examined. 
That  section  is  open  to  the  same  observation  as 
was  made  on  the  third  section,  which  says  that 
husband  and  wife  shall  not  be  competent  or 
compellable  to  give  evidence  against  one  an- 
other in  criminal  matters ;  and  it  has  been  con- 
sidered in  one  case,  that,  in  consequence  of 
that  section,  the  former  section  was  to  receive 
a  more  extended  construction,  and  that  it  was 
only  in  criminal  matters  that  they  were  not  to 
give  evidence  against  each  other.    The  Court 
of  Queen's  Bench,'  however,  took  a  different 
view,  and  considered  that  the  third  section  mm 
introdneed  from  excessive  caution,  and  that  it 
does  not  eontrol  the  meaning  of  the  former 
section.    It  appears  to  me,  therefore,  that  tbtfe 


,     •  See  StapUton  v.  Croft,  1 6  Jur,  408 ;  Barbat 
The| T.  Mm,  7  &ch.  R.  «0§. 
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18  nothing  in  the  Statntes  to  take  away  the  in- 
capacity of  Mrs.  Alcocky  ariBiog  from  the  fact 
ofher  being  a  married  woman."  Alcoch  v.  AU 
cooJt.  5  DeG.  &S.  671. 

REPUTED   OWNERSHIP  OF  BANK- 
RUPT. 

ORDER  UNDER  8.  125. — RELATION   BACK. 

The  effect  of  the  125th  section  of  the 
12  &  13  Vict,  c,  106,  that  "if  any  bank- 
rupt, at  the  time  he  becomes  bankrupt/* 
have  in  his  possession  goods,  &c.»  "the 
Court  shall  have  power  to  order  the  same 
to  be  sold  and  disposed  of,"  &c.,  is  (per 
Pollock,  C.  B.),  "  to  empower  the  Court  of 
Bankruptcy  to  make  an  order  with  refer- 
ence to  the  goods  which  were  in  the  pos- 
session of  the  bankrupt  at  the  time  he 
became  bankrupt ;  and  when  the  order  has 
been  made,  it  seems  to  me  that  we  should 
be  introducing  a  very  nice  distinction,  and 
one  which  the  Legislature  never  contem- 
plated, if  we  were  to  hold  that  the  order  has 
not  the  effect  of  the  old  assignment,  in  not 
having  relation  back  to  the  act  of  bank- 
ruptc)r,  but  merely  to  the  time  when  the 
order  itself  was  made." 

Parke,  B.— "That  125th  section  is 
copied  (although  not  exactly  verbatim) 
from  the  21  Jac.  1,  c.  19,  s.  11  ;  and  I 
think  that  a  clause  in  one  of  a  series  of 
Statutes  upon  the  same  matter  ought  to  be 
construed,  as  far  as  possible,  in  conformity 
with  the  general  intention  of  the  Legisla- 
ture as  expressed  in  former  Acts.  The 
section  to  which  I  have  referred  in  the 
Statute  of  James,  no  doubt,  contained  the  re- 
lation back  to  the  act  of  bankruptcy.  The  13 
EUz.  c.  7,  which  was  the  nreoeding  Statute 
upon  the  same  sul^ect,  and  which  regulated 
the  title  of  the  Commissioners  appointed 
by  the  Lord  Chancellor  to  dispose  of  the 
effects  of  the  bankrupt,  and  made  every 
direction,  bargain,  sale,  and  other  thing 
done  by  them,  effectual  in  law  to  all  intents 
and  purposes  against  the  bankrupt,  and 
against  all  other  persons  claiming  under 
him,  had  the  same  relation  back  to  the  act 
of  bankruptcy.  I  think  that  the  order  of 
the  Commissioner  has  precisely  the  same 
effect,  with  respect  to  its  relation  back,  as 
the  title  of  the  Commissioners  liad  under 
the  21  Jac.  1,  c.  19,  by  which  they  were 
empowered  to  dispose  of  goods  in  t^e  pos- 
session and  reputed  ownership  of  the  bank- 
rapt  as  fully  as  they  could  of  his  other 
property;  and  that  no  subsequent  act, 
either  of  the  bankrupt  or  of  the  reputed 
owner,  could  defeat  their. title.    There  is 


no  reason  why  we  should  not  give  such 
effect  to  the  125th  section ;  for  I  cannot 
find  any  expressed  intention  on  the  part  of 
the  Legislature  to  destroy  that  rdation 
which  existed  under  former  Statutes ;  and 
it  is  my  opinion,  and  that  of  the  other 
members  of  the  Court,  that,  when  the 
Commissioner  made  the  order  disposing  of 
the  property  in  question  by  sale,  snch  dis- 
position was  valid,  and  had  relation  back  to 
the  time  of  the  act  of  bankruptcy,  unless 
there  be  some  clause  in  this  Statute  by  which 
the  goods  are  protected.  But  there  is  no 
pretence  for  saying  that  there  is  any  such 
clause.  I  therefore  think,  that  the  125th 
section  is  to  be  construed  in  conformity 
with  the  preceding  Statutes  upon  the  same 
subject,  and  that  the  order  has  relation 
back  to  the  time  of  the  act  of  bankruptcy." 
Heelop  V.  Baker,  8  Exch.  R.  411. 


LIVERPOOL  LAW  SOCIETY. 

ANNUAL   REPORT   OF  THE   COMMITTEE. 

Ut  November,  1353. 

Thb  Committee  hav^  much  satisfaction  m 
reporting,  that  since  the  last  Annual  Meeting, 
the  Society  has  continued  to  increase  in  nom- 
bers,  nine  gentlemen  having  been  admitted 
members;  namely,  Mr.  ^ederick  WUIiam 
Howard,  Mr.  William  Clare,  Mr.  Frederick 
miUam  M'Gee,  Mr.  fVUUam  Henry  Moore, 
Mr.  Henry  Lewis  Gregory,  Mr.  Benjamin 
James  Thomson,  Mr.  Robert  Paterson,  Mr. 
Joseph  J.  Bitson,  and  Mr.  Thomas  Rymer. 
The  Committee  have  to  report  the  death  of 
one  member,  Mr.  William  Holt,  and  the  retire- 
ment of  three  other  members;  namely,  Mr. 
Wason,  Mr.  Howard,  and  Mr.  Reginald  A, 
Parker,  in  consequence  of  changes  of  residence. 

The  Society  now  consists  of  118  members, 
of  whom  33  have  been  admitted  since  the  al* 
teration  made  in  the  rule  for  admission  in  1851. 

The  Conunittee  have  devoted  much  time 
and  attention  to  the  various  Bills  connected 
with  the  administration  of  Justice,  and  the 
Law  of  Real  Property,  which  have  been  inm>- 
duced  into  the  Houses  of  Parliament  duiing 
the  past  year. 

Among  the  Bills  which  have  passed,  they 
may,  in  particular,  refer  to  the  "Liverpool 
Court  of  Passage  Procedure  Act,"  and  to  the 
"  Lancashire  Court  of  Chanceiy  Act,*'  both  of 
which  are  measures  calculated  to  be  of  great 
advantage,  as  well  to  the  Profession  as  to  the 
PubUc. 

Under  the  former  Act,  the  practice  of  the 
Liverpool  Court  of  Passage  has  been  assimi- 
milated  (as  nearly  as  possible)  to  that  of  the 
Superior  Courts  at  Westmhister;  and  ^ 
Court  possesses  increased  and  admirable  fa- 
cilities, for  the  cheap  and  speedy  administra- 
tion of  Justice. 

Under  the  Lancashire  Court  of  Chancery 
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Act,  and  the  orders  made  bv  the  Vioe-Chan« 
cellor  in  pursnance  thereof,  the  procedure  has 
been  greatly  simplified,  and  the  improved  prac* 
tice,  introdaced  of  late  years  into  the  High 
Court  of  Chancery,  adopted,  and  the  utility  of 
the  local  Court  much  extended.  As  now  con- 
stituted, the  Court  will  prove  a  valuable  book 
to  the  Public  of  the  district,  of  which  suitors  are 
already  beginning  to  avail  themRclves,  in  cases 
of  administration  oTestates,  and  other  matters 
of  equity  jurisdiction.  The  appointment  of  a  Dis- 
trict R^iristrar  in  Liverpool,  opens  to  the  Pro- 
fession practising  in  the  Court,  the  opportunity 
of  personally  conducting  the  causes  of  their 
clients,  and  thereby  of  bringing  them  to  a 
•peedy  issue,  and  at  an  expense  so  moderate, 
u  to  allow  of  the  decision  of  many  disputed 
questions,  hitherto  compromised  out  of  Court, 
or  abandoned  from  fear  of  the  disproportionate 
cost  of  litigation.  The  Committee  look  forward, 
as  the  business  increases,  to  further  reduction 
in  the  scale  of  Court  fees  at  present  payable. 
In  the  meantime,  so  much  has  been  already 
done  for  the  improvement  of  the  Court,  that 
the  Committee  feel  bound  to  bring  the  subject 
prominently  before  the  Societv.  Their  best 
thanks  are  due  to  the  able  ana  xealous  Vice- 
Chancellor,  who  has  received  with  polite  atten- 
tion all  suggestions  offered  to  him  by  the 
Coomaittees  of  the  Local  Societies,  and  other 
practitioners,  and  acted  throughout,  with  an 
earnest  determination  to  promote  and  extend 
the  efficiency  of  the  Court  over  which  he  pre- 
sides. The  Conunittee  desire  also  to  express 
their  sense  of  the  exertions  of  their  President, 
lir.  Wareing,  and  of  Mr.  Lowndes,  and  Mr. 
Haigh,  who  acted  as  a  Sub-Committee  in  con- 
sidering the  various  clauses  of  the  Bill,  and  in 
the  conferences  with  the  Vice-Chancellor. 

The  members  of  the  Society  are  aware,  that 
another  attempt  was  made  during  the  last 
Session,  to  carry  through  Parliament,  a  BUI 
for  the  establishment  of  a  Metropolitan  Regis- 
tration of  Assurances  of  Real  Property.  The 
Bill  introduced  was  that  known  as  Lord  Camp- 
belPs,  but  so  far  altered,  that  the  "  Map  "  or 
"Plan"  scheme  was  omitted.  At  a  Special 
Meeting  of  the  Society  to  consider  the  Bill,  it 
was  resolved,  that  a  petition  against  the  Bill 
should  be  prepared,  and  presented  on  behalf 
of  the  Society,  which  was  accordingly  done. 
Considerable  opposition  to  the  Bill  was  mani- 
fested throughout  the  whole  of  England,  and 
it  was,  after  passing  the  House  of  Lords,  re- 
ferred to  a  Select  Committee  in  the  Commons. 
The  Committee  now  direct  attention  to  the  sub- 
ject, anticipating  that  a  Registratk>n  Bill  will 
jnobably  be  introduced  in  everv  future  Session. 
The  subject  is  well  worthy  of  tne  consideration 
of  every  member  of  the  Society,  especiall^r  with 
reference  to  the  question,  whether  distnct  re- 
gistries would  not  afford  all  the  proposed  ad- 
vanta^,  without  some  of  the  acknowledged 
objections  to  the  metropoliten  scheme.  Al- 
though the  general  opimon  of  the  Profession 
appears  to  be,  at  present,  against  registration, 
yet  it  must  not  be  forgotten,  that  the  system 
has  manj  advocates,  in  both  branches  of  the 


The  Committee  are  happ]f  to  observe,  that 
during  the  past  year,  a  spuit  of  inquiry  haa 
been  awakened,  as  to  the  best  means  of  raising 
the  professional  status.  At  a  meeting  of  the 
Society,  called  to  take  into  consideration  a 
communication  from  the  Secretary  of  the  Me- 
iropolitan  atui  Provincial  Lam  A$sociation,  upon 
the  subject  of  improved  education,  various  sug- 
gestions were  made  and  discussed,  and  a  reso- 
lution adopted,  which  has  since  been  published 
in  the  Annual  Report  of  the  Association.  The 
Committee  are  fully  convinced,  that  no  mea- 
sure will  so  much  tend  to  elevate  the  Profession 
as  a  body,  as  a  well  considered  application  of 
educational  teste.  The  production  of  certifi- 
cates of  proficiency  in  certein  branches  of  ge- 
neral education,  to  be  obteined  from  constituted 
examiners,  ought  to  be  made  a  necessary  pre- 
liminary to  entering  into  articles  of  clerkship; 
and  at  the  end  of  the  service,  the  examination 
as  to  professional  acquiremente  before  admis- 
sion upon  Uie  rolls,  ought  to  be  much  more 
stringent  and  extensive  than  under  the  existing 
practice,  it  may  then  be  reasonably  expectea 
that  men,  who  have  gone  through  both  these 
ordeds,  will  at  least  enter  the  Profession  with 
the  promise  of  future  respectebility  and  public 
usefulness. 

The  Committee  have,  during  the  last  Session 
of  Parliament,  originated  and  forwarded  for 
presentetion  to  the  House  of  Commons,  a  pe- 
tition from  attorneys  and  solicitors  practising 
in  Liverpool,  for  a  repeal  of  the  Annual  Certifi- 
cate Dut^;  uniting  in  this  movement  with 
oiher  societies  and  practitioners,  in  their  efforte 
to  obtain  relief  from  that  unjust  tax.  The  re- 
sult of  the  straggle  is  well  known.  The  Chan- 
cellor of  the  Exchequer  was,  in  the  end,  sup- 
ported by  the  House  of  Commons  in  his  re- 
hutl  to  ropeal  the  tax,  and  in  his  own  proposal 
of  a  small  reduction  in  the  amount  of  it.  Con- 
sidering the  large  measure  of  financial  reform 
brought  forward  by  the  Chancellor,  and  the 
promises  for  the  future,  the  Committee  pre- 
sume that  the  general  feeling  of  the  Profession 
will  not  be  one  of  much  surprise  or  disappoint- 
ment at  the  result.  A  tax  which  could  not  be 
defended  on  principle,  is  retained  for  expedi- 
ency. The  Committee  cannot  dismiss  this 
subject,  without  recording  their  deep  sense  of 
obligation  to  Lord  Robert  Groivenor,  M.  P., 
for  his  exertions  on  behalf  of  the  Profession. 

The  Committee  regret  to  stete  that  during 
the  past  year,  an  attorney  practising  in  Liver- 
pool, has  been  convicted' of  mal-practices.  In 
the  discharge  of  their  duty,  thev  have  laid  the 
case  before  the  the  Council  of  the  Incorporated 
Law  Society,  who  have  given  directions  that 
an  application  shall  be  made  for  having  his 
name  struck  off  the  Rolls. 

The  Committee  have  also  had  occasion  to  re- 
present to  the  Council  of  the  Incorporated  Law 
Society,  another  case  of  alleged  professional 
misconduct,  which  is  still  under  the  consider- 
ation of  the  Council. 

The  Committee  take  the  opportunity  of  again 
urging  upon  the  members  of  the  Society,  and 
through  them,  upon  the  Profession  ^sneraHy^ 


« to  AimmkUr  Oatki. 


ihe  ijdpoitanceof  tmbitmg  mrI  aetnigf  m  eon- 
j«iiictk>n  with  the  Lscorporated  Lav  SocMtf  , 
and  the  MetropoKtui  and  Provincad  LonrAs- 
•oeiakion.  The  terms  of  admieiiaa  to  both 
Societies  are  iDoderat6»  snd  ihey  ofier  ^e  ad« 
rantagto  of  an  organixed  syetem  in  which  ahme 
will  be  found  streagthy  to  cany  out  the  good 
and  useful  porpoees  which  law  sodetiea  have 
in  v\e\r,  in  th<»  promotion  of  honourable  prac- 
tice, and  in  the  protection  of  their  status  as 
professional  advisers  of  the  public  against  the 
continued  attacks  which  are  made  every  Sea* 
eion  by  prejudiced  persona^  who,  haviiig  nacn 
to  political  power  fnmi  their  conuexton  with 
the  Bar,  appear  to  uae  it  for  the  introduction  of 
provisions  into  every  Law  Bill,  to  the  prgudice 
of  the  attorney  and  solicitor. 

The  accounts  of  the  treasurer  show  a  balance 
of  €^L  iU.  6d.  to  the  credit  of  the  Society. 

The  members  of  the  Committee  who  go  out 
in  rotation  are  Mr.  Webster,  Mr.  Snowbail,  Mr. 
Tkwrneiy,  Mr,  Belly  and  Jfr.  Baimer. 


gagor'a  cnditort  on  judgmeiits  duly  registered, 
and  the  mortgagor :  a  decree  was  made  for  an 
immediate  foreclosure  against  the  first  and  w- 
cond  mortgagees,  and  the  ordinary  decree 
against  all  the  jodgmeni  creditors,  tnating 
them  as  if  they  formed  one  incumbrancer,  and 
against  the  mortgagor.  8tevd  r.  Kodb,  5  De 
G.  &  S.  560. 


PRACTICE   ON    FOKECLOSUKE 
CLAIMS. 

PARTIES. — mortgagor's  CREDITORS  UNDER 
DEED  ASSIGNING  BUUITT  OF  RBDBIIP- 
TION. 

On  a  claim  by  the  first  mortgagee  against 
the  mortgagor,  and  the  assignees  of  the  equity 
of  redemption  in  trust  for  certain  scheduled 
creditors,  under  a  deed  which  the  creditors  had 
executed,  contdning  a  power  for  the  trustees  to 
release  the  equity  of  redemption  without  the 
eoncarrence  of  such  creditors :  Held^  that  the 
creditors  were  unnecessary  parties.  TAofmiff  v. 
Dunning,  5  De  G.  &  S.  618. 

laaUB  AS  TO  NOTICE  OP  SECOND  IIORT- 
OAOB.  — TAKING  PR0-C0NFB88O. — TACK- 
ING. 

At  the  hearing  of  a  claim  by  a  mortgagee 
against  a  second  mortgagee  and  the  mort- 
gagors, an  issue  was  directed  on  the  question, 
whether  the  claimant  had  received  notice  of  the 
second  mortgage  before  he  advanced  a  further 
sum,  which  he  claimed  to  tack.  The  second 
mortgagee,  who  was  to  be  the  plaintiff  therein 
adandoned  the  issne :  Held,  that  the  claimant 
should  give  notice  of  motion  to  tidce  the  issue 
pro  confesio,  upon  which  tha  trial  of  the  issue 
would  be  dispensed  with  and  the  claim  would 
be  in  the  same  situation  as  if  the  issue  had 
been  tried  and  found  in  favour  of  the  claim- 
ant.  Hartlmd  v.  Dancocks,  6  De  G.  &  S.  561. 

lyBCRBE.  —  WHBRB   JUDOMBNT  CRBDIT0B8 
OF   MORTGAGOR. 

^^  a  daim  by  the  first  mortgagee  against  two 
~enfe  Bwrtgageeib  several  of  the  moit- 


LONDON  COMMISSIONERS  TO  AD- 
MINISTER  OATHS. 

FORMS   OF    PETITION,    TB8TIM0NIAL8,  AND 
NOTICE. 

Thb  Lord  Chancdlor*s  regulations  reh^ing 
to  the  grant  of  Conmiissions  to  London  Sdi- 
citors  to  Administer  Oaths  in  Chancery  were 
stated  in  oar  last  Number  (p.  70,  ante).  The 
petition  to  the  Lord  Chancellor  may  be  in  the 
foDowittg  form : — 

To  the  Bight  Honourable  the  Lord  High  Chan" 
celhr  of  Qreat  Britain, 
The  huabk  Petition  of 
of  in  thn  county  of 


Sheweth, 

That  your  petitioner  was  duly  adnutted  a 
Solicitor  in  the  High  Court  of  Chancery  in 
Term,         and  has  practised  as  audi 
for  ten  years  and  upwards,  last  past. 

That  vour  petitioner  has  for  three  years  last 
past  and  upwards,  practised  and  had  his  oflices 
within  ten  miles  of  Lincoln's  Inn  Hall,  namely, 
at  No.  Street,  in  the  parish  of 

in  the  city  of  London  [or  county  of  ]. 

That  your  petitioner  carries  on  business  in 
copartnership  with  under  the  style 

or  firm  of  •*  ." 

That  your  petitioner  is  desirous  of  being  ap- 
pointed a  London  Commissioner  for  admini- 
stering Oaths  in  Chancery. 

And  prays  your  Lordship  to  confer  upon 

your  petitioner  such  appointi;nent. 
And  your  petitioner  will  ever  pray,  &c. 

This  petition  is  to  be  accompanied  by  Testi" 
monials  to  the  following  effect : — 

We,  the  undersigned  practising  Baniaters, 
certify  that  we  know  and  are  acquainted  widi 
Mr.  of  and  that  we 

believe  him  to  be  a  respectable  Solieitor,  and 
well  qualified  for  tike  ofiuse  of  a  London  Com- 
miasioner  to  administsr  Oaths  in  Chancery. 

Dated  the  day  of  1853. 


We  the  undersigned  SoUcitors,  who  have 
practised  £or  ten  years  last  past,  and  upwards, 
certify  that  we  know  and  are  arquaintad  with 
Mr.  of 

and  believe  him  to  be  a  veapectable  Soiid* 
tor,   and  well  qualified  for  tae  office  of  a 
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London  CominutionerforadixiixuitaiDg  O&ths 
JO  Chancery. 
Dated  the  day  of  1SA3. 

A  Notice  to  the  following  purport  ia  to  be 
^Ten  to  the  Begistrar  of  Solicitors  ;— 

Take  notiee  tbmt  I  intend  to  apply  to  the 
Lord  High  ChtpeeOor  to  be  appomted  a 
London  ConunieeiQner  to  ■Awip^tyr  Oatfaa  in 
Chancery. 

Dated  the  day  of  1853. 

It  will  be  oonvenient,  on  giving  thie  notice^ 
to  take  the  petition  and  teetimoniala  to  the  R»- 
giitrar,  at  the  Lav  Society's  Hall,  ia  Chancery 
Lane,  between  the  hours  of  10  and  4,  and  he 
will  indorse  a  ceitilicale  of  the  aervioe  of  the 
notice.  On  the  expiration  of  the  SI  days,  the 
applicant  can  apply  at  the  office  of  the  Lord 
Chancellor's  principal  SecreUry,  in  Quality 
Conrt,  Chancery  Lane,  and  obtain  the  Form  of 
Conunission  on  which  a  20t.  stamp  is  to  be  im- 
pressed.   No  other  lee  is  payable. 

CHANGING  VENUE. 

The  Committee  of  Judges  to  whom  the  ques- 
tion was  referred  as  to  the  practice  to  be 
adopted  in  consequence  of  Role  No.  18, 
in  the  Boles  of  Piactice  of  Hilary  Term, 
1853,  have  to  report, 
First,  that  in  their  opinion  it  is  more  conve- 
nieDt  as  a  general  Role,  that  the  application  to 
change  the  venue  by  rule  or  summons  may  be 
made  before  issue  joined,  provided  that  this 
should  not  prejudice  either  party  from  apply- 
ing after  issue  is  joined  to  lay  the  venue  in  an- 
other county,  if  it  shall  appear  that  it  may  be 
more  con veniently  tried  in  such  county. 

Secondly,  that  a  defendant,  in  his  affidavit 
to  obtain  a  rule  nut  to  change  the  venue,  or  in 
support  of  summons  for  that  purpose  before 
inned  joined,  should  state  all  the  circum- 
stances on  which  he  means  to  rely  as  the 
gnmnd  for  the  change  of  venue ;  but  that  he 
may,  if  he  pleases,  rely  only  on  the  fact  that 
the  cause  of  action  arose  in  the  county  to 
which  he  seeks  to  have  the  venue  changed, 
which  ffround  shall  be  deemed  sufficient, 
miless  the  plaintiff  shows  that  the  cause  may 
be  more  conveniendy  tried  in  the  county  in 
which  it  was  originallv  laid,  or  other  good 
mson  why  the  venue  snould  not  be  changed. 
(Signed)  J.  Parks. 

Wm.  Wightmak. 


COUNTY  COURTS. 

ATTSKOAMCS   OP  ATTORNKTS*   0LMK8. 

As  a  pro^BSsionBl  man  of  some  expenencs»  I 
MiflBablfld  to  bear  testimony  to  the  gnat  and 
'^  by  tha  Pm- 
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fession  by  reason  of  the  refusal  of  some  of  the 
Gonnl^  Ganrt  Judges  peremptorily,  and  not 
very  avilly,  to  hear  a  cleark. 

It  has  not  unfrequently  happened  that  both 
myself  and  partners  have  been  obliged  to  attend 
the  Snpsrior  Courts,  and  therefore  under  the 
necessity  of  delegating  an  intelligent  clerk,  who 
has  been  refused  to  be  heard,  and  rudely  as- 
sailed with  *'  stand  down,"  "  stand  down.'* 

You  say,  how  is  a  Judge  to  ascertain  the 
bfmd fide tmTi\oymeiii  of  the  clerks?  Where 
there  is  a  will  tnere  is  a  way.  Let  a  written 
authority  be  given  by  the  principal  to  one  or 
two  of  tne  principal  clerks ;  let  it  be  signed, 
witnessed,  and  registered  in  each  County  Court 
in  London  and  the  vicinity.  Thus  the  evil 
might  be  remedied.  Surelv,  if  the  Jodges  of 
the  Superior  Courts  hear  clerks  at  Chambers, 
it  ought  not  to  be  infra  dig,  for  the  Judges  of 
the  Inferior  Courts.  Trusting  that  the  idea 
will  be  carried  out.  Amicus. 


NOTES  OF  THE  WEEK. 


PUBTHSR  VBOnOOATIOK  OP  PABLIAMBNT. 

It  is  tills  day  (25th  November)  ordered  by 
her  Majesty  in  Council,  that  the  Parliament 
which  stands  prorogued  to  Tuesday,  the  29th 
day  of  November  inst.,  be  further  prorogoed 
to  Tueeda^,  the  3rd  day  of  January  next. 

COMMISSIONERS  FOR  RSPORMINO  TRR  LAW 
AND   FRACnCR   OP   INDIA. 

The  Queen  has  been  pleased  to  appoint  tlie 
Right  Hon.  Sir  John  Romilly,  Knight,  Master 
of  the  Rolls  of  her  Majesty's  High  Court  of 
Chancery;  The  Right  Hon.  Sir  John  Jervis, 
Knight,  Chief  Justice  of  her  Majesty's  Court 
of  Common  Pleas ;  The  Right  Hon.  Sir  Ed- 
ward Ryan,  Knight;  Charles  Hay  Cameron, 
Esq. ;  John  M'Pherson  M'Leod,  Esq. ;  John 
Abraham  Francis  Hawkins,  Esq.;  Thomas 
Flower  Ellis,  Esq. ;  and  Robert  Liowe,  Esq., 
to  be  her  Migesty's  Commissioners  in  Enff- 
land  to  examine  and  consider  the  reform  of  tne 
Judicial  Establishments,  Judicial  Procedure, 
and  Laws  of  India. 


SCOTCH   LAW  APPOINTMENT. 

The  Queen  has  been  pleased  to  appoint 
David  Mure,  Esq.,  Advocate  to  be  Sheriff  of 
the  Shire  or  Sheriffdom  of  Perth*  in  the  room 
of  James  Craufurd,  Esq.,  her  Majesty's  Soli* 
citor-General  for  Scotland. 


ADMIRALTY  RBOI8TRAR. 

The  Queen  has  been  pleased  to  direct  letters 
patent  to  be  pasasd  under  the  Great  Seal,  for 
appointing  Henry  Cadogan  Rothery,  Eso., 
M.  A.,  Begistrar  of  the  High  Court  of  Aa- 
murd^  of  Enarland,  to  be  Registrar  of  her 
Majesty  in  Ecclesiastical  and  Maritime  Causes, 
in  tha  mom  of  ibory  Birdifield  Swabey,B8q., 
rsdgned«— Fhxn  the  Lomdom  Qaatte  of  29th 
NovMiber« 
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RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS. 


Cawct  of  €^uttttvti. 

(Coram  Lord  Chancellor  and  Lords  Justices,) 

Wallis  V.  Bastard.    Nor.  21, 1853. 

MORTGAGOR  AND  MORTGAGEE. — PURCHASE 
OF  EQUITY  OP  REDEMPTION  BY  MORT- 
GAGEE.— SET-OFF  OF  MORTGAGE  DEBT. 

Certain  property  which  was  mortgaged  for 
2,000/.,  was  purchased  with   other  prO" 
perty  for  2,700/.  by  the  mortgagee,  who 
paid  the  deposit  and  entered  into  possession. 
It  was  provided  by  the  conditions  of  sale, 
that  interest  at  4  per  cent,  should  be  paid  on 
the   balance  of  the  purchase-moneif  after 
December  2i  :  Held,  on  appeal  from  Ftce* 
Chancellor  Stuart,  that  the  mortgagee  was  \ 
entitled  to  set-off  the  amount  qf  the  mor/- 
gage  debt  against  the  purchase-money,  and  I 
that  interest  at  4  per  cent,  was  payable  on  i 
the  balance  to  be  found  due  after  such  de- 1 
duction. 
On  this  appeal  from  Vice- Chancellor  Stueai, 
it  appeared  that  Mr.  John  Wallis  had  mort- 
gaged certain  property  at  Bodmin  for  2,000/., 
and  at  his  death  the  plaintiffs  were  appointed 
trustees  under  his  will.    The  mortgaffe  was 
transferred  in  1841,  to  a  Mrs.  Sarel,  who  also 
afterwards  purchased  in  1842  by  the  defendant, 
as  her  agent,  the  mortgaged  together  with  other 
property  for  2,700/.,  under  conditions  of  sale, 
which  provided  for  the  payment  of  10  per  cent, 
deposit  and  interest  at  4  per  cent,  on  the  re- 
mainder if  the  purchase  were  not  completed  by 
the  21st  Dec.  following.    Mrs.  Sarel  paid  the 
deposit,  and  afterwards  entered  into  possession 
on  that  day,  but  had  not  completed  the  pur- 
chase.    The  Vice- Chancellor  naving  on  this 
daim,  for  the  specific  performance  of  the  con* 
tract,  held  that  Mrs.  Sarel  was  entitled  to  5/. 
per  cent,  interest  on  the  mortgage  debt  of 
2,000/.,  and  that  4/.  per  cent,  was  to  be  paid  on 
the  balance  of  purchase-money,  and  the  amount 
due  on  the  mortgage  to  be  set-off  against  the 
sum  due  on  the  purchase,  this  appeal  was  pre- 
sented. 

MaJUns  and  Moxon  in  support;  James  and 
Bird,  contrk. 

The  Cotir^  said,  the  mortgage  debt  ought  to 
be  set-off  against  the  purchase-money,  and  an 
account  would  be  directed  of  the  amount  of 
purchase-money  remaining  unpaid,  and  such 
balance  be  charged  with  interest  at  4  per  cent, 
from  the  time  ot  the  purchase,  and  yaried  the 
decree  of  the  Court  below  accordingly. 


irOtH  Cbxncflbir. 
Allen  T.  Coppard.    Nor.  17, 1853. 

FORECLOSURE   CLAIM.  —  MORTGAGE.— 
SURETY. 

Certain  property  was  mortgaged  by  the  de- 
fendant as  a  collateral  security  for  the  ad- 
vance by  the  plaintiff  of  a  sum  of  600/.  to 
G.,  of  which  300/.,  the  amomU  of  a  bill  en- 


dorsed  bu  the  plaintiff,  had  been  only  paid 
by  G. :  Held,  dismissing  with  costs  an  ap- 
peal fhnn  Vice-Chancellor  Wood,  that  the 
plaintiff  was  entitled  on  a  claim,  as  aganut 
the  defendant,  to  foreclose* 
This  was  a  daim  to  foredose  a  mortgage  on 
certain  premises  at  Horsham,  given  by  the  de- 
fendant as  a  collateral  security  for  the  adrance 
by  the  plaintiff  of  a  sum  of  600/.  to  a  Mr. 
Gates.    It  appeared  that  300/.  was  still  doe, 
the  bill  which  the  plaintiff  had  endorsed  for 
the  remainder  having;  been  duly  paid  by  Mr. 
Gates.     The  Vice-Chancellor   Wood  having 
decreed  as  prayed,  this  appeal  was  presented. 

Bolt  and  Howard  C.  Ward  for  the  plaintiff; 
GUuse  and  C.  HaU  for  the  defendant,  on  the 

Sound  Mr.  Gates  was  the  real  borrower,  and 
e  defendant  merely  a  surety. 
The  Lord  Chancellor  said,  the  question  wu. 
not  the  arrangement  between  the  defendant  and 
Mr.  Gates,  but  the  agreement  between  them 
and  the  plaintiff;  and  the  appeal  must  be  dis- 
missed, with  costs'. 


In  re  Lotfs  Patent.    Nov.  25, 1853. 

PETITION  FOR  SEALING  PATENT.  —  EVI- 
DENCE OP  PRIOR  INVENTION  NOT  BE- 
PORE   80LLICIT0R-GBNBRAL.— COSTS. 

On  a  petition  for  sealing  a  patent  under  a 
warrant  from  the  SoUdtor-General,  it  op- 
peered  from  facts  mot  brfore  thatoffeer, 
that  H.  had  communicated  to  the  petitioser 
the  particulars  of  an  invention  by  him  with 
the  same  object,  although  the  precise  mode 
was  not  then  fully  determined  of  carrytng 
it  out,  and  for  which  a  provisional  regis- 
tration  had  been  Reeled  prior  to  the  date 
qf  the  petitioner*s  specification.     The  pe- 
tition was  dismissed,  but  without  costs. 
Drewry  appeared  in  support  of  this  petition 
to  seal  a  patent  for  an  invention  in  making  gun 
cartridges,  in  order  to  obviate  the  necesaity  of 
biting  off  the  end,  and  consisting  of  a  collaps- 
ing chamber  in  the  cartridge  to  hold  the 
powder,  which  would,  by  the  action  of  the 
ramrod  thus  run  into  the  breech  of  the  gan. 
It  appeared  a  warrant  for  sealing  had  been 
issuea  by  the  Solicitor-General. 

Haddan,  contrk,  on  the  ground  the  inven^n 
had  been  discovered  previously  to  the  date  of 
the  petitionei^s  specincation  by  Mr.  Haddan, 
who  had  registered  his  provisional  specifics^ 
tion,  and  that  he  had  communicated  to  the  pe- 
titioner the  nature  of  the  invention,  stating  it 
to  be  bv  making  one  end  of  the  cartridge 
weaker  than  the  other,  although  the  mode  for 
bursting  the  cartridge,  whereby  it  was  to  be 
carried  out,  was  not  finally  determined. 

The  Lord  Chancellor  said,  that  if  the  Acts 
adduced  had  been  before  the  Solidtor-Genenl, 
he  would  have  decided  the  inventions  weie 
substantially  the  same,  and  as  the  petitaoncr 
was  not  the  original  inventor,  bis  petitkmnutft 
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be  refawd,  bat,  under  the  drcumstaiices,  witli- 

OQt  costs. 


h  re  Mois,  atparte  BaMrigge,     Nov.  35, 
1853. 

XVBOLMSNT  OP    DECRSK.  -^  VACATING  ON 
OBO0ND    OP    IBREGULARITT    OR    IlIPRO- 

PVIBTT. 

Held,  that  the  enrolment  of  a  decree  wUl  not 
he  vacated,  unless  irregularity  or  tmpro- 
pfi^y  be  shown  in  obtaining  such  enrolment, 
and  where,  therefore,  the  drcumstances  did 
not  establish  a  case  on  those  grounds  for 
the  interference  qfthe  Court,  a  motion  was 
dismissed  with  costs,  to  vacate  the  enroL 
naU  of  a  decree. 
Held,  oho,  that  the  order  m  the  Court  below 
could  have  been  rectified  by  enumerating 
therein  the  evidence  used  there,  at  the  ap- 
pUcant's  expense. 
/.  V.  Prior  appeared  in  support  of  this  motion 
to  vacate  the  enrolment  of  an  order  made  by  the 
Master  of  the  Rolls  on  July  27  last,  dismissing 
vith  costs  the  petition  of  Mr.  Thomas  P.  Bain- 
l>rigge,  for  the  taxation  of  Mr.  Moss's  bill  of 
costs,  on  the  ^i^round  the  order  did  not  enume- 
rate the  whole  of  the  evidence  used  in  the 
W)urt  below.     It  appeared  from  the  affidavit  of 
Mr.  Moss's  solicitors,  that  they  had  attended 
the  Registrar  on  August  8,  to  draw  up  the 
order,  according   to  appointment,    and    had 
waited  the  requisite  time,  and  that  on  Mr. 
Bainbri^flre's  solicitor  not  attending,  they  had 
given  instructions  for  the  order  to  be  drawn  up 
and  passed.  > 

The  Lord  Chancellor  (without  calling  on  the 
SoHcUor-Qeneral  and  Webster,  contri,  who 
consented  the  evidence  should  be  used  on 
appeal)  said,  that  as  no  irregularity  or  impro- 
priety had  been  shown  in  obtaining  the  enrol- 
ment, it  could  not  be  vacated,  and  it  was  un- 
Mcesaary,  after  the  offer  of  the  respondent  to 
rectify  the  order,  which  would  have  been  per- 
mitted at  the  applicant's  expense.  The  motion 
would,  therefore,  be  dismissed,  with  costs. 


lormr  Bnititti. 

Hmoood  V.  Griffith.    Nov.  12, 25,  1853. 

BEQUEST.  —  CONSTRUCTION.  —  SPECIFIC. — 
ADMISSION  OF  PAROL  EVIDENCE.  — 
COSTS. 

A  testatrix  gave  in  trust,  as  mentioned  by  her 
wiU,  the  sum  of  "  2,000/.  Spanish  bonds 
or  coupons  now  belonging  to  me,  and  all 
dividends  or  interest  which  shall  be  due 
thereon  at  the  time  of  my  decease.'*  The 
bonds,  of  which  the  testatrix  heldfour^  were 
of  the  nominal  value  of  1,000/.  each,  and 
were  purchased  by  the  Spanish  Oovemment 
WMfcr  a  power  reserved  for  600/.  each : 
Held,  dismissing  an  appeal  from  Vice- 
Chancellor  Stuart,  that  the  gift  was  a  spe- 
cyic  bequest  of  two  of  the  bonds  and  not  of 
a  sum  of  money  to  the  amount  of  2,000/.— 
The  costs  of  aU  parties  were  directed  to 
f  out  of  the  estate. 


Held,  also,  that  parol  evidence  was  not  ad- 
tniisible  to  show  the  intention  of  the  testis 
trix  to  give  aU  the  bonds. 

The  testatrix,  by  her  will,  gave  to  two  trus- 
tees therein-namea,  the  sum  of  "  2,000/. 
Spanish  bonds  or  coupons  now  belonging  to 
me^  and  all  dividends  or  interest  which  shall 
be  due  thereon  at  tibe  time  of  my  decease,"  in 
trust  for  Harriet  Barry  for  life,  with  a  power  of 
appointment,  and  in  default  thereof  to  her  re- 
siauary  legatee.  It  appeared  that  the  testatrix^ 
on  her  death,  held  four  bonds  of  the  nominal 
value  of  1,000/.  each,  but  which  were  redeem- 
able by  the  Spanish  Government  on  payment  of 
550/.  within  three  years,  or  of  600/.  afterwards. 
The  bonds  were  redeemed  for  600/.  each,  and 
the  amount  was  paid  to  the  executors.  The 
Viee-Chancellor  Stuart  having  held  the  bequest 
extended  only  to  two  bonds,  this  appeal  was 
presented. 

Roll,  and  J.  J.  Jervis  in  support ;  Matins, 
T.  H.  Terrell,  Walker,  and  Horace  M.  Wright. 
contrik. 

Cur.  ad,  mdt. 

The  Lords  Justices  said,  the  legacy  was  spe- 
cific, and  parol  evidence  was  therefore  inadmis- 
sible to  show  the  testatrix  intended  to  express 
a  gift  of  the  whole  bonds,  and  the  appeal  must 
be  dismissed — ^the  costs  of  all  parties  to  come 
out  of  the  estate. 


MHStUt  at  tbt  XUfltt. 
Eld  V.  Durant.    Nov.  19^  1853. 

MARRIAGE  SETTLEMENT. — CONSTRUCTION. 
— ELDEST  SON  AND  ISSUE. — ^EXCLUSION 
OF   FROM   TRUST. 

Certain  property  was,  by  a  marriage  settle- 
ment, settled  in  trust  for  the  children,  e«- 
cept  a  son,  or  the  issue  of  a  son,  who  should 
be  eldest  son  when  he  attained  21  and  en^ 
titled  to  the  T.  estate.  The  eldest  son 
attained  21,  but  died  in  the  settlor's  life- 
time, and  therefore  without  entering  into 
possession  of  the  T.  estate :  Held,  neoer- 
theless,  that  his  issue  were  excluded  from 
the  trust. 

By  the  marriage  settlement  of  Mr.  George 
Durant,  of  Tory  Castle,  Shropshire,  certain  pro- 
perty was  settled  in  trust  for  all  the  children, 
except  a  son,  or  the  issue  of  a  son,  who  should 
be  eldest  son  when  he  attained  the  age  of  21 
and  should  be  entitled  to  Tory  Castle.  It  ap- 
peared that  the  eldest  son  attained  21,  but  died 
m  the  settlor's  lifetime,  leaving  a  son  and  two 
daughters,  whereupon  this  question  arose, 
whether  such  issue  were  entitled  to  the  share 
of  the  setdor's  son  in  the  settled  property,  as 
the  son  had  never  come  into  possession  of  Tory 
Castle. 

Teed,  RoupeU,  R.  Palmer,  Htdlett,  Greene, 
Prior,  J.  Hinde  palmer,  H.  Stevens,  Holt,  and 
Burton  for  the  several  parties. 

Livesey  r.  lAvesey,  2  H.  of  L.  61 9 ;  13  Sim, 
33,  was  cited. 

The  Master  of  the  Rolls  said,  that  in  accord- 
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ance  with  the  case  dted, 
diided. 


such  issue  was  ex- 


Jennings  t.  Jennings.    Nov.  22,  1853. 

PARTNBSSH  IP. — DIBBOLUTXOIf . — BSCKTVSB. 
— ^UNAUTHORISED  BOBKOWINO  ON  FART- 
NKRSHIP  CREDIT. 

A  decree  was  made  far  the  dissohUion  iff  a 
partnership  and  a  receiver  appointed,  where 
two  of  the  partners  {the  drfendants)  had 
borrowed  money  on  the  partnership  credit, 
without  the  knowkdae  or  consent  qf  the 
plaintiff,  and  appUedthe  same  to  nnrpost^t 
unconnected  with  the  partnership,  not  wuu- 
standing  such  loans  had  been  repaid  6y  the 
defendants* 
This  was  a  suit  for  the  dissolution  of  a  part- 
nership between  the  plaintiff  and  the  delend- 
ante,  on  the  ground  that  they  had  obtained 
sums  of  money  on  the  partnership  credit  with- 
out his  knowledge  or  consent,  and  applied  the 
same  to  uses  unconnected  with  the  partnership. 
It  appeared,  however,  that  the  moneys  bor- 
rowed had  been  since  repaid  by  the  defendants. 
Boupell,  Uoyd,  A.  Palmer,  ShMeare,  JoU 
life,  and  Hitchcock  for  the  several  parties. 

The  Master  of  the  Bolls  said,  that  the  pkin- 
tiff  was  entitled  to  a  dissolution,  and  a  decree 
was  accordingly  made  and  a  receiver  appointed. 


to  consider  the  objection  as  to  the  defendant's 
siffnatnrs  bMng  on  another  page  to  that  on 
which  the  contract  was  written,  as  the  agree- 
ment had  been  acted  upon  by  both  the  parties ; 
and  the  plaintiff  was  therelbre  entitled  to  a 
decree,  but  without  ooata,  as  he  had  required 
mora  than  was  atipidaled  for  in  tiw  agm* 
ment. 


^tce'Cbxnrfllor  Binlrf rAev* 
Waller  v.  Vigurs.    Nov.  22,  1863. 

CLAIM. — specific  PERFORMANCE  OF  AGREE- 
MENT IN  PENCIL. —  8IONATURB.  —  PART 
PERFORMANCE.— COSTS. 

An  agreement  for  a  lease  was  written  in  pencil 
in  the  plaintiff's  memorandum  book,  and 
was  signed  by  the  drfendant  on  the  top  of 
the  next  page,  and  it  was  agreed  certain 
additions  and  improvements   were   to  be 
made,  towards  which  the  defendant  was  to 
pay  25/.     The  defendant  paid  that  sum, 
but  refused  to  complete  on  certain  disputes 
arising,  ultra  the  contract,  as  to  repairs. 
A  decree  was  made  on  clain  for  a  specific 
performance,   but    without    coats,    on  the 
ground  the  plaintiff  had  required  more  than 
was  simulated  for  in  the  agreement. 
This  was  a  claim  for  the  specific  perform- 
ance of  an  agreement  for  a  lease,  which  was 
written  in  pencil  in  the  plaintiff's  memorandum 
book,  and  whereby  he  agreed  to  let,  and  the 
defendants  to  take,  certain  premises  at  Putney 
for  3,  5,  or  7  years  from  Midsummer  next,  at 
100/.  per  annum,  and  it  was  also  agreed  that 
the  defendant  should  pay  25/.  towards  the  ex- 
penses of  certain  specified  additions  and  im- 
provements.   Disputes  afterwards  arose  on  the 
auestion  of  repairs  extra  the  agreement,  and 
lie  plaintiff  had  brought  an  action  for  ^e  25/. 
mentioned  in  the  eontracty  which  had  been 
paid  by  the  defendant 

Ehnsley  and  hemin  for  the  plaintiff;  Baily 
«nd  Money  for  the  defendant  i 

The  Ftce-CAance//or  said,  it  was  unnecessary  { 


JJorton  V.  Stemkopff.    Nov.  16>  1853. 

SETTLEMENT.  —  SUIT  FOR  EXECUTION  OP 
TKUBTS. — DECREE  ON  MOTION  FOR  PAY- 
MENT INTO   COURT  OF  TBUBT   FUND. 

A  trust  fund  in  the  hands  qf  the  defendant,  a 
trustee,  was  called  in  under  the  deed  of 
settlement,  but  it  appeared  the  defendant 
had  failed  and  had   arranged  with   the 
greater  part  of  his  creditors,     A  suit  was 
then  instituted  by  the  other  trustee  to  have 
the  trusts  of  the  settlement  executed  by  the 
Court.    A  motion  for  a  decree  was  granted 
for  pmfment  by  the  defendant  of  the  amosnt 
into  Court  on  or  before  the  1st  day  of 
Hilary  Term. 
It  appeared  that  a  sum  of  1,200/.,  in  the 
hands  of  Messrs.  Quarles  Harris,  &  Co.,  had 
been  assigned,  upon  her  maniiiffe,  in  trust  for 
the  settlor  for  life,  with  remainc^r  to  her  chil- 
dren by  a  previous  marriage,  and  to  permit  the 
fund  to  remain  where  it  then  was  until  she 
should   request  the  trustees,  who  were  Mr. 
Quarles  Harris  and  the  plaintiff,  in  writing  to 
call  it  in.     In  January,  1852,  she  accordingly 
requested  the  trustees  so  to  call  it  in,  but  on 
the  plaintiff  applying  for  its  repayment,  it  ap- 
peared the  firm  had  stopped  payment,  and  thit 
a  letter  of  license  had  been  executed  by  a  large 
portion  of  the  creditors,  and  that  a  dividend  of 
3«.  in  the  pound  was  ready  to  be  paid,  together 
with  a  further  dividend.  ITiis  siut  was  therefore 
instituted  to  have  the  trusts  of  the  settlement 
executed  by  the  Court,  and  a  motion  for  a 
decree  was  now  made  for  payment  of  the  fund 
into  Court. 

De  Gex  for  the  plaindff;  Rolt  and  Eddisiox 
the  settlor ;  Russell  for  Mr.  Quarles  Harris, 
contii. 

The  Vice-Chancellor  said,  that  as  therehef 
sought  was  incident  to  the  prayer  of  the  bill, 
and  a  motion  for  a  decree  was  equivalent  to 
the  hearing  of  the  cause,  a  decree  would  be 
made  for  payment  of  the  money  into  Coort  on 
or  before  the  1st  day  of  next  Term. 


C0ttrt  flf  €Luutei  3Sfti4« 
Cordy  and  others  v.  Bentley.    Nov.  4, 1653. 

CBURCH-RATE.  —  MADE  BY  MINORITY  OF 
VESTRY. — prohibition;  RULE  ABHOLUTl 
FOR.— COSTS. 

A  ruUfor  a  prohibition  to  the  Arches  Cosrt 
M  a  smt  for  mtbtruetion  (/  eksn^^^ 
wmdis  by  the  minority  in  a  veatrih  ^  ^ 
enlarged  yntU  qfter  the  decision  of  tM 
House  qf  Lords  on  a  atait/ar  queslian.   » 


Sigterior  Comt$  2 


ttt  Aeuur  admitted  the  eaae»  were  not  dU^ 
OmffwisMabie,  the  nde/or  a  prokibiiitm  was 
made  absolute  but  wWumt  coets, 

A  maut  mit  bad  horn  obtained  on  Nor.  13, 
1851j  lor  a  fHrohibitiaii  againat  tbe  Cbureb* 
wardena  of  Brighton  from  further  proceeding 
in  tbe  abore  suit  in  the  Court  of  Arches  for 
■ditiiction  of  dmrch-rale,  bnt  it  waa  enlar]^ 
on  Not.  25  following,  nnUl  after  the  decision 
of  the  cause  of  GoMtg  v*  Veky  in  the  House 
of  Locda  (reported  as  to  tbe  Gourta  below,  7 
Q.  B.  406 ;  12  Q.  B.  328).  It  appwed  that 
the  rate  had  been  made  by  a  minority  of  the 
psrisbionera  in  vestry  assembled,  ana  by  the 
ncent  decision  in  GoeUng  y.  Veley  was  there- 
foie  yoid. 

SRr  F.  KeUy  and  Badelev  for  tbe  plaintiffs, 
admitted  the  case  was  undistinguishable  from 
the  caae  in  the  House  of  Lords,  and  agreed  to 
abandon  the  rate. 

Keating,  J.  Stammers,  and  J.  Bronm  applied 
for  tbe  coats. 

Tlie  Court  sud,  that  different  tribnnals  htfd 
decided  different  ways,  and  tbe  rule  would  be 
'  i  abaolate,  without  coete.> 
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Reffina  y.  Lewis,    Noy.  19i  1853. 

VOOB-RATX.  —  LIABIUTY     OP     TOLLS     RK- 
CHTBD     ON     QUAY.  —  AIIXNDMXNT     OF 

CASS. — TITLK   OP   LB880B8: 

A  case  from  the  Quarter  Sessions,  under  the 
13  4-  14  Vict,  c.  45,  as  to  Uabikty  of  tolls, 
levied  by  the  defendant  on  merchandise  at 
a  quay,  to  be  rated  for  the  relirf  qf  the 
poor,  was  directed  to  be  amended,  in  order 
to  show  whether  the  tolls  were  taken  m  re- 
spect of  the  use  of  the  soU,  in  order  to 
add  a   statement  of  how    the  property 
came  inio  the  possession  of  the  defendaut's 
lessors, 
Thu  waa  a  case  under  tbe  13  &  14  Vict, 
e.  45,  on  appeal  from  tbe  Qnarter  Sessions, 
as  to  the  defendant's  liability  to  be  rated  to 
tbe  relief  of  tbe  poor  in  respect  of  certain  dues 
or  tolls  leyied  on  mercbandiae  landed  on,  or 
diipped  from,  certain  quays  at  Swansea.    It 
^ipcared  that  tbe  oocapiera  had  been  rated  in 
respect  of  their  occupation,  and  tbe  defend- 
ant, who  was  lessee  under  the  corporation, 
of  the  qnays  held  by  them  for  the  vse  of  the 
public,  bad  been  rated  for  the  ownership  of  tbe 


Pashley  in  support  of  the  rate,  on  the  gnMHid 
tbe  toUs  constituted  an  oocnpation  of  the  land 
mider  the  43  Ehs.  c.  2,  citing  Rea  y.  Mae- 
danaH  12  East,  324;  Rem  y.  Nieholaon,  ib., 
330;  Ationey^Genaral  y.  Jones,  I  M'N.  &  G. 
574. 

WUles,  contrl^  on  tbe  ground  tbe  toll  was 
not  connected  with  the  occupation  of  the  Umd, 
bat  a  ton  thorough,  was  stopped  by  the  CourL 

ne  Court  aaid,  tbe  case  moat  Im 


>  See  ala«  Jlav  t.  KeeMny^  1  9mfL  440; 
r  V.  AvMiL  I  BL  Ik  Ad.  154. 


in  order  to  state  how  the  land  came  into  tbe 
possession  of  Ae  corporation  from  the  ances- 
tors of  tbe  lord  of  the  manor,  for  the  purpose 
of  showing  whether  the  toll  was  or  was  not 
taken  in  respect  of  tbe  use  of  the  soil. 

SMpmrte  Buekkmd.    Noy.  21,  1863. 

COUNTY  COURT.  —  RULB  ON  OPPICBB8  OP, 
TO  BBPUND  BUM  UNDBR  BXBCUTION.— 
BUMMABT   JUBISDICTION. — ACTION. 

Ueid,thai  a  rule  on  the  high  bailiff  and  clerk 
of  a  County  Court  to  refund  a  sum  under 
am    emeeuiion   on  goods   exempted  from 
seituret  will  not  be  granted,  but  an  aetion 
WMst  be  brought. 
This  was  a  motion  for  a  rule  nist  on  the 
high  bailiff  and   clerk   of  the   Qerkenweil 
Ckiunty  Court  to  refund  with  costs  the  simi  of 
tea  guineas  on  the  ground  the  goods  taken  in 
execution  were  exempted  from  being  seised. 
Duncan  in  support. 

Hie  Court  said,  the  case  could  not  be  dealt 
with  on  a  summary  application,  but  that  an 
action  must  be  brought,  and  the  rule  was 
therefore  refoaed. 


Jtfaerae  y.  Maclean^    Noy.  21,  1853. 

ABBITBATOB.  —  FOWBB    TO    AWARD  C06T8 
OP  AMBNOMBNT   IN   AWABD. 

An  amendment  in  an  award  was  obtained  by 
the  defendant  on  a  reference  back  under  a 
power  in  the  order  of  rrference,  which  also 
directed  the  costs  to  be  in  the  discretion  qf 
the  arbitrator:  Held,  discharging  a  nk 
nisi,  tot/ Aon/  costs,  to  set  aside  such  portion 
qf  the  award,  that  the  arbitrator  hadjuris^ 
diction  to  order  the  costs  of  the  amendment 
to  be  borne  by  the  defendant. 
This  was  a  rule  nisi  to  set  aside  so  nrach  of 
an  amended  award  as  directed  the  defendant  to 
pay  the  costs  of  tbe  amendment,  which  was 
obtained  by  him  on  the  ground  of  an  omission 
in  the  award.    It  appeared  that  in  the  original 
order  of  reference  toe  costs  were  in  tbe  discre- 
tion of  the  arbitrator. 

J.  Brown  showed  cauae  against  the  mle; 
JCfflRein  siqiport. 

Tbe  Court  said,  the  amended  award  was 
made  in  yirtue  of  Uie  original  order  of  submia- 
aion,  wiiicb  gaye  the  power  of  reference  back, 
and  the  arbitrator  had  therefore  atttbority  to 
make  tbe  order  aa  to  the  costs  of  amendinent. 
The  rule  would  be  discharged,  bat,  under  the 
circmnatances,  without  coats. 


Cflurt  0t  €nmmtttt  91c»f  • 
Morgan  y.  Cushman.    Noy.  16, 1853. 

FACTOB  AND  PBINCIPAL.  —  BAKKBUPTCT 
OP  PACTOB. —  ACTION  FOB  00008  «OLD 
AND  DBLiyBBBD. — BBT-OFP. 

Ceriumgoods  had  been  sent  by  theplmm^ 
to  G.,  a  faetor,  for  oak,  uad  weret 
dboMd  by  tho  drfendemt,  the 
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money  thereof  being  set-off  against   the 
value  of  other  goods  sent  by  the  drfendant, 
which  had  been  also  sold  by  6.  It  appeared 
G.  had  been  adjudged  a  bauknq>t  on  the 
plaintiff* s  petition  in  respect  qfthe  goods : 
Held,  that  as  the  set-off  did  not  amount  to 
a  payment  by  the  drfendamt  to  the  pkumtiff, 
he  was  thertfore  entitled  to  recover  in  an 
action  for  goods  sold  and  delivered. 
This  was  a  rule  nisi  obtadned  on  Nor.  5 
last,  on  leave  reserved^  to  set  aside  the  verdict 
for  the  plaintiff  and  enter  it  for  the  defendant, 
in  this  action,  which  was  brought  for  goods 
sold   and  delivered.     It   appeared  that  the 
plaintiff,  a  farmer,  had  sent  tne  goods  in  ques- 
tion to  a  factor  named  Golding,  and  that  they 
were  bought  by  the  defendant,  a  dealer,  their 
value  being  set-off  against  the  proceeds  of 
some  cheeses  which  Golding  had  sold  for  the 
defendant.    Golding  was  afterwards  adjudged 
bankrupt  on  the  petition  of  the  plaintiff,  for  the 
amount  of  the  proceeds  of  the  goods.    On  the 
trial  the  verdict  passed  for  the  plaintiff,  subject 
to  this  motion. 

M.  Chambers,  and  Hawkins  showed  cause ; 
Lush  and  T.  Chambers  in  support,  on  the 
ground  the  defendant  had.  in  point  of  fact, 
paid  the  bankrupt  for  the  gooas,  and  could 
not,  therefore,  be  sued. 

The  Court  said,  that  the  transaction  did  not 
amoimt  to  a  payment  by  the  defendant  to  the 
plaintiff,  and  the  rule  was  therefore  discharged. 


Moorhouse,  app.;  Gilbertson,  reap.    Nov.  17, 
1853. 

RBOI8TRATION  OF  V0TBR8. — PAYMSNT  BT 
LANDLORD  OF  TBNANT's  RATBS. —  DB- 
DUCTION  FROM  AMOUNT  OF  QUALIFICA- 
TION. 

Held,  that  where  the  landlord  paid  thepoor- 
rates,' water-rate,  and  local  board  of  health 
rate,  their  amount  was  to  be  deducted,  in 
calculating  the  annual  value  as  a  qual^ca* 
tion  to  be  on  the  list  of  voters,  from  the  rent, 
inasmuch  as  they  were  tenant's  rates. 

This  was  an  appeal  from  the  decision  of  the 
revising  barrister  for  the  Northern  Division  of 
Lancashire  expunging  the  name  of  a  Mr.  Raw- 
lings  from  the  list  of  voters.  It  appeared  he 
dauned  to  be  qualified  from  certam  freehold 
property  at  Preston,  which  he  held  jointly  with 
other  persons  and  let  at  rents  of  40«.  each 
house.  It  also  appeared,  however,  that  Mr. 
Rawlings  agreed  to  pay  the  amount  of  the 
poor-rates,  water-rate,  and  locd  board  of 
health  rate. 

E.  James  in  support,  on  the  ground  such 
payments  of  the  tenant's  rates  were  voluntary 
and  were  not  to  be  deducted  in  calculating 
the  annual  value. 

Byles,  S.  L.,  contrk. 

The  Court  said,  that  the  interest  in  the  pro- 
perty in  question  was  subject  to  an  agreement 
to  pay  a  charge  for  which  the  tenants  were 
legally  liable,  and  which  was  not  one  on  the 
property  within  the  exception  in  the  Act,  and 


die  amount  of  die  rent  was  onlv  after  the  de- 
duction of  what  the  landlord  nad  agreed  to 
pay,  and  which  was  the  same  as  ifhe  had 
agreed  to  receive  such  less  sunL  The  valneof 
the  rent  was  not  therefore  40t.  a  year,  and 
the  appeal  must  be  dispiisscd  with  costs. 


Earl  qf  MomUcasheU  ▼.  Barber.    Nov.  21, 
1863. 

ACTION  FOR  CONTRIBUTION  AGAINST  CO- 
COMMITTBB-MAN  OF  CLUB. — BVIDEKCB.— 
AUTHORISING  LOAN. 

On  the  trial  of  an  action  to  recover  contribu^ 
tion  from  a  committee-man  in  respect  of  a 
judgment  debt  paid  by  the  plaintiff.    Evi" 
dence  was  admitted  of  the  dtfendan^s  hav- 
ing acted  on  the  committee,  and  that  he  had 
authorised  the  contract  of  the  loan  and 
ratified  it  q/lerwards,  in  respect  of  which 
such  judgment  had  been  obtained :  Held, 
on  special  case,  that  such  evidence  was  pro* 
perly  admitted,  and  that  the  plaint^  was 
entitled  to  judgment. 
This  was  a  special  case  for  the  opinion  of 
this  Court.     The   action    was    brought   for 
money  paid,  to  recover  contribution  from  a 
member  of  the  Committee  of   the    Colonial 
Club  towards  a  judgment  at  the  suit  of  the 
Commercial  Bank,  which    the  plaintiff  had 
paid.    It  appeared  that  a  sum  of  3,000L  had 
been  borrowed  on  the  personal  security  of  the 
Committee  in  pursuance  of  a  resolution  at  a 
meeting  of  which  the  defendant  was  chairman, 
and  subsequently  a  further  sum  of  4,000/.  on 
the  credit  of  the  society  was  proposed  to  be 
borrowed  at  a  meeting  at  which  the  defendant 
was  also  present,  and  he  likewise  attended  the 
annual  meeting  at  which  the  proposal   was 
adopted.    It  also  appeared  that  the  defendant 
had  seen  the  credit  of  4,000/.  in  the  pass  book, 
and  had  drawn  and  signed  cheques  in  respect 
of  such  credit.    The  bank  having  sued  the 
plaintiff  for  the  4,000/.,  and  obtained  judg- 
ment, the  plaintiff  had  been  obliged  to  pay  a 
sum  of  2,600/.  in  addition  to  the  contribution 
amounting  to  100/.,  which  had  been  paid  by 
each  of  theeCommittee  (of  whom  there  were 
26),  and  this  action  was  brought  to  Recover 
contribution  from  the  defendant  towards  the 
additional  sum  paid  hj  the  pluntiff. 

Lush  for  the  plaintiff;  Bramwell  for  the  de- 
fendant. 

The  Court  said,  that  the  evidence  of  the  de- 
fendant's having  acted  on  the  Committee  was 
receivable  in  evidence  against  him  in  this 
action,  and  that  he  had  sufiicientiy  authorised 
the  contract  of  the  loan,  and  ratified  it  after- 
wurds,  and  the  plaintiff  was  therefore  entitled 
to  judgment. 

Lewis  ▼.  CoUard.    Nov.  25, 1853. 

ATTORMBT.  —  ACTION  FOR  BILL  OF  COSTS 
FOR  PRBPARING  DBBD  OF  AB8IGNMBNT 
FOB  BBNBFIT  OF  CRBDITOBB. 

An  attorney  had  prepared  a  deed  ^  assign' 
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wnaitfor  the  benefit  if  the  irfemdcmi^e  ere- 
ditore  after  Um  petitwm  m  hamkrmtejf,  and 
ike  commieeum  qf  am  act  of  banMrnptcy ; 
Held,  that  as  aseuranees  had  been  received 
qf  the  crediton^  concurrence  therein^  the 
pkdnHffwas  eniitled  to  recover  the  amonnt 
of  hie  bill  of  cost e  for  preparing  such  deed, 
which  would  be  wUid,  and  tended  to  save 


This  was  an  action  bv  an  attornqr  to  re* 
cofer  the  amount  of  his  bill  of  costs  for  pre- 
paring a  deed  of  assignment  of  the  defendant's 
goods  in  trust  for  the  creditors.  It  appeared 
the  deed  was  prepared  after  the  defendant  had 
petitioned  the  Court  of  Bankruptcy  and  an  act 
of  hankmptcy  had  been  committed.  On  the 
trial,  at  the  GuUdhall  Sittings,  before  Cresswell, 
J.,  the  pladntiff  obtained  a  rerdict,  subject  to 
this  motion. 

E,  James  in  support. 

The  Court  said,  as  the  plaintilFhad  received 
assorancet  that  the  creditors  would  concur  in 
the  transaction,  and  under  such  circumstances 
the  deed  would  be  valid  and  save  expense,  there 
vas  no  ground  for  imputing  ignorance  or  neg- 
ligence to  the  plaintiflT  in  his  profession  as  an 
attomej,  and  Uie  rule  would  be  refused. 


Court  of  tfr^t^lttf r. 
Be  Crespigny  v.  De  Crespigny,  Nov.  31,  1863. 

ACTION  ON  COVBNANT  IN  8SPARATI0N 
DKED  TO  MAINTAIN  DA UOHTSR8.— LI- 
MITATION   OF,   ON  ATTAINING  31. 

Tie  defendant  covenanted  in  a  deed  of  sepa- 
ration to  fnaintain,  educate,  and  support 
his  three  daughters,  in  consideration  of  their 
being  left,  and  so  long  as  they  were  Irft  in 
his  care,  custody,  and  control :  Held,  on 
demurrer  to  the  plea  in  an  action  on  this 
covenant,    that  the    defendant's    liability 
continued,  although  the  daughters  had  at- 
tained  the  age  of  21. 
This  was  an  action  on  a  covenant  in  a  deed 
of  separation,  wherebv  the  defendant  cove- 
nanted to  maintain,  eaucate,  and  support  his 
three  daughters,  in  consideration  of  then:  being 
left,  and  so  long  as  they  were  left  in  his  care, 
custody,  and  control,  with  the  exception  of  such 
periods  during  which  thev  should  visit  their 
mother.    It  appeared  the  daughters  were  now 
of  age,  and  the  question  arose  on  a  demurrer 
to  a  plea,  whether  the  defendant's  liability  still 
continued. 

Pashley  for  the  plaintiff  in  support  of  the 
demurrer;  Hill  for  the  defendant,  contriL 

The  Court  said,  the  covenant  was  not  limited 
by  any  such  condition  as  that  now  sought  to 
he  introduced,  and  the  plaintiff  was  therefore 
entitled  to  judgment. 

White  and  another  v.  Blewitt.    Nov.  31, 1853. 

ACTION  BT  BXBCnTORS  ON  PROMISSORY 
NOTB.  —  PLBA  OP  DI8CHAR0B.  —  NUDUM 
PACTUM. 

The  defendant  pleaded,  in  an  action  on  a  pro* 
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mssory  note  by  his  father's  egeemtors,  thai 
his  father  had  discksarged  him  from  pay* 
meni  m  consideration  of  his  abstaming 
from  complaints  as  to  the  unfair  distrUm* 
Hon  qf  hts  property  among  his  children  : 
Held,  on  Semirrer  to  this  plea,  that  the 
agreement  was  nudum  pactum,  and  the 
plaintiffs  were  entitled  to  recover^ 

This  action  was  brought  by  executors  to 
recover  the  amount  of  a  promissory  note  given 
by  the  defendant  as  a  security  for  a  loan  from 
the  testator,  who  was  his  faUier,  to  which  the 
defendant  pleaded  that  he  had  been  discharged 
from  payment  of  the  note  in  consideration  of 
his  aDstaining  from  repeating  complaints  of 
the  unjust  distribution  by  his  father  of  his  prd» 
perty  among  his  children.  To  this  plea  there 
was  a  demurrer  on  the  ground  the  agreement 
was  without  consideration  and  not  binding. 

Bovill,  for  the  plaintiffs,  in  support  of  the 
demurrer ;  Clark  for  the  defendant,  contrk. 

The  Court  said,  there  was  no  consideration 
for  the  agreement  alleged  in  the  plea,  as  it  was 
not  binding  either  on  the  father  or  the  son, 
and  was  entirely  a  nudum  pactum.  The  de- 
murrer would  therefore  be  allowed,  and  judg- 
ment be  given  for  the  plaintiffs. 


Finer  v.  Hawkins*    Nov.  35, 1853. 

INBOLVBNT.  >—  RBMAND  IN  RB8PBCT  OP 
JUDGMBNT  DEBT.  —  DI8CHARGB  ON 
JUDOB'S  OBDBR.— ACTION  TO  RECOVBR 
SUM   PAID. 

An  insolvent  was  remanded  for  seven  months, 
in  respect  of  a  promissory  note  due  to  the 
dtfendant,  on  which  judgment  had  been  ob* 
tained.  The  dtfendant  then  issued  a  ca.  sa. 
under  the  1  ^-3  Vict.  e.llO,f.85,  butagreed 
to  his  discharge  on  a  Judge's  order  for 
payment  of  a  certain  sum,  and  the  remain* 
der  by  instalments.  The  sum  was  paid  and 
the  discharge  took  place,  Tfte  insolvent 
then  brought  an  actum  to  recover  back  the 
sum  so  paid :  Held,  that  he  was  not  entitled 

tOi 


It  appeared  that  the  plaintiff  had  been  dis- 
charged under  the  Insolvent  Debtors'  Act, 
from  all  his  debts  forthwith,  and  as  to  a  sum  of 
59/.,  the  amount  due  to  the  defendant  on  a  bill 
he  had  accepted,  and  in  respect  of  which  a 
judgment  haa  been  obtained,  he  was  remanded 
for  seven  months  from  the  date  of  the  vesting 
order,  on  the  ground  such  debt  had  been  frau- 
dulently contracted.  The  defendant  then  issued 
a  ca.  sa.  under  the  1  &  3  Vict.  c.  110,  s.  85, 
against  the  pluntiff,  who  obtained  his  discharge 
on  consenting  to  a  Judge's  order  for  payment 
of  a  sum  down  and  the  remainder  ny  fixed 
instalments.  This  action  was  afUawards 
brought  to  recover  a  sum  of  15/.,  the  amount 
of  the  first  pavment,  as  money  had  and  re- 
ceived by  the  defendant  to  the  plaintiff's  use< 
On  the  triid  before  Martin,  B.,  a  nonsuit  passed, 
and  this  rule  nisi  had  been  obtained  to  set  it 
aside  and  for  a  new  trial. 
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Superior  Ctmrts: 


KHOwkMwadDammmMhfomaiaamt^ 

TIm  Comrt  aaid«  the  paTment  vu  vdnatary 
and  made  under  a  foil  knowledge  of  the  fticts. 
Uie  detaining  creditor  had  power  to  arrsat  the 
ineolvent  on  a  ca,  sa.  under  the  Statute,  and 
the  debtor  was  enabled  either  to  ff^n  bail  or 
pay  the  dibt.  He  had  choeen  the  latter  al- 
tBmatiTe,  and  covMi  not  now  recover  back  the 
amonnt  so  paid.  The  nde  most  therefore  be 
diaaiarged* 


having  been  fonnd  at  li  o'dock  at  ngfal  wi& 
iqfciuents  of  hooeebwaking  n  iub 
II  wjlhout  lawCoI  ejEciue.  Ob  the 
trial,  at  the  MidAesez  Sesnons,  in  October 
last,  tiie  prisoner  was  found  gufl^  of  the  pot- 
sesaon,  ont  the  jury  found  there  was  no  efi- 
dence  of  an  intent  to  connnit  a  iidony,  where- 
upon ^e  point  was  reserved,  whether  tibe  con- 
viction  was  valid. 

JMdKesflPM  for  the  prosecution. 

The  Cmtfi  said*  Ilia  eonviction  mast  beeo»> 


Court  Iff  Criminal  f^^pd* 
Regmm  v.  SUme.    Nov.  19,  1853. 

PVBJUKT  ASSIGNED  ON  AFFIDAVIT  IN  AD- 
MIRALTY COURT  SWORN  HFORR  MASTRR 
XXTRAj  IN  CHANCXRY. — ^JURISDICTION. 

Held,  that  a  Matter  Extra,  ts  Ckemeery  hat 
not  tueh  jmritdietiom  to  take  t^/idamtt  m 
the  Cemrt  ofAdmraitp  at  to  twpport  an 
mdictmeat  for  perftay  thereoog  mtd  a  eoa» 
victum  wat  revertedm 
Tbis  waa  a  point  reserved  for  the  opnioB  of 
^s  Court,  on  an  indictment  for  wdlul  and 
corrupt  peijury  in  an  affidavit  in  the  Court  of 
Admiralty  in  a  salvage  case.    It  appeared  on 
the  trial  before  Erie,  J.,  at  the  last  York  As- 
sizes, that  the  affidavit  waa  sworn  before  a 


Ctnact  0f  JkodnruyfCB* 

(Coram  Mr.  Commissioner  Goulbmm^ 

Is  re  WUKamt.    Nov.  28,  1853. 

BANKRUPT  LAW  CONSOLIDATION  ACT.* 
CHOICB  OF  ASSIGNRRS.  —  WHRN  JOINT 
AND  SBPARATB   PBTITION8. 


Master  Extra,  in  Chancery,  and  that  it  was  the 
practice  of  the  Court  of  Admiralty  to  receive 
affidavits  so  sworn.  The  defendant  was  con- 
victed, subject  to  this  point  reserved. 

Crott  for  the  defendant. 

T.Perronet  Thmiqftom  vnd  W.  DiffbfSeymumr 
in  support  of  the  conviction. 

The  Comrt  said,  that  a  Master  Extra,  had  no 
authority  to  admmister  the  oath  in  the  Admi- 
ralty Court,  and  that  the  fact  of  such  affidavits 
being  acted  on  in  that  Court  did  not  confer  the 
authority.  Although,  therefore,  the  offence 
might  amount  to  a  misdemeanor  for  attemptiDg 
to  impose  on  the  Admiralty  Court,  it  was  not 
peijury,  and  the  conviction  was  accordingly 
reversed. 


Regina  v.  BaUey.    Nov.  19, 18S3. 

INDICTMENT  FOR  POSSESSION  OF  HOUSE- 
BREAKING IMPLEMENTS. — EVIDENCE  OF 
INTENTION   TO   COMMIT  FELONY. 

A  pritoner  wot  iadieled  under  the  14  ^  13 
Vict.  e.  19,  of  having  been  found  at  12 
o'clock  at  niffht  with  implementt  of  haute' 
breaking  in  hit  pottettion  without  lawful 
exeute.  There  wot  no  evidence  of  an  in- 
tention  to  commit  a  felony.  The  conviction 
wat  confirmed. 

It  appeared  that  the  prisoner  had  been  in« 
dieted  under  the  U  &  15  ^ct.  c.  19»  s.  1,^  of 


After  a  petition  for  an  a^udkaiion  t 
oimcn^f,  an  aoyuaKotufu  tttued 
hit  eO'pnrtnert :  HM,  that  the  meeting  ftr 
the  choice  of  attigneet  in  the  teparmiehmdh' 
ruptcy  mutt  he  adjourned  wM  the  cheiti 
under  the  joint  petition,  under  the  11  ^  18 
Vict.  c.  106,  t.  98. 

In  this  case  it  appeared  that  since  the  adju- 
dication against  the  above  banknq»t,  inio 
traded  in  partnership  with  two  other  psrtieB, 
an  adjudication  had  also  been  obtained  against 
such  other  partners,  but  that  they  had  not 
surrendered.  It  was  now  proposed  at  this  first 
sitting  for  proof  of  debts  and  choice  of  sasig- 
nees  on  the  former  petition,  to  proceed  to  such 
choice  under  the  bankruptcy,  and  on  the  other 
petition  coming  on  to  obtain  an  order  to  annex 
the  proceedings  tiierein  under  the  12  &  13  Vict 
c.  106,  s.  98.^ 

Sheard  in  support. 

The  Court  said,  the  proper  course  was,  to 
adjourn  the  choice  until  the  choice  should  be 
made  in  the  joint  petition,  leaving  the  estate  in 
the  meanwhile  in  the  hands  of  the  official  ss- 
signee,  uad  the  matter  was  accordingly  sd- 
joumed. 


'  Which  enacts,  that  "  if  any  person  shall  be 
found  by  night  having  in  his  possession,  with- 
out lawral  excuse  (the  proof  of  which  excuse 
shall  lie  on  such  person),  any*'  "  implement  of 
housebreaking  "  "  shaQ  be  guilty  of  a  misde- 
meanor." 


■  Which  enacts,  that  "  after  a  fiat  issued,  or 
a  petition  for  adjudication  of  banknqitcy  fiied, 
against  or  by  one  or  more  member  or  membars 
of  a  firm,  any  petition  or  petitions  for  adjudi- 
cation of  bankruptcy  against  or  by  anv  ether 
member  or  members  of  such  firm,  shall  oe  filed 
and  prosecuted  in  the  Court  in  i^ich  the  first 
fiat  or  petition  was  presented:  and  immedi- 
ately after  the  adjudication  under  such  other 
petition  or  petitions,  all  the  estate,  reel  ssd 
personal,  of  such  bankrupt  or  bankrupts  shall 
vest  in  the  official  assignee  and  the  aeditors* 
assignee  (if  any)  under  the  first  fiat  or  petition ; 
and  thereafter  all  separate  proceedings  undff 
such  petition  or  petitions  shall  be  stayed;  and 
such  petition  or  petitions  shall,  irithout  af- 
fecting the  validitv  of  the  first  fiat  or  petition, 
be  annexed  to  ana  form  part  of  the  same.'* 


Siie  fttgal  eb^vbiVf 
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THE  APPBOACHING  SESSION  OF 
PARLIAMENT. 

VmW  OOMMIBSIOMS. 

THt  unparaneled  number  of  Conmiisstons 
DOW  in  active  operation,  lor  the  pni^se  of 
inquiring  into  and  reporting  npon  varfons 
branches  of  the  law,  with  a  Tiew  to  altera- 
tion and  improvement^  has  been  ivpeatedlv 
a  subject  of  comment  in  these  pt^es,  as  ft 
b  a  topic  of  general  obsenration  in  all 
drcles  of  the  Legal  Profession. 

That  inqiiiries  will,  in  general,  be  tnost 
advantageously  conducted  by  those  who 
have  some  practical  acqnintance  with  the 
subject-matter  of  investigatioti,  can  hardhr 
be  disputed.  It  may  also  be  conceded, 
that  an  unreserved  interchange  and  oom- 
psrison  of  sentiment  between  those  who 
nave  extenaive  experienee  in  the  working  of 
anj  branch  of  the  law  or  its  administration, 
is  well  calculated  to  develope  evisting  evils, 
and  to  suggest  the  appropriate  remedy.  In 
short,  no  one  denies  thai  many  useful 
measttfes  of  legal  reforaa  have  emanated 
from  Commissions  ;  bitt  the  maltiphoation 
of  Commissieiis  will  beeome  a  jnst  subjeet 
ef  complamt,  if  by  this  device  thone  in 
authority  seek  to  throw  from  their  own 
shoulders  the  responsibility  incidental  to 
official  position,  and  to  fix  it  fipon  those 
who  are  not  the  servants  of  the  public,  and 
have,  properly  speaking,  no  public  functions 
to  dischttrge.  No  doubt  it  is  eonvonient, 
wben  inquiries  are  made  in  Parliament, 
with  respect  to  the  intentions  of  Qovera* 
meat,  in  reference  to  any  particnlar  branch 
of  the  law,  to  be  able  to  state  that  the 
sitbject  H  under  the  consideration  of  a  body 
of  learned  Comfmissionera,  or  that  the 
Commisrioners  are  preparing  a  report,  or 
that  the  report  of  the  CommisaioBers  is 
shout  to  be  laid  on  <he  table,  as  the  fact 
Vol.  xlvii.    No.  1,344. 


may  be.  Let  it  not  be  forgotten,  howtrvef, 
that  it  is  to  the  Law  Officers  of  the  Crown, 
and  especially  to  the  individual  placed  At 
the  head  of  the  legal  department,  the  Le- 
gislature and  the  Public  must  look,  for  tifa 
meastires  necessary  and  expedient  for  a^ 
curing  the  efficient  and  satisfactory  admi- 
nistration of  the  laws,  and  not  to  irrespon- 
sible and  unpaid  Connnissioners.  Tfan 
latter  may  suggest  and  recommend,  but  h 
is  the  function  of  the  executive  goverfttMMt 
to  give  force  and  practical  efTeet  to  the 
snggestions  and  recommendations  of  the 
Commissioners. 

Nothing  has  yet  occurred  creative  of  awy 
doubt  that  Lord  Cranworth  is  fully  sensible 
of  the  resnonsibilities  of  his  elevated  ptf- 
aition ;  ana  as  his  lordship,  from  a  fortunate 
combination  of  circumstances,  is  in  the  ea- 
joyment  of  more  abundarit  leisure  than  amy 
of  his  immediate  predecessors,  it  may  be 
fairly  expected  that  he  is  applying  all  tte 
energies  of  his  remarkably  accurate  mind  to 
the  consideration  of  the  various  measures  of 
legal  improvement  which  it  will  devoive 
upon  him  to  announce  and  explain  upon  the 
re^assembling  of  Parliament. 

The  Lord  Chancellor,  it  seems,  is  not 
content  with  the  fate  of  the  Bill  for  the 
Registration  of  Assurances,  which  certainly 
did  not  originate  with  him,  but  which  he 
adopted  with  as  little  reserve  as  if  he  had 
been  its  sole  parent.  His  lordship's  BiM, 
it  will  be  remembered,  after  passing  through 
its  various  stipes  in  the  House  of  Lord^, 
was  transmitted  to  the  House  of  Comitiotis 
about  the  middle  of  the  month  of  June  last, 
and  then  referred  to  a  select  Committee,  « 
majbrity  of  the  members  of  which  were,  Ms 
usual  with  regard  to  government  bills,  sup- 
porters of  the  present  admimstration.  The 
Select  (kimmictee,  afWr  deUberatiag  upon 
and  settlinff  the  oo^irse  of  pvooeedtn?, 
examined  Urn  following  witHtsaet  >4-;Mr. 
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William  Strickland  Cookaon,  Mr.  Edwin 
Wilkina  Field,  Mr.  William  Williams,  Mr. 
John  Fawcett,  Mr.  G.  Webster,  Mr.  Bullar, 
and  Mr.  Coulson.  Af\er  hearing  the  evi- 
dence of  these  gentlemen,  the  Committee 
proceeded  to  consider  the  Bill,  and  agreed 
to  an  unanimous  expression  of  opinion,^ 
**  that  many  of  the  serious  objections  urged 
in  the  petitions  against  the  registration  of 
all  assurances  relating  to  landed  property 
are  well  founded  and  have  been  substan- 
tiated ;"  and,  in  conformity  with  this  jpso- 
lution,  the  Committee  recommended  the 
House  not  to  proceed  with  the  Bill  for  the 
Begistration  of  Assurances,  but  suggested 
*'  the  immediate  appointment  of  a  Commis- 
sion for  the  purpose  of  further  considering 
the  subject  of  registration  of  title,  with  re- 
ference to  facilitating  the  sale  and  transfer 
of  land,  in  order  that  a  Bill  for  effecting 
that  object  may  be  brought  into  Parliament 
at  the  commencement  of  the  next  Session." 

The  suggestion  of  the  Select  Commit- 
tee of  the  Commons,  that  a  Commission 
should  be  immediate^  appointed,  was  not 
adopted,  but  the  Lord  Chancellor  is  now 
about  to  issue  a  Commission  upon  this  sub- 
ject, which  it  is  proposed  should  be  con- 
ducted upon  principles  altogether  novel  and, 
to  some  extent,  speculative.  The  Commis- 
sion is  to  be  addressed  to  twelve  persons, 
and  it  is  not  intended  that  they  should  meet 
together  and  discuss  the  subject  upon  which 
they  are  ultimately  to  report, — they  are  to 
be  requested  rather  to  refrain  from  inter- 
oommunication,  and  each  member  of  the 
Commission  is  to  be  furnished  with  all 
available  materials,  which  he  is  to  hateh  in 
private,  and  at  the  end  of  a  limited  period 
18  expected  to  bring  forth,  in  the  shape  of 
a  report,  the  produce  of  his  solitary  mcu- 
bation.  By  this  method,  it  is  supposed  the 
Commissioners  will  be  thrown  upon  their 
own  resources,  that  individual  invention  and 
ingenuity  will  be  taxed  to  the  utmost,  and 
that  if  tne  difficult  problem  is  to  be  solved 
of  how  deeds  are  to  be  registered  without 
increasing  the  expense  or  diminishing  the 
security  of  the  owner  of  land,  it  cannot  fail 
to  be  hit  off  by  some  one  of  the  twelve 
Commissioners  who  are  expected  to  make 
this  matter  the  aubject  of  their  cogitaiiona.' 

The  new  acheme  for  the  Begistration  of 
Aaauranoea,  if  any  ahould  be  determined 
upon,  can  hardly  lie  expected  to  be  matured 
in  the  coorae  of  the  approaching  Session, 


but  it  is  understood  that  the  Lord  Chan- 
cellor will  be  prepared,  at  the  commence- 
ment of  the  Seaaion,  to  introduce  a  Bill 
abolishing  the  various  Diocesan  Courts  of 
Probate  diroughout  the  kingdom,  as  well 
as  the  Prerogative  Court  of  Canterbury,  and 
eatablishing  a  great  Metropolitan  Begiitry 
for  WilU  both  of  real  and  personal  estate. 
The  details  of  this  important  measure  are 
not  yet  probably  definitively  determined 
upon,  but  we  have  good  reaaon  to  believe, 
that  the  Bitt  ia  not  only  framed,  but  ap- 
proved, by  the  Government,  and  that  it  will 
be  amongst  the  earliest  and  most  prominent 
measures  of  Law  Reform  introduced  in  the 
Session  of  18$4. 

The  Commission  announced  in  the  lait 
Number,'  for  inquiring  into  the  state  of  the 
Law  and  its  adnunistration  in  British  India, 
waa  imperatively  called  for  in  consequence 
of  the  diacloaurea  produced  by  the  discus- 
aions  which  took  place  laat  Session  upon 
the  Bill  relating  to  the  Government  of 
India.  A  large  proportion  of  the  members 
of  the  Commission  have  had  the  hest  op- 
portunity of  local  acquaintance  with  the 
subject  of  investigation;  but  we  should 
desure  to  see  the  whole  system  of  judicial 
patronage  in  the  Colonies  thoroughlv  exa- 
mined mto  and  exposed,  and  should  be 
agreeably  disappointed  if  it  turned  out  that 
the  appointmenta  to  tj^is  branch  of  the 
public  service  were  made  vrith  a  due  regard 
to  the  interests  of  the  Colonies  and  the 
honour  of  the  mother  country. 


*  8ce  Report,  Lea*  Obs^,  vol  46,  p.  331, 
'  We  maderataad  that  an  eminent  aolicitor 
win  1^  one  of  die  GoBuniaiioBan, 


PROJECTED   JOINT-STOCK   TRUST 
COMPANIES. 

We  have  briefly  to  call  the  attention  of 
the  Profeaaion  to  the  noticea  which  have 
been  given  in  the  London  Gazette  and  the 
newapapera,  of  projected  Joint-Stock  Com- 
panies for  the  execntion  of  private  trosta. 
Amongat  theae  the  South  Sea  Company 
again  atanda  conspicuous,  though  not  alone, 
as  it  did  in  the  kst  Session  of  Parliament 

The  objections  to  these  projects  are  ma- 
nifold, both  in  principle  and  detail.  Ve 
adverted  in  our  last  volume  to  muiy  evib 
and  inconveniences  which  would  arise  from 
private  trusts  being  managed  by  a  numerous 
board  of  directors.  A  Master  in  Cbanceiy, 
or  a  single  Judge,  or  a  email  number  of 
truateea,  are  able  to  enter  into  all  the  detaiU 
of  the  management  of  an  estate,— to  giv«  * 
careful  oonatderation  to  the  proper  educa* 


'  See  owtet  p.  39* 
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tioa  of  infadte,  the  control  of  tbeir  fatore 
property,  their  adTSDcement  in  society,  their 
traveDing  ahroUd,  their  marriage,  and  the 
ttre  of  their  interests  throughout  their 
fives.  Are  all  these  domestic,  family,  and 
prWate  concerns  to  be  discussed  and  con- 
sidered by  a  public  board,  composed  of  per- 
sons who  know  nothing  of  the  personal 
feelings  and  interests  of  the  parties?  Then 
consider  tbe  disclosures  which  must  come 
before  the  board  in  regard  iff  the  shares 
And  interests  which  the  cestui  que  truete 
may  have  in  banking  and  mercantile  firms. 
Some  of  the  members  of  rival  establishments 
may  be  on  the  board,  and  thus  become  ac- 
quainted with  matters  which  ought  to  be 
kept  secret. 

Considering  the  improvements  which 
have  been  effected  m  the  Court  of  Chancery, 
by  which  assets  may  be  administered  and 
trusts  carried  into  effect  with  expedition 
and  at  moderate  expense,  these  projects 
seem  altogether  uncalled  for.  At  present 
the  persons  interested  in  trusts  aro  repre- 
sented by  their  respective  solicitors,  who 
lealously  attend  to  their  wishes,  but  if  the 
affairs  be  placed  in  the  hands  of  a  public 
company,  the  solicitor  of  the  company 
would  naturally  attend  chiefly  to  the  profit 
and  advantage  of  his  clients,' the  directors, 
and  would  &el  little  sympathy  with  the 
numerous  ce^^t  que  truete,  whose  interests 
would  be,  for  the  most  part,  confided  to 
clerks  and  agents. 

Again,  these  joint-stock  companies  are,  of 
course,  to  be  paid  a  per  centage  for  execut- 
ing and  managing  the  trusts  confided  to 
them.  Now,  it  may  be  asked,  why  should 
the  law  be  altered  in  favour  of  such  com- 
panies, and  remain  unaltered  with  regard  to 
all  other  trustees,  whether  private  indivi- 
duals or  solicitors,  who  can  be  allowed 
nothing  for  their  trouble  or  loss  of  time  ? 
If  the  South  Sea  Company  succeed  in  ob- 
taining a  repeal  of  the  existing  role,  the 
change  should  not  be  confined  to  joint-stock 
eompaniesy  but  extended  to  all  classes  of 
trostees. 

Such  are  a  few  of  the  suggestions  which 
we  at  present  offer,  and  we  invite  further 
communicationa  on  the  subject. 


LAW  OF 


ATTORNEYS 
LICIT0R8. 
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proifessional  agent  in  Scotland  Mr.  Fraser* 
a  writer  to  the  signet,  and  had  afterwards 
sanctioned  the  retainer  and  employment  of 
Mr.  Poole  as  his  solicitor  in  England,  on 
the  recommendation  of  Mr.  Fraser.  It  ap- 
peared that  a  private  arraneement  had  beei^ 
entered  into  oy  Mr.  Poole,  to  allow  Mr. 
Fraser  one-half  of  the  profits  arising  from 
Mr.  Grordon's  business,  and  on  the  taxation 
of  Mr.  Poole's  bills  of  costs,  Mr.  Gordon 
presented  a  petition,  claiming  to  be  entitled 
to  have  the  bills  taxed,  having  regard  to 
such  agreement,  and  to  have  such  portion 
as  Mr.  Fraser  was  to  receive  under  the 
agreement  disallowed,  together  with  all 
charges  for  attendances,  conferences,  and 
correspondence  between  Mr.  Poole  and  Mr. 
Fraser. 

The  Moiter  of  the  Both  said,  **  The  ease 
is  to  be  considered  in  two  ways :  either  the 
agreement  between  Fraser  and  Poole  was 
legal,  or  it  was  illegal.  If  it  were  legal, 
no  question  can  arise  upon  the  subject,  oe« 
cause  Mr.  Fraser  did  not  contract  on  behalf 
of  his  principal,  but  on  behalf  of  himself, 
and  Mr.  Gordon  cannot  be  entitled  to  the 
benefit  of  a  legal  contract  to  which  he  is 
not  a  party  ;  if  it  be  illegal,  the  argument 
that  Mr.  Gordon  was  defrauded  cannot  be 
maintained,  because  Mr.  Poole  could  charge 
no  more  Uian  he  would  be  legally  entitled 
to,  if  he  had  Ihitered  into  no  agreement  with 
Fraser.  The  plaintiff  will  pay  to  Poole 
only  that  which  he  would  be  bound  to  pay 
him  if  there  had  been  no  agreement  oe- 
tween  Fraser  and  Poole.  It  is  contended, 
that  the  clause  in  the  Statute  of  Geo.  2  ^ 
renders  the  contract  illegal.  It  is  what  is 
called  a  hotchpot  Act,  relating  to  many 
other  subjects ;  but  the  recital  is  this  :^- 
*  Whereas  divers  persons,  not  admitted  as 
attorneys,  do,  in  conjunction,  with,  or  hj 
the  contrivance  of,  certain  attorneys,  act  as 
attorneys,'  and  it  then  proceeds  to  enact — 
that  if  any  attorney  shall  act  as  the  agent 
for  an  unqualified  person,  &c.,  such  attorney 
shall  be  struck  off  the  Rolls,  and  be  liable 
to  be  committed. 

"Now,  this  is  a  highly  penal  clause,  and 
must  be  construed  strictly.  It  means,  that 
if  a  solicitor  shall,  by  any  contrivancet 
attow  one  not  duly  qualified  to  act  as  ,m  so- 
licitor, he  shall  be  subject  to  be  struck  oS 
the  Rolls  and  imprisoned. 

'*Here,  if  Poole  had  lent  his  name  to 
Fraser,  and  had  allowed  him  to  act  as  a 
solicitor  in  London,  he  would  be  liable  to 
the  penalties  prescribed   by  this  daasa; 


A  Mb.  Goboon  had  employed  as  his]  >  23  Geo.  3>  c  46.  s,  ih 


o  2 


lao 


LawqfAthmeysandSoHeiton.'-RevUwf  f3taf$  Lam  rf  Cotit. 


but  there  is  nothing  m  the  Aet  saying,  thmt 
an  attorney,  acting  aa  each,  and  being  re- 
sponsible to  his  clients  for  the  oondact  of 
his  business,  and  Hable  for  any  miaoondact, 
inay  not  give  a  charce  on  the  profits,  or  even 
a  proportion  of  tne  profita,  to  anodier 
person. 

'*  I  am  far  from  saying  that  the  contract 
between  Mr.  Poole  and  Mr.  Fraser  was  legal ; 
but  assumii^  that  this  was  an  iDegal  con- 
tract, and  came  within  the  Act,  what 
would  be  the  penalty?  Is  the  client  to 
get  the  benefit  of  it  as  against  the  solicitor, 
and  be  relieved  from  paying  his  bill  of  costs? 
No ;  the  penalty  is,  that  the  solicitor  is  to 
be  struck  off  the  Rolls,  and  not  that  he 
shall  lose  the  profits  of  his  professional 
labour. 

"  Upon  what  principle  or  authority  is  it 
assumed,  that  this  case  is  obnoxious  to 
this  clause,  and  that  the  client  is  to  have 
the  benefit  of  it  ?  The  cases  of  Sumner  r. 
Bidffway,  1  ^ss.  k  M.  748,  and  Coatee  ▼. 
ffawkyard,  ib.  746,  do  not  apply.  In 
order  to  compel  a  solicitor  to  take  out  his 
certificate,  he  cannot  recover  his  costs  if 
he  act  without  one ;  and  here,  if  Mr.  Poole 
had  neglected  to  take  out  his  certificate,  he 
could  not  recover  from  Mr.  Gordon  more 
than  costs  out  of  pockect. 

**  There  are  two  grounds  on  which  the 
contract  might  be  considered  illegal  s — 1st, 
under  the  Statute  of  the  22  Geo.  2,  c.  46  ; 
or,  2ndly,  upon  the  general  policy  of  the 
kw.  In  the  first  case,  Mr.  Poole  would  be 
liable  to  be  struck  off  the  Rolls ;  and  in  the 
second,  Mr.  Fraser  could  not  enforce  the 
contract  against  Mr.  Poole ;  but  it  would 
be  a  strange  thing  to  hold,  that  Mr.  Gordon 
(who  is  not  a  party  to  it)  could  obtain  the 
benefit  of  a  contract  which  he  insists  is 
illegal,  and  void  as  between  the  parties  to  it. 

"  I  do  not  express  any  opinion  whether 
such  a  contract  could  be  supported ;  but  I 
cannot  fail  to  observe  to  what  an  extent  the 
argument  of  the  petitioner  would  go,  sup* 
pose  a  solicitor,  in  embarrassed  drcum- 
atances,  agreed  to  pay  a  portion  of  the 
profits  of  nis  business  to  his  creditors,  if 
they  allowed  him  to  carry  it  on,  and  con* 
tracted  not  to  commence  legal  proceedings 
against  him,  or  make  him  bankrupt  or  in- 
solvent ;  could  it  be  reasonably  urged,  that 
the  effect  of  such  an  agreement  would  be 
this — that  the  clients  of  the  att(miey  would 
become  entitled  to  deduct  fVom  their  bills 
of  costs  that  proportion  of  his  profits  which 
-  the  solicitor  bad  undertaken  to  pay  to  hia 
various  crediton  ?  It  would  be  a  strange 
doctrine  to  say,  that  because  the  contract  I 


between  an  attorney  and  his  crediton 
was  an  ill^al  one,  all  the  dienta  would  be 
entitled  to  deduct  from  their  bills  of  costs 
the  proportion  which  he,  by  an  invalid  oodp 
tract,  had  agreed  to  pay  his  creditors. 

**  I  have  no  doabt  that  this  petition  cannot 
be  supported,  and  that  Mr.  Gordon  cannot 
get  the  benefit  of  the  contract  by  any  pn- 
ceedine  of  this  description ;  whether  he 
could  by  any  other  mode,  I  do  not  say; 
but  I  certainly  do  not  encourage  any  fdrtber 
attempt/*  Gordon  r.  DaUell,  15  Bear. 
351. 


NOTICES  OF  NEW  BOOKS. 

A  Treatise  on  the  Law  of  Costs  in  Jctums 
and  other  Proceedings  in  the  Courts  of 
Common  Law  at  Westminster,  By  Johk 
Gray,  Esq.,  Barrister-at-Law.  London: 
Lumley.  1853.  Pp.  611. 
This  is  a  very  important  and  useful 
work.  The  costs  of  litigation,  and  the  pro- 
portions and  amounts  to  be  paid  by  the 
several  parties  to  an  action,  are  often  but 
little  inferior  to  the  subject-matter  in  dis- 
pute. It  is  40  years,  as  observed  by  Mr. 
Gray,  since  the  last  edition  of  Mr.  fiaron 
HuUock's  treatise  on  this  subject,  and  al- 
though it  is  still  cited  in  cases  where  the 
Law  has  remained  unaltered,  the  changes 
during  that  long  period  of  time  have,  for 
the  most  part,  rendered  it  obsolete. 

The  Author  thus  states  the  necessity  of 
a  new  work  and  the  course  he  has  adopted 
in  its  composition : — 


'*The  first  idea  naturally  occurring  to  anj 
one  undertaking  to  deal  with  the  Law  of  Costs, 
would  be  the  ptoductkin  of  a  new  edition  of 
Baron  HuUock'a  Treatise ;  but  from  the  com- 
mencement, it  became  evident  that  it  was  im- 
possible to  treat  the  subject  in  that  manner. 
A  very  large  portion  of  that  work  consists  of 
cases,  the  reports  of  which  are  given  at  great 
length,  and  which  cases  are  either  no  longer 
law,  or  no  longer  require  such  lengthened  no- 
tice ;  and  by  far  the  greater  portion  of  the  ma- 
terials for  a  work  on  Costs  consists  at  pressat 
of  cases,  rules,  and  Sututes  which  were  not  in 
existence  at  the  time  the  last  edition  of  Baron 
HuUock*s  book  was  published.  The  intention, 
therefore,  to  publish  an  edition  of  that  Treatise 
was  very  soon  abandoned ;  the  author  thought 
that  greater  justice  could  be  done  to  the  sub- 
ject by  attempting  an  original  work,  and  the 
present  is  the  result.  At.the  same  time  it  is 
rijfht  to  state  that  some  parte  of  Mr.  Baron 
HuUock's  Treatisa,  whieb  ware  thought  to  be 
afatlabis,  have  been  traosferrad  to^thia  volume, 
and  duly  acknowledged;  the  extent  of  these, 
however,  does  not  exceed  a  few  pages, 

••  That  the  subject  of  Costs  is  one  of  sum- 
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cieBl  nDportnee  to  jtntiff  a  treatitey  eannot  be 
doubted.    The  right  and  liability  to  them  ar^ 
often  of  mach  greater  importance  to  eoitora 
than  the  claims  in  which  the^  originate ;  nor 
nrast  it  be  imagined  that  questione  o£  coats  are 
decided  upon  mere  abstract  arbitrary  provisions 
withoat  reference  to  general  principles.    For- 
maty,  indeed,  principles  were  in  some  degree 
lost  sight  ofy  and  ctmsiderable  confusion  was 
caused  by  the  conflicting  and  erroneous  de- 
cisions which  ensued ;  but  the  Courts  of  kte 
years*  assisted  by  the  Legislature,  have  done 
much  to  restore  order  and  congraity.    An  en- 
deavour has  been  made  to  give  this  work  a 
character  for  something  more  than  a  repository 
of  Statutes  and  Cases,  by  keeping  principles 
ever  in  view,  and  while  placing  the  foundation 
of  the  decisions  of  the  Courts  in  an  inteHtgible 
light,  pointing  out  nnreservedly  where  those 
prindplea  appear  to  have  been  departed  from. 
*'  The  work  was  commenced  many  years  ago, 
and  progressed  from  time  to  time;  but  the 
author  chose  to  delay  its  completion  until  the 
changes  which  were  m  progress  in  the  Law  of 
Costs  should  appear  to  have  tenninated.    He 
thon^t  this  was  the  case  when  the  Common 
Law  Procedure  Act  passed ;  he  then  sent  it  to 
press,  and  about  one-third  of  it  was  printed  be- 
fore the  Rules  of  Hilary  Term,  1853,  were  pro- 
mulgated.    Those  Rules,    however,   affected 
various  portions  of  the  text ;  and  although  it 
might  have  been  possible,  by  means  of  corri- 
genda and  otherwise,  to  make  what  had  been 
printed  available,  it  was  thought  better  to  sacri- 
fice what  had  been  done,  and  commence  anew 
with  the  proper  corrections  in  the  text ;  and 
accordingly  that  course  was  adopted,  and  the 
book  is  now  presented  to  the   Profession  as 
containing  the  law  on  the  subject  as  it  exists  at 
the  present  time." 

At  the  first  view,  it  might  be  presumed 
that  a  treatise  on  costs  could  be  comprised 
in  small  compass,  and  that,  not  only  its 
general  principles,  but  moat  of  its  details, 
might  be  arranged  under  a  few  compreben- 
iive  heads.  The  present  work,  however,  is 
£vided  into  no  less  than  65  chapters,  and  I 
their  contents  will  show  the  variety  and 
extent  of  the  roles  laid  down,  as  well  by 
the  Legislature  as  by  the  orders  and  de« 
^dsions  of  the  Superior  Courts.  The  work 
treats  of— 

1.  The  costs  of  an  action  in  general. 

2.  Of  the  costs  of  issues. 

3.  Of  the  general  costs  of  a  cause. 

4.  Of  costs  of  divisible  issues. 

5.  Of  the  costs  of  evidence  applicable  to 
issues  found  against  a  party,  as  well  as  to 
issues  found  for  him. 

6.  Of  costs  where  there  are  issues  of  law. 

7.  Of  costs  where  there  are  sevend  defend- 
ants. 

8.  Of  the  limitation  of  costs  by  particular 
Statutes. 

9  to  12.  Of  the  limitation  of  costs. 


13.  Double  and  treble  costs  as  between  at- 
torney and  client. 

14.  Of  enforcing  the  Statutes  taking  away 
or  giving  costs,  by  entering  a  suggestion. 

15  to  18.  Costs  in  particular  actions. 

19.  Costs  of  feigned  issues. 

20,  21.  Costs  in  actions  where  parties  sue 
or  are  sued  in  a  ])articular  character. 

22.  Costs  in  actions  against  justices  of  the 
peace  and  other  parties  for  acts  done  in  a  ju- 
dicial or  ministerial  capacity. 

23.  Actions  where  the  plaintiff  sues  in  form4 
pauperit. 

24.  Costs  where  the  action  is  terminated 
whollr  or  in  part  before  verdict,  by  the  act  or 
default  of  the  niaintiff. 

25.  Costs  where  the  action  is  tenninated  by 
neglect  of  the  plaintiff  to  try.  after  notice  from 
the  defendant  under  the  **  Common  Law  Pro- 
cedure Act,  1852." 

26.  Costs  where  the  suit  is  terminated  either 
wholly  or  in  part  before  verdict,  by  the  default 
of  the  defendant. 

27.  Costs  where  the  suit  is  terminated  before 
verdict  by  death,  or  by  consent  of  both  parties. 

28.  Costs  upon  payment  of  money  into 
Court. 

29.  Of  costs  upon  the  payment  of  money 
into  Court  after  a  tender,  or  after  a  summons 
to  stay  proceedings  on  payment  of  debt  and 
costs. 

30.  Costs  of  new  assignment. 

31.  Costs  on  pleas  in  abatement. 

32.  Security  for  costs. 

33.  Staying  proceedings  until  payment  of 
costs. 

34.  Staying  proceedings  on  payment  of  tba 
debt  and  costs. 

35.  Stayinff  proceedings  on  the  consolidation 
of  actions  and  where  the  debt  has  been  paid  by 
third  parties. 

36.  Costs  of  amendments  in  the  process  or 
pleadings  in  actions. 

37.  Costs  upon  the  arrest  of  a  defendant. 

38.  Incidental  costs  relating  to  evidence^not 
governed  by  the  verdict. 

39.  Costs  of  special  juries  and  of  views. 

40.  Costs  of  the  day. 

41.  Costs  where  the  cause  is  made  a  r»- 
manet. 

42.  Costa  where  a  new  trial  is  granted. 
Costs  where  a  trial  de  novo  is  awarded. 
Coats  upon  a  repleader. 
Costs  where  the  judgment  is  arrested. 
Costs  upon  judgment  non  obstante  vere- 


43. 
44. 

45. 
46. 
dicto, 
47. 
48. 


Costs  of  proceedings  in  error. 
Costs  upon  proceedings  bj  geire  facias 
and  revivor. 

49.  Costs  upon  special  vcrdiets,  special 
cases,  and  questions  stated  under  the  powaca 
of  the  Common  Law  Procedure  Act,  1852. 

50.  Costs  on  awards. 

51.  Costs  of  proceedings  by  mandamus. 

52.  Costs  in  prohibition. 

53.  Costs  upon  quo  warrenfo  information's. 

54.  Costs  on  mdietoienta  removed  by  esi^ 
tionsHm 
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65.  Costs  on  orders  of  jiistioet  and  other 
proceedings  removed  by  eerHortari, 
•  56.  Co^  on  criminal  informations. 

"57'  Costs  of  inqiusitions  under  the  Tithe 
Acta. 

58.  Costs  of  cases  sent  front  other  Courts 
for  the  opinion  of  the  Judges  of  the  Superior 
Courts. 

59-  Costs  of  rules  and  motions  generally. 
.  60.  Of  the  taxation  of  costs. 

61.  Of  setting-off  and  deducting  costs  of 
issues. 

62.  Of  set-off  in  cross  actions  and  deduc- 
tion of  interloctttorr  costs.    . 

63.  Of  the  mode  of  recovering  costs  in 
general. 

64.  Actions  by  attorneys  and  solicitors  to 
recover  costs. 

65.  Of  actions  to  recover  costs  as  damages. 

Mr.  Gray  baa  rendered  much  service  to 
the  Profession  by  his  complete  and  compre- 
hensive analysis  of  all  the  Statutes,  Bules» 
and  Decisions  on  the  subject  of  Costs*  and 
by  the  dear  and  skilful  arrangement  of 
them  under  the  several  chapters  and  sec 
tionsy  divisions  and  subdivisions,  which 
constitute  his  work.  The  Appendix  com 
prises  the  General  Rules  of  last  Hilary 
Term  ;— The  Table  of  Fees  of  the  Court 
and  Offices  (which  we  hope  will  be  speedily 
reduced)  ; — ^the  Sheriff's  Fees ; — ^the  Costs 
of  specially  indorsed  Writs; — and  Uie  ex 
penses  of  a  view.  A  copious  Index  affords 
ready  reference  to  the  contents  of  the 
volume. 


RECEIPTS  ON  BONDS*  POLICIES,  See, 

The  Stamp  Act,  16  &  17  Vict.  c.  59,  in 
the  Schedule,  requires  that  a  "  receipt  or 
diseharge  given  for  or  upon  the  payment  of 
money  amounting  to  2f .  or  upwards  "  shall 
belli. 

A  question  has  arisen,  whether  this  en- 
actment applies  to  money  paid  in  discharge 
of  a  bond  or  policy  of  assurance, — ^the  dis- 
charge of  which  was  hitherto  written  on  the 
bond  or  policy,  without  stamp. 

So  of  mortgases  when  paid  off,  wliich 
were  effectually  dischai^ed  by  an  indorse- 
ment signed  by  the  proper  party,  acknow- 
le^ng  the  receipt  of  the  money. 

The  words,  it  will  be  observed,  are  very 
comprehensive :  **  receipt  given  on  the  pay- 
ment of  monej^."  Now,  snpposmg  it  ble- 
eame  necessary  to  put  in  eviaenoe  a  bond, 
or  policy,  or  mortgage,  with  a  receipt  in- 
dorsed, hut  having  no  penny  stamp,  could 
it  be  received?  Let  it  be  recollected,  that 
the  stamp  cannot  be  afBzed  aubeequently, 
on  pajrment  of  any  penal^  whateyer,  as  m 
ether  inaolBeientlj  stamped  * 


But  then  the  second  section  of  the  saioe 
Act,  I6k  17  Viet  c.  59,  provides  that  all 
the  allowances  and  exemptianst  &c.,  con- 
tained in  any  Acts  of  the  same  kind,  and 
in  force  at  the  passing  of  this  Act,  shall 
be  in  fiill  force  with  respect  to  the  duties 
by  this  Act  granted,  &c.,  so  far  as  the  same 
shall  be  applicable  and  not  hereby  ex- 
pressly provided  for,  and  so  far  as  the 
same  shdl  not  he  wperseded  by,  and  shall 
be  consistent  wHh,  the  express  provisions  of 
this  Act. 

The  Schedule  to  the  present  Act  also 
contains  certain  exemptions  as  to  money  in 
the  hands  of  bankers,  &c.,  hut  does  not 
mention  the  receipts  heretofore  given  with- 
out stamp  on  bonds,  policies,  &c.  The 
large  ad  valorem  or  otlier  stamps  on  those 
instruments  appear  to  have  been  deemed 
sufficient  to  cover  the  ordinary  receipt 
stamps,  and  now  that  the  receipt  stamp  u 
reduced  to  a  penny,  it  may  be  presumed  the 
Legiskture  did  not  contemplate  the  exten- 
sion  of  the  new  stamp  to  those  instru- 
ments. The  exemptions  referred  to  in 
former  Statutes  seem,  therefore,  to  be  con- 
tinued by  the  operation  of  the  2nd  section. 

We  shall  be  glad,  however,  to  hear  that 
the  doubt,  if  any,  has  been  set  at  rest  by 
the  Stamp  Office  authorities. 


INCORPORATED  LAW  SOCIETY. 

INTRODUCTORY    LSCTURB    OP    M.    ARCRSR 
8HEE,   ESQ.,  ON   EQUITY. 

Mr.  Archer  Sheb  commenced  his  Comae 
of  Lectures  on  Equity  in  the  Hall  of  the  Inoor* 
porated  Law  Society,  on  Monday  the  7th  No- 
vember.   The  learned  gentleman  said,  that-— 

The  Science  of  Equity  as  understood  and 
applied  bv  the  various  branches  of  that  juris- 
diction which  constitutes  her  Majesty's  High 
Court  of  Chancerjr  in  England,— mdud'mg  in 
its  range  the  judicial  functions  of  the  House  of 
Lords  in  iu  strictly  appellate  character, — com- 
prised so  wide  a  field  of  practical  inquiiy»  af  ^ 
supply  in  itself  an  impressive  warning  against 
the  indulgence  of  antiquarian  research  or  philo- 
sophical speculation,  in  the  attempt  to  develop 
and  elucioate  its  principles  and  practice.  la 
offering,  therefore,  some  preliminary  observa* 
tions  of  a  general  joature,  on  this  most  import- 
ant branch  of  our  national  jurisprudence,  hs 
should  endeavour  to  compress  within  ytsrf 
narrow  limits  the  few  remarks  which  he  deemed 
it  material  to  make,  in  reference  to  what  might 
be  called  the  historical  portion  of  his  subject 

The  origin  of  this  peculiar  and  somewfast 
anomalous  jurisdiction  was,  however,  too 
closely  connected  with  the  great  prindple  of 
which  it  was,  in  its  highest  atlribatas  tbestt- 
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thoritilive  aod  practical  exponent,  to  admit  of 
hit  leanng  wholly  annoticed  a  few  leading 
poinu  of  1^^  and  conatitntioDal  history,  which 
woald  tend  to  explain  the  process  of  its  intro- 
dnctiun  and  deTciopnient. 

Met  at  the  outset  by  the  sinf^nlar  fact,— not 
nnfreqoently  the  subject  of  cavil  and  sarcasm 
on  the  part  of  non-professional  censors, — whose 
name  indeed  was  Legion,-~that  the  separation, 
or  distinction  between  Law  and  Eqmtywasa 
peculiar  and  exceptional  charfcteristie  of  Eng- 
fish  jurisDnidence.— they  were  naturally  led  to 
the  consideration  of  the  causes  which  lud  pro- 
duced this  apparent,  and,  to  some  orer-precise 
theorists,  distressiofp  anomaly. 

Those  causes  might,  indeed,  in  themselves, 
be  matters  of  little  moment,  as  bearing  on  the 
details  of  Equitable  Science ;  --for  the  immu- 
table principles  of  truth,  integrity,  and  fair 
desNog  between  man  and  man,  were  ascertain- 
able on  grounds  of  reasoning,  far  remote  from 
any  question  of  Anglo-Norman  learning,  or 
Anglo-Saxon  nationality.  But  when,  in  the 
enitenee  of  that  strong  feeling  against  foreign 
innovation  which  gave  rise  to  the  emphatic  pro- 
test: "  Nobumu  ieges  AngUm  mutari,"  we  traced 
the  main  reason  why  the  ordinary  tribunals 
of  the  country  had  disdained  to  mould  their 
proceedings  in  conformity  to  the  more  advanced 
Bjttem  of  jurisprudence  developed  in  the  for- 
mularies of  the  Civil  and  Canon  Law, — we 
bad  no  difficulty  in  understanding  how  those 
who  were  qualified  bv  a  higher  intellectual 
training,  to  estimate  the  graduallv  extending 
nquirements  of  society,  bad  eagerlv  sought  to 
lopply,  by  indirect  fbeans,  those  deficiencies  in 
die  administration  of  justice,  which  the  igno- 
nnce  of  a  rude  and  unlettered  aristocracy,  in 
whom  the  legislative  functions  were  chiefly 
vested,  and  the  jealous  distrust  of  an  alien  phi- 
losophy, common  to  almost  all  classes,  con- 
•pired  to  perpetuate. 

It  was  hardly  necessarr  to  observe,  that  in 
^  earlier  period  of  the  Norman  dominion  in 
Bngland,  and,  indeed,  during  many  succeeding 
^oentiont,  the  Clergy  were  the  chief,  \S  not 
me  sole  depositaries  of  such  learning  as  the 
>ge  could  boast,  in  a  region  where  the  faint  re- 
Terberation  of  that  impulse  which  the  gradual 
nrival  of  letters  in  Western  Europe  had  begun 
to  commanicate  to  the  human  mind,  was  hut 
pmianyandindistinctlvfiBlt  The  duties  of  their 
tacred  calling,  no  less  than  the  eariv  training  of 
t  strict  and  predsa  scholastic  discipline,  could 
not  fail,  in  the  case  of  those  among  the  clergy 
gifted  with  a  more  than  average 
i  of  reflective  intelligeno^,  to  direct  their 

^-ts  into  a  channel  whosa  ^natural  course 
M  towards  the  studv  of  those  moral  and  social 
obfigatioM,  on  the  right  estimate  of  which  the 
tme  principles  of  legal  science  must  ever  de- 
pend. It  rej^ed  but  a  scanty  acquaintance 
wi^  the  writings  of  the  early  canonists  and 
o^^Imis,— to  discover  through  the  puzsling 
>Mdmm  ofasomewbat  crabbed  latimty,— the 
detr  and  bright  substance  of  that  ethical  wis- 
taa,  vUch,  dimlj  and  fltfullv  shadowed  forth 
^  "•  PW«  of  heathen  philosophy  ooold  be 


fhlly  discerned  by  the  liaht  of  Christiaa  tmlli 
alone.  However  distorted,  in  a  batbanms  age,. 
may  have  been  their  applicatioii  of  those  eternal 
maxims  of  right  and  justice,  to  which,  as  the 
wisest  in  their  generation,  they  yielded  a  willing 
theoretic  assent,— however  occasionally  warped 
or  defaced  their  standard  of  moral  perfectkm»  by 
the  influence  of  local  prejudice,  saoerdotal  pride* 
or  misguided  seal  in  the  cause  of  their  ministij 
or  order,--it  eould  hardly  be  denied  that  the 
clergy  were  the  first  in  England,  as  elsewhere, 
to  recognise  and  assert  those  higher  duties 
affecting  the  mutual  relations  of  men,  to  whidi 
direct  leffisktion  save  but  an  imperfect  sane* 
tion,  ana  social  abuse  even  more  fatally  denied 
their  natural  development. 

Whatever  might  have  been  the  line  of  policy 
adopted  by  the  Church,  in  the  various  strugglea 
connected  with  questions  of  political  liberty  or 
power,— contests  in  which,  where  their  own 
privileges  were  nnassailed,  we  should  generally 
find  them  ranged  on  the  side  of  prerogative,— 
the  services  which  they  had  rendered  to  the 
cause  of  civil  freedom,— H>f  social  and  legal 
equality,  could  never  be  forgotten  hj  those 
who  valued  the  birth-right  of  an  Englishman* 
and  indulged  an  honest  national  pride  in  the 
early  emancipation  of  the  humbler  classes  of 
this  country  from  territorial  servitude,  and  the 
grinding  exactions  of  feudal  power.  And  if 
we  might  fairly  attribute,  in  great  measure* 
to  their  influence,  the  transformation  of  the  serft 
" adter^H ffkba/'  into  the  "bold  peasantry* 
their  country's  pride,'*  it  was  no  less  certain  that 
to  the  manner  in  which,  as  Chancellors,  they 
had  availed  tliemselves  of  the  authority  vested 
in  them  by  the  custody  of  the  Great  Seal,— and 
the  delegation  of  an  ill-deflned  and  conse- 
quently ekstic  Royal  Prerogative,  to  enforee* 
between  man  and  man,  those  maxims  of  con* 
scientious  right  wbdch  the  Common  Law 
wholly  ignored  or  disregarded,  we  owe  the 
origin  and  gradual  development  of  our  system 
of  Equity. 

It  waa  not  his  purpose  to  detain  them  from 
the  consideration  of  the  more  practical  details 
of  the  subject,  by  endeavouring  to  trace  the 
historical  progress  and  gradual  expansion  of 
this  important  judicial  authority.  But  two  ob« 
servations  suggested  themselves  in  connexioii 
with  its  origin  and  growth,  which  were  of 
some  interest  in  a  constitutional  as  well  as  a 
legal  point  of  view.  Had  the  power  of  the 
Crown,  in  those  early  times,  been  restricted  in 
practice  within  the  limits  by  which  it  might  be 
said  to  have  been,  even  then,  ui  some  sense* 
theoretically  circumscribed,— this  salutarv  mo* 
dification  of  the  unben^g  and  tecnnical 
rigour  of  the  Common  Law,  could  not  have 
been  quietiy  effected  by  the  sole  force  of  Pre- 
rogative, evading  or  expanding  the  rules  of 
ordinary  jurisdiction,  in  fevonr  of  moral  right 
and  conscientious  du^.  The  wisdom  of  the 
most  enlightened  clerical  Chancellor,  clothed 
with  all  the  anthority  of  the  Soveragn  of 
whose  conscience  he  waa  supposed  to  be  the 
depositaiT  and  goardian,  could  have  supplied 
no  remedy  against  the  stem  operation  or  laws 
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fittsn  Che  litertl  9od  vavaryiog  purport  of  which ' 
the  admiai^trativd  fuocUon  had  no  power  to 
deviate,  and  the  legislative  spirit  as  little  in- 
clination to  recede.  Thus  what  was  in  its 
origin  an  irregularity,  had  worked  most  fa- 
v^wrablj — he  might  almost  say  providentially, 
for  the  interests  of  justice;  and,  in  the  course 
of  ages,  while  the  extent  and  force  of  the  pre- 
rogative had  been  gradually  diminished  in 
practice,  and,  at  length,  clearlv  defined  in 
theory, — the  judicial  authority  which  owed  its 
rise  to  an  exaggerated  estimate  of  that  preroga* 
tive, — so  far  from  suffering  by  the  diminution 
of  the  power  which  had  eaUed  it  into  existence, 
— had  experienced  a  gradual  and  steady  de- 
velopment,—acquiring,  at  length,  that  prescrip- 
tive consistence  and  solidity  which  constitute 
it  at  this  day  the  most  august,  comprehensive, 
and  formidable  jurisdiction  to  which  the 
citiflens  of  a  free  atate  ever  yielded  a  constitu- 
tional and  unhesitating  obedience.  On  the 
other  hand,  the  somewhat  anomalous  character 
of  the  jurisdiction,  as  evading  and  controlling, 
on  discretionary  grounds,  the  operation  of  the 
written  or  Common  Law,  had  acted  beneficially 
on  the  interests  of  equitable  science  amongst 
us»—- by  chiefly  restricting  the  attention  of  those 
who  had  been  entrusted  with  the  administra- 
tion of  this  branch  of  our  legal  system,  to  the 
principles  of  moral  right  and  wrong,  with  a 
view  of  more  completely  working  out  the 
theory  of  substantial  justice,  unfettered  by  the 
rules  of  a  too  stringent  technicality.  Without 
meaning,  for  a  moment,  to  disparage  the 
merits  of  those  who,  in  other  countries,  have 
applied,  and  successfully  applied,  their  talents 
to  the  compilation  of  a  Code  embod}dng  in  its 
provisions,  and  professing  to  give  combined 
effect  to  the  two  principles  of  technical  and 
conscientious  jurisprudence,  he  might  be  per- 
miittad  to  observe  that  a  cursory  examination 
of  that  admirable  monument  of  legal  industry, 
the  Code  Napoleon,  would  ^sily  convince  the 
student  that  the  complete  and  effective  amalga- 
mation of  these  two  principles  in  the  admini- 
stration of  justice  was  a  problem  of  which  they 
had  yet  to  seek  the  solution.  And  those  who 
had  an  opportunity  of  observing  the  practical 
working  of  the  French  judicial  system,  admi- 
nistered, as  it  was,  on  the  basis  of  that  justly 
celebrated  code,  would  hesitate  before  they  de- 
cided that  the  balance  of  substantial,  or  even 
of  speedy  justice,  in  matters  of  equitable  cog- 
nisance, was  in  favour  of  the  united  jurisdic 
tion  as  exemplified  in  the  procedure  of  our 
neighbours.  He  might  venture  to  assert,  that 
the  gradual  elaboration  of  our  system,  through 
the  various  phases  of  its  rise  and  progress,—' 
strengtheoed  as  it  had  been  by  traditional 
notions  of  Royal  Prerog^ativ^  tested  by  a 
more  searching  and  exclusive  attention  to  the 
main  principle  it  represented,  and  enriched  by 
the  accumulated  judicial  wisdom  of  centuriea, 
— ^had  eonferred  on  onr  equitable  tribunals  a 
wide  range  of  action  in  the  enforcement  of 
m^ral  right,  and  a  vigorous  promptitude  in  the 
repression  of  irreparable  wrong,  for  which  we 
should  in  vain  seek  in  the  more  scientific,  per- 


haps, but  less  practical  and  energetic  theories 
of  justice  embodied  in  Continental  codes. 
The  nature  and  extent  of  the  authority  of  the 
Court,  in  reference  to  the  two  subjects  of 
"  Specific  Performance"  and  "  InjuMdum" 
would,  perhaps,  afford  a  sufiicient  illustration 
of  his  meaning  on  this  point. 

He  did  not,  however,  forget  that  the  object 
for  which  they  were  there  assembled  was  not 
the  discussion  of  the  comparative  merits  of  our 
system  of  Equity,  but  the  practical  explanation 
of  its  theory  and  functions  $  and  if  he  did  not 
offer  an  apology  for  an  apparent  digression,  it 
was  that  die  facts  at  which  he  had  thus  slighdy 
glanced,  had  a  legitimate  bearing  on  the  prin« 
ciple  to  which  all  equitable  science  must  be  re- 
ferred, and  tended  to  show  that  its  most  em- 
phatic and  effective  recognition  was  the  main 
and  ever  conspicuous  characteristic  of  the 
jurisdiction  whose  nature  and  duties  they  were 
about  to  consider. 

Equity,  as  a  term  of  British  Jurisprudence, 
and  m  its  most  extensive  signification,  could 
hardly  dispense  with  a  twofold  definition.  In 
one  sense,  indeed,  and  in  the  broadest  general 
senee,  it  might  be  accurately  defined  as  sub- 
stantial and  conscientious  justice,  distinguished 
from  the  result  of  merely  positive  law,  in  which 
sense  it  was  well  described  by  Grotius  as 
correctrix  ejus  in  qtto  lex  propter  universalitatem 
deficit. 

That  principle,  no  doubt,  pervaded  its  whole 
operation ;  but  it  had  also  a  more  technical  and 
restricted  meaning,  as  implying  the  admini- 
stration of  justice  according  to  certain  definite 
rights  between  party  and  party,  ascertained  in 
reference  to  rules  not  less  stringent  than  those 
recognised  and  enforced  by  the  Common  Law, 
but  of  which  that  law  took  no  cognisance,  and 
which,  in  some  particulars,  were  even  directiy 
opposed  to  its  theory. 

It  was  not  merely  the  great  redressor  of  in- 
justice,— the  vindicator  of  moral  right  against 
every  ingenious  variety  of  actual  fraud  which 
could  elude  the  penalties  of  law, — supplying, 
by  the  interposition  of  its  extraordinary  power, 
the  administrative  deficiencies  of  mere  legsl 
procedure,  where  justice  required  that  aid,— 
and  intervening  with  equal  decision  and  effect 
to  arrest  the  ordinary  course  of  Law,  where  its 
operation  would  be  against  right  and  conscience. 
Apart  from  those  more  obvious  functions, 
although  by  no  means  independentiy  of  them. 
Equity  had  raised  up  a  separate  structure  or 
system  of  law,  worked  by  its  own  macbineiy* 
and  govented  by  its  own  rules,  which  in  pro- 
cess of  time  had  assumed  as  distinctly  autho- 
ritative a  shape  as  the  maxims  of  Common 
Law,  or  the  express  enactments  of  the  Legisla- 
ture. The  administration  of  trusts,  in  all  the  end- 
less variety  into  which  the  wants  and  interests 
of  a  highly  commercial  society  have  moulded 
and  fashioned  them,  might  be  said  toconttituta 
in  itself  a  distinct  branch  of  jurisprudence,;^ 
were  not  its  origin  and,  in  many  respects  its 
working  details,  so  closely  connected  iritb  tiiS 
broader  general  princi^e  whi^  was  the  dis- 
tinctinre  boast  of  JSqnity.    Ths  infinite  divsmity 


Incmpoirott^hm^  Stoirt^ifc,  Jfc  ^rctif  ><W*  Jf^ti^imit^'bttime'^ 


II 


of  subjects  and  detail  to  trhich  it*  0|)efeaUon 
exteuded  woald  naturally  secure  for  it  a  very 
lar^e  share  of  their  attention  as  they  proceeded 
in  the  investigation  of  the  principles  and  prac- 
tice of  Equity.  In  the  i)rcitaiinary  and  cursory 
riev7  of  his  subject  which  he  had  proposed  to 
himself  in  that  evening's  discourse,  chrono- 
logical propriety  and  philosophical  accuracy 
alike  suggested  that  he  should  first  deal  with 
the  more  general  and  less  technical  charac- 
teristics of  the  science. 

The  intervention  of  Equity,  in  relieving 
a^^ainst  fraud  perpetrated  under  the  sanction 
aod  by  means  of  the  machinery  of  If  gal  forms» 
constituted  a  part  of  its  functions  of  which  the 
rationale  could  not  but  be  easily  apprehended, 
and  the  moral  necessity  admitted  without  hesi- 
tation. It  was  a  jurisdiction  of  such  obvious 
expediency,  on  the  clearest  principles  of  simple 
JQslice,  that  it  seemed  almost  superfluous  to  ex- 
plain its  action  by  the  ordinar}'  method  of  illusr 
tralive  example.  Still,  as  a  recurrence  to  first 
principles,  however  familiar  they  might  be  to 
the  reasoning  mind,  could  never  obstruct,  and 
might  often  facilitate,  its  progress  towards 
logical  or  philosophical  truth,  it  might  be  as 
well  to  proceed  step  by  step  in  the  process  of 
illustration,— submitting,  it  necessary,  to  the 
reproach  of  being  trivially  or  tediously  expla- 
natory, for  the  sake  of  avoiding  the  more  se- 
rious risk  of  being  im])erfectly  understood. 

Positive  law,  it  was  evident  must  be  founded 
on  general  rules,  wliich,  however  judiciously 
framed,  would  often  exhibit  an  unsatisfactory 
mult  la  their  application  to  individual  cases. ' 

The  law  which  conferred  on  a  man  the  ab- 
solute control  over  any  species  of  property, 
necessarily  implied  that  he  was  morally  and 
intellectuaily  a  free  agent  in  dealing  with  the 
interest  so  vested  in  him.  His  fitness  to  be 
trusted  with  that  control,  implying  such  free 
agency,—  and  apart  from  the  question  of  abso- 
lute mental  incapacity,  which,  in  all  systems, 
XBust  necMsarily  form  a  ground  of  personal 
disqualification,— could  be  ascertainable  only 
by  reference  to  a  general  standard  of  age  $  and 
tbe  law,  accordingly,  in  this  country,  as  in  all 
other  civilised  countries,  fixed  the  earliest 
period  of  his  life  at  which  a  man  should  be  at 
liberty  to  exercise  the  rights  of  ownershij)  over 
that  which  was  defined  to  be  his  property. 
Whether  he  would  act  wisely  or  foolishly  in 
dealing  with  those  rights,  was  a  question  with 
which  the  law  could  nave  no  concern.  With- 
in the  limits  of  law,  and  to  the  extent  to  which 
it  recognised  the  efibjoet-roatter  of  property  as 
a  thing  transmissible  from  one  person  to  an- 
other, ad  arkiirium  poindentu,  and  so  as  to 
effect  a  total  or  par&al  change  of  ownership, 
the  will  of  the  owner, —being  a  person  compos 
n«/w  fittd  mdjmrii,  moat  be  itnrettered. 

The  eeqBwe  pMaeselon  of  property,  however, 
7a  necessary  condition  of  civil  \\h  in  all  ra- 
tiooal  commnaitiei,  and  oDe  on  which  the  ex- 
istence of  that  abaoliite  power  of  dispoeition  of 
which  he  had  been  speaking,  was  necessarily 
contbgent,  nmst  often  depend  on  certain  for- 
mal and  documentary  evidencea  of  ownerahlp ; 


Especially  where  the  title  and  consequent  pos-* 
ression  were  derived  from  recent,  or  compara* 
lively  recent  dealings  between  aaao  and  man. 
Accordingly,  it  was  the  province  of  ptisitire 
law  to  prescribe  the  ceremonies  which  were  to 
give  full  legal  effect  to  transactions,  having  for 
their  object  the  arbitrary  transmission  of  pro- 
perty from  one  owner  to  another.  Thns,  the , 
formalities  necessary  for  the  due  execiuioii  of 
deeds  inter  vivos,  and  those  which  were  re- 
quisite to  give  validity  to  testamentary  disposi- 
tions, were  clearly  defined  by  law : — and  the 
document  fulfilling  these  technical  requii^itions, 
—'Secfindum  Huhjectam  materiem, — if  executed  by 
the  party  having  the  necessai-y  legal  dominion 
over  that  subject  matter,  was,  of  course,  primd 
facie,  unimpeachable. 

It  was  obvious,  however,  that  there  v.-cre  a 
variety  of  possible  circumstances,  under  which 
a  great  practical  injustice  might  be  the  result 
of  allowing  its  technical  effect  to  a  legal  docu* 
ment,  executed  with  all  due  formalities.  Igno* 
ranee  or  misapprehension  on  the  part  of  a 
vendor  or  donor,  as  to  the  extent  or  importance 
of  the  interests  with  which  he  is  purportmg 
to  deal,— fraudulent  misrepresentations  made 
to  him  as  to  the  value  of  the  supposed  equiva- 
lent for  which  he  has  stipulated,— undue  influ- 
ence,  arising  from  peculiar  social,  or  confi- 
dential relations,  —  brought  to  bear  on  his 
fears  or  his  feelings, — these  and  many  other 
circumstances  affecting  the  relative  position 
of  the  contracting  parties,  might  each  in 
its  degree,  and  according  to  its  bearing  on 
the  facts  of  the  rase,  afit)rd  the  strongest  moral 
grounds  for  setting  aside  a  transaction  entered 
into  on  both  sides,  with  every  external  evidence 
of  freedom  and  deliberation. 

But  clear,  and,  indeed,  self-evident  as  was 
this  proposition  in  theory,  when  they  attempted 
to  define  the  exact  limits  which,  in  practice, 
must  be  held  to  separate  material  from  unim- 
portant error  as  to  fact,— trivial  exaggeration 
from  designing  falsehood, — and  the  legitimate 
bias  of  gratitude  or  affection,  from  the  despotic 
control  which  plausible  knavery  could  so  often 
exert  over  moral  weakness  or  irresolution,— 
they  soon  perceived  the  enormous  difficulty  of 
laying  down  any  general  rule  which  should, 
in  terms,  be  applicable  on  sill  occasions  where 
the  validity  of  a  document  was  challenged  on 
any  one  of  the  grounds  to  which  he  had  above 
adverted ;  and  it  was  at  once  admitted  that  the 
true  solution  of  each  individual  ca^e  must  de<- 
pend  on  the  close  application  to  its  peculiar 
circumstances  of  nicer  and  more  exact  prin* 
ciples  of  judicial  morality  than  could  well  be 
embodied  in  a  clause  of  the  most  skilfully 
framed  Act  of  Parliament,  or  an  article  of  the 
roost  carefnlly  digested  code.  That  nice  ad- 
justment of  the  scales  of  moral  justice,  when 
the  balance  would  be  injuriously  affected  by 
the  weight  of  mere  legal  forms,  was  the  pecu- 
liar province  of  Equity  as  administered  in  our 
Courte.  How  far  the  distinctions  which  sug- 
gested themselves  between  the  judicial  require* 
ments  of  the  two  systems  might  affect  the 
fueetion  of  the  expediency  or  inexpediency  of 


Intiniig  tepints  tbe  Juritdictimis  of  Law  and 
Equity,  he  did  not  atop  to  inqairo.  But  it  waa 
impoaaible  to  immM  too  itronglyon  the  mind 
of  the  8tadent»  woo  wonld  master  the  details  of 
iIm  latter  acioDceb  the  necessity  of  reflective  con- 
■uleration  in  working  out  its  true  principles, — 
and  dose  ethical  as  well  as  logical  reasoning  in 
their  practical  application. 

(The  remaining  part  of  this  Lecture  will  be 
^ven  in  the  next  Number.] 


ANNUAL  REGISTRATION  OP  AT- 
TORNEYS. 

LAST  DAY  FOR  XBGI8TRAB*8   CBRTIPICATB. 

Our  readers  are  aware  that  the  l6th  inst.  is 
the  last  day  for  pajring  the  Stamp  Duty  on  the 
Annual  Certificates  of  Attorneys,  but  in  order 
to  pay  this  tax  to  the  Inland  Revenue,  they 
must  first  obtain  the  certificate  of  the  Registrar 
of  Attorneys,  at  the  Hall  of  the  Incorporated 
Law  Society,  in  Chancery  Lane 

Hie  Act  of  Parliament  allows  the  Registrar 
its  days  after  having  received  the  usual  decla- 
ration, signed  by  the  attorney  himself,  or  his 
partner,  or  (in  the  case  of  country  attorneys) 
tho  London  agent  In  strictness,  the  declarao 
tions  should  be  lodged  on  Saturday,  the  10th 
mst.,  but  we  understand  that  the  preparations 
which  have  been  ahready  made  Will  enable  the 
Registrar  to  complete  the  certificates,  if  the  de- 
datetions  are  lodged  on  Monday  the  12th. 


it  18  doobtliil  whether  the  lawyer  does  best 
with  or  withoQt  such  attainments;  but  it 
surely  cannot  be  denied  that  the  mora  devoted 
a  man  ia  to  one  sulgect  the  better  he  win  be- 
come acquainted  with  it,  and  that  the  Law  is 
sufficient  in  itself  to  oceupv  him  folly. 

Instead  of  literature  ana  science^  the  Public 
look  to  a  professional  man  for  habits  of  busi- 
ness and  a  knowledge  of  the  world,  in  additioD 
to  his  legal  acumen.  If  the  others  be  required, 
different  aouroeSj^rill  yield  them,  and  to  make 
the  choice  of  a  profession  dependent  on  matters 
foreign  to  it,  appears  not  only  unjust,  bol 
absurd. 

The  present  system  has  hitherto  worked  wdl, 
and  it  may  be  advisable  for  the  Profession  to 
let  weU  alone.  J.  E. 


EDUCATION  OF  ATTORNEYS. 

7b  the  Ediior  qftke  Legal  Observer, 

Sir, — ^Your  article  of  last  week  prompts  me 
to  observe  upon  this  subject,  with  reference  to 
the  suggestion  that  the  Examination  should  be 
extended  beyond  legal  subjects — 

That  a  knowledge  of  Latin  and  French,  as 
suggested  by  you,  is  desirable  is  admitted,  but 
that  it  should  be  made  a  "  sine  qud  non  '*  to 
admission  may  be  disputed;  but,  above  all, 
tiie  addition  orliterature  and  science,  as  urged 
by  your  correspondent,  invites  objection. 

If  it  was  not  deemed  essential  when  a  reason 
existed  for  insisting  on  a  knowledge  of  Latin 
and  French  (the  use  of  them  in  legal  proceed- 
ings), to  subject  the  Candidate  for  admiseion 
to  an  examination  thereon  —  "<k/or<tqri,*'  no 
impediment  should  be  offered  on  that  score 
now  that  the  reason  has  ceased. 

Independently  of  the  modem  desire  of  the 
Legislature  and  Ihe  Public  to  get  rid  of  tech- 
nioalities,  there  is  a  stronger  argument  against 
a  daasical  exammation,  which  is,  that  it  would 
invite  a  sacrifice  of  time  at  the  expense  of  those 
hours  necessarv  to  be  devoted  to  lq<al  studies. 

Upon  the  subjects  of  literature  and  science, 


LONDON  COMMISSIONERS  TO  AD- 
MINISTER  OATHS  IN  CHANCERY. 

Ths  Right  Honourable  Robert  Mousey 
Lord  Cranworth,  Lord  High  ChanceDor  of 
Great  Britain,  by  virtue  of  an  Act  passed  in 
the  Session  of  P^liament  holden  in  the  l6th  & 
17th  years  of  the  reign  of  her  present  Majesty, 
intituled  "  An  Act  relating  to  the  appointment 
of  Persons  to  administer  Oaths  in  Chancery, 
and  to  Affidavits  nwde  for  purposes  oonnected 
with  Registration,"  and  of  all  other  powers  en- 
abling him  in  that  behalf,  has  been  pleased  to 
appoint  the  following  pijpurtising  Solidton, 
whose  place  of  business  is  within  10  miles  from 
Lincoln's  Inn  Hall,  to  be  London  Commis- 
sioners to  administer  Oaths  in  Chancery,  so 
long  as  they  shall  continue  to  practise  as  So- 
licitors within  such  10  miles  as  aforesaid  :^- 

George  Herbert  Kinderiey,  6,  New  Square^ 
Lincoln's  Inn  {President  qf  the  If^eorporated 
Law  Sociefy,  U.  K,) 

John  James  Joseph  Sudlow,  38,  Bedford 
Row  {Vice-President). 

Benjamin  Austen,  4,  Raymond  Buildings, 
Gray's  Inn. 

Edward  Savage  Bailey,  5,  Bemers  Street, 
Oxford  Street. 

Keith  Barnes,  7,  Spring  Gardensj  West- 
minster. 

Thomas  Clarke,  Ordnance  Office,  IVdl  MsU. 

William  Strickland  Cookson,  6,  New  Square^ 
Lincoln's  Inn. 

John  Coverdale,  4,  Bedford  Row. 

William  Loxham  Farrer,  66,  Lincoln's  Inn 
Fields. 

John  Swarbreck  Gregory,  1,  Bedford  Row. 

Richard  Harrison,  2,  Gny's  InnSquars. 

Bryan  Holme,  10,  New  Inn. 

Henry  Lake,  10,  New  Square,  Lincoln's  Inn. 

Germain  Lavie^  8,  Frederick's  Pkoe,  Old 
Jewry. 

Edward  Lawford,  Drapers'  Hal],  Throg- 
morton  Street* 
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JaoMt  Laaain,  51»  lineoln'i  Inn  Fidds. 

JoM|A  MiTnard,  67,  Coleman  Street,  Cttf, 

Williun  Henry  Pdmer,  i4,  Bedford  Rov. 

Edward  Rovhuid  Pickerings  4,  Stone  Build- 

M.  Lincoln's  Inn. 

iHiam  Sharpe,  41,  Bedford  Row. 

WniiMn  Tooke,  39,  Bedford  Row. 

WiJIiam  Williams,  32.  Lincoln's  Inn  Fields. 

John  Young,  6,  Siae  Lane,  Bucklersbury 
{MmketM  of  tkeCmmeU). 

Robert  Maugham,  Law  Sodsty's  HaU,  Chan 
carp  Lane  (Seereitny),  i . 

Dated  the  6th  day  of  December,  1853. 

ROBKRT  MaUOHAM, 

Registrar  qf  Solicitors. 

BARRISTERS  CALLED. 

Michaelmas  Term,  1853, 
Lincoln's  inn, 
November  17- 
Walker  Skirrow,  Esq.,  B.  A. 
Charles  Spencer  Perceval,  Esq.,  LL.B. 
Horace  Brooke,  Esq.,  M.A. 
Twynihoe  William  Erie,  Esq.,  M  Jk. 
Edward  Foster  Neale,  Esq.,  B.C.L. 
Frederick  William  Bosworth,  Esq.,  M.A. 
William  Parker  Uamund,  Esq.,  M.A. 
Charles  Harcourt  Chambers,  Esq.,  M.A. 
George  Russell,  Esq.,  M.A. 
Tbeophilus  Ashton,  Esq.,  M.A. 
John  William  Hornsby,  Esq. 
Thomas  Joseph  Bradshaw,  Esq.,  M.A. 
John  Singleton  Winder,  Esq.,  B.A. 

TNNBR  TSMPLB. 

November  17. 
Arthur  Milman,  Esq. 
lliomas  H umber,  Esq.,  M.A. 
Frederick  Meadows  White,  Eso.,  B.A. 
Edward  Bridget  Lomer,  Esq.,  B.A. 
Henry  Walker  Bent,  Esq.,  B.A. 
Edward  Twopeny,  Esq. 
Jamea  Smith,  Esq.,  B^, 
George  Meek,  Esq.,  M.A. 
Henry  Holden,  Esq.,  B.A. 
Henry  Alison,  EsqJ,  B.A. 
Stamford  Hutton,  Esq. 
Henry  Moigan  Vane,  Esq. 
Sunuel  Haywood  Blackmore,  Esq. 
Geoige  Charles  Degen  Lewis,  Esq* 

MIODLB  TBIIPLB, 

November  iTi 
George  Bilsborrow  Hughes,  Esq.,  M.  A. 
Edward  Inrine  Howard,  Esq.,  MA, 
John  Marriott,  Esq.,  B.A. 
Henry  James  Slack,  Esq. 
John  Stuart  Glennie,  Esq. 
Charles  Edward  Coleridge,  Esq.,  B.A. 
Jamea  Charles  Whitehome,  Esq.,  B.A. 
Btidgea  Carmichael  Hooke,  Esq.,  B.A. 
Butler  (Mb  Aapinall,  Esq. 


Alfred  Gntterea  Henriquaa,  Esq. 

Thomas  Brooke,  Esq. 

Frederic  Merrifield,  Esq. 

John  Aubrey  Jephson  Norreys,  Esq.,  B.A. 


THE  FUSION  OF  LAW  AND  EQUITT. 

To  the  Editor  of  the  Legal  Observer. 

Ma.  Editor, — It  may  be  a  verjr  convenient 
way  for  "  Nuroa*'  to  beg  the  question  as  to  the 
inexpediency  of  the  fusion  of  Law  and  Ecjnityby 
attempting  to  pull  the  quotations  of  an  inexpe- 
rienced advocate  to  pieces.  Would  it  not, 
however,  have  been  more  generous  for  "  Numa" 
to  have  entered  into  the  lists,  than  to  stand  at 
a  distance  amusing  himself  throwing  stones  I 

Is  it  not  a  fact  that  some  proceedings  in 
Chancery  are  commenced  by  a  summons,  and 
whether  all  proceedings  at  Law  and  in  Equity 
might  not  be  judiciously,  beneficially,  and  more 
economically  commenced  by  issuing  a  sum- 
mons in  the  first  instance  ?  Whether,  insteaid 
of  having  the  separate  oflices  of  Common  Fleas 
Writ  Office,  Queen's  Bench  Writ  Office,  Ex- 
chequer Writ  Office,  and  Record  and  Writ 
Clerks'  Office,  it  would  not  be  judicious,  bene- 
ficial, and  more  economical  to  have  only  one 
office  and  one  set  of  clerks,  than  the  present 
system  ?  *  Whether  it  would  not  be  judicioua 
to  have  one  system  of  stating  the  dispute  in 
all  cases,  of  wnatever  kind  tM  dispute  might 
be,  before  attempting  to  go  into  eviaence,  than 
CO  jumble  a  mass  of  facts  as  to  statement  of 
dispute  and  evidence  of  dispute  together,  to 
the  utter  conAision  of  all  laws  of  pleading  and 
evidence  ?  And  whether  it  would  not  be  mora 
judicious,  beneficial,  and  economical  to  tell  the 
Judge  who  is  to  decide  the  dispute  what  the 
matter  in  diffisrence  is,  before  perplexing  him 
with  evidence  of  portions  of  the  matter  in  dif- 
ference, which  he  is  obliged  to  add  together 
before  he  can  underetand  any  part  of  it? 

Let  "  Numa  "  answer  these  questions  if  he 
can.  Antidotb. 


Sir, — Your  correspondent,  who  signs  him- 
self "  Numa,"  and  who,  perhaps  to  signalixe 
his  acquaintance  with  the  language  of  that 
legal  sage,  has  favoured  us  with  a  Latin  quo- 
tation, not  less  happy  than  it  is  recoadi/e— - 
(recondite  alike  for  novelty  of  selection  and  ob- 
scurity of  application) — asks  for  a  definition  of 
'*  positive  fRecAantea/  Law." 

The  words  used  by  Bentham  are, — *'  positive 
mmttc^Mtl  law;"  and  thai  phrase  I  will  en- 
deavour to  interpret,  without  calling  upon 
"  Numa"  to  tell  me,  in  return,  what  "  Equity," 
in  the  Chancery  vocabuUry,  really  means, 

"  Positive  municipal  law,"  then,  as  I  under- 
stand the  expressbn,  is  a  body  of  rules  defin- 
ing rights  and  obligations  in  respect  of  pro- 
perty, and  prescribing  the  mode  in  which  tnoae 


'  Could  not  all  the  legal  business  of  the 
country  be  done  at  the  Police  Office  or  tho 
Count^  Court  1 1 
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rights  and  obliipatiom  shill  be  asterted  and 
enforced.  If  we  admit  any  altertuitwe  to  po- 
sitive law,  the  necessarj  consequence  is  (and 
has  been)  the  gradual  formation  of  an  antago- 
nistic svstem  of  law  concerned  about  the 
same  subject-matter ;  for  are  not  "  Common 
Law*'  and  "Equity  Law"  perpetually  clash- 
ing with  and  contradicting  each  other,  and  too 
often,  in  the  conflict  of  their  discordant  prin- 
ciples, effecting  the  ruin  of  the  suitor  ? 

A  distinguished  Scottish  jurist,  Mr.  Bell, 
observes — •*  Law  Dictionary,"  Art.  *•  Equity," 
T-that  "  it  is  of  much  importance  to  avoid  the 
adoption  of  what  are  called  '  Principles  of 
Equity,'  which,  however  well  fitted  they  may 
be  for  the  consideration  of  a  Legislature,  gene- 
rally do  more  harm  than  good  when  permitted 
to  influence  the  determination  of  a  Court  of 
Justice.  See  Bl.  3,  566,  where  an  exposure 
will  be  found  of  the  errors  into  which  Lord 
Kaimes  has  fallen." 

It  is  impossible  to  read  the  "  Commentaries  " 
here  referred  to  without  feeling  that  their 
purport  is  ironical,  and  that  the  illustrious 
Author,  notwithstanding  his  voeation  to  up* 
bold  "things  as  they  were,"  barely  palliates 
an  anomaly  which  he  does  not  profess  to  ad- 
mire. 

It  is,  however,  some  consolation  to  reflect, 
that  America  has  set  an  example  which  must 
force  imitation,  and  that  the  reign  of  Common 
Sense  is  at  hand.  The  object  will  now  be,  not 
to  multiply  Law  suits,  but  to  simplify  Law, 
and,  as  a  necessary  consequence,  the  "beautiful 
disorder,"  incidental  to  "  Law  or  Equity,"  wiU 
no  longer  form  a  part  of  the  system  of  Justice. 
"  Equity,"  and  her  attendant  phantoms  are 
only  awaiting  their  dismissal  to  the  realm  of 
shadows,  their  proper  abode.  If  '^Numa  "  is 
of  the  party,  he  may  at  least  comfort  himsdf 
with  the  plaintive  exclamation^— 

**  Ttt  rallem  tgnim  deseendimus  !'* 

Bruma. 

[We  have  been  compelled  to  omit  some 
farther  examples  of  our  learned  Correspon- 
dent's erudition  and  sareasm,  but  hare  pre- 
served, we  trust,  all  such  parts  of  his  letter  as 
bear  on  the  question  of  the  "  Fusion  of  Law 
and  Equity," — ^which  we  wish  to  be  ai^^ed 
pmeticaUy  and  concisely,  in  order  to  secure 
th6  attention  of  oar  readers.— •Ed.] 

STAMPED  AFFIDAVITS  AT  THE 
BANK. 

To  the  Editor  of  the  Legal  Observer. 

Sir,— The  practice  at  the  Bank  of  England 
of  requiring  stamped  ajidavits  upon  certain  oc- 
casions where  it  is  requisite  to  remove  eome 
impediment  to  the  transfer  of  stock,  is  well 
known.  The  case  of  a  person  dying  possessed 
of  truat  stock  standing  in  hit  name  alone,  or  in 
a  joint  account  wherein  he  is  the  survivor^  the 


value  of  which  stock  is  not  covered  by  the 
stamp  on  his  probate  or  letters  of  administnu 
tion,  is  probably  that  with  which  the  Publis  is 
most  conversant.  I  have  always  entertained 
an  opinion  that  this  practice  is  not  only  inde- 
fensible, but  illegal :  indefensible,  so  far  as  the 
stamp  is  concerned,  because  I  imagine  that 
such  affidavits  fall  within  an  exemption  in  the 
Stamp  Act,  55  Geo.  3,  c.  184,  under  the  head 
"Affidavit;"  anfl  illegal  in  consequence  of 
the  14th  section  of  the  5  &  6  Wm.  4.  c.  62.  I 
should  be  obliged  to  any  of  your  correspond- 
ents who  would  state  their  views  upon  the 
subject ;  and  to  that  end  the  insertion  of  this 
letter  in  your  Journal  will  be  esteemed  a  favour 
by  R.P. 

MOOT  POINTS. 

LICBNBB  TO   DBMI8B. 

Your  correspondent  "Amicus"  rests  his 
objections  to  "  Licenses  to  Demise  "  on  very 
slender  grounds.  I  have  seen  a  great  many 
documents  of  that  description,  but  never  met 
with  one  dated  after  the  habendum  in  the 
lease, — that  is,  to  take  effect  from  a  period 
subsequent  to  the  commencement  of  the  te- 
nancy. A  careful  solicitor  will  take  care  and 
see  that  his  instructions  to  the  steward  are 
clear  on  that  point,  and  I  am  led  to  suppose 
that  the  case  put  by  "Amicus  "  is  purely  hypo- 
thetical, for  the  sake  of  hanging  an  objection 
upon.  What  does  he  say  to  the  other  licensss, 
— ^to  fell  timber  and  pull  down  buildings; 
these,  I  presume,  sre  as  equally  obnoxious  to 
"Amicus"  as  licenses  to  demise,— as  they 
must,  according  to  his  notions,  interfere  with 
the  owner  having  power  to  deal  with  his  pro- 

Certy  as  he  may  think  fit.  If  the  system  is 
ad,  abolish  it  altogether,  but  it  will  be  unwise 
Legislation  to  ''tinker**  the  Enfranchisement 
Act,  by  lopping  off  only  a  branch  of  one  of  the 
grievances,  and  leave  others  equally  as  distaste- 
ful remaining.  Homagb. 


ANNUITY.— If ABRIED  WOMAN. 

Can  a  married  woman,  in  the  receipt  of  an 
annuity,  with  the  consent  of  her  husband,  as- 
sign her  right  to  such  annuity  to  a  third 
party  ?  Tacitum. 

HBIR  NOT  UBNTIONBD   IN   SCOTCH  WILL. 

In  case  a  testator  in  Scotland,  devising 
lands,  houses,  &e.,  in  that  ooontry  to  several 
of  his  relatives,  without  mentioning  his  heir- 
at-law  ia  his  will,^can  the  heir-at-law,  his 
nephew,  who  is  residing  in  London,  dispute 
the  will  in  the  Court  of  Chancery  here  ? 

S.  H. 

POSTHUMOUS  BBIB-AT-LAW. 

A.t  possessed  of  real  property  of  laige  value, 
dies  intestate  and  without  male  issne.  leaving 
B.,  his  widow,  euoeimtSL   JB.»  Vithi4.a  foitiiight 
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afterwards,  tetmes  C»  alBD  poisest ed  of  valu- 
able  real  estate,  and,  in  a  month  after  the  se- 
cond marriage,  is  confined  of  a  male  child,  D. 
Under  these  cireumstances,  is  £>.,  in  lav,  to 
be  considered  the  son  and  heir  of  A,,  the  first 
bosband ;  or  the  son  of  C,  the  second  hus. 
band;  and  would  his  birth  divest  the  estate 
from  the  person  who  would  otherwise  be  A.'b 
heir-at-law.  An  iNauiRBR. 


NOTES  OF  THE  WEEK. 

RETIREMENT   OF  TWO     MASTERS    IN   CHAN- 
CERY. 

Mr.  Senior  and  Sir  W.  Home,  have  been 
released  b7  the  Lord  Chancellor,  under  the 
powers  of  the  Masters  in  Chancery  Abolition 
Act,  and  the  causes  remaining  unfinished  in 
their  offices  have  been  transferred  to  the  five 
remaining  Masters. 

Master  Senior  was  called  to  the  Bar  by  the 
Society  of  Lincoln's  Inn,  28th  June,  1819>  and 
attained  great  eminence  as  a  conveyancing  bar* 
rister.  He  was  appointed  a  Master  in  Chan* 
eery  on  the  10th  June,  1836. 

Sir  William  Home  was  called  to  the  Bar  by 
the  Society  of  Lincoln's  Inn,  23rd  Jane,  1798, 
promoted  to  the  rank  of  King's  Counsel, 
Trinity  Vacation,  1818;  Attorney-General  to 
the  Queen,   1830;    Solicitor-General   to   the 


King,  NovemlMr,  1830,  and  AttohMy^Genendy 
Nowmber,  1834.  He  accepted  the  office  of 
Master  in  the  year  1839.  He  ranks  as  a 
Bencher  prior  to  Lord  Brougham  and  Lord  Su, 
Leonards. 

NEW  SERJEANT-AT-LAW. 

George  Atkinson,  Esq.,  of  the  Northsrn 
Circuit,  was  sworn  in  before  the  Lord  Chan- 
cellor on  the  5th  instant,  as  Serjeant-at-Law. 
He  was  called  to  the  Bar  by  the  Society  of 
the  Inner  Temple,  12th  June,  IS40.  He 
gave  rings  with  the  motto,  "  Tout  temp* 
prist.*'  He  is  a  native  of  Westmoreland,  and 
the  author  of  the  following  works  : — "  The 
Worthies  of  Westmoreland,"  "  International 
Law,"  "  Sheriff  Law,"  «  The  Shipping  Laws 
of  the  British  Empire,"  &c.  His  promotion 
seems  to  give  general  satisfaction. 

Mr.  Frederick  Morrell  has  been  appointed 
Solicitor  to  the  Oxford  University,  in  the  room 
of  Mr.  Baker  Morrell,  resigned. 

NEW   MEMBER   OP   PARLIAMENT. 

Evelyn  Philip  Shirley,  Esq.,  for  the  Southern 
Division  of  the  County  of  Warwick,  in  the 
room  of  George  Guy  Greville  (commonly  called 
Lord  Brooke),  now  Earl  Brooke  and  Earl  of 
Warwick,  summoned  to  the  House  or  Peers. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS. 


EartT  CbKnceltor. 
In  re  Askenhurtfs  Patent.    Nov.  4,  1853. 

PATENT    LAW    AMENDMENT    ACT.  —  COSTS 
OCCASIONED  BY  OBJECTIONS  ArTBRWARDS 
WITHDRAWN. — PBTITION   TO   SEAL. 

Oa  a  petition  to  seal  a  patent  and  to  extend 
the  time  for  filing  the  specification,  it  ap- 
peared that  objections  had  been  filed  under 
the  \d  Sf\6  Vict,  c.  83,  but  had  been  since 
withdrawn :  Held,  that  the  costs  occasioned 
thereby,  and  of  the  petition,  must  be  borne 
by  the  otjedor. 
Darling  appeared  in  support  of  this  petition 
to  seal  letters  patent  for  improvements  in  piand^ 
fortes,  and  to  extend  the  time  for  filing  the 
specification.    It  appeared  that.ohjections  had 
been  filed  under  the  15  &  l&  Vict.  c.  83»  but 
that  tb^  had  been  afterwards  withdraira. 

The  Lord  Chancellor,  in  making  the  order, 
directed  the  costs  occasioned  by  the  obiections 
and  of  the  petition  to  be  paid  by  the  objector. 

Acittrr  of  t^  ttalM. 

Bartlett  v.  Horton.    Nov.  3,  1853. 
DiSMiaSAI.  or  BILL  von  ITANT  OV  PMOtB- 


CUTION. — TAXATION  OF   COSTS.— MOTION 
TO   STAY. — PRACTICE. 

On  a  motion  to  dismiss,  for  want  of  prosecsk^ 
tion,  a  bill  filed  in  1845,  an  order  was 
made  for  the  plaintiff  to  set  it  down  for 
hearing,  and  sue  out  and  serve  a  subpoena 
to  hear  judgment  within  a  week,  or  that  the 
cause  should  stand  dismissed.  The  plain^ 
tiff's  solicitor  omitted  to  serve  the  sub* 
prnna  within  the  time  limited,  in  the  belief 
it  would  be  sufficient  to  do  so  10  days  be- 
fore Michaehmaa  Term^  under  the  \Oth 
Order  ofB  May,  1845,  art.  46,  and  thede* 
fendant  thereupon  obtained  a  warrant  to 
ta*  the  costs,  A  motion  to  stay  the  tax4^ 
tion  was  reused,  with  costs. 

Semble,  also,  the  motion  should  have  been  to 
restore  the  bill. 

This  was  a  motion  to  stay  the  taxation  of 
costs  pursuant  to  a  warrant  obtained  by  the  de- 
fendant under  an  order  in  this  cause  on  July  14 
last,  on  a  motion  to  dismiss  for  want  of  pross- 
ciitioa»  upon  the  plaintiff  to  set  down  the 
cause  for  hearing,  and  sue  out  and  serve  a 
subpoena  to  hear  judgmt^nt  on  the  defendant 
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indiin  a  wwk,  oir  in  defiuilt  dM  bin  •hoold 
•taad  ditmiised  with  ootte.  It  appeared  that 
tha  pkuntiiTt  lolicilor,  although  he  had  duly 
■et  down  the  caoee  for  hearing,  had  omitted  to 
aenre  the  eubpoena  within  the  time  timited,  in 
the  belief  it  would  be  enffident  to  do  eo  under 
Order  16  of  8  May,  1845,  art.  46,*  ten  days  be- 
fore Michaelmae  Term,  whereupon  a  warrant  to 
tax  had  been  taken  out.  The  bill  was  filed  in 
1846. 

RowpeU  and  Drewfy  in  support  of  the 
motion ;  A.  Palmer,  EUi$,  and  Cole,  eonUk. 

The  Ma$ter  ^  tke  RoiU  said,  that  no  case 
had  been  made  out  for  the  indulgence  of  the 
Court,  and  besides  the  motion  should  hare 
been  to  obtain  leave  to  restore  the  bill.  The 
motion  would  therefore  be  refused,  with  costs. 

La^  Jervaiee  v.  Jervoise  and  others.    Dee.  5, 
1853. 

WILL. — CONBTRITCTION.— Oirr  TO  WIFB  OF 
JKWBL8  FOn  LIFE.— PARAPHKRNALTA. — 
CLAIM.— COBTS. 

A  teetator  gave  his  jewels  to  his  wife,  the 
ptauktiff,fofr  life,  mid  qflerwards  they  were 
to  be    heir'looms.     It  appeared   certain 
jewels  had  been  presented  to  the  plaintiff^ 
bjf  her  anmt,  and  the  testator  had  also  given 
her  others  in  his  lifetime :  Held,  that  these 
were  not  included  m  the  will,  but  were 
paraphernalia. 
Held,  also,  that  as  the  representatives  of  the 
plaintiff  could  not  recover,  she  had  proper fy 
'  JUed  her  claim  as  to  the  construction  of  the 
will,  and  the  costs  were  direvted  to  be  paid 
out  of  the  estate* 
This  was  a  daim  for  the  opinion  of  the 
Court  on  the  construction  of  the  will  of  the 
late  Rev.  Sir  Samuel  C.  Jenroise,  whereby  he 
directed  all  his  *' jewels"  should  be  held  in 
trust  for  the  use  of  bis  wife,  the  plaintiff,  for 
life,  and  afterwards  should  be  treated  and  go 
as  heir-looms  in  his  family.    It  appeared  that 
the  plaintiff  was  presented  by  her  aunt  with 
certain  pearl  ornaments,  and  had  had  them  re- 
set at  her  own  expense,  and  that  the  testator 
had  also  given  her  a  pair  of  diamond  bracelets. 
The  question  was,  wnether  these  formed  part 
of  the  plaintiff's  paraphernalia,  or  were  in- 
cluded in  the  will. 

Qlasse  and  T.  H.  Hall  for  the  phdntiff; 
Hmpes  for  the  trustees. 

The  Master  qf  the  Rolls  said,  the  plaintiff 
was  entitled  to  retain  the  ornaments  m  ques- 
tion, as  they  clearly  formed  part  of  her  para- 
phernalia; and  that  as  it  was  necessary  the 
plaintiff  should  make  claim  thereto  during  her 
lifetime,  and  her  representatives  could  not  hare 
made  it  afterwards,  the  costs  of  all  parties 
would  come  out  of  the  estate. 


*  Which  directs,  that  **  a  subpoBna  to  hear 
judgment  is  not  to  be  returnable  at  any  time 
less  than  one  month  from  the  teste  of  the  writ ; 
and  it  is  to  be  served  at  least  10  days  before 
the  return  thereof." 


Vicf  •Ctanctilar  mittlttnlUff. 
Price  r.  Bwry.    Dec  3, 1853. 

naUITABLK  MORTOAOK    OF    COPYHOLDS.— 

voRBCLoauRC— coara  of  auanRMDaa. 

Held,  in  a  suit  to  foreclose,  that^he  mortga- 
gor was  liable  to  pay  the  costs  of  a  or- 
render  to  an  equitAle  mortgagee  i^  cqpf - 
holds,  by  deposit  of  copies  qf  Court  rolls, 
Sro. 

In  this  suit  to  foreclose  an  equitable  mort- 
gage of  certain  copyhold  property  by  deposit 
of  copies  of  the  Court  rolls,  &c.,  a  qnesUon 
arose  as  to  the  payment  of  the  costs  of  surren- 
der to  the  mortgagee. 

Qlasse,  Be  Gem,  and  W.  W.  Cooper  for  the 
several  parties. 

llie  Vice-Chancelhr  BBid,  ihit  the  mortgagee 
would,  in  the  cane  of  freehold,  have  to  tender  to 
the  mortgagor  a  conveyance  for  execution,  the 
costs  of  which  the  mortgagee  would  have  to 
bear,  but  that  in  case  of  copyholds,  the  mort- 
gagor had  to  take  the  iniUative  and  to  sur- 
render his  estate  to  the  lord,  in  order  to  pass 
the  same  to  the  mortgagee,  and  therefofe  the 
mortgagor  would  have  to  bear  the  costs  of  suck 
surrender. 


Birr 'Cftancanor  ^tutut. 
Thomson  v.  Partridge,    Nor.  35,  1853. 

KKLARGINO  TIME   POR  CLOSING  ■VIDENCI- 

Tie  time  was  enlarged  for  closing  the  evidence 
on  the  dtfendant's  apptieation,  where  tke 
plaintif,  who  had  ohfained  previous  es- 
largemenU,  had  not  fled  his  ajidavits  uutU 
two  days  before  the  tiwte  expired. 
Matins  and  Piggott  appeared  in  aupport  of 
this  motion  to  eiUarge  the  time  for  closing  die 
evidence,  on  the  ground  the  phuntiff  had  not 
filed  his  affidavits  until  Nov.  1  kst,  and  that 
the  defendant  had  been  unable  to  obtain  office 
copies  until  after  Nov.  3,  the  period  fixed  foe 
closing  the  evidence,  under  an  order  of  enlarge* 
ment  obtained  by  the  plaintiff. 
Selwyn,  contrL 

The  Vice-Chancellor  said,  that  as  the  plaintiff 
had  obtained  the  prescribed  period  of  nine 
weeks  after  issue  was  joined  for  donng  the 
evidence,*  to  be  enlarged  to  neariv  twice  that 
time,  it  was  only  fair  the  defenoant  should 
should  have  a  sunilar  indulgence,  and  leave 
would  therefore  be  ^pmted  to  the  defendant  to 
S^  his  affidavits  until  Dec.  10,  and  the  evidence 
to  close  on  the  21st  Dec. 


Exparte  Lines,    Dec.  6, 1853. 

ARRBAR8  OF  DIVIDENDS  ON  FUND  TRANS- 
FRRRED  TO  NATIONAL  DEBT  COMMIB- 
8 10NBR8.— PETITION   FOR   PAYMENT, 

A  petition  for  the  payment  of  arrears  rf  d»- 
vidends  due  on  stock  tranrferred  to  tke 
Commissioners  for  the  Reduction  rf  tke 


*  Under  the  32nd  Order  of  7th  Aug.  1859. 


Buperior  CtmrtB :  V.  C.  SiuarK—V.  C.  Wood. 
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Natitmoi  IM#,  wm  directed  to  etmnd  wer 
m  ordpr  to  wuike  m^mriee. 

6.  Jf.  Gifard  appeared  in  support  of  this 
petition  for  pajnent  of  the  arrears  of  dividends 
doe  on  certain  3^  per  cent,  annuities,  uur- 
chased  by  the  petitioner,  and  transferred,  in 
the  name  of  Mr.  William  Frederick  Cannon, 
of  Kirton,  Hertfordshire,,  which  was  alleged  to 
he  a  fictitious  name,  assumed  in  order  to  pre- 
▼ent  the  petitioner's  wife  from  being  aware  of 
the  transaction.  It  appeared  the  petitioner  had 
received  one  dividend  on  part  of  the  fund, 
which  was  purchased  in  two  diJerent  sums, 
bat  had  received  nothing  in  respect  of  the 
other  portion.  The  whole  had  been  transfer- 
red to  the  Commissioners  for  the  Reduction  of 
the  National  Debt  under  the  56  Geo.  3,  c.  60. 

Wiekems  for  the  Commissioners,  contrii,  on 
the  ground  further  inquiry  should  be  directed. 

The  Ftce-CAmice//or  accordingly  directed  the 
petition  to  stand  over  for  the  purpose  of  insti- 
toting  inquiries,  whedier  there  was  any  person 
of  the  name  in  question,  and  also  as  to  the 
circomstances  under  which  the  one  payment 
hid  been  made. 


'  V.  Piekem,    Nov.  6,  1863. 

▲DMINISTBATIOBr  SUIT.  —  DISTRIBUTION 
AMONG  CBBDITOBfl.— PAYMENT  TO  SOLI- 
CITOR. 

Am  order  was  made  for  the  insertion,  in  an 
order  for  distributum  qf  a  fund  among 
eredUors,  of  a  direction  for  pay ment  to  the 
soKeiior  of  the  ^spective  creditors,  where 
the  fund  was  under  10/.,  on  the  written 
consent  of  the  creditors,  verified  by  affi^ 
dant. 

This  was  a  motion  in  this  administration 
wit  for  the  insertion,  in  an  order  on  further 
oirKtions  to  apportion  a  fond  in  Court  among 
creditors,  of  a  direction  that  where  the  amount 
«u  less  than  tol.  it  might  be  paid  to  the  so- 
heiton  of  the  respective  creditors. 

Levin  appeared  for  the  several  parties,  in 
rapport. 

Tbe  Vice-fihaneelhr  said,  the  order  could 
not  be  made  without  the  written  consent  of  the 
mend  creditors,  verified  by  aflidavit. 


Cole  V.  Burgess.    Nov.  9,  1853. 

ClgDITOR's    BUIT.  —  STAYING    ACTION  AT 
LAW. — IN  J  UNCTION. — COiTB . 

Wha^  an  executor  did  not  deny  assets  nor 
dispute  the  debt,  an  injunction  was  reused 
to  resirmm  an  action  ai  km  by  a  creditor, 
which  was  brought  before  the  creditor's 
smt  had  been  instituted,  nnless  on  payment 
of  the  costs  at  lawemdqfthe  motion^ 


tuted,  but  no  proceedings  had  been  taken  after 
notice  of  decree. 

Glasse  in  support. 

Shapter,  contrk,  citing  Bear  v.  Smith,  5  De 
G.  &  S.  92. 

The  Vice-Chancefior  said,  that  as  the  execu- 
tor did  not  deny  having  assets  nor  dispute  the 
debt,  the  motion  could  not  be  granted  unless 
on  payment  of  the  costs  at  law  and  of  the 
motion. 


.      cieditor'a  suit.    It  appeared  the  action 
M  been  brooght  befon  this  suit  was  inati. 


Lord  Ricers  v.  Fox  and  others,    Dec.  3,  1853. 

WlUt. —  POWKR  TO  BRBOT  OUTBUILDINGS. 
— RRBCTION  OF  LABOURBKS'  COTTAOBB. 
— MOTION    FOR  DBCRBB. 

Under  a  will,  the  trustees  were  empowered  to 
apply  part  of  the  proceeds  of  sales  and  eae* 
changes  in  the  erection  of  farm-houses  and 
outbuildings :  Held,  on  mot  ion  for  a  decree, 
that  the  trustees  might  build  cottages  for 
labourers  which  were  absolutely  indispenS" 
able  to  the  cultivation  of  the  farms. 
This  was  a  motion  for  a  decree  under  the 
15  &  16  Vict.  c.  86,  8.  15,  in  this  suit,  which 
was  instituted  for  a  declaration  to  apply  part  of 
the  proceeds  of  certain  sales  and  exchanges 
effected  under  the  powers  of  the  will  of  the 
late  Lord  Rivers,  dated  March,  1823,  in  build- 
ing 26  cottages  for  labourers  and  servants  to 
be  employed  on  the  farms  near  the  farm  build- 
ings. It  appeared  that  the  trustees  were  em- 
powered to  apply  the  proceeds  of  timber  cut  bv 
them,  and  of  sales  and  exchanges  efl^ected  witn 
the  consent  of  the  plaintiff,  the  tenant  for  life. 
In  paying  off  in^lumbrances,  debts,  and  legacies, 
or  m  the  improvement  of  the  ntanors  and  here- 
ditaments by  the  erection  of  farm-houses  and 
outbuildings,  or  by  draining  or  planting,  or 
otherwise ;  and  that  the  farms  were  at  a  dis- 
tance from  any  village,  and  could  not  be  pro- 
perly cultivated  for  want  of  cottages  for  la- 
bourers. It  was  also  alleged  that  the  value  of 
the  property  would  be  increased  to  the  amount 
proposed  to  be  thus  expended. 

Qiffard  in  support ;  Hobhouse  for  the  trus- 
tees. 

The  Vice-Chancellor  made  the  declaration  as 
prayed. 

Boyse  v.   Rossborough    and  wife,     Nov.  4; 
Dec.  5, 1853. 

WILL.-:-B8TABLISHINO   A8   AGAINST    HBIR- 
AT-LAW. — 1URI8DICTI0N. 

Held,  that  the  Court  of  Chancery  has  Juris- 
diction in  a  suit  to  establish  a  will  against 
the  heir-atJaw,  although  there  is  only  a 
simple  devise  qf  land  and  no  trust  j  and  a 
demurrer  to  a  bill  was  accordingly  over" 
ruled. 

Tab  testator,  b^  his  will,  gave  and  devised 
all  and  singular  his  real  and  personal  estate  to 
his  wife  (the  plaintiflf)*  ^^^  heirs,  executors,  ad- 
ministrators, and  assigns,  to  and  for  her  and 
their  own  absolnte  use  and  benefit.  It  ap- 
peared that  nart  of  the  property  was  situate  m 
England  ana  part  in  Iraand,  and  that  the  de- 


Sugperior  OmtUt  F^C^^ p^d.-^^QMem^s Beadu 


feadanU,  the  testator's  hdress-at-law,  and  bcr 
husband,  had  institated  a  suit  in  Ireland  to 
obtain  a  declaration  that  the  will  was  void  on 
the  ground  the  testator  was  of  unsound  mind, 
and  was  under  the  undue  influence  of  the 
plaintiff,  and  that  on  an  issue  being  duected 
the  will  had  been  declared  invalid,  but  an  ap- 
peal was  now  pending  to  the  House  of  Lords 
from  decision  of  the  Irish  Court  refusing  a 
new  trial.  It  also  appeared  that  the  defendants 
had  taken  no  steps  in  this  country  in  respect  of 
the  real  estates  here,  which  were  in  the  posses- 
sion of  the  plaintiff,  and  this  suit  was  therefore 
instituted  to  have  the  will  established  as  against 
the  defendants,  and  for  an  issue  if  deemed  ne- 
cessary. The  bill  also  alleged  that  the  state- 
ments on  which  the  decision  had  been  obtained 
in  Ireland  were  untrue,  and  the  refusal  of  a 
new  trial  erroneous. 

EusseU  and  Younge  in  support  of  a  general 
demurrer  for  want  of  equity,  there  being  a 
simple  devise  and  no  trusts  to  execute. 
Solicitor^General,  RoU,  and  Caims  contriu 
Cur.  ad,  vult. 
The  Vice-Chancellor  said,  the  jurisdiction  of 
this  Court  to  decide  on  the  validity  of  wills, 
seemed  to  have  arisen  before  the  passing  of  the 
32  Hen.  8,  c.  I,  the  Statute  of  Wills,  and  it 
appeared  on  reference  to  earlv  decrees  so  far 
back  as  1573,  that  the  Court  had  taken  on  it- 
self, by  inquiry  before  the  Master,  to  determine 
such  questions,  but  shortly  before  the  Statute 
of  Frauds,  29  Car.  2,  c.  3,  a  reference  was  sent 
to  a  Court  of  Law,  the  cause  still  being  retained 
in  this  Court.  The  origin  of  the  jurisdiction 
in  establishing  wills  against  the  heir-at-law  was, 
however,  involved  in  great  obscurity,  but  it  ap- 
peared to  have  been  acquired  gradually  and 
silently,  and  it  was  difficult  to  see  how  such 
jurisdiction  could  have  been  assumed,  merely 
because  there  were  trusts  to  execute.  But 
whether  there  were  a  trust  or  no  trust,  could 
make  no  difference  with  respect  to  the  heir, 
who  was  always  entitled  to  an  issue,  and  when 
the  will  was  found  valid  thereunder,  this  Court 
would  establish  it.  The  demurrer  would  Uiere- 
fore  be  overruled,  but  without  costs— the  de- 
fendants to  have  a  month's  time  in  which  to 
put  in  their  answer.  > 


This  was  a  motion  for  the  ^ptNntment  of 
one  out  of  two  soUcitom  at  Maidstooe  to  ex- 
amine certain  witnesses  who  were  resident  at  a 
distance  about  20  miles  from  London. 

WM  in  support;  Howe,  contrk,  on  the 
ground  the  application  should  be  made  at 
Chambers,  and  that  some  of  the  witnesses  had 
been  examined  in  London  before  the  Examiner. 

The  Viee*Chttncellor  said,  it  was  not  com- 
pulsory to  make  the  application  at  Chambers, 
although  it  might  have  been  made  there,  and 
that  as  the  former  practice  in  respect  of  wit- 
nesses resident  more  than  20  miles  from 
London  was  not  altered,  the  order  would  be 
made,  but  that,  under  the  special  circumstances 
of  the  case,  a  barrister,  to  be  agreed  on  between 
the  parties,  must  be  appointed,~the  costs  to 
be  costs  in  the  cause. 


Nov. 


TBK 


Read  v.  Prett.    Dec.  6, 1863. 

EXAMINATION     OP     WITNS8SK8     IN 
COUNTIIY. — PRACTICB. 

Held,  that  the  former  praetiee  a»  to  the  ap- 
pointment  of  an  examiner  still  esists  where 
the  witnessei  are  resident  more  than  20 
miles  from  London,  and  an  order  was  mads 
on  motion  for  the  appointment  of  a  barris" 
ter  to  take  such  examination,  althouah  it 
appeared  some  of  the  witnesses  had  been 
already  examined  in  London  before  the  ex- 
aminer. 

The  application  may  be  made  to  the  Court  as 
well  as  at  Chambers, 

*  An  immediate  issue  was  then  tendered  b]t 
the  plaintiff,  but  was  riyected. 


Court  of  GttCRi'iK  Mtatb* 
Regina  v.  Inhabiianis  of  lAanfaetUy, 
19, 1853. 

ORDER  POR  REMOVAL  OP  PAUPER. —  PAY- 
MENT OP  RATE. — PRODUCTION  OP  RATE- 
BO'OKS. — SECONDARY  EVIDENCE. 

On  the  hearing  at  the  Sessions  in  a  pauper 
removal  case,  it  appeared  a  subpctna  duces 
tecum  had  been  served  on  the  parish  officers 
to  produce  the  rate-books  to  show  the  pay- 
ment by  the  pauper  of  a  rate,  and  on  thar 
not  attending,  secondary  evidence  of  suck 
payment  was  tendered :  Held,  that  it  had 
been  properly  refected,  as  the  persons  sub- 
poinaed  were  not  parties  to  the  case. 
In  this  case,  from  the  Anglesea  Sessions,  it 
was  alleged  that  a  pauper  named  Hughes  had 
rated  a  tenement  and  paid  a  rate  of  25.  6d.  in 
respect  thereof,  but  on  the  bearing  the  fact  of 
such  payment  was  proved,  but  the  rate-books 
were  not  produced  to  show  the  payment  was 
of  a  lawful  rate.    A  subpoena  duces  tecum  had 
been  served  on  the  parish  officers  to  produce 
the  books,  but  it  was  stated  to  have  been  served 
on  the  wrong  party.    Secondary  evidence  of 
their  contents  was  thereupon  rejected,  and  an 
order  for  his  removal  was  made. 

M»  Lloyd  in  support  of  the  order ;  Webby, 
contrii,  citing  Rex  v.  Inhabitants  ^f  CoppuU,  2 
East,  25. 

The  Court  said,  that  in  the  case  cited  the 
persons  declining  to  produce  were  parties  to 
the  case,  which  was  not  so  here,  and  the  re- 
medy was  against  them  for  disobeying  the 
subpmna,  and  the  evidence  had  been  properly 
rejected.  The  order  of  Sessions  was  therefore 
confirmed. 


Begina  ▼• 


Nov. 


Mayor,  ^c*  of  Mtmehetter. 
19,  1853. 

POOR.  —  LIABILITT  OP    OABWORKB    TO  BE 
RATED.— BXBMPTIOlf  IN   LOCAL  ACT. 

By  the  U^  15  Fiat,  c  odx.  e.  138^  eonOw- 
img  the  II  Qee.  4,  Mil  1  IVm.  4,  c 
xlvii.,  #.  107,  certain  gasworks,  4re*,  vart 
exen^ted  from  poor-rate  go  hug  es  ike 
property  was  km  tis  tvtet  fof  the  tcm^ 


S^erior  Couft» :  Queen*9  Benek. 
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iMp  of  Manchesier,  and  hy  s,  13>  power 
was  ifiven    to    apply    a  portion  of  the 
profits  tn    the   reduction  of  the  water- 
rates,  under  the  10  ii'  1}   Viet,  c.  cciii. : 
Held,  that  the  property,  including  a  part 
pmrehased  qfter  /le  6  4*  7  Vict,  e.  xvii. 
which  transferred  the  power  of  the  former 
Commissioners  to  the  drfendants,  was  ex- 
empt from  poor^ratei  although  other  town' 
ships  in  the  neighbourhood  had  been  incor- 
porated with  the  town  and  contributed  to 
the  expenses,  but  received  no  benefit  from 
the  profits  of  the  works. 
Br  the  33  Geo.  3,  c.  bciz.>  CommiMioners 
v«re  appointed  for  lighting  the  township  of 
Manchester^  with  power  to  levy  rates  for  the 
purpose  on  the  inhabitants,  and  by  the  9  Geo. 
4,  c.  cxvii.,  s.  49)  the  profits  to  be  derived 
from  the  gae-works  were  to   be  applied  to 
the  improvement  of  the  town  of  Manchester. 
The  works,  by  the  II  Geo.  4,  and  1  Wm.  4, 
c.  xlvii.,  8.  107»    were    exempted    from    the 
poor-rate,  no  long  as  the  property  was  so  held 
m  tnist,  and  this  exemption  was  continued 
by  the  14  &  15  Vict.  c.  cxix.,  s.  138,  which  Act 
empowered  the  enlarginp^  of  the  works,  and  by 
0.13,  empowered  the  application  of  a  portion  of 
the  profits  in  reduction  of  the  water-rates  levied 
under  the  10  &  11  Vict.  c.  cciii.    It  appeared 
that  the  townehipe  in  the  neighbourhood  were 
incorponited  in  October,  1838,  by  charter  in  por- 
soance  of  the  7  Wm.  4,  and  1  Vict.  c.  78,  with 
the  town  of  Manchester,  and  contributed  to  the 
expenses,  but  the  profits  were  only  expended 
in  improving  the  town.    The  defendants,  to 
whom  the  powers  of  the  Commissioners  were 
bansferred  by  the  6  &  7  Vict.  c.  xvii.  had  been 
nted  to  the  poor  in  respect  of  the  lands  and 
bufldings  occupied  as  such  gas-works,  part  of 
iriueh  was  purchased  after  the  passing  of  the 
6  &  7  Vict.  c.  xvii.,  whereupon  this  appeal  was 
presented. 

Pashley  and  Wheeler  in  support  of  the  rate, 
on  the  ground  tlie  townships  derived  no  benefit 
from  the  profits  of  the  works  s  Hugh  Hill  and 
Monk,  contri^. 

The  Court  eaid,  that  the  exemption  still  pre- 
filled  in  respect  of  the  whole  property  held  in 
trust  for  the  township,  although  it  might  ope- 
nde  very  unjustly  on  the  townships,  and  the 
appeal  was  therefore  allowed. 


Regiaa  ▼.  Eggington,    Nov.  31, 1853. 

ARREST.  —  DBTAINSR    AT    SUIT    OF  THIRD 
PARTY   AFTKR  ORDER  FOR   DIBCHAROR. 

An  order  had  been  made  on  habeas  corpus /or 
the  discharge  of  u  prisoner  improperly  or- 
rested  on  a  Sunday  for  a  civil  offence, 
7%e  gaoler  continued  to  detain  him  under  a 
ca.  sa.  at  the  suit  of  a  private  creditor  s 
Held,  that  the  detenu^  was  reguiar,  and  a 
rule  for  the  diaeharge  was  Msmssed,  with- 
in this  case  an  order  Had  been  made  on 
Nov.  2  last,  for  the  discharge  from  custody  of 
t  prisoner,  who  had  been  eonmitted  under  the 


5  &  6  Wm.  4,  e.  76*  s.  60,  for  refusing  to  de- 
liver up  certain  accounts,  &c.,  on  his  removal 
from  the  office  of  tpwn  clerk,  on  the  ground  of 
the  arrest  having  taken  place  on  a  Sunday  (re- 
ported ante,  p.  15).  It  appeared  the  prisoner 
was,  however,  detained  under  another  warrant 
issued  by  the  Town  Council  as  Commissioners 
of  Paving  under  a  Local  Act,  and  on  Nov.  4  a 
ca.  sa,  at  the  suit  of  a  creditor  was  lodged, 
under  which  the  prisoner  was  now  detained, 
and  this  rule  had  therefore  been  obtained  for 
his  disdiarge. 

Pashley  for  the  Town  Council^  Griffiths  for 
the  creditor,  showed  cause. 

Gray  in  support,  citing  Barratt  v.  Price,  2 
M.  &  Scott»  634  ',  9  fiing.  566 ;  I  DowL  P.  C. 
725. 

The  Cotir/ said,  that,  although  the  prisoner 
was  entitled  to  be  discharged  so  far  as  the  de- 
tainer of  the  Town  Councu  was  concerned,  who 
were  substantially  the  same  parties  obtaining 
the  illegal  arrest,  and  could  not  take  advantage 
of  their  own  wrong,  he  was  not  entitled  to  be 
discharged  in  respect  of  the  detainer  at  the  suit 
of  a  private  creditor,  and  the  rule  must  be  dis- 
charged, but  without  costs. 

Stephenson  v.  Rayne,    Nov.  3,  23,  1853. 

COUNTY  COURT. — PLAINT  BY  CLBRK  OF  PA- 
ROCHIAL CHAPXLRY.  —  TITLB.  —  JURIS- 
DICTION. 

On  the  trial  of  a  plaint  in  a  County  Court  hg 
the  clerk  of  a  parochial  chapelry,  to  recover 
from  an  inhabitant  householder  the  amount 
qfhis  wages,  an  objection  was  taken  as  to 
jurisdiction,  under  the  9  Sf  \Q  Vict.  c.  95, 
s.  bS—the  plaintiff's  title  to  the  office,  and 
to  the  payment  in  question  being  diepitted  t 
A  rule  was  made  absolute  for  a  prohibition 
against  the  further  proceeding  in  the  plaint, 
md  an  application  was  refused  for  the  de- 
fendant  to  declare  in  prokibiiion. 
This  was  a  rule  nisi  for  a  prohibition  on  the 
Judge  of  the  Durham  County  Court,  from 
further  proceeding  in  this  plaint,  which  was 
brought  Dy  the  clerk  of  the  parochial  chapelry 
of  Barnard  Castle,  to  recover  from  the  defend- 
ant, an  inhabitant  householder,  the  sum  of 
Is.  Sd,,  his  wages  for  five  years,  at  the  rate  of 
4^.  per  annum  from  each  inhabitant  house- 
holder, and  payable  at  Easter.    On  the  trial 
an  objection  was  taken,  that  the  Court  had  not 
jurisdiction  under  the  9  &  10  Vict.  c.  95,  s.  58,' 
as  the  plaintififs  title  to  the  office  and  to  the 
payment  of  the  sum  demanded  was  disputed, 
and  judgment  was  postponed  for  this  applica- 
tion. 

CowUng  showed  cause  against  the  rule>  which 
was  supported  by  BoviU, 

Cur.  ad.  vult. 
The  Court  said,  the  question  was,  whether 
the  claim  was  within  the  58th  section,  as  in- 


'  Which  provides,  that  "the  Court  shall 
not  have  cognisance  of  any  action  "  in  "which 
the  title  to  any  corporeal  or  incorooreal  here^ 
ditaments  "  ^  shall  be  in  question.^ 
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▼olving  the  title  to  an  "  hereditament.*'  It  was 
their  duty  to  put  a  liberal  construction  on  the 
language  of  the  Act  of  Parliament,  and  an 
**  office  "  was  included  in  a  "  tenement,*'  which 
was  coinprehended  in  the  word  "heredita- 
ment." The  rule  for  a  prohibition  would  there- 
fore be  made  absolute,  and  an  application  was 
also  refused  for  an  order  on  the  defendant  to 
declare  in  prohibition. 


Wttrrington,  v.  Earljf.    Nov.  R,  23, 1853. 

FROBI1880RY   NOTE.  —  MATBRIAI.    ALTBBA- 
TION.— INTKRB8T   PAYABLB. 

The  amomut  of  a  promusory  note  had  been 
made  payable  tnth  iawfnl  interest  from  the 
date  thereof,  and  it  appeared  a  memoran^ 
dtim  had  been  written  in  the  comer  that  in* 
terest  was  to  be  paid  at  the  rate  of  6  per 
cent.,  without  the  defendant's  concurrence: 
Held,  that  this  was  a  material  alteration, 
and  the  plaintiff  could  not  recover  on  the 
note. 

This  was  a  motion  for  a  rule  nisi  to  set 
aside  the  verdict  for  the  defendant  and  enter  it 
for  the  plaintiff  on  the  plea  in  this  action, 
which  was  brought  on  a  promissory  note  to  pay, 
six  months  after  date,  the  sum  of  1,000/.,  with 
lawful  interest  from  the  date  thereof,  which  al- 
leged that  after  the  making  of  the  note,  and 
before  it  became  due,  it  had  been  altered  in  a 
material  particular,  without  his  consent,  by 
there  being  written  in  the  comer  of  the  note 
that  interest  at  6  per  cent,  was  to  be  paid.  On 
the  trial,  before  Crompton,  J.,  at  Oxford,  the 
defendant  obtained  a  verdict,  subject  to  this 
motion. 
Keating  in  support. 

Cur,  ad.  vult. 
The  Court  said,  the  alteration  in  the  comer 
of  the  note  must  be  viewed  in  the  same  light 
as  if  it  had  been  made  in  the  body.  There  was 
no  particular  usage  of  commerce  to  warrant  its 
insertion  as  in  the  case  of  the  place  of  payment, 
and  the  alteration  being  unauthorised  the  con- 
tract was  vitiated.  The  rule  would  therefore 
be  refused. 


magistrate  at  Stoke-npon-Trent,  ondsr  the  4 
Geo.  4,  c.  34,  s.  2,  for  leaving  his  aervioe  with- 
out giving  notice,  and  without  assigning  any 
lawfiu  eicuse.  The  rule  had  been  granted  on 
the  ground  that  the  commitment  ahonld  have 
set  out  the  evidence^  citing  In  re  Hammoad, 
9  Q.  B.  92,  and  that  it  did  not  allege  the  de- 
fendant had  no  sufficient  lawful  excuse  for 
leaving  his  employment. 

Scotland  in  support. 

llie  Court  si^d,  there  was  no  authority  to 
show  that  the  evidence  mu^  be  set  out  in  a 
commitment,  bht  the  rule  would  be  made  ab- 
solute on  the  ground  the  warrant  did  not  allese 
any  offence  had  been  committed  within  the 
Act,  as  the  gist  of  the  charge  was,  that  the 
prisoner  had  been  absent  without  assigning 
any  lawful  excuse. 

WUbrahamv.Bickley.    Nov.  25, 1853. 

NBW    TRIAL.  —  POSTPONING    APPLICATIOK 
POR  RULB   KIBI. 

An  eqitpUcation  was  refused  to  postpone,  mntU 

the   commencement  of  Hilary   Term,  the 

motion  for  a  rule  nisi  for  a  nmo  trial,  o% 

the  ground  the  evidence  was  very  voluad' 

nous  tmd  the  trial  had  only  ended  thepre» 

viousday. 

In  this  motion  for  a  rule  nisi  to  set  aside  the 

verdict  for  the  plaintiff  and  for  a  new  trial  on 

the  ground  the  verdict  was  against  the  weight 

of  evidence, 

Shee,  S.  L.,  applied  for  leave  to  move  the 
commencement  of  Hilary  Term,  as  the  evi* 
denoe  was  very  voluminous,  and  the  trial  had 
only  terminated  the  previoua  day. 

The  Court,  however,  said,  the  applica&OB 
could  not  be  granted,  and  on  the  motion  beiitf 
proceeded  with  refused  the  rule,  as  the  prsuo- 
ing  Judge  was  not  dissatisfied  with  the  verdict 


Exparte  Geswood.    Nov.  24,  1853. 

COMMITMBNT  OF  COLLIER  FOR  LBAVINO 
BMPLOY  WITHOUT  LAWFUL  BXCUBB. — 
8UFFICIBNCY  OF.  —  BVIDBNCB,  8BTTINO 
OUT. 

A  collier  had  been  committed  to  prison  under 

the  4  Gfeo.  4,  c.  34,  s.  3,  for  leacing  his 

service  without  giving  notice,  and  without 

assigning  any  lawful  excuse:  Held,  that 

the  prisoner  was  entitled  to  his  discharge, 

on  the  ground  the  warrant  did  not  allege 

he  had  no  sufficient  lawful  excuse  for  leav^ 

'   ing  his  employment. 

'  Held,  aZfO,  that  the  warrant  qf  commitment 

need  not  set  out  the  evidence. 

A.  RULB  iiifff  had  been  obtained  on  Nov. =15 

last,  to  discharge  from  custody  a  collier  who 

had  been  committed  to  Stafford  Gaol  for  two 

months  with  hard  labour  by  the  stipendiary 


Regina  (on  the  prosecution  of  Scott  and  othert) 
V.  Harrison.    Nov.  26,  1853. 

CRIMINAL    INFORMATION    FOR  LIBBL.— MO- 
TION  FOR  RULB   ON    LAST   DAY   OF  TBRM. 

Hdd,  thsU  a  motion  for  a  rule  nisi  for  a  cri* 
minal  information  for  libel  will  9U>ibeen* 
tertainei  on  the  last  day  of  Term. 

Tbis  was  a  motion  for  a  rule  nisi  for  a  cri- 
minal information  on  the  publisher  of  TU 
Times  for  a  libel  on  the  directors  of  the 
London  and  South  Western  Railway  (}om- 
pany. 

Tht  Attorney-General  and  BooUl  inisupport 

The  Court  said,  that,  according  to  the  prac- 
tice the  motion  could  not  be  allowed  to  be 
made  on  the  Uik  day  of  Term. 


In  re  WiUiam  Marshall.    Nov.  25, 1853. 

ATTOBMBT,—  EBBTOBATION    TO    BOLL. — 
If  ARTBB  OP  BOLLB'  OBDBB. 

An  aiiomey  had  been  strudt  of  ^tsMrf 
this  Court  on  tm  order  by  the  MasterqT 
the  Rolls  to  strike  him  t^  the  SoU  rf  Sfh 
Ueii^re.    -On  M  being  rutomd  by  <m 


Smftnor  CcwUi  QMm^f  BeiicA. — Gmmhoh  Fkat,^B9ehtqwer. 
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MmUr  of  the  Rolls,  em  application  wat 
pwdod  for  kit  restoration  to  the  Roll  of 

T^TB  WW  a  TDodoa  to  restore  tbe  name  of 
the  above  attorney  to  the  RoUe  of  this  Court. 
It  appeared  he  had  been  struck  off  the  Roll  of 
Solicitora  by  the  late  Lord  Langdale,  Master 
of  the  RoUa,  in  Dec.  1842,  in  reference  to  mis- 
conduct  in  a  bankruptcy,  on  the  petition  of  the 
Birmingham  Law  Society,  and  had  been 
thereupon  struck  off  the  RoUl  of  this  Court. 
It  appeared  the  Master  of  the  Rolls  had,  on 
JqIt  13  last,  made  an  order  for  bis  restoration 
tottie  Roll  (reported  ante,  vol.  46,  p.  199)«  and 
this  motion  was  accordingly  made. 

Sir  F.  Thesiger^  in  support,  stated,  that 
notice  had  been  given  to  the  incorporated  Law 
Society,  who  did  not  oppose. 

The  Court  said,  that  as  the  applicant  had 
heen  removed  from  the  Roll  of  this  Court  on 
the  order  of  the  Master  of  the  Rolls,  he  would 
he  restored  on  the  same  authority,  and  the 
motion  was  therefore  granted. 

€ttuxt  nt  Cammon  Qlexif . 
Tarrant  v.  Baker.    Nov.  18,  1853. 

BOROUGH     COURT. — OFFICIB. — NOTICS     OP 
ACTION. 

Held,  ikmt  a  baUifofa  Borough  Court,  who 
had  mat  beei^  appointed  formallg  by  the 
Judge  was  not  an  oj/ieer  within  the7  ^  S 
Viet.  e.  19i  amd  wag  not  therefore  entitled 
to  notice  of  action  under  e,  8. 

A  nuLB  nisi  had  been  obtained  in  this  Term 
OB  leave  reserved  ti^Mt  aside  the  verdict  for  the 
phuntiff  and  enter  it  for  tbe  defendant  in  this 
iction,  which  was  brought  for  breaking  and 
enterinff  the  plaintiff's  house  at  Birmingham, 
ind  injuring  his  iurniture,  to  which  the  de- 
fendant pleaded  that  he  was  bailiff  of  the 
Borough  Court,  and  committed  the  trespass  in 
Qoestbn  in  pursuance  of  his  duty,  and  also 
ust  no  notice  in  writing  had  been  given  of  the 
iction.  There  was  a  further  plea  that  he  en- 
tered by  virtue  of  a  writ  of  execution  of  which 
he  had  the  carrying  into  effect,  directed  to  the 
•erjeuit-at-iDace.  On  the  trial,  before  Aiderson, 
B.,  at  the  last  Warwick  Assises,  it  appeared 
the  defendant  had  not  been  formally  appointed 
bf  the  Judge  of  the  Court,  although  he  exe- 
eated  itsproceas. 

Hages  showed  canae  against  the  rule,  citing 
7&8Vict.  c.  19,  s.  8. 

Melhr  in  support. 

The  Cbarl  said,  the  defendant  had  failed  to 
nake  out  his  plea  of  his  being  appointed  an 
officer  by  the  Judge  of  the  dsurt  within  the  7 
ft  8  Vice  c  19»  and  assuming  tbe  Court  was 
within  the  Act,  the  privilege  as  to  notice  only 
tttended  to  the  ser)eant«at-mace,  and  not  to 
the  defendant,  as  the  Act  did  not  require  notice 
to  he  givBB  toaU  peieoM  lawfally  acting  under 
hia,  and  tbe  nde  mnat  be  dieehai^. 

Bigg  ▼.  Whisking.    Nov.  9ft,  1853. 

FVBCB4MB  Or  TIHBSS  IM  rABCBLS.«»COM^ 


BOLIDATION    INTO    ONB   ACCOUNT.— BTA* 
TUTB   or  FRAUDS. 

nsdtfendant  purchased  qf  the  plaint^  m 
quantity  ofwiUom  timber  in  different  iots 
at  fMirious  places,  and  the  whole  transaction 
was  qfterwards  included  in  one  account. 
Part  was  paid  for,  another  part  was  dSpp 
Uoered,  but  the  defendant  refused  to  accept 
the  remaind^:    Held,  that  the  dealings 
formed  one  transaction,  and  there  had  been 
a  stf/ieient  part  payment  and  acceptance 
under  the  Statute  of  Erauds  to  entitle  tka 
plaint^  to  reeopsrfor  the  remainder. 
This  was  an  actiott  for  goods  sold  and  do* 
livered,  which  consisted  of  a  quantity  of  willow 
timber  purchased  by  the  defendant  from  the 
plaintiff,  at  Diss,  Norfolk.    It  appeared  that 
the  defendant  had  gone  about  to  various  plaeee 
to  look  at  the  timber,  purchasing  different  lote, 
and  that  in  the  evening  the  transactions  were 
made  up  into  one  account.    It  also  appeared 
that  the  defendant  had  paid  for  a  portion  of 
the  timber,  that  another  part  had  been  de- 
livered, but  that  the  remainder,  which  was  at 
the  l^astern  Counties'  Railway  station,  he  had 
refused  to  accept.    On  the  trisl,  before  Cress* 
well,  J.,  at  the  London  Sittings,  this  Term,  Uie 
pluntiff  obtained  a  verdict,  whereupon  this 
motion  was  made  for  a  rule  nisi  for  a  new  trial 
on  the  ground  of  misdirection. 

Bytes,  S.  L.,  in  support,  on  the  ground  the 
purchase  of  each  parcel  was  a  separate  trans* 
action,  in  respect  of  which  there  had  been  no 
acceptance  or  part  payment  to  take  the  case 
out  of  the  Statute  of  Frauds,  as  regards  parol 
contracts. 

The  Court  said,  the  learned  Judge  had 
rightly  directed  the  jury  that  the  whole  trans- 
action was  one  purchase,  in  accordance  with 
Blliot  V.  Thomas,  3  M.  &  W.  irO|  1  Horn,  ft 
H.  38 ;  and  that  there  had  been  a  sufficient 
part  payment  and  acceptance.  The  rule  would 
accordingly  be  refusea. 

Ctftttt  of  tPycbf^nr* 
Morgan  and  another  v.  Mar4[uis  and  another. 
Nov.  2,  1853. 

BAN  KBUPT.— BALK  OF  GOODS  BY  PABTT 
JOINTLY  INTBBB8TBD.  —  BIGHT  Of  AB- 
BIGNBBB  TO   BBCOVBB  PBOCBBDB. 

The  defendant  sold  certain  goods  by  direction 

of  J.,  who  was  jointly  interested  therein 

with  a  person  declared  a  bankrupt :  Held, 

that  the  assignees  were  not  entitled  to  rS" 

cover  the  proceeds  of  such  sale^but  that 

their  course  was  to  proceed  in  a  Court  of 

Bankruptcy  or  of  Equity  f of  an  account. 

This  was  a  motion  to  set  aside  the  verdict 

for  the  defendants,  and  for  a  new  trial  in  this 

action    for  monev  had  and  received  to  tbe 

plaintiffs'  use,  ana  which  was  brought  to  re» 

cover  the  proceeds  of  certain  barrels  of  floor 

sold  by  the  defendants,  commission  agents  in 

Liverpool.     It  appeared  that  the  defendaniB 

had  purchased  a  quantity  of  Hour  by  the  dirs^ 

tion  of  Mr.  Perrin,  a  liverpool  merchant,  and 


no 


superior  ComrtMs  BKchequerj^Crimmal  Afpidi, 


hid  told  a  portion  by  direction  of  him  and  a 
tf  r.  Sbute,  who  had  advanced  money  for  the 
purchase,  and  the  aale  of  the  remahider  took 
^nce  br  <firection  of  Mr.  Shote;  iHer  Mr. 
Fterrin  had  committed  an  act  of  hankraptcy, 
mad  the  plaintiffs  were  Appointed  his  aasiffnees. 
The  defendants  pleaded  neFer  indebted  and 
nm  dHinent  to  a  comt  hi  detinue,  and  on  the 
^l  before  Stie,  J.,  at  the  last  LiTerpool  As- 
flfaMS,  they  obtained  a  verdiet. 

Hugh  HiU  in  support. 

The  Court  said,  aa  the  jury  had  found  that 
Ante  was  jointly  interested  with  the  bankrupt 
in  the  goods,  he  was  entitled  to  dispose  of  the 
uartnership  property,  in  aoeordance  with  Axt  y, 
BmAufjf,  Cowp.  445,  and  the  j^ainttflfs  had  no 
ri^ht  to  recorer  the  proceeds  tnm  tlw  deflmd- 
UBts,  but  must  proeeed  in  a  Court  of  Bank* 
n^tcv  or  of  Equity  lor  an  aecomH.  The  nde 
WMxld  therefbve  be  refused. 


molM9  amd  Mersr.  S)imMmd.   Nor.  3«  IMS. 

SILLS  OP  UXCHANOU.  —  ACCXPTANCC  PKR 
PBOC.  OF  MtNINO  COMPANY. — AUTHO- 
EITT. 

The  defa^ant^  to  whxm  two  bills  qf  OBclumge 

were  directed  as  purser  of  a  mining  eom- 

pany,  accepted  per  proe.  qf  the  compamy, 

Q^  which  he  himself  ^^  olso  a  shareholder : 

Held,  that  as  he  was  wot  authorised  to  uc- 

ceptfor  the  company,  and  who  besides  were 

not  drawees,  he  was  personally  liable  for 

the  amount  qf  his  acceptance. 

This  was  a  motion  for  a  rule  atsi  to  aet 

aside  the  verdict  for  the  plaintiffs  and  to  enter 

it  for  the  defendant  in  this  action,  which  was 

brought  oa  two  bills  of  escbange  dkected  to 

the  defendant  as  purser  of  the  West  Downs 

Mining  Company,  and  accepted  by  him  per 

proc.  of  such  company.    On  the  trial  before 

lialftmrd,  J.,  at  the  last  Devon  Assiseat,  it  ap- 

peuned  that  the  defendant  was  a  shareholder  in 

the  company,  which  was  not  a  corporate  body, 

and  the  jury,  under  the  direction  of  the  learned 

Judge,  found  for  the  plaintiffs^  subject  to  this 

motion. 

M»  Smith  in  support. 

The  Court  said,  the  legal  effect  of  the  accep- 
ance  was,  that  the  defendant  accepted  in  has 
own  right  as  principal,  as  he  had  no  right  to 
accept  ibr  the  other  parties,  they  not  bmng 
drawees,  and  the  rule  was  accordingly  refused! 

Court  0C  Crimbwl  ^IiqpfaU 
Regina  v.  Oarrett.    Nov.  26, 1853. 

INDICTMENT  FOR  OBTAINING  MONSY  UNDBR 
FALSE   PBKTBNCSS. 

The  prisoner  had  altered  a  letter  of  credit  for 
210/.,  on  the  Union  Bank  qf  London  into 
5,210/.,  and  had  obtained  in  St.  Petersburg 
1,200/.,  giving  a  cheque  for  such  sum  on 

.  the  English  bank  to  the  firm  at  St.  Pe- 
tersburg, who  presented  the  cheque  which 
was  dishonoured :  Held,  reversing  a  con^ 
viction,  that  the  prisoner  amid  not  be  in- 
dicted for  attempting  to  obtain  monegs 


under  false  pretenon  under  thej  ^^  Geo. 
i,  C.  29,  t.  53. 

It  appeared  on  this  indictment  lor  afttmpt- 
ing  to  obtain  moneys  under  false  pretenses, 
that  the  prisoner  had  obtained  a  circular  letter 
of  credit  from  Messrs.  Duncan  &  Co.,  of  New 
York*  for  210/.,  on  their  correspondents  the 
Union  Bank  of  London,  and  that  he  had  alter- 
ed the  sum  to  5,210/.  The  prisoner  had  ob- 
tained certain  sums  of  money  from  Messrs 
Wilson  &  Co.,  at  St.  Petersburg,  and  had 
giTen  them  a  cheque  for  l«200/.  on  the  Union 
Bank,  but  which  was  dishonoured  on  presentaF> 
tion,  and  on  the  prisoner's  coming  to  tUt 
country,  he  was  indicted  in  respect  of  such 
cheque.  On  the  trial,  before  Pairke^  B.,  the 
jury  returned  a  verdict  of  guilty,  subject  to  this 
point  reserved. 

£y/e#,  S.  Lu,  and  RMnson,  for  the  prisoner, 
citing  the  7  &  8  Geo.  4,  c.  29,  s.  53,"  and  Km 
V.  WaveU,  I  Mood.  224. 

Huddleston  m  support  of  the  conviction. 

The  Court  said,  even  if  the  cheque  had  been 
duly  honoured,  the  prisoner  could  not  have 
been  indicted  for  obtaining  money  under  ftJae 
pretences*  as  Ihe  obtainiag  wftlun  the  meaning 
of  the  Statute  contemplated  an  obtaining  ac- 
cording to  the  wishes  or  in  order  to  gain  some 
advantage.  But  in  the  present  case  the  pri- 
soner had  obtained  his  object  on  receiving  the 
money  in  9t.  Petersburgh,  and  no  advaMsge 
could  arise  to  him  from  the  cheque  being  ho- 
noured, but  on  the  contrary,  it  was  more  to  his 
advantage  if  it  had  been  destroyed.  Although, 
therefore,  there  had  been  a  gross  fraud,  there 
was  no  obtaining  of  money  under  fidse  pretences 
within  the  ^tote,  and  the  conviction  nnst  bs 
rsversed. 


Regina  v.  Sleeman.    Kov.  26,  1858. 

CONFK88ION.-— ADMISSION    IN   EVIDBNCa. 

Ctrcttnu/ancet  under  which  the  confession  tf 
a  prisoner  charged  wUh  arson  was  admU' 
ted  in  evidence  on  an  indictment  for  su^ 
offence. 

On  this  indictment  for  arson,  before  Mertm, 
B.,  evidence  Was  received  of  the  prisoner's  eos- 
fession,  which  had  been  given  upon  the  penoa 
having  charge  of  her  saying  '*  Don't  run  yoor 
soul  into  more  sin,  but  tell  the  truth."  The 
prisoner  had  previously  denied  her  guilt  on  the 
witness  expressing  her  regret  at  her  6ituatioa> 
and  inquiring  whether  she  were  guilty  or  not. 

The  Court  said,  the  evidence  was  admissiblff 
as  no  threat  or  inducement  had  been  held  oat, 
and  confirmed  the  conviction. 

>  Which  is  as  foUowa :— "  Whems  a  fiuhife 
of  justice  frequently  arises  from  the  subtle  dto- 
tinction  between  larceny  and  fraud;  for  remedy 
thereof  be  it  enacted,  that  if  any  person  ihsU 
by  any  false  pretence  obtain  from  any  otbff 
person  any  chattel,  monev,  or  valuable  securityi 
with  intent  to  cheat  or  defraud  any  person  of 
the  same,  every  such  offender  shall  be  guilty  of 
a  misdemeanor." 


^tie  Hegal  #b]Serbfr^ 


DIGEST,  AND  JOURNAL   OF  JURISPRUDENCE. 


SATURDAY,  DECEMBER  17, 1853. 


THE  NEW  REFORM  BILL. 

REPRESENTATION     OF   THE     LEGAL     PRO- 
FESSION. 

TaE  GoverniDent  is  pledged  to  introduce, 
in  the  next  Session  of  Parliament,  a  Bill  to 
amend  the  representation  of  the  people. 
Some  attempt  will,  no  doubt,  be  made  to 
check  the  systematic  bribery  and  corruption 
found  to  prevail,  not  only  in  the  smaller 
constituencies  but  in  some  of  the  larger 
cities  and  boroughs.  The  disclosures  of 
Election  Committees  during  the  last  Session 
of  Parliament,  have  served  formally  to  re- 
cord, what  was  before  universally  felt  and 
thoroughly  well  understood,  that  the  repre- 
sentative system  is  unsound  to  the  core, 
and  that  the  elective  franchise  is  constantly 
and  commonly  exercised  under  the  influence 
of  the  most  sordid  motives*  No  one  sup- 
poses that  the  constituencies  whose  deUn- 
quencies  have  been  exposed,  differ  materially 
from  others  that,  by  accident  or  corrupt 
compromise,  have  escaped  investigation. 
The  disease  is  not  confined  to  any  particular 
locality,  but  is  in  the  nature  of  an  epidemic, 
and  the  remedy  is  not  to  be  found  in  the 
disfranchisement  of  some  lialf-dozen  bo- 
roughs, which  recent  disclosures  have  ren- 
dered temporarily  notorious :  it  must  be  co- 
extensive with  the  disease. 

The  measure  of  amendment  to  be  pro- 
posed will  probably  involve,  as  well  a  change 
of  the  basis  of  representation  by  an  exten- 
sion of  the  franchise,  as  the  adoption  of  a 
higher  standard  of  qualification.  The  adop- 
tion of  either  principle  exclusively  would  be 
open  to  manifest  objections.  A  simple  ex- 
tension of  the  suffrage  to  a  class  not  more 
elevated  as  regards  property  or  intellectual 
cultivation  than  the  majority  of  those  to 
whom  it  is  now  entrusted,  would  aiFord  no 
additional   security   against  corrupt    influ- 
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ences.  On  the  other  hand,  an  iucrease  of 
the  qualification  restricting  the  number  of 
voters,  aud  operating  as  a  partial  disfran- 
chisement of  existing  constituencies,  would 
conflict  with  the  principles  of  {ree  Govern- 
ment, and  justly  create  an  amount  of  hos- 
tility and  opposition  wliich  no  Minister, 
however  powerful  and  honest,  could  suc- 
cessfully contend  against.  A  measure  com- 
bining an  extension  of  the  franchise  with  a 
higher  standard  of  qualification  has  a  far 
better  chance  of  success,  and  would  pro- 
bably obtain  the  support  of  a  large  propor- 
tion of  those,  who  do  not  regard  the  question 
with  a  view  to  its  effects  upon  the  interest 
of  a  party  or  the  promotion  of  individual 
ambition. 

It  is  altogether  beside  the  purpose  of 
these  remarks  to  discuss  the  precise  extent 
to  which  it  is  expedient  to  carry  the  revision 
of  the  electoral  system.  The  contemplated 
changes  are  only  adverted  to,  in  order  to 
express  a  hope  that  the  opportunity  about 
to  be  presented  may  not  be  inconsiderately 
lost.  A  similar  opportunity  cannot  speedily, 
and  may  never,  again  occur  to  those  we  ad- 
dress. It  is  in  vain  now  to  inquire  whether 
any  modification  of  the  representative  sys- 
tem is  desirable.  It  is  already  determined 
upon  by  the  Government  of  the  country. 
The  question  must  be  mooted  and  decided 
upon.  The  expediency  of  creating,  new  con- 
stituencies will  be  discussed  and  settled — 
not  at  the  instance  of  revolutionary  agitators 
— but  upon  the  deliberate  suggestion  of  tlic 
responsible  Ministers  of  the  Crown.  Exist- 
ing arrangements  are,  to  a  greater  or  less  ex- 
tent to  be  disturbed ;  and  does  not  this  state 
of  things,  we  ask,  afford  a  legitimate  occa- 
sion, at  least,  for  considering  the  claims  of  the 
Legal  Profession  to  a  direct  representation  ? 
The  members  of  the  Inns  of  Court,  and  Chan- 
cery, united  with  the  registered  Attorneys 
and  Solicitors,  would  create  a  constituency 
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numerically  large,  and  certainly  not  inferior ! 
in  independence  and  intelligence  to  any 
other  in  the  kingdom.  The  suggestion, ' 
that  the  Legal  Profession  should  haye  the  ' 
power  of  sending  a  representative  to  the 
House  of  Commons,  will  be  met  at  starting  i 
by  the  observation,  that  the  House  already  | 
contains  many  lawyers.  It  is  quite  true, ! 
the  House  of  Commons  does  contain  a  con- 1 
siderable  number  of  Barristers,  and  a  few  | 
Solicitors,  but  it  is  equally  true,  that  no  one ! 
of  these  gentlemen  has  gone  into  Parliament  i 
to  represent,  nor  does  in  fact  represent,  the  I 
Legal  Profession.  Some,  and  we  are  con- ' 
strained  to  admit,  a  large  proportion,  enter 
Parliament  mth  no  higher  object  than  the 
promotion  of  personal  ambition :  a  few  re- 
present the  political  views  of  great  proprie- 
tors through  whose  influence  they  have  been 
returned ;  and  others  represent — faithfully 
it  may  be — the  prevailing  views  of  those  by 
whom  they  are  elected.  We  are  aware  that 
it  has  been  the  fashion  for  a  particular 
party,  and  to  sen^e  a  temporary  purpose,  to 
exaggerate  the  influence  of  lawyers  in  Par- 
liament ;  but,  so  little  are  the  lawyers  in 
the  House  of  Commons  identified  with  the 
Profession,  that  if  any  measure  was  deemed 
desirable  which  especially  aflected  the  in- 
terests oi'  the  Legal  Profession,  it  would  be 
more  difficult  to  And  a  legal  than  a  lay 
member  to  whom  it  could  be  entrusted. 

The  privilege  enjoyed  by  the  Universi- 
ties of  Oxford,  Cambridge,  and  Dublin,  re- 
spectively, of  sending  Members  to  Parlia- 
ment, and  the  manner  in  which  that  privilege 
has  been  exercised,  furnishes  a  strong  argu- 
ment in  support  of  the  proposition,  that  the 
Inns  of  Court  and  Chanceiy  should  also  be 
represented.  Although  many  members  of 
the  Legal  Profession  have  graduated  at  the 
University,  to  have  taken  a  degree  is  not  a 
necessary  qualification  for  either  branch  of 
the  Profession,  and  in  point  of  fact  a  com- 
paratively small  proportion  of  either  barris- 
ters or  solicitors  are  entitled  to  vote  at  the 
University  elections. 

The  political  excitement  preceding  and 
attending  the  passing  of  the  Act  of  1832, 
accounts  for,  though,  it  does  not  perhaps 
justify,  the.  exclusion  from  legisUtive  con- 
sideration of  the  claims  of  the  Inn^jof  Court 
to  be  represented,  at  the  time  'tslien  th« 
Metropolitan  Boroughs  were  eohstituted. 
The  subject  is  now  apprortched  iri  a  calmer 
and  a  more  promisine;  spirit.  Less  conflict 
of  opinion  prevails  as  to  the  defects  of  the 
representative  system,  and  the  measure 
about  to  be  introduced  is  not  as  yotr-And  it 
may  be  hoped  will  not,  be  regarded  as  tlie 


subject  of  a  party  triumph.  If  the  sugges- 
tion we  have  now  ventured,  not  to  originate 
but  to  revive,  was  taken  up  in  a  hearty  and 
united  spirit  by  all  branches  of  the  TLegal 
Profession,  there  is  no  reason  why  it  should 
not  receive  the  respectful  and  even  the 
favourable  consideration  of  her  Majesty's 
constitutional  advisers.  The  proposition 
could  hardly  fail  to  be  acceptable  to  many 
who  would  regard  a  general  extension  of  the 
elective  franchise  with  apprehension  and 
distrust.  The  proper  leaders  in  a  move- 
ment with  a  view  to  this  object,  would  be 
the  Benchers  of  the  Inns  of  Court,  and  the 
Council  of  the  Incorporated  Law  Society ; 
but  these  bodies  could  scarcely  be  expected 
to  act  in  such  a  matter  without  some  clear 
and  unequivocal  manifestation  of  the  sense 
of  the  Profession.  It  is  not  to  disparage 
them  to  say,  that  in  this  instance  they  re- 
quire the  *'  pressure  from  without.'* 

Believing  that  the  presence  of  even  ove 
member  in  the  House  of  Commons  elected 
by  the  direct  suffrages  of  the  barristers  and 
solicitors  of  England  and  Wales,  would  be 
attended  with  incalculable  advantage  to  the 
public,  no  less  than  to  the  Profession,  we 
have  ventured  to  call  attention  to  the  sub- 
ject, as  eminently  deserving  of  immediate 
consideration.  If  the  suggestion  is  worthy 
of  adoption  and  capable  of  realisation,  no 
time  should  be  lost  in  organising  the 
strength  of  the  Profession  Parliament  is 
expected  to  meet  for  the  despatch  of  business 
early  in  February.  The  New  Reform  Bill 
will^  no  doubt,  be  announced  in  the  Speech 
from  the  Throne,  and  introduced  at  an  early 
period  of  the  Session  by  the  Government  in 
the  House  of  Commons.  With  energy  and 
resolution  much  may  be  done  in  the  inter- 
val. The  Provincial  Law  Societies  number 
amongst  their  members  some  of  the  ablest 
men  of  business  of  the  kingdom.  Through 
the  instrumentality  of  these  societies,  the 
opinion  of  the  Profession  in  the  country  can 
be  readily  ascertained,  and  the  means  of 
giving  practical  effect  to  that  opinion  pointed 
out.  In  the  metropolis,  still  greater  facili- 
ties exist  for  collecting  the  sentiments 
of  those  whose  co-operatioa  would  be  in- 
dispensable, if  the  plan  ik  to  be  seriousfjT 
pressed  upon  the  attention  of  the  Govern- 
ment and  the  Legislature.  •' Wittibirt  inrdtr 
rating  the  diificuitieB  to  be  ot«#i^fetlfe*,  or 
disregarding  the  opposition  to  W'JAcJoira- 
tered,  we  submit  the  project  to  o^^ddrt, 
to  determine  whether  it  y^oftai^eJ'rffld 
would  justify  a  ooncerted* effort. 

If  the  Inns  of  Cbiirt^  which  eonstiittte  in 
fad:j  thoiigh  not  in  name,  a  legal  Uiiivcrsitt, 
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were  placed  on  a  similar  footing,  as  regards  |  a  tnercifol  consideration,  readily  satisfied  us 
parliamentarj  representation,  with  the  other  that  the  sentence,  severe  as  it  might  appear, 
great  Universities,  it  may  not  be  certain  was  intended  equally  for  the  benefit  of  the 
that  we  should  always  send  to  the  House  of  offender  ^md  the  protection  of  the  Public. 
Commons  the  ablest,  the  wisest,  or  the  best  We  have,  however,  made  it  our  business  to 
man ;  but  the  Public  would  at  least  have  inquire  into  the  facts  and  circumstances  of 
the  assurance  that  the  sujffrages  of  such  a '  the  case,  and  are  glad  to  find  in  the  columns 
constituency  would  be  freely  and  independ-  i  of  a  local  paper,  the  Hull  Jdeertiser,  a 
ently  exercised.  The  purse  of  the  million- :  complete  vindication  of  the  whole  of  Mr. 
aire,  the  authority  of  the  landed  proprietor, ;  Warren's  conduct.  It  appears  that  the 
and  the  power  of  the  Qovernment,  would  be  prisoner  in  question  had  been  thrice  previ- 


vaiiily  exerted  to  control  this  body  of  elec- 


ously  convicted  of  felonies,   but  sentenced 


tors.  The  honour  of  representing  the  Inns  only  to  short  imprisonments,  and  that  the 
of  Court  might  be  expected  to  satisfy  ordi- '  last  offence  was  of  a  more  flagrant  charac- 
oary  ambition,  and  a  knowledge  that  such '  ter  than  any  of  the  former.  It  was,  of 
a  distinction  was  attainable  could  hardly  fail  course,  desirable  to  sever  this  young  of- 
to  operate  as  a  salutary  incentive  to  minds  fender  from  his  bad  associates,  and,  if  pos- 
of  the  highest  order.  The  profession  in  its,  sible,  to  teach  him  some  industrious  trade, 
integrity  would  have  what  it  has  long  re-|To  effect  this  object,  not  less  than  18 
quired — an  organ  in  the  Legislature — and ,  montiis  would  be  sufficient.  We  fear  that 
the  fault  would  be  our  own  if  we  were  not  ■  the  mitigation  of  the  sentence  will  return 
efficiently  as  well  as  faithfully  represented,  him  but  little  improved  in  Ins  moral  con- 
„ dition.     The  extent  of  the  corporal  pnnish- 

4mfTKmTR4TTnV  OP   TIT^TFrP        ""''"^  ""^"^^^  of  course,  be  regulated  by  his 
AUMIMbTRATIQN   Ot  JUSHCh.       eonduct ;  but  now  the  terror  of  the  whip  is 

at  an  end,  the  remainder  of  the  six  months 

COMPLAINT  AGAINST  MR.  WARREN,   Q.  C,    ^^u   ^^^^  ^  ^„^j   „0„g  ^^^  j^U  ^y^^ 

THE    RECORDER    OF    HULL.  ,  ^^sult. 

"  Cei^sure  is  the  tax  a  man  pays  for '      From  the  Hull  Advertiser  we  extract  the 

beiug  eminent."     The  Judges  of  our  Su-  following  Letter  of  the  Clerk  of  the  Peace, 

perior  Courts  have  not  unfrequently  been  which  fully  refutes  every  part  of  the  impu- 

the  objects  of  severe  attack  in  the  public '  tation : — 

jouinals.     It  is  not  marvellous,  therefore, 

that  a  person  so  celebrated  as  Mr.  Warren         "  ^0  '*«  EdUor  of  the  Hull  Advertiser. 

shoold  be  oocasiooally  visited  with  animad- 1      *«  Sir,— It  is  proper  to  rectify  certain  ir.is- 

Tersion.     It  appears  that,  out  of  the  large  j  apprehensions  concerning  the  adooinistration 

number  of  230  prisoners  tried  before  the  •  of  justice  in  this  borough  at  Quarter  Sessions, 

learned  Recorder,  eight  have  been  ordered  which  have  been  occasioned  by  a  letter  pub- 

to  be  whipped,   ani  one  in  particular,  ^\^''^'^T^'^''1'^\^^^^ 

-^.,*u    r *i:  r  ^-     *  *u^  rl.* c^««:«l-    day  last,  alleged  to  have  been  sent  to  the  Se- 

youth  of  the  age  of  1 0,  at  the  last  Sessions,  |  ^^^      ^^  ^^^^  j.^^  ^1^^  H^^^  Department,  and 

was  sentenced  tol  8  months  imprisonment,  -  ^j^^rg^r^  I  think  it  my  duty  as  clerk  of  the 
and  during  that  period  to  be  whipped  four  |  p^ace  to  trouble  you  with  the  following  obser- 
times.  Thereupon  a  violent  and  outrageous  ;  vations.  The  letter  above  alluded  to  contains 
article  appeared  in  the  EaHem  Counties*  several  grave  errors. 

Herald,  gainst  such  supposed  undue  scw  "  Fir»/—The  case  of  William  Cooper  Robin- 
verity,  and  one  of  the  sapient  inhabitants  of  son  is  alleged  to  be  ^  a  particularly  striking  in. 

Hull  thought  proper  to  transmit  the  paper  f«»^^«/'i%»"'?'^j»'yf 

^    ^,      wV^      &    '^  i  mu       I-  *i:       tences,  as  that  prisoner,    convicted  ot  attempt- 

to  the  Home  Secretary.     The  charge  thus  .       ^^  ^^^.^  \^^^^  \    .^^^^  pretences,  was 

rested  upon  anonymous  information.     Re-   ^^^^y  sentenced  to  18  months'  imprisonment, 

presentations,    we   understand,    were   also  ufithout  hard  labour.'   This  was  a  common  law 

made  of  the  ill  state  of  health  of  the  culprit, .  misdemeanor,  and  the  Recorder  had  no  power 

and  good  nature  (not  to  say  the  inclination  by  law  either  to  transport  or  impose  hard  la- 

to  popularity)  induced  the  noble  Lord  to  bour,and,in  sentencing  the  prisoner,  expressed 

reduce  .th^iimprisonment  to  six  months,  and  b«  ^S^^  ^^^  »"ch  was  the  case,  and  in  very 

-^f  whKkbowever  none  had  been  inflwted^  fession  of  the  prisoner.  The  sentence  of  18 
Our  knowledge  of  the  abundant  kindli-  months'  imprisonment  inflicted  on  a  man  of 
ness  of  disposition  of  Mr.  Warren,  and  the  education  and  a  BoUcitor,and  in  the  gaol  of  his 
sympathy  which  he  would  feel  towards  any  own  town,  was  ruinous.  He  said  on  quitting 
juvenile  offender  whose  case  really  deserved  the  dock  that  he  would  rather  ha\'e  been  trans- 
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ported;  and  he  is  now  in  a  lunatic  asylum, 
hopelessly  insane. 

*•  Secone/— The  boy  Regan  (aged  15),  is  al- 
leged to  have  committed  only  *  trivial  crimeg.' 
He  had  been  three  times  m-eviously  convicted 
of  ielony,  viz.,  on  the  11th  Nov.  1852,  the  27th 
Aprd  1853,  and  the  27th  May  following.  He 
had  on  each  occasion  been  sentenced  by  the 
magistrates  to  a  short  period  of  imprisonment, 
and  on  one  occasion  to  be  whipped.  On  the 
11th  October  he  was  nevertheless  again  com- 
mitted on  a  clear  case  of  felony,  aggravated  by 
ingratitude ;  and  the  indictment  expressly 
charged  two  of  the  previous  convictions,  in 
conformity  with  the  recent  Statute  12  &  13 
Vict.  c.  1 1,  s.  3,  by  which  he  was  liable  to  two 
years'  imprisonment.  The  Recorder  expressly 
^stated  in  passing  sentence,  that  his  object  was 
to  reclaim  an  apparently  incorrigible  oflfeoder, 
and  separate  him  for  a  long  period  from  his 
guilty  companions.  He  also  sentenced  him  to 
be/o»r  times,  not /we  times  privately  whipped 
at  intervals  during  the  imprisonment,  as  one 
whipping  had  proved  ineffectual.  He  also 
him!$elf  secured  for  the  prisoner  the  assistance 
of  a  leading  counsel  at  the  Sessions,  by  whom 
he  was  vii^orously  defended.  The  foreman  of 
the  jury  recommended  the  prisoner  to  mercy, 
supposing  it  a  first  offence,  but  on  hearing  of 
the  three  convictions,  abstained  from  doing  so. 
The  Recorder  visited  the  prisoner  in  the  gaol 
after  the  Sessions,  when  he  cxp.esKed  gratitude 
.  for  having  had  a  counsel  given  hiin  by  the  Re- 
corder. He  made  strict  inquiries  as  to  the 
state  of  the  prisoner's  health,  (as  he  had  had, 
since  the  sentence,  a  fit  of  an  epileptic  nature, 
but  from  which  he  was  recovering),  and  shortly 
afterwards  the  Recorder  wrote  from  London  to 
the  governor  on  the  subject,  and  found  that 
thou^jh  apparently  well  enough  at  the  period  of 
his  committal  and  trial,  he  was  not  in  good 
health,  and  that  otherwise  than  in  respect  of 
epileptic  fits;  that  a  physician  was  going  to 
nsit  him,  and,  if  necessary,  he  would  be  trans- 
ferred to  the  infirmary.  I  have  every  reason 
for  believing  that  under  the  circumstances,  any 
application  for  a  remission  of  either  the  whip- 
pings  or  imprisonment  would  have  been  sup- 
ported by  the  Recorder  himself :  whose  own 
authority  had  expired  with  the  Sessions.  No 
whipping  at  all  has  been  ii;flicted  on  the  pri- 
soner, who  is  now  con(hicting  himself  satis- 
factorily in  the  gaol,  and  attends  school,  and  is 
learning  a  trade. 

"  Third, — The  letter  speaks  of  *  painfully 
numerous  flogging  sentences  *  inflicted  by  the 
Recorder,  t^ow  out  of  230  prisoners  tried  by 
him,  many  of  whom  were  liable  to  whippings, 
he  has  ordered  whippings  in  only  ei(;ht  cases, 
and  every  one  of  those  of  apparently  incor- 
rigible boys,  who  had  been  previously  convict- 
ed of  felony  and  other  offences  twice,  thrice, 
four,  and  e\'en  eight  times.  ^A'hen  it  is  neces- 
sary to  carry  the  sentence  into  effect,  the  sur- 
geon is  present;  the  character  of  the  infliction 
depends  entirely  od  the  conduct  of  the  prisoner 
in  the  gaol,  and  there  has  been  no  single  in- 
stance of  undue  severity.    The  effect  is  declared 


I  by  both  tbe  governor  and  chaplain  to  have  been 

I  very  salutary. 

"The  Recorder  did  not  sentence  any  prison- 

'  er  to  be  whipped  until  his  third  Sessions,  when 
he  found  it  necessary  from  the  increasing  num- 

1  bers  and  recklessness  of  juvenile  oflfenders. 
The  resalt  is— that,  as  stated  in  the  chaplain's 
report  to  the  magistrates  at  the  last  Sessions, 
'  there  are  now  fewer  prisoners  than  there  have 
been  at  any  time  since  October,  1846;'  and 
that,  whereas, '  the  two  calendars  preceding  the 
last  contained  no  fewer  than  17  prisoners  under 
18  years  of  age,  the  last  contained  only  two.' 

'*  The  Recorder's  humane  anxiety  to  do  full 
histice  to  every  prisoner,  and  the  special  pains 
he  takes  to  inform  himself  of  all  facts  bearing 
on  the  quantum  of  punishment,  are  known  to 
all  who  attend  the  Court;  and  he  constantly 

!  states,  when  the  occasion  arises,  that  his  olv> 
ject  in  punishing  is  to  reclaim  and  prevent. 

I     "  I  believe  there  is  not  a  prisoner  in  the  gaol 
who  does  not  admit  having  had  a  fair  and  im- 
partial trial. 
"  All  the  foregoing  facts  can  be  verified  by 

I  the  pro]>er  authorities,  and  it  is  right  that  they 
should  be  known,  to  prevent  misunderstand- 

,  ing,  out  of  respect  to  tlie  Judge  and  all  con- 
cerned in  administering  justice." 

"J.  H.  Galloway,  Clerk  of  the  Peace" 
"  Hull,  7th  Dec,  1853." 

An  able  leading  article  appeared  in  The 
HuV  Advertiser  on  this  subject,  and  which 
we  extract  because  it  must  be  disinterested, 
for  the  Editor  and  Mr.  Warren  are  of  dif- 
ferent political   sentiments.      A    sense  of 
justice,  however,  has  induced   the  writer, 
'  not  only  to  insert  the  preceding  Letter  of 
■  the  Clerk  of  the  Peace,  but  to  bear  honour- 
!  able  testimony  to  tbe  judicial  conduct  and 
j  character  of  Mr.  Warren  during  the  whole 
period  of  his  recordership  : — 

"The  seeming   censure   upon  the  learned 
Recorder  of  this  borough,  implied  by  the  re- 
I  mission  of  the  sentence  passed  upon  a  young 
(  felon  named  Regan,  by  the  noble  Secretary  for 
the  Home  De]inrtment,  has  induced  the  Clerk 
of  the  Peace,  Mr.  Galloway,  to  address  to  us  an 
exceedingly  well-written  letter,  with  a  view  to 
correct  the   mischievous  reports    put  abroad 
upon  ilie  subject.     In  the  first  place,  we  beg  to 
,  assure  Mr.  Calloway  that  no  impression  unfa- 
!  vourable  to  the  conduct  of  the  Recorder,  as  an 
upright,  pains-taking,  conscientious,  and  really 
humane  Judge,  found  at  any  time  a  place  in 
:  our  mind.     Almost  as  constant  in  our  attend- 
ance at  the  Court  of  Quarter  Sessions  as  the 
Recorder  himself,  and  rendered  doubly  observ- 
ant by  our  opposition  to  many  of  bis  well* 
known  political  opinions,  we  enjoyed  opportu- 
nities of  forming  a  iudgment  as  to  his  real, 
merits,  which  enabled  us  to  treat  with  contempt 
the  silly  gossip  which  found  its  way  into  some 
of  the  London  papers  concerning  him.    And 
beii^g  opposed  on  principle  to  the  whole  system 
of  flogging,  whether  in  the  army,  tb6  nary,  the 
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prison,  or  the  public  school*  we  were  espedally 
careful  to  ascertain,  long  before  the  bov  Regan 
was  tried,  the  degree  of  severity,  and  the  exact 
circumstances  under  which  the  punishment  of 
whipping  was  inflicted  in  the  Hull  Borough 
Prison.  The  result  of  that  inquiry  was,  to 
gaUsfy  us  that,  supposing  the  punishment  of 
whipping  to  be  retained,  it  did  not  matter  a 
great  deal  whether  in  18  months  a  lad  was 
sentenced  to  be  punished  twice  or  four  times. 
We  knew  right  well  that  the  first  person  to  in- 
quire about  the  state  of  the  prisoner's  health, 
and,  if  necessary,  to  suggest  mild  and  reforma- 
tory treatment,  would  be  the  presiding  Judge, 
Mr.  Warren.  We  feel  confident  that  if  it  was 
deemed  bv  the  governor,  the  surgeon,  the  chap- 
lain, or  tne  visiting  magistrates,  desirable  to 
obtain  a  remission  of  the  lad's  sentence  in  con- 
sequence of  either  bad  health,  or  wonderful 
moral  improvement,  the  Recorder  would  be 
one  of  the  very  first  to  suggest  an  application 
to  Lord  Palmerston,— nay,  he  woula  be  the 
rery  first  to  petition  the  Crown  to  be  made  the 
bearer  of  a  message  of  mercy  to  the  prisoner. 
And  even  now,  it  may  be  that  he  was  consent- 
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Rbfbrbing  to  the  premus  part  of  this  ex- 
cellent Lecture  (page  106,  on/e),  we  proceed  to 
give  a  full  report  of  the  remainder.  Mr.  Shee 
thos  proceeded : — 

Connected  with  the  first  and  most  extensive 
function  of  equitv;  viz.,  the  repression  of 
moral,  as  contra-distinguished  from  legal  fraud, 
we  find  the  important  and  effective  jurisdiction 
exercised  by  the  Court,  in  the  enforcement  of 
the  specific  performance  of  agreements  between 
parties  contracting  on  the  footing  of  pecuniary 
or  valuable  consideration,— ancT  the  no  less 
formidable  interference  by  injunction,  whether 
in  restraint  of  proceed'mgs  commenced  or 
threatened  to  the  irreparable  or  grievous  injury 
of  present  or  future  nght8,'-or  in  arrest  of  the 
ordinary  course  of  law  in  cases  where  its  re- 
. I  suits  would  be  opposed  to  good  faith  or  con- 
ing to  the  exercise  o/the  Royal  Prerogative  of .  science,  or  where  the  true  interests  of  justice 
mercy  by  the  noble  Home  Secretary.  The  |  require  a  more  searching  investigation  of  facts 
only  mistake  now  made,  was  the  not  selecting  than  the  macliinery  of  the  mere  legal  tribunals 
tbe  Recorder  as  the  medium  of  making  known  I  can  effect. 

to  the  people  of  Hull  the  remission  of  Regan's  {  The  rules  according  to  which  the  Court  de- 
sentence.  And  we  have  not  the  least  doubt  •  crees  the  specific  performance  of  agreements 
that  this  resulted  from  the  noble  Home  Se- !  were  obviously  founded  on  the  clearest  and 
cretary  not  being  aware  of  Mr.  Warren's  per- :  most  distinctive  principles  of  equity, 
sonal  attention  to  the  interior  economy  and  Whatever  a  man  has  deliberately  and  dis- 
general  management  of  the  Hull  Gaol,  as  well  tinctly  undertaken  to  do, — not  by  way  of  gra- 
as  to  the  individual  condition  of  the  prisoners.  I  tuitous  bounty,  but  as  the  result  or  term  of  a 


Before  Mr.  Warren's  time,  it  was  very  unusual 
for  learned  Recorders  of  this  borough  to  trouble 
their  heads  in  the  way  which  be  does  about  the 
reformatioii  of  the  prisoners  tried  before  them. 
Tbey  wefe  content  with  the  correct  discharge 
of  what  was  understood  to  be  their  regular  of- 
ficial duty.  But  he  does  a  great  deal  more; 
and  out  of  this  excess  of  labour  has  sprung  the 
kind  of  opposition  which  he  has  hitherto  ex- 
perienced in  Hull.  This  has  its  origin,  not  in 
bad  feeling,  but  in  an  excessive  jealousy  of  any 
undue  severity  on  his  part.  His  great  powers 
of  personal  observation  enable  him,  by  the  ex- 
ercise of  a  sort  of  prescience,  to  detect  latent 
crime  in  the  countenance  of  a  prisoner,  and 
thus  he  is  sometimes  prompted  to  address  his 
warnings  to  the  unacted  vice  before  him,  as 
well  as  to  the  small  acted  part  revealed  in  the 
evidence.  Those  who  have  eyes,  but  see  not, 
cannot  comprehend  this,  an  J  deem  him  at  times 
rather  sharp  in  his  admonitions.  But  he  is  an 
excellent  J  udge,  nevertheless,  and  requires  only 
to  be  well  supported  by  the  magistracy  to  effect 
a  wonderful  reduction  in  the  juvenile  crimi- 
nality of  the  borough.  While,  therefore,  we 
thank  Mr,  Galloway  for  the  explanation  which 
he  has  given,  we  would  suggest  to  him  not  to 
'trouble  him'^elf  much  about  idle  rumours  to 
the  Recorder's  prejudice,  Mr.  Warren  is  large 
enough  to  be  the  object  of  such  attacks ;  and 


fair  negotiation  with  another  person,  involving 
mutuality  of  contract, — it  was  evident  that  he 
was  in  good  faith  and  conscience,  strictly  bound 
to  perforin.  It  would  be  a  mockery  of  justice 
to  say,  that  when  y^.  has  solemnly  contracted 
with  B,  for  the  sale  to  him  of  an  estate,  at  a 
certain  price,  which  both  parties  have  agreed 
upon  as  its  reasonable  value,  —  either  party 
should  be  at  liberty  to  recede  from  his  bargain, 
at  any  time  previous  to  the  completion  of  the 
transaction  oy  the  payment  of  the  purchase- 
money  on  the  one  hand,  and  the  legal  convey- 
ance of  the  land  on  the  other.  And  the  same 
observation  held  equally  good  with  reference  to 
every  other  variety  of  beneficial  contract  which 
remained  in  fieri,  involving  either  absolutely 
or  contingently,  the  performance  of  subsequent 
acts  as  a  legitimate  consequence  of  the  agree* 
ment. 

Undoubtedly,  our  system  of  law  did  not 
ignore  these  moral  obligations,  the  existence  of 
which  was  assumed  in  every  action  brought  on 
a  covenant  in  a  deed.  But  apart  from  any 
question  as  to  the  formalities  required  to  con- 
stitute an  express  legal  covenant, — formalities 
iu  nowise  distinguishable  in  principle,  however 
they  might  be  in  degree,  from  the  requisitions  of 
the  Statute  of  Frauds  as  to  the  signature  of  an 
agreement  by  or  on  behalf  of  the  person  against 
whom  it  was  sought  to  be  enforced, — a  single 


he  possesses  greatness  enough  in  himself  to  be  glance  at  the  nature  of  legal  procedure  on  that 
able  to  consign  to  utter  nothingness  myriads  of  |  point,  will  sufilice  to  shpw  how  imperfect  was 
those  capable  of  making  them." 
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the  remedy  which  the  jurisdiction  of  the  ordi- 
nary tribunal  could  supply.  Take«  for  instance, 
the  case  of  a  covenaut  for  farther  assurance  in 
a  deed  of  conveyance  of  land,  in  fee  simple, — 
where  the  furtlier  assurance  required  by  the 
purchaser,  and  claimed  under  the  covenant, 
would  be  necessary  to  his  secure  possession  of 
the  property;  as  it  might  be, — if  some  cloud 
on  the  inheritance, — affecting;  the  title  of  the 
vendor  at  the  date  of  the  conveyance,  had  been 
removed  by  matter  ex  post  facto,  and  invested 
him  with  an  independent  and  paramount  title 
to  the  fee  of  which  he  had  purported  to  di&. 
pose.  In  the  event  of  his  refusal,  when  called 
upon,  to  execute  a  further  and  more  complete 
assurance  in  pursuance  of  his  covenant, — how 
is  the  purchaser  to  obtain  full  redress  at  law  2 
If  he  sued  the  defaulting  party  on  the  covenant, 
— pecuniary  damages,  by  way  of  compensa- 
tion, according  to  the  estimate  of  a  jury, — for 
the  injury  sustained  by  its  infraction,  were  all 
that  was  within  his  reach ;  while  the  wrong- 
doer, subject  of  course  to  the  payment  of  da- 
mages and  costs, — was  at  liberty,  as  far  as  the 
interference  of  mere  law  was  concerned, — to 
convey  the  subject-matter  of  the  covenant  to 
another  purchaser. 

It  would  of  course  be  understood,  that  this 
case  was  put  merely  by  way  of  illustration,  and 
not  as  a  probable  or  ordinary  combination  of 
circumstances.  Perhaps,  in  most  cases  of  legal 
covenant  on  which  actions  were  brought,— the 
receipt  of  pecuniary  compensation  might  he  a 
substantial  and  satisfactory  remedy  for  the  in- 
jury inflicted.  But  in  the  case  which  he  had 
supposed,  as  in  the  vast  majority  of  cases  where 
a  man  had  stipulated  for  the  absolute  posses- 
sion of  a  specific  thing,  as  for  example,— an 
estate  which  he  coveted  as  a  residence,  or 
valued  on  account  of  the  local  or  territorial  in- 
fluence connected  with  its  ownership, —  the 
remedy  by  way  of  damages,  might  be  to  him  a 
mockery.  \Vhat  he  wanted  was  not  a  sum  of 
money,  to  be  taken  as  the  measure  of  his  loss 
or  disappointment, — but  the  estate  itself. 

In  such  a  case,  law  was  powerless  for  his  re- 
lief. But  equity  supplied  the  real  and  eflective 
remedy,  by  constraining  the  vendor  to  carry 
out  his  agreement  tnodo  etformd:  »•  e,  to  exe- 
cute a  vand  conveyance  of  the  estate,  on  receipt 
of  the  purchase- money  agreed  upon.  In  like 
manner,  if  it  were  the  purchaser  who  sought 
to  recede  from  his  bargain,  the  Court  exercised 
an  equally  effective  control  over  him,  by  de- 
creeing the  payment  of  the  mooey,  in  exchange 
for  the  tendered  conveyance,  previously  taking ' 
care  to  ascertain  that  the  vendor  was  in  a  po- 
sition to  confer  a  valid  title  to  the  interest 
which  he  had  agreed  to  convey. 

Tlie  perfect  efficiency  of  the  remedy  in 
equity,  in  such  cases,  was  the  result  of  the  for- 
midable power  vested  in  the  Court,  of  enforc- 
ing obedience  to  its  decrees  and  orders,  by  im- 
pnsonroent  of  the  refractory  party,  for  au  in- 
definite period, — of  more  or  less  duration  in 
practice,  according  to  the  delay  which  might 
intervene  before  the  delinquent  purged  his  con-* 
tempt  by  unqualified  aubmiesbn,  imd  payment 


of  the  costs  incurred  in  vindicating  the  autho- 
rity which  he  had  rashly  set  at  defiance.  Tlii?, 
it  must  be  remembered,  was  the  distinctiye 
modus  operandi  of  the  Court  of  Chancery  in 
giving  effect  to  its  decrees  and  orders.  Com- 
parativelv  recent  legislation  had  expressly  given 
to  the  decrees  of  the  Court,  under  certain 
restrictions  and  conditions,— the  effect  of  judjj- 
ments  at  law,  for  all  pur|)ose6  connected  with 
the  liability  of  real  and  personal  property  to 
answer  pecuniary  demands  duly  enforced 
against  its  owner;  and,  in  such  cases,  the 
statutory  remedy  was  cumulative.  But  the 
Court  of  Chancery,  acting  as  such,  proceeded 
in  personam,  treating  every  species  of  disobedi- 
ence to  its  orders,  or  defiance  of  its  authority, 
on  the  part  of  those  who  were  properly  sub- 
jected to  its  jurisdiction, — as  a  contemi>t  of  the 
Court,  to  be  personally  expiated  by  imjiri- 
sonroent.  The  process  .by  which  its  authority 
was  vindicated,  was  the  same  in  spirit  and 
principle,  whether  the  offending  party  had 
eloped  with  a  female  ward  of  Court,  refuseti  to 
put  in  his  answer  to  a  Bill  in  Chancery,  dis- 
obeyed an  injunction  restraining  him  fiom  cut- 
ting down  timber,  or  omitted  to  pay  a  specified 
sum  of  money  within  the  period  limited  by  a 
decree. 

This  power  of  commital  for  contempt  was,  no 
doubt,  inherent  in  all  the  Superior  Courts,  both 
of  Law  and  Equity,  But  it  was  a  power,  the 
exercise  of  which  was  rarely  callexi  for  in  refer- 
ence to  disputes  relating  to  property,  which 
were  within  the  prorince  of  law,  and  liable  to  be 
decided  by  the  verdict  of  a  jury  on  matters  of 
fact— the  several  writs  o(  fieri  facias,  capias  ad 
satisfaciendum,  and  haberi  facias  respectively 
obtainable,  as  of  right,  under  a  judgment,  ac- 
cording to  the  nature  of  the  case,  being  in  ge- 
neral amply  sufficient  to  vindicate  the  authority 
of  the  legal  tribunals.  But  in  equity,  the 
power  of  committal,  if  not  daily  called  into  ac- 
tion, was  essentially  the  vis  motrix  on  which 
the  whole  machinery  of  the  jurisdiction  de- 
pended. It  was  no  rusty  or  unwieldy  weapon, 
slumbering  in  its  scabbard,  and  rarely  visible 
beneath  the  ponderous  folds  of  the  judicial 
ermine;  but  a  bright,  keen- ed^ed*  and  easily 
brandished  blade,  held  unsheathed  with  a  firm 
and  vigorous  grasp,  and  ever  and  anon  gloim- 
ing  portentously  in  the  eyes  of  all  refractory 
suitors.  With  the  sole  exception  of  the  sove- 
reign, whose  royal  prerogative  was,  in  an  es- 
pecial manner,  represented  by  the  jurisdiction 
of  the  Great  Seal*  there  was  no  individual  in 
the  kingdom,  however  exalted  his  social  or  po« 
litical  station,  who  could  with  impunity  set  at 
defiance  the  order  of  the  Court,  or  in  any  man- 
ner exhibit  contempt  for  its  authority.. 

Nor  was  this  a  merely  theoretic  view  of  the 
formidable  power  in  question.  The  cases  of 
Mr.  Lon^  Wellesley  and  Mr.  Lechmere  Charl- 
ton, are  significant  examples  of  the  reeplutf  vnd 
unflinching  manner  in  which  the  majcvty  of 
the  Court  has  been  vindicated  in  practicet—iurt 
only  against  deliberate  disobedteooe^  bat  even 
against  irreverent  demeanour  on  the  part  of 
members  of  the  Legiel&ture  who  TMly  svp* 
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posed  that  the  senatorial  privilege  would  suffice  \  rogatu*  erat :  Quibus  enim  non  potertint  hare- 
to  shield  them  from  the  unpleasant  conse- '  ditatem  vel  leyata  rekufueret  si  relinquehant, 
qaencea  to  which  the  common  herd  of  mankind  ^fidei  ctmmittebant  eorwn  qui  capere  ex  testa- 
exfiose  tbemselve9,  by  hrarin«f  the  terrors  of  mento  poterant  kareditafetn^  et  idea  fidei  com* 
the  ^eals  and  mace.  ^  misva  appellata  sunt ;  quia  nulto  vinculo  juris. 

The  principles  upon  which  the  Court  acted  ,  sed  tantum  pudore  eorum  qui  rogabantur,  con-- 
when  interfering  by  injunction,  would  nata- 1  tinebantur" — Inst.  Lib.  2,  tit.  23. 
rally  occupy  a  considerable  share  of  attention  !     And  it  would  seem  that,  amonf(  the  Romans, 
at  a  subsequent  sta^e  of  the  tuquir)*.    The  na-  |  the  appeal  ad  misericordiam,  addresssed  to  the 


tore  and  mode  of  that  interference  were  not 
59ch  as  to  demand  any  very  elaI)orate  illustra- 
tion in  that  preliminary  notice.  As,  in  the 
matter  of  specitic  performance,  the  Court  pe- 
remptorily constrained  the  defaulting?  party  to 
do  that  which  conscience  and  Equity  dictated, 
»o,  where  it  saw  manifest  injustice  about  to  be 
])erpetrated  under  the  mask  or  atithority  of 
law,  or  doubtful  rights    asserted  in    such  a 


eovereijfn  power  in  the  case  of  the  more  fla- 
(^rant  abuse  of  the  fiduciary  possession  which 
the  Law  ignored,  first  obtained  the  exceptional 
interposition  of  that  paramount  authority,  in 
redressing  the  particular  griei'ance,  and  ulti- 
mately led  to  the  establishment  of  a  permanent 
jurisdiction  invested  with  functions  strictly 
analocrous  to  those  of  our  Courts  of  Equity. 
"  Posted  Divtts  Augustus  primus  semel  tie" 


manner  as  to  threaten  irreparable  damage,  or  |  rumque,  gratid  personarum  tnotus,  vel  quia  per 
occasion  frrc'at  practical  injury,  to  the  interests  |  ipsius  salutem  rogatus  quis  diceretur,  out  ob 
of  the  party  who  was  adversely  litigating  those  ,  insignem  quorundam  perjidiam,  jussit  consuHbus 
rights,  it  restrained  with  a  strong  hand  the  per-  >  auctoritatem    suam    interponere  ;    quod    qtrib 


justum  videbatur,  et  populare  erat]  paulatim 
conversum  est  in  assiduam  jurisdictionetn : 
tantus  que  eorum  favor  /actus  est,  ut  paulatim 
etiam  prater  prnprius  crearetur,  qui  de  fidei' 
commissis  jus  diceret  quern  fidei^commitsarium 
appellabant.'* — ^Just. 

It  was  the  received  opinion,  and  indeed  the 
history  of  our  legislation  supplied  an  import, 
ant  corroboration  of  the  view,  that  the  system  of 
trusts  among  us  owed  its  origin  to  the  efforts 
made  by  or  on  behalf  of  the  clergy,  to  evade 
the  operation  of  the  Laws  of  Mortmain,  in  re- 
straining the  alienation  of  lands  in  pios  usus. 
The  clergy,  naturally  unwilling  that  the  bene- 
volent intentions  of  devout  laymen  towards  the 
Church  should  be  disappointed  in  deference  to 
what  they,  no  doubt,  considered  a  very  bar- 
barous, if  not  a  very  irreligious,  enactment, 
were  not  slow  to  recommend  to  the  intended 
benefactor  the  adoption  of  an  expedient  trith 
which  their  own  knowledge  of  the  civil  law  had 
rendered  them  familiar ;  and  the  fidei'-comma- 


formance  of  the  act,  or  the  enforcement  of  the 
legal  process  bv  which  the  scales  of  justice 
vere  endangerea  in  their  strictest  equilibrium. 
The  variety  of  cases  in  which  this  restraining 
power  of  the  Great  Seal  might  be  called  into 
exercise,  under  divers  imaginable  combinations 
of  circumstances,  was  so  great  as  to  baffle  all 
attempt  at  precise  classification. 

The  points  on  which  he  had  touched  were 
strictly  illustrative  of  the  nature  of  the  jurisdic- 
tion, as  it  regarded  the  broad  rule  of  Equity, 
irrespectively  of  the  more  technical  parts  of  the 
mtem. 

The  Lecturer  then  passed  on  to  a  cursory 
view  of  the  functions  of  the  Court  in  the  ad* 
ministration  of  trusts. 

The  whole  subject-matter  of  trusts  was,  in 
an  especial  manner,  and  e«  vi  termini^^so  to 
speak — the  legitimate  province  of  Equity,  as 
relating  to  the  enforcement  of  duties  attached 

to  the  legal  possession  of  property  in  the  hands  |  sum,  however  contemptuously  regarded  by  the 
of  persons  bound  by  conscientious  obligation  I  Courts  of  Law,  soon  found  in  the  more  indul- 
to  hold  or  administer  that  property  for  the  be- '  gent,  and  perhaps  more  enlightened,  judgment 
nefit  of  other  parties.  Tlie  nature  of  the  sfub- 1  of  a  clerical  Chancellor,  a  prompt  and  effiective 
jeet,  and  its  origin,  as  traceable  in  the  writings '  recognition. 

of  the  civilians,  not  only  served  to  mark  the  |  The  beneficial  interest,  so  recognised  and 
distinction  between  tlie  of6ce  of  the  legal  tri- ,  protected  against  the  legal  and  fiduciary  seisin, 
bunal  and  the  attributes  of  tfae/ortim  cofi^cten-  i  though  in  name  a  use,  was  strictly  a  trust  ac- 
titt,  but  suggested  the  idea  of  a  conflict  be- 1  cording  to  our  present  understanding  of  that 
tween  the  legal  and  the  moral  principle,  not  |  term  ;  and  although  the  Legislature,  not  easily 
wboUy  diiBsiiMtar  to  that  which  appeared  to '  baffled  in  their  steady  resolve  to  uphold  the 
hai^exififted  between  the  two  jurisoictions  in  '  principle  of  the  law  restraining  gifts  in  mort* 

main,  succeeded  in  defeating  the  object  of 
these  plovMjidei-'Commissa  by  the  Statute  of  15 
Rich.  2,  c.  5,  which  declared  all  uses  to  be 
withhi  the  Statutes  of  Mortmain,  and  forfeit* 
able  like  the  lands  themselves,  the  expedient 
which  the  clergy  had  thtis  fruitlessly  suggest- 
ed for  the  ben^t  of  the  Church,  was  Tiesorted 
to  Mi^ifth  more  permanent  eflKfct  by  the  laitr  for 
purpoees  connected  wtith  the  wants  atra  ar* 
radgetlieiits  «f  ctril  life.  'Th^Teudtit'  principle, 
indeed,  as  represented  by  the  Common  Law, 
and  the  exclusively  territorial  legislation  by 

H  5 


our  own  coimity,  at  the  period  when  the  C#oiirtB 
of  Eqiiity  iirst  astumed  an  active  pomtfon  in 
reference' to  this  matter.  Tlie  fldei  eommissa 
of  the  dvirhiw  must  hare  been  origini^  de- 
rised-asa  iseafis— an  irregvriar)  circuitous,  and 
aneeftrin  •means— of  giving  effect  to  dispo- 
siimir  af  ^^petty  either  wholly  prohibited,  or 
impeHeilf^  jpfMstieable  by  the  strict  rtttes  of 
law.  •'*.',  ^'•'   ...  •      . 

"ISiHeliStmettr  mj'^Jttitiman,  '"omnhfiki^ 
eommissa,  primis  temparibus,  infirma  fuisse; 
quia  nemo  tnvitus  cogebatur  presstare  id  de  quo 
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wbich  it  was  extended  or  modified,  nuaintained 
with  varying  success  a  protracted  struggle 
against  tlie  jurisdiction  claimed  and  exercised 
by  the  Courts  of  Equity  in  the  administration 
ot  uses.  But  the  principle  of  a  fiduciary  poe- 
eession,  when  once  extensively  applied  to  the 
temporal  affairs  and  interests  of  society,  was 
not  destined  to  yield  in  the  contest  with  the 
perversity  of  Parliament.  When  the  Statute 
of  the  27  Hen.  8,  known  as  the  Statute  of 
Uses,  attempted  once  more  to  prohibit  the 
creation  of  fiduciary  interests  in  land,  by 
transferring  the  legal  attributes  of  the  seisin  to 
the  beneficial  use  declared  in  connexion  with 
it,  the  sole  practical  effect  of  this  enactment 
was  to  give  greater  plasticity  to  the  legal  limi- 
tations of  an  estate, — while  the  substitution  or 
addition  of  a  trust,  simply  appended  to  the  use 
thus  deprived  of  its  ongmal  character,  at  once 
eluded  the  apparent  stringency  of  the  amend- 
ed Law,  and  received  the  prompt  recognition 
of  a  tribunal  ever  reluctant  td  circumscribe  with- 
in the  narrow  bounds  of  technical  prohibition 
the  free  action  of  principles  in  perfect  harmony 
with  moral  and  substantial  justice. 

From  the  date  of  the  Statute  of  Uses,  thus 
reduced  to  a  brutum  fulmen  by  the  happy  in- 
genuity of  the  conveyancing  intellect,  ever 
fertile  in  resources  for  facilitating  the  transfer 
and  modification  of  all  beneficial  interests, 
Equity  remained  in  undisputed  possession 
of  the  field ;  and  the  system  of  trusts,  ex- 
tended and  applied  to  every  species  of  pro- 
perty to  which  the  law  could  attach  a  right, 
or  conscience  append  an  obligation,  was 
not  less  certain  in  its  action,  nor  less  definite 
in  its  details,  than  the  fabric  of  the  Common 
Law  itself. 

Of  this  system,  the  Courts  of  Eouity  had 
exdnsive  cognisance ;  and,  as  far  as  they  were 
occupied  in  enforcing  the  rights  derived  under 
trusts  expressly  declared  by  documentary  pro- 
vision, the  functions  of  the  Great  Seal,  and  its 
derivative  tribunals,  were  closely  analogous 
to  those  of  the  Common  Law.  JSquitas 
seguitur  legem,  was  a  maxim  to  be  taken, 
no  doubt  in  a  restricted  sense,  as  applicable 
to  the  vast  range  of  objects  within  the 
compass  and  control  of  our  equitable  ju- 
risdiction. But  it  was  literally  true,  in  most 
cases,  in  reference  to  the  distribution  and 
transmission  of  such  beneficial  interests  in  pro- 
perty as  depend  solely  on  Equity  for  their  re- 
cognitioD.  As,  for  example,  where  the  devo- 
lution of  an  equitable  estate,  either  expreased 
or  implied,  was  regulated  by  the  principle  of 
inheritance,  the  laws  of  descent  by  which  the 
right  heir  is  to  be  ascertained,  were  the  same 
that  are  applicable  to  the  transmission  of  the 
legal  interest  or  estate  upon  which  the  trust 
was  engrafted.  Thns,  in  the  case  of  freeholds, 
the  equitable  fee  followed  the  course  of  descent 
goreming  the*  legal  ii^eritanoe ;  and,  in  the 
case  of  copyholds,  tbe  role  of  cnstomaif  heir- 
skip  would,  in  like  manner,  designate  the  indi- 
vidual in  whom  the  equitable  inheritance  was 
vested. 

Again,  in  the  case  of  personalty,  if  it  be  the 


subject  of  an  eouitable  interest  as  diktingnished 
from  the  legal  possession, — that  interest  on 
the  death  of  the  person  in  whom  the  absolnte 
beneficial  ownership  was  vested,  would  pass  to 
his  legal  personal  representatives  in  the  same 
manner,  and  subject  to  the  same  liabihties,  as 
a  corresponding  legal  interest  in  personaltj, 
when  not  dissociated  from  the  beneficial  enjoy- 
ment. 

This  perhaps  hardly  required  to  be  stated, 
as  it  involved  little  more  than  the  pro}io&ition, 
of  very  obvious  truth  and  easy  appreheosion, 
that  equitable  interests,  according  to  their 
nature  and  degree,  were  subject  to  certain  ge- 
neral laws  regulating  the  descent,  enjoyment, 
and  ti-ansmibsion  of  property,  so  far  as  those 
laws  tv^ere  irrespective  of  mere  technical  or 
statutory  forms,  imposed  on  its  atricdy  legal 
alienation.  But  this  close  analogy,  even  in 
its  limited  signification,  did  not  hold  good 
throughout ;  and  the  whole  doctrine  and  syi- 
tern  of  Equity,  in  reference  to  that  most  re- 
markable and  roost  salutary  anomaly,  the  se- 
parate estate  of  married  women,  would  afford 
satisfactory  proof  that,  on  some  potnto.  Equity, 
so  far  from  loUowing  the  Law,  exhibited  a  very 
wide  divergence  from  its  course,  and  acted  in 
dirrct  opposition  to  its  theory  and  practice. 
The  history  of  this  peculiar  branch  of  our 
equitable  system,  from  its  first  recognition 
down  to  its  full  development  in  recent  umfB, 
was  strikingly  illustrative  of  the  manner  in 
which  the  Court  had  gradually  worked  out  the 
true  principles  of  its  own  jurisdiction  through 
seeming  diliiculties  created  by  a  too  close  ad- 
herence to  strictiy  legal  rules,  in  dealing  with 
a  subject  matter  existing  only  in  derogation  of 
the  maxims  of  Common  Law. 

As  far  as  Equity  was  merely  conversant  with 
express  trusts,  its  task  was  comparatively  easy, 
and  would  seem  tp  involve  no  nice  or  discri- 
minating application  of  the  ]irinciples  of  con- 
scientious justice.  It  was  in  dealing  with  the 
subject  of  implied  and  constructive  trusts,  that 
the  Court  found  a  wide  field  of  strictly  equit- 
able action,  wherein  to  display  its  powers  and 
assert  its  authority. 

A  very  great  proportion  of  the  liabilities  and 
obligations  which  equity  was  occupied  in  de- 
fining and  enforcing,  might  (all  within  the 
category  of  constructive  trusts ;  a  term  clearly 
applicable  in  every  case  where  any  species  of 
property  or  beneficial  interest  appeared,  on  a 
full  investigation  of  all  the  accompanying  facts 
and  circumstances, — to  be  so  possessed  by,  or 
vested  in  one  person  that  fair  dealing  and  con- 
scientious justice,  irrespective  of  positive  law, 
or  express  declaration,  imposed  on  him  the 
moral  duty  of  transferring  it  to,  or  holding  it 
for  the  benefit  of  another. 

The  enforcement  of  such  duties  was  the 
province  of  equity ;  and  the  jurisdiction  xriuch 
it  exercised  in  the  administration  of  the  estates 
of  deceased  persons,  at  the  suit  of  creditors* 
legatees,  or  next  of  kin,  as  the  case  might  be,  al- 
tlMUgh  now  resorted  toasthe  machinery  through 
which  certain  undisputed  legal  principles  were 
most  convenientiy  worked  ont, — ^undoubtedly 
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owed  Its  origin,  in  remote  tiroes,  to  the  peremp- 1  to  warrant  the  interference  of  the  Court,  where- 
tory  and  conscientious  interference  of  the  Royal  |  ever  a  due  consideration  of  his  moral  or  spiritual 
Authority,  as  represented  hy  the  Great  Seal,  interests  rendered  it  expedient  to  withdraw  him 
which,  not  perhaps  without  a  contest,  succeeded  from  the  custody  of  those,  however  nearly  con. 
in  impressing  a  strictly  fiduciary  character  on  nected  with  him  in  hlood,  who  might  be  guilty 
that  possession  of  a  deceased  person's  goods  of  abusing  the  sacred  trust  with  which  nature 
by  the  ordinary  or  his  nominees,  which  ap-  or  law  had  invested  them. 
peared  to  have  oeen  originally,  to  some  extent,  I  Before  concluding,  the  Lecturer  adverted  to 
indefinite  in  its  nature,  and  uncertain  in  its  what  wds,  he  believed,  not  an  uncommon  error, 
incideou.  '  in  reference  to  a  department  of  administrative 

In  matters  of  account,  the  Courts  of  Equity  justice  sometimes  supposed  to  be  connected 
have  what  was  in  theoiy,  at  least,  a  concurrent  |  with  the  peculiar  jurisdiction  of  the  Court  of 
jurisdiction  with  Courts  of  Law.  But  the  ma^  Chancery.  He  meant  the  custody  of  the  per- 
chinervofthe  former,— supplying  by  its  system  son,  and  protection  of  the  estates  of  lunatics, 
of  evidence,  however  defective  on  some  points,  ■  This  important  and  useful  jurisdiction — strictly 
the  more  effectual  means  of  sifting  the  details  '  a  branch  of  the  prerogative — was  not,  like  the 
of  complicated  commercial  or  pecuniary  trans- 1  custody  of  infants,  a  regular  and  permanent  at- 
actions,'  had  secured  for  the  equitable  tribunal  tribute  of  the  Great  Seal  The  Lord  Chancel- 
so  generaJ  a  preference  in  practice,  that  its  in-  1  lor  had  no  power,  as  such,  to  interfere  with 
terference  had  almost  assumed  the  character  of  either  the  person  or  the  property  of  those  suf- 
an  exclusive  jurisdiction.  The  recent  changes  fering  under  mental  alienation,  merely  on  the 
in  the  Law  of  Evidence,  by  the  Statute  14  &  15   ground  of  their  incapacity.    The  writ  de  Imut 


Vict.  c.  99,  which  conferred  on  all  Courts  the 
power  of  examining  the  parties  most  interested 
in  the  points  at  issue,— a  power  which  the 
Court  ot  Equity  had,  siUf  modo,  and  to  a  limited 
extent,  so  long  enjoyed,  might  possibly  have 
the  eflfect  of  recalling  into  active  operation,  the 
almost  dormant  functions  of  the  Common  Law 
on  this  point. 

It  was  not  the  Lecturer's  intention,  and  the 
limits   of  this  merely  preliminary    discourse 


tico  inquirendo  had,  indeed,  always  been  sued 
out  under  the  great  Seal,  by  virtue  of  what  is 
technically  described  as  its  ordinary  jurisdiction, 
as  offieina  brevium.  But  the  authority  usually 
exercised  over  the  person  and  property  of  the 
lunatic  (when  duly  so  found)  by  the  Judge 
holding  the  Great  Seal,  was.  derived,  not  from 
the  custody  of  that  significant  emblem  of  the 
Royal  Prerogative,  but  from  a  Special  Commis* 
sion  granted  by  the  Sovereign,  and  delegating 


wotdd  not  authorise  him  to  undertake  an  accu-  that  authority  to  the  Chancellor  for  the  time 
rate  or  systematic  enumeration  of  the  variovs  '  being  in  his  itidividual  capacity.  Hence  it 
classes  of  subject,  however  capable  of  gene- '  was  that,  aUli')ii;rlj  i|u>  combined  efiect  of  re- 
ralization,  to  which  the  action  of  equity  ex-  ceut  legit^Intieni  and  the  Royal  Sign  Manual 
tended.  He  had  attempted  no  more  than  ;i  hu<]  entrusi^id  ih.^  ercrcine  of  the  jurisdiction 
rapid  glance  at  the  main  features  and  charac-  in  Lunacy  u»  the  Lords  Justices  of  Appeal  in 
teristics  of  the  science,  confining  himself  to    Chancery,  concuirenlly  with  the  Chancellor,— 


iiCii  .ar  tiie  Master  of  the  Rolls  nor  any  one 
of  the  Vice-Chaiicellors,  however  fully  repre- 
senting the  power  and  functions  of  the  Great 
Seal  ati  the  dis|ien:ier  of  Equity,  could,  as  such, 
take  any  judical  cognisance  of  the  matters  per- 
taining to  lunacy. 
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such  observation?}  on  Its  application  by  our 
Courts  as  appeared  to  him  Bhortly  and  fairly 
illustrative  of  the  spirit  which  animated  it  in 
theory, — and  to  the  honour  of  our  judicial  sys- 
tem be  it  said, — ^had  seldom  failed  to  direct  it 
in  practice.  Among  manv  other  points  which 
he  had  omitted,  and  to  which  a  more  accurate 
oudine  of  his  subject  would  properly  extend, 
he  might  mention  the  jurisdiction  of  the  Court 
as  exercised  in  the  protection  of  the  person 
and  property  of  infants :  and  he  referred  to  it 
now  merely  to  note  the  distinction  that  it  was 
not  dependent  on  the  general  attributes  or  I  By  the  Rules  and  Orders  of  the  Superior 
funetaons  of  the  Court  as  the  dispenser  of  ^  Qour^s  of  Law  and  Equity,  in  case  any  Can- 
equitable  justice,  but  xvas  derived  from  the  jjj^  ^jj^^ii  be  diswitiified  with  the  refusal 
more  technical  authonty  of  the  ^^^^^^^^l(--  rf  the  EwtmiDers  t»  grwt  their  Certificate, 
7;:^;VZ  a^nTSi^g^ytSrd^^^^^  -haH  be  at  liberty^ehin  one  month,,  to 
thmidh  modified  application  of  an  ancient  feu- '  »PPly  ^or  admission  by  petition  in  writing 
dal  principle,  the  guardianship  of  ail  infants. ;  to  the  Judges,  which  application  shall  be 
The  authority  possessed  by  the  Court  over  the  j  heard  in  Serjeants'  Inn  Hall,  by  not  less 
property  of  the  infant,  was  not,  as  it  had  been  i  than  three  of  the  Judm. 
so<iietimet  alleged,  the  foundation  of  the  right !  ^  petition  of  anueftlwas  presented  by  one 
of  control  which  it  claimed  over  his  person.    It  ^^  ^^  gg  Cj^n^idalea  who  were  rejected  in 

"^daTcJLSTdlUop^^^^  '^^'"^  ^"•*-    '^  application  was 

i^  iwisession  involved.  It  was  well^^ttled. '««^^«^«f  «".V^«  2nd  insUnt,  before  Mr. 
titers  existence  of  property  to  which  the  in- 1  Justice  Coleridge,  Mr.  Justice  Maule,  and 
faut  might  be  entitled,  was  wholly  unnecessary  j  Mr.  Justice  Williams,  and  adjourned  to  the 
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7th  instant,  wlu-n  ^[r.  Justice  Coleridge. 
Mr.  Justice  (^rcssuell,  and  Mr.  Justice 
Williams  heard  the  appeal,  and,  having 
considered  the  (i\iestions  and  Answers 
(copies  of  which  had  been  laid  before 
them),  their  Lordships  dismissed  the  ap- 
peal. 

It  is  upwards  of  1 7  years  since  the  Exa- 
mination of  Candidates  for  admission  on 
the  Roll  of  Attorneys  and  Solicitors  was 
instituted.  Nearly  100,  on  the  average, 
are  examined  yearly,  of  whom  SOO  take 
ouc  Certificates,  making  in  all  about  0,000 
i'ractitioners  who  have  been  examined. 
Tliis  was  ti.e  third  appeal  only. 

The  whole  luuuber  of  Attorneys  in  Eng- 
land and  Wales  is  about  10,000.  The 
number,  during;  the  last  10  years,  has  but 
slightly  increased, — during  the  last  two 
years,  it  has  somewhat  decreased. 

The  following  arc  the  precise  numbers  : — 

From  Trinity  Term,  lfe36,  to  Michael- 
mas. 1842,  both  inclusive      .         .         .    2,742 

Hilary,  1843,  to  Michaelmas,  1849, 
both  inclusive 2,560 

Hilary,  1850,  to  Michaelmas,  IS53, 
both  inclusive 1,49S 

6,809 

The  proportion  of  the  Candidates  de- 
ferred is,  on  the  whole,  about  7  per  cent. 
The  average  of  the  last  four  years  is  rather 
higher,  being  about  1 1  per  cent.  The  fol- 
lowing are  the  particulars  of  Candidates  de- 
ferred : — 

Trinity,   1836,  to   Michaelmas,   1842, 
both  inclusive 

Hilary,   1843,   to   Michaelmas,    1849» 
both  inclusive 

Hilary*   1850, 
hoth  io  elusive 
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to  Michaislmas,   1853, 
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ago.     The  learned  Editors  appear  to  travel 
:  side   by  side,   for  each   has   arrived   at  a 
I  Third  Edition  of  his  labours.     Mr.  Stewart 
has   preserved   nearly   the  whole   text    of 
.Blackitoue, — putting    in    the    past    tense 
those  parts  of  the  Law  which  have  been 
altered, — convertiug  them  into  an  histori- 
cal ibrm,  and  then  settiDg  forth  tht  present 
state  of  the  Law.     Mr.  Serjeant  Stephen 
,  does  not  profess  to  give  the  entire  work  of 
Blackstonc,   but  to  make  '*  new  Commen- 
taries,'* quoting  from  Blackstonc  all  that 
'  remains   unaltered,   and  distingishing   the 
;  quotations  by  the  brackets  in  which  they 
are  inolosed. 

We  incline  to  think  that  both  these  plans 
!  are  preferable  to  the  editions  in  wlrich  the 
'  original  text  is  given  as  Blackstone  wrote  it, 
i  appending  numerous  and  elaborate  notes, 
I  to  show  the  alterations  effected  or  the  re- 
t  peal  or  ameu Jmeut  of  the  Law.     Our  an- 
cient attachment  to  Blackstoiie,  liowcver, 
■  induces  us  to  rejoice  that  we  may  still  read 
'  the  unrivalled  original,  and  we  should  deem 
;  a  library  inoomplete  that  did  not  contain  the 
•  work,  both  in  the  original  and  the  nmend- 
i  ed  form.     The  student  preparing  for  his 
cxaiuinatiou,  and  pressed  for  time,   will  of 
I  course  prefer  that  edition  in  which  lie  may 
,  soonest  find  the  actual  state  of  the  Law, 
without  any  more  historical  Hiatter   tlian 
',  may  be  essential  to  comprehend  the  exist- 
'  ing  enactments  and  niles. 
I     In  the  Preface  to  this  new  edition,  the 
Editor  thus  explains  his  views  in  adhering 
'  to  his  plan^  adopted  so  long  ago  as  the  year 
183/,  aud  the  progress  of  his  labours  from 
that  time  to  the  present : — 
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483  1 

This  number  includes  several  Candidates  i 
who  were  rejected  more  than  once.  | 


NOTICES  OF  NEW  BOOKS. 

Commentaries  on  the  Laws  of  England^  in 
Four  Books.  By  Sir  William  Black- 
STONK,  Knt.,  one  of  the  Justices  of  his 
Majesty's  Court  of  Common  Pleas.  The 
23rd  Edition,  incorporatinff  the  altera- 
tions down  to  ike  present  time.  By 
Jamrs  Stewabt,  Esq.,  Barrister-at- 
Law.    London :  Sterens  &  Norton,  1854. 

Oun  readers  are  well  aware  of  the  new 
plan  of  editing  our  great  I^egal  Classic, 
adopted  by  Mr.  Serjeant  Stephen  and  Mr. 
Stewart  contem])oraneously,    several  years 


*'  I  have  now  the  satisfactbn  of  presM^tinfr 
the  Third  Edition  of  the  whole  Four  Books  of 
the  Commentaries  of  Mr.  Justice  Blackstone, 
edited  on  a  plan  which  has  found  some  fa^t>ur 
with  the  Profession.  Since  the  first  edition  ap- 
peared, I  have  had  the  pleasure  of  d^rvfug 
the  publication  of  many  other  works  taking  Che 
Commentaries  of  Blackstone  as  their  fonoda* 
tion,  and  incorporating  additional  matter  con- 
tributed by  their  Editors.  Without  in  any  way 
wishing  to  put  forth  for  my  own  work  any 
claim  of  originality,  yet  I  may  allude  to  these 
other  publications  as  justifying  my  own  at- 
tempt. One  edition  of  the  Comroentatite  at 
least,  in  which  theoM  plan  of  leaviti|f  ttMieort 
nnaltei^di  and  adding  notes  giving  ti»  chaiialtafe 
io  the  law,  with  much  new  matter,  kaS'Wo 
been  published  within  the  same  period  ;.:«i^ 
there  nave  been  several  other  publications  more 
or  less  derived  from  Blackstone,  sdl  of  whicli  1 
have  not  seen. 

**  Under  these  circumstances,  I  thinlc  f  Siare 
some  reason  to  congratulale  mys^'  Mit  i6ay 
work  is  stUl  called  fttr.  '  I  n^  bs  {lartnkwd  fri 
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say,  that  baring  thus  bad  an  opportunity  of  I  any  degree  uncertain  of  a  full  and  complete 
reconsidering;  my  orijjinal  plan,  I  am  not  dis-  answer, 

posed  to  make  any  aheraiions  in  it,  whatever  jf  this  course  be  adopted,  we  shall  ex- 
may  be  the  faults  of  its  execution  fhe  nume-  ^  ^^^^  ^j^^t  wherever  tlie  Examina- 
reus  and  impt)rtant  chanires  in  the  law  smce  f.  / 1  ,  '  u  ..i  «  •  *.k^  ti«iio 
the  last  edition,  made  by  statute  aud  othemise, !  ^L^"  «^>'  ^""^^  place^- whether  in  the  Halls 
I  have  endeavoured  to  notice.  o^  ^^e  Inns  of  the  Court,  or  the  HaU  of  the 
"  As  the  volumes  of  this  work  were  publish-  Incorporated  Law  Society,-— the  student, 
ed  separately,  it  may  be  useful  to  f^ive  the  dates  |  aided  by  these  works  and  others  of  similar 
of  the  several  editoons.  lliat  part  of  tlie  second '  excellence,  viHU  be  enabled  to  answer  the 
volnme  which  relates  to  Hm/ Pros^r/y  was  first  questions  placed  before  him,  in  a  well- 
pablUbed  IB  1837.  A  second  edition,  includ-  expressed,  careful,  and  complete  manner,— 
also  the  law  relatinjf  to  Personal  Property,  m.^^^^i  unnecessary  details,  circumlocu- 
1840;  and  a  third  m  1844.  The  first  volume  ^.  °  -  .  '  tu-.  -  »•  •  A^A 
^as  iirst  published  in  1839,  and  a  second . 'M""- .^F  conjecture.  The  practice,  indeed, 
edition  in  1S49.  The  third  volume  was  o^^" ting  a  pithy  answer  to  every  one  of 
first  published  in  1841,  and  a  second  edition  these  questions,  will  be  a  useful  exercise, 
io  1844.  The  fourth  was  first  published  both  to  the  student  for  the  Bar  and  the 
in  1841.  and  a  second  edition  in  1844.  I  articled  clerk.  For  the  purpose  of  an  exa- 
hare  endeavoured  in  this  edition  to  bring  down  mination.  the  shorter  the  answer  the  better, 
the  whole  law  to  the  present  time.  As  the  se- 1  provided  it  be  complete, 
cond  volume  has  been  much  usea  as  a  Student's  *-  ^he  young  lawyer  of  tlie  present  day  has 
book  as  well  at  the  Universities  as  m  the  Inns  ,  •  /  ®  j  *  ««  Jl^-  *u«  i-™«««« 
of  Court,  and  elsewhere,  I  have  thought  that  it  ^f  ^.^^^^^  «^«?y  advantages  over  the  lawyers 
might  he  convenient  to  continue  its  separate  o(  tormer  tunes.  He  has  the  means  of 
pnblication,  but  I  have  in  this  edition,  for  the  coming  well  prepared  for  the  ordeal 
first  time,  endeavoured  to  make  the  statement  •  through  which  he  has  to  pass,  and  if  he 
of  the  whole  body  of  law  contained  in  the '  diligently  devotes  a  few  hours  daily  during 
(^Hnmentaries  uniform  and  simultaneous ;  and  his  pupilage  of  three  or  five  years,  he  cannot 
1  have  thought  ii  might  be  useful  to  append  a  fail  to  do  credit  to  himself,  and  ultimately 
series  of  questions  to  each  chapter.                      honour  to  his  Profession. 

It  js  proper  to  observe  that,  throuizhout  the        t.  r i-    —^  ^^i^^*  *u«  «„*»- 

worlc,  tbe^  first  book  or  volume  is  referretl  to  .  ^^7*^  of  example  we  select  the  ques- 
as  *The  Rights  of  Persons,'  the  second  09  tions  framed  on  the  3rd  section  of  the  In- 
'  Pmiciples  of  the  Uw  of  Real  and  Pei sonal  troduction,  containing  a  general  description 
Property,'  the  third  as  '  Private  Wrongs.'  and  I  of  the  Laws  of  England : — 


the  fourth  as  *  Public  Wrongs.' 

**  The  marginal  pa;iing  refers  to  the  original 
pafpng  of  Blackstone. 

"In  the  ccurse  of  the  preparation  of  this 
edition  for  the  press,  I  have  received  much  as- 
sistance from  professional  friends  at  the  Bar, 
among  whom  I  may  mention  Mr.  Arthur 
Sperling,  and  Mr.  /.  S.  Cumming,  both  of 
Lincoln's  Inn,  to  whom  i  feel  mu^  in- 1 
debtcd.*'  j 

The  alterations  which  have  been  made  in 
the  Law  since  the  last  edition*  are  stated 
i^b  UMM^h  judgment,  conciseness,  and  ac- 
caraey  ;  and  the  whole  work  well  upholds 
the  Author's  reputation  fbr  skill  and  learn- 
ing.     The  various    steps  taken  in  both 
branches  of  the    Profession,    to   improve 
the  system  (if  system  it  can  be  called)  of 
legal  education,  has  evidently  induced  Mr.  j 
Stewart  to  append  to  each  chapter,  without 
unneciessacily  going  inip  minute  detail,  such  i 
^Kslbm  aa  wiH  t«Bt  the  recollection  of  the  | 
AtiadenI  as  be  proceeds,  chapter  by  chapter ;  I 
thns  fbrn&hliig  the  ready  means  of  master- 1 
ing  the  priticipal  points  throughout  the 
wori.      After  an  attentive   perusal  of  a 
chup^r^.ti^e^Studeat  should  read  question 
by  .miipstim,   turning   back   to    the   text, 
wfenenrer  hia  Tee^Uectipa  fails,  or  he  ia  in 


'  Page  59.  Of  what  is  the  Municipal  Ijaw  of 
England  composed  i 
How  is  it  usually  divided  ? 

—  60.  Define  and  explain  '  Jus  non  scrip ' 

turn  r 
What  is  the  Common  Law  of  Eng* 

land? 
Give  Lord  Bacon's  opinion  of  the 

English  law  and  language  t 
What  was  Alfred's  Dome-book  ? 

—  61.  Is  it  now  extant  ? 

When  did  Alfred's  code  fall  into 
disuse  ? 

What  were  the  three  prevailing  sys- 
tems of  Law  in  Isnglaod  in  the 
11th  century? 

Specify  the  districts  in  which  each 
prevailed. 

Give  the  origin  of  each  system  ? 

—  62.  Who  compiled  them  into  a  Digest  ? 

What  was  the  Code  '  las  partidas  ?' 
Who  is  styled '  Legum  Anglicanarum 

Condilor  f^ 
Who  •  Restitnior  ?' 

—  63.  How  is  Blackstone's  account  of  the 

history  of  the  law  now  received  ? 

—  d4<  Of  what  materials  is  the  Common 

Law  of  England    chiefly  com- 
posed ? 
Specify  and  explain  each  part. 

—  65.  How  is  the  vahdity  of  a  custom  de« 

termined^ 
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65.  What  are  precedents  ?    How  far  do 

they  bind  ? 

66.  Give  instances  in  which  they  have 

not  been  followed  ? 

68.  From  what  period  does  the  series  of 
Reports  run  ? 
What  were  they  first  called,  and  by 
what  authority  were  they  taken  ? 
When  did  the  Reports  cease  to  be 
published  by  the  authority  and 
at  the  expense  of  the  Crown  ? 
.  69.  Mention  in  chronological  order  the 
names  of  the  most  esteemed  of 
our  ancient  legal  writers,  with  the 
names  of  their  several  treatises, 
giving  some  account  of  the  more 
important. 

7*0.  State  the  origin  and  authority  of 
custom  under  Republican  and 
under  Imperial  Rome. 

71.  What  are  particular  customs  ? 
Where  does  gavelkind  prevail  ?    In ' 

what  is  it  peculiar  ? 
What  is  Borough.£nglish  ? 

72.  What  is  the  <  Lex  Mercatoria  F' 

73.  Is    the    practice   of   conveyancers 

binding  ? 
State  the  points  of  proof  of  customs. 
Name  any  exceptions  to  the  first 
point. 

74.  Give  the  rules  which  regulate  cus- 

toms, in  order,  with  examples  of 
each. 

What  was,  and  what  is  the  time  of 
legal  memory  ? 
7G,  How  are  special  customs  construed  ? 
Give  an  instance. 
What  is  the  third  division  of  our 
Common  Law  ? 
77*.  How  do  codes,  such  as  the  Civil  and 
Canon  Laws,  come  to  be  included 
in  '  ie^es  non  scripta  ?' 
Whose  example   does   Blackstone 
cite  for  such  an  arrangement  ? 
78.  How  is  the  Civil  Law  subdivided ; 
when,  and  by  whom,  was  it  so 
arranged  ? 
Give  an  outline  of  its  history. 
79-  Of  what  does  the  Canon  Law  con- 
sist? 

80.  Who  compiled  it,  and  when  ?  Over 

whom  is  it  binding,  and  by  what 
authority  ? 

81.  In  what  Courts  are  the  Civil  and 

Canon  Laws  in  use  ? 
In  what  three  ways  are  these  Courts 
restrained  ? 
83.  What  is  the  oldest  part  of  the  Sta- 
tute Law  ? 

83.  Mention  the  kinds  of  Statute  Law. 

To  what  are  they  parallel  in  Ro- 
man Law  ? 
How  are  Acts  of  Pariiament  now 
cited  ?     How  formerly  ? 

84.  What  are  declaratory  and  remedial, 

enlarging  and    restraining   Sta- 
tutes ?     Give  examples  of  each. 
86.  Mention   the   rules    for  the  con. 


struction    of    Sututes,   with   ex- 
amples. 

—  87.  When  do  Statutes  begin  to  operate  ? 

—  88.  Can  a  prior  bind  a  subsequent  Par- 

liament ? 

—  90.  What  Courts  have  power  to  consuiie 

Statutes  ? 
How£sr  does  their  power  extend?" 


POINTS    IN    COMMON    LAW 
PRACTICE. 

ATTESTATION  OF  WARRANT  OF  ATTOB- 
NKY  BY  ATTORN  BY  ACTING  FOR  BOTH 
PARTIES. 

The  plaintiff  having  agreed  to  lend  the  de- 
fendant 35/.,  on  his  executing  a  warrant  of  at- 
torney, the  defendant  went  to  the  plaintifTs 
attorney,  Mr.  Slocombe,  of  Reading,  with  the 
plaintiff,  in  order  to  give  instructions  to  hare 
the  warrant  of  attorney  prepared.  Mr.  Slo- 
combe was,  however,  not  at  home,  but  after- 
wards, on  the  defendant  meeting  hiro,  they  went 
together  to  the  plaintiff's  residence,  and  after 
the  plaintiff  and  Mr.  Slocombe  had  had  some 
conversation  in  private,  the  defendant  went  to 
Mr.  Slocombe^a  office.  A  warrant  of  attorney 
was  then  produced,  and  on  the  defendant,  in 
answer  to  a  question,  whether  he  bad  any  attor- 
ney, as  it  was  necessary  one  should  be  present 
on  his  behalf  when  he  signed,  observing,  Mr. 
Lamb  had  done  some  bui»ine88  for  him,  it  ap- 
peared that  Mr.  Slocombe  had  said,  he  would 
do  it  for  both.  He  then  read  over  the  contents 
of  the  warrant,  and  attested  the  defendant's 
execution  as  his  attorney,  but  he  was  also  de- 
scribed in  the  attestation  as  "  the  attorney  for 
the  plaintiff  in  this  action." 

A  rule  was  made  absolute  to  set  aside  the 
warrant  of  attorney,  and  Cresswell^  J.,  in  his 
judgment  observed  :  -  "  The  question  depends 
upon  the  sufficiency  of  the  attendance  of  an 
attorney  for  the  defendant,  at  the  execution  of 
the  warrant  of  attorney,  to  satisfy  the  9th  sect, 
ofthe  1  &2Vict.  c.  110.'    ♦        ♦         •        • 


*  Which  provides,  thai  "  no  warrant  of  at- 
torney to  confess  judgment  in  any  perscmal 
action,  or  cognovit  aetionem^  given  by  any  per- 
son, shall  be  of  any  force,  unless  there  shall  be 
pceaent  some  attorney  of  one  of  the  Suparior 
Courts  on  behalf  of  such  person,  expressly 
named  by  him,  and  attending  at  his  request,  to 
inform  him  of  the  nature  and  effect  of  stKh 
warrant  or  cognovit  before  the  same  is  executed; 
which  attorney  shall  subscribe  his  name  as  a 
witness  to  the  chie  execution  thereof,  ami  there- 
by declare  himself  to  be  attorney  fotiht  per«on 
executhig  the  same,  and  state  that  lie  fob- 
scribes  as  such  attorney. ' 
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I  do  not  find  anything  in  the  Statute  requiring 
the  presence  of  an  attorney  for  the  person,  to 
whom  the  warrant  is  giren.  But  the  same 
attorney  cannot  act  on  both  aides.  All  the 
cases  agree  in  that.'  The  question*  therefore,  in 
this  case,  is,  whether  Slocombe  can  be  con- 
sidered as  having  attended  solely  on  the  part 
of  the  defendant.  I  am  of  opinion  that  he 
ceruinly  cannot.  Upon  the  defendant's  affi- 
davit, I  should  assume  that  Slocombe  attended 
as  the  plaintiff's  attorney.  But  even  taking 
the  facts  as  they  appear  upon  the  plaintiff's  affi- 
davit, 1  should  come  to  the  same  conclusion. 
I  agree  with  Mr.  Brown  [the  plaintiff's  coun- 
sel], that  we  must  deal  with  the  matter  as  we 
would  have  done  on  the  day  after  the  execu- 
tion of  the  warrant  of  attorney.  But,  in  so 
doing,  we  may  still  look  at  the  subsequent 
conduct  of  the  parties.  It  appears  that  the 
defendant,  being  desirous  of  borrowing  a  sum 
of  money  from  the  plaintiff,  the  latter  intro- 
duced him  to  Slocombe ;  that  Slocombe  after- 
wards conferred  with  the  plaintiff,  and  then 
told  the  defendant  be  must  give  a  warrant  of 
attorney.  Waiving  nil  question  as  to  the  con- 
versation alleged  to  have  taken  place  at  Slo- 
combc'ii  office,  it  appears  that  a  memorandum 
and  warrant  of  attorney  were  prepared  by  Slo- 
combe; and  I  do  not  Hnd  any  statement  that 
the  memorandum  was  ever  handed  over,  nor 
does  it  appear  in  what  capacity  Slocombe  held 
it  I  do  not  mean  to  impute  anything  inten- 
tionally wrong  to  Slocombe :  he  meant,  no 
doubt,  to  act  correctly ;  but  he  has  failed  to  do 
so.  It  may  be  that  this  Statute,  which  was 
designed  to  guard  against  fraud,  may  some- 
times be  turned  into  an  engine  of  oppression, 
on  the  part  of  the  defendant.  Still  he  has  a 
right  to  come  to  us  and  complain,  that  the  pro- 
visions of  the  Act  have  not  been  duly  complied 
with :  I  think  there  cannot  be  any  moral  doubt 
that  Slocombe  was  acting  for  both  parties ;  and 
this,  upon  all  the  decisions,  is  quite  contrary 
to  the  apsrit  of  the  Act"  Cooper  v.  Grant,  12 
Com.  B.  164. 


flscuEmr  voB  costs.— poebi on  sailor. 

The  plaintiff  was  a  native  of  Philadelphia,  in 
the  United  States  of  America,  and  was  hired 


*  Rising  v.  Dolphin,  8  Dowl.  P.  C.  309 ; 
JWt.  Gompertz,  6  Dowl.  P.  C.  296  ;  Cocks  r. 
J^Wd^  2  Dowl.  N.  S.  55 ;  Sanderson  r. 
Westley,  6  M.  &  W.  98  j  a  Dowl.  P.  C.  il'2 ; 
Pryor  r.  Swaine,  2  D.  &  L.  37* 


!  by  the  defendant  to  serve  as  cook  on  board  his 
vessel,  and  was  paid  off  in  London.  On  a 
motion  for  security  for  costs,  the  affidavit  in 
support  alleged  that  the  plaintiff  had  no  family 
connections  in  this  country,  nor  any  permanent 
residence,  except  a  temporary  lodging,  and 
that  he  was  likely  to  go  to  sea  again. 

Lord  Campbelt,  C.  J.,  in  refusing  the  rule, 
said,  that  none  of  the  authorities  went  beyond 
this,  that  "  a  foreigner  being  in  England,  but 
hariog  his  domicile  out  of  the  country,  may  be 
cdled  upon  for  security.  Here  no  such  do- 
micile is  shown:  the  presumption  must  be, 
that  the  party  will  continue  to  reside  where  he 
is.  To  order  security  in  such  a  case  would  be 
an  impediment  to  justice  which  we  are  not 
authorised  to  allow."  Drummond  ▼.  Tilling  hist 
16  Q.  B.  740. 


RECEIPTS   ON    POLICIES   OF   IN- 
SURANCE. 


!     The  Solicitor  to  the  Board  of  Inland  Re- 
'  venue,  in  answer  to  an  inquiry  from  the  solici- 
tors of  a  life  insurance  company,  "whether 
under  the  recent  Act  relating  to  the  Penny  Re- 
ceipt Stamps  it  was  necessary  to  have  a  stamp 
affixed  to  the  receipt  always  indorsed  on  po- 
licies of  insurance,  and  signed  by  the  parties 
I  when  the  moneys  secured  by  such  policies  were 
I  paid;*'  replied,  that  no  alteratum  was  made  m 
the  law  in  that  respect  by  the  recent  Act, 

We  may  presume  that  the  same  answer 
would  be  given  with  respect  to  Bonds  and 
Mortgages.  In  fact,  it  seems  that  the  amount 
of  the  receipt  stamp,  when  required,  is  dimi* 
nished,  but  the  former  law  regarding  cases  in 
which  no  receipt  stamp  was  required,  remains 
unaltered. 


NOTES  OF  THE  WEEK. 

LAW   APPOINTMSNT8. 

The  Queen  has  been  pleased  to  grant  the 
place  of  one  of  the  Lords  of  Session  in  Scot- 
land to  Hercules  James  Robertson,  Esq.,  Advo- 
cate.— From  the  Jtondon  Gasatte  of  Dec.  9- 

William  Shaen,  of  No.  8,  Bedford  Row, 
London,  Solicitor,  to  be  a  Commissioner  to  take 
affidavits  witMn  the  United  Kingdom  of  Great 
Britain  and  Ireland,  to  be  nsed  in  the  Su- 
preme Court  of  Judicature  of  the  Colony  of 
Victoria, 


O'M  Superior  Courts:  Court  of  Chancery. —Lord  Chancellor. 

RECENT    DECISIONS    IN  THE  SUPERIOR    COURTS. 


CovLxt  o(  Cti^tuerii. 

Coram  the  LordChancrl/or  and  Lords  Justices.) 
Baily  V.  Eoaiis  utid  oiiiers,  Dec.  6, 12,  1S53. 

SPECIFIC    PBRPORMANCB   (IF   CONTRACT  OF 
SALS    UNOIBR   POWER  IN   MORTGAGE. 

On  a  mortgagee  on  an  estate  for  10, (iOOL  pro- 
posing, in  September,  1847,  to  exercise  his 
power  of  sate,  the  defendants,  who  were 
sureties  under  a  bond  for  2,000/,  collateral 
to  the  mortgage,  agreed  to  purchase  at  a 
price  sufficient  to  cover  the  amount  due 
thereon,  in  the  event  of  no  sale  having  taken 
place  at  such  price,  and  they  entered  into 
possession  and  continued  until  the  present 
time :  Held,  dismissing  with  costs  an  ap^ 
peal  from  Vice-Charcellor  Stuart,  that  the 
mortgagee's  representative  was  entitled  to  a 
decree  for  the  specific  performance  of  the 
contract,  as  the  defendants  had  paid  inter- 
est on  the  mortgage,  although  they  disputed 
that  they  entered  as  purchasers. 
This  was  an  appeal  from  Vice-Chancellor 
Stuart,  decreeing  the  specific  perforntance  of 
an  agreement  entered  into  by  the  defendants, 
the  sureties  under  a  bond  for  2,000/.,  collateral 
to  the  mortflfage  to  a  party,  of  whom  the  plain- 
tiff was  representative,  for  10,000/.,  on  an  estate 
at  Butterford,  Devonshire,  at  a  price  of  1 1 ,240/., 
which  was  due  thereon.     It  appeared  that,  on 
the  plaintiff  proceeding  in  Sentember,  1847,  to 
exercise  his  power  of  sale  unacr  the  mortgage, 
the  defendants  had  agreed  to  become  the  pur- 
chasers at  a  price  sufficient  to  cover  the  balance 
due  to  him,  in  the  event  of  his  not  having  sold 
the  estate  at  such  price,  and  to  complete  the 
purchase  at  the  following  Christmas,  and  they 
entered  into  possession  immediately,  and  con- 
tinued in  possession  to  the  present  time.    The 
defendants  afiterwards  repudiated  the  sale,  and 
contended  they  had  entered  in  possession  under 
the  tnori«i9ee  and  not  under  the  alleged  pur- 
chase,  whereupon  this  bill  was  filed. 

Matins  and  Roxburgh  for  the  plaintiff;  So- 
Haitor^Qenerat,  Folletl,  and  Prior  for  the  de- 
fendants. 

The  Court  said,  that  as  the  defendanU  had 
retained  possession  as  purchasers  of  the  estate, 
and  had  paid  interest  on  the  purehase^ money, 
whatever  might  be  the  character  in  which  they 
had  enter^  into  possession,  the  appeal  must 
be  dismissed  with  costs. 


%«tV  CbKtTteUflr. 

Temple    r.    Eodlesiustical    Commissioners    of 
England.    Dec.  10,  1853. 

CHANCELtOR   OP   PALATINE  OP  DURHAM. — 
PEE   ON   HOLDING   COURT. 

Held,  on  special  case  upon  co^struction  of  the 
6  Wm,  4,  c.  iS, «.  6,  transferring  the  juris- 
diction  in  the  Crown,  and  of  the  o'4*7 
fVm.  4,  c,  77,  vesting  the  balance  of  re- 


venue of  the  bishopric  in  the  Ecclttiastical 
Commissioners  nf  England,  that  the  Chan- 
eHlor  of'  the  Palatinate  was  entitled  to  a  fee 
q/ 100/. /or  each  court  he  held,  and  whkh 
had  been  paid  since  1788. 

From  this  special  ca6e~Tor  the  opinion  of 
the  Court,  it  appeared  that  the  plaintiff  had 
been  appointed  in  1851  Chancellor  of  the 
County  Palatine  of  Durham  by  patent  for  life. 
and  that  certain  fees,  amounting  to  27'-  7s.  4d. 
per  aunum,  had  been  |iftid  in  respect  of  saeh 
office  from  the  time  of  Hen.  8,  and  that  in 
1788,  a  fee  of  100/.  had  been  also  paid  by  the 
receiver- general  of  the  bishop  for  each  sitting 
of  the  Court,  in  addition  to  such  ancient  fees, 
down  to  the  year  1836,  when  the  jurisdiction 
of  the  palatinate  became  vested  in  the  Crown 
under  the  6  Wm.  4,  c.  19.  By  s.  6  of  this 
Act,  it  was  provided,  that  "nothing  in  this 
Act  contained  shall  affect  the  right  of  any  per- 
son  holding  a  patent  of  any  office,  whether 
abolished  by  this  Act  or  not,  to  receive  any  fee 
or  stipend  granted  by  such  patent  out'  of  the 
revenues  of  the  biiihoprick  of  Durham ;  and 
that  such  revenues  shall  continue  and  be  sub- 
ject to  all  the  same  fees  and  stipends,  in  inspect 
of  any  office  in  the  said  county  of  Durham,  as 
the  same  have  been  heretofore  subject  to."  And 
by  the  6  &  7  Wm.  4,  c.  77,  the  balance  of  the 
revenues  of  the  see,  after  deducting  8,000/.  for 
the  bishop,  was  to  he  paid  to  the  detendants. 
Since  1»36,  the  fee  of  100/.  had  been  discon- 
tinued, and  the  question  was,  whether  the 
plaintiff  was  b till  entitled  to  such  fee.  It  also 
appeared  the  sitting  of  the  Court  took  place  on 
the  average  only  once  in  the  year. 

The  Solicitor-General  and  Wickens  for  the 
plaintiff,  citing  Rex  v.  Corporation  of  Bridg- 
water, 6  A.  &  E.  339  ;  Regina  v.  Corporation 
of  Norwich,  8  A.  &  E.  633 ;  Begina  v.  Corpo- 
ration of  Carmarthen,  11  A.  &  K.  9. 

Bacon  and  Fleming  for  the  defendants,  refer- 
red" to  Sir  John  Tretawney  v.  Bishop  qf  Hln- 
chester,  1  Burr.  219 ;  1  Ld.  Ken.  256. 

The  Lord  Chancellor  said,  the  object  of  the 
Statute  was  to  transfer  to  the  Crown  the  tem- 
poral jurisdiction  of  the  paktinate  with  an  ob- 
ligation to  provide,  as  the, bishop  had  done,  for 
the  holding  of  the  Courts,  and  it  charged  the 
surplus  revenues  with  the  payment  of  the 
*'  stipends^'  of  the  palatinate  officers,  and  Which 
included,  not  only  such  as  were  recoverable  at 
la\y,  but  those  which  the  bishop  was  accus- 
tomed to  pay.  The  object  of  tbe  lord  of  the 
palatinate  in  first  giving  the  fee-of  XQQ/»  to.  the 
Chancellor,  W4s  to  Induce  emineiit  tseo  -.to  ac- 
cept the  office^  and  its  eS^ct  was  u>aiMf98Jt.from 
the  celebrated  men  who  had  hdi  the  oft^)— 
namely.  Lord  Eldon,  Lord  RedeadsJei  ,Xi>i'<l 
Manners,  Sir  S.  Romillv,  Bother t  Hoyj^r  1^1- 


must  be  concluded  the  I^egislature  intended  all 
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stipends  which  had  been  de  facto  paid  should 
be  continued,  although  they  might  not  be  re- 
coverable at  law.  And  as  to  there  beinff  no 
limit  in  the  holdinj(8  of  the  Court,  no  abuse 
had  taken  place  since  the  year  1788,  and  this 
Court  would  doubtless  release  the  defendants 


tional  Land  Company's  Dissolution  Act,  and 
the  Winding-up  Acts,  1848  and  1849  (U  &  12 
Vict.  c.  45,  and  12  8i  13  Vict.  c.  108),  for  an 
order,  that  the  conveyances  of  the  several  al- 
lotments of  the  estate  at  Rickmansworth,  Hert- 
fordshire, to  the  allottees  of  the  same  might  be 


if  any  improper  holdings    should  afterwards  ,  e.xecuted  by  the  official  manager,  on  behalf  of 


Uke  place,  and  the  fee  would  therefore  be  de- 
clared payable  by  the  defendants  for  each  sit- 
ting of  the  Court. 


fUixtii  3u4ltaK. 
Patching  v.  Dubbins,    Dec.  7,  8,  1853. 

COVENANT  AOAIN8T  BUILOiNO  OPFOSITB  | 
PLAINTIFF  tf  HOOS£. — CONSTRUCTION. —  j 
INJUNCTION. 


Mr.  O'Conner,  who  had  been  found  lunatic, 
It  appeared  a  petition  had  been  presented  to 
Vice-Chancellor  Wood  in  the  matter  of  the 
lunacy,  but  that  the  order  had  been  refused. 

Roxburgh  in  support,  on  the  ground  the  al- 
lottees were  in  humble  circumstances  of  life, 
and  that  it  would  save  the  expense  of  the  pe- 
rusal and  execution  by  the  official  manager  of 
each  conveyance. 

tV.  Forster  for  the  committee, 
lUut^  m  «M..wM.^..»-^.  #*-  —J-  ^f  -  /.^.-    -^       The  Lords  Justices  said,  that  an  order  would 
^^i^^L^  fLn/  nll^r;^2  i  ^^  ™^^«  ""^«r  sect.  9  Of  the  Act  dissolving  the 
^J^J^t^u  J^t  aT!^!1  f!    '  company,  on  the  official  manager  to  execute  in 

^n-^JnitJ^iJ^^  /A     rfe/««*iii#  conveyances  to  be  settled  by  the  Master,and  the 

posite  '*  to  the  plot  of  ground  belonging  to 

the  plaintiff:    Held,   dismissing,  without 

costs,    an    appeal  from    Viee'Chaneellor 

Wood,  refusing,  with  costs,  an  itijunction 

that  the  word  "  opposite "  meant  immedi- 

ateig  opposite  the  plaintiff* s  house. 
This  was  an  appeal  from  the  decision  of 
Vice-Chancellor  Wood  (reported  ante,  p.  35), 
refusing  an  injunction  to  restrain  the  erection 


of  a  building  on  a  plot  of  ground  opposite  the 
plaintiffs  house.  It  appeared  that  on  the  pur- 
chase of  the  house  No.  7,  Windsor  Terrace, 
Brighton,  from  the  defendant  in  1830,  the  de- 
fendant had  covenanted  that  no  building  what- 
ever, except  monuments  and  tombs,  should  at 
any  time  be  erected  on  any  part  of  the  land  be- 
longing to  him  lying  on  the  east  side  of  the 
terrace,  and  opposite  to  the  plot  of  land  belong- 
ing to  the  plaintiflf. 

^It  ana  C  Marett  in  supporL 

The  Lords  Justices  (without  calling  on  Bacon 
and  fV.  Hislop  Clarke,  contr^i)  said,  the  words 

"  and  opposite "  in  the  covenant  must  mean         ,.-^  -,.,,  r       •■ 

immediatelg  opposite,  as  they  could  not  mean   ^«  *>«*"«  ^^  unsound  mind,  but  not  ao  found 
only  the  same  as  the  former  words,  and  the  j  by  mquisition, 


the  lunatic  as  the  estate  would  have  been — the 
costs  of  all  parties,  both  in  this  Court  and  in 
the  Court  below  to  come  out  of  the  estate  of  the 
company. 

Patrick  v.  Edwards.    Dec.  10,  1863. 

ALTERATION  OF  ROLLS*  ORDER  FOR  PAY- 
MENT INTO  COURT  BY  TRUSTEE,  AFTER- 
WARDS   OP    UNSOUND    MIND. 

An  order  of  the  Master  of  the  Molls,  for  the 

payment  into  Court  of  a  fund  by  a  trustee 

had  been  altered  on  the  trustee  becoming  of 

unsound  mind,  by  substituting  a  person  in 

his  stead.    A  direction  was  inserted  in  the 

order  for  the  fund,  when  paid  in,  to  be 

subject  to  the  decree  in  the  Court  below. 

In  this  case  it  appeared  that  an  order  had 

been  made  by  the  Master  of  the  Rolls  on  a 

trustee,  to  pay  a  fund  into  Court  for  division 

among  the  parties  interested,  but  that  their 

lordships  had  ordered  such    payment  to  be 

made  by  another  person  in  his  stead,  the  trus- 


bill  was    therefore    properly   dismissed — ^but 
without  costs  of  appeal 


In  reFeargus  0*Connor.     Dec.  10,  1853. 

LASID  ALLOTMENT  COMPANY. — CXBCUTiON 
or  OONVKYANCBS  BY  OFFICIAL  MA* 
NAGSR.-T-LUNATIC. 

The  offieial  manager  of  a  land  atlotment  corn* 

pang,  which  hid  been  ordered  to  be  wound 

up.  Wits  directed  to  execute  the  conveyances 

to  the  allottees,  who  were  in  humble  cireum- 

stanees,  in  order  to  save  expense,  m  the 

ptike  and  behalf  of  a  lunatic,  in  whom  the 

kgal  tBtttte  was  vested. 

.  Thts  was  a  petition,  headed  in  Lunacy  and 

mChaocery,  under  the  Trustee  Act,  IB50  (13 

« li  V^r.  c.  60),  and  in  the  matter  of  the  Na- 


F.  Webb  now  applied  in  respect  of  such 
order,  the  Accountant-General  being  of  opinion 
such  payment  under  the  latter  order  would  not 

I  be  under  the  decree  in  the  cause,  and  could 

;  not  therefore  be  so  dealt  with. 

<  The  Lords  Justices  said,  an  addition  would 
be  made  to  their  former  order  directing  the 
money  to  be  subject  to  the  decree  of  the  Court 
below. 


MniUt  ot  t&r  SUiU. 

Scurrah  v.  5cttrraA  and   others*     Nov. 

1853. 
LEASEHOLDS       DfiVISBO      IN       V^VPIVIDBD 

THIRD  PARTS. — REPAIRS,  ADVANCE  FOR. 

—  COSTS   OP    MORTGAGEE. 

Where  a  sum  of  money  had  been  advautedfor 
repairs  of  certain  leasehold  property,  which 
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woM  devised  in  three  undivided  vearte  to  the 
phintiff^  hie  sister,  and  the  ehUdren  of  the 
deceased  sister,  to  the  sister  who  had  ad* 
ministered  with  the  plaintiff,  but  on  a  mort' 
gage  of  her  share  and  that  of  one  of  the 
children  of  the  deceased  sister:  Held,  that 
the  mortgagee  was  not  entitled  to  have  his 
costs  of  appearing  in  a  suit  to  charge  the 
property  with  such  advance,  paid  out  of  the 
estate,  but  that  such  costs  must  be  added  to 
his  security. 
It  appeared  that  the  testator  gave  one  undi- 
vided third  part  in  two  leasehold  houses  to  the 
plaintiff,  another  undivided  third  part  to  his 
sister,  Sarah,  and  the  other  undivided  third  part 
to  the  two  children  of  a  deceased  sister.    The 
plaintiff,  and  his  sister,  Sarah,  had  administered 
de  bonis  non,  and  the  latter  had,  upon  certain 
repairs  becoming  necessarv,  obtained  the  re- 
quisite sum  to  be  advanced  by  the  defendant, 
Mr.  Tanswell,  on  a  mortgage  of  her  own  third 
share  and  of  her  niece's  interest  in  the  other 
third  share.     On  this  claim,  it  appeared  the 
whole  amount  had  been  allowed  as  a  charge  on 
the  estate,  with  the  exception  of  a  small  sum— 


a  devise  over  in  the  event  of  her  dging  with' 
out  issue  to  her  heirs  generaUg :  Held,  thiU 
the  defendant,  who  claimed  as  her  son,  mid 
wAo  was  alleged  to  be  only  an  adopted  child, 
was  bound  to  answer  the  allegations  in  the 
bUlaswell  as  plead  thereto,  and  the  plea 
was  directed  to  stand  for  an  answer,  with 
liberty  to  the  plaintiffs  to  except. 
Certain  property  was  devised  in  trust  for 
the  tesUtor's  daughter  for  life,  with  remainder 
to  her  children  living  at  her  death,  and  there 
was  a  gift  over  to  the  testator's  heirs  generally 
in  default.   The  daughter  married  a  Mr.  Camp- 
bell, but  died  after  her  husband,  and,  as  was 
alleged,  without  issue,  whereupon  the  plaun- 
tiffs  filed  this  bill  claiming  the  property,  and 
the  defendant,  who  claimed  as  the  only  son  of 
the  deceased,  pleaded  thereto. 

Roupell  and  Piggott,  for  the  plaintiffs,  urged 
that  the  defendant  should  answer  as  well  as 
plead  to  the  bill,  which  contended  the  defend- 
ant was  only  an  adopted  son. 

R,  Palmer  for  the  defendant,  contra. 

Cwr.  ad.  vult. 
The  Master  of  the  Rolls  said,  the  defend- 


the  plaintiff  having  refused  to  contribute,  and  >  ant  was  bound  to  answer  the  allegations  in  the 
a  question  now  arose  as  to  the  mortgagee's  costs  j  bill  as  well  as  plead  thereto,  according  to 
of  appearing.  '  Jones  v.  Davis,  16  Ves.  262,  but  that  the  plea 

C.  Chapman  Barber  for  the  plaintiff;  Glasse  \  mi^^t  stand  for  an  answer,  with  liberty  to  the 
and  BoviU  for  the  defendant ;  S.  Craekuall  for  i  plaintiffs  to  take  eiceptions, 
the  mortgagee. 


The  Master  of  the  Rolls  said,  that  as  the 
money  had  not  been  advanced  by  the  mort- 
gagee to  the  defendant  as  administratrix,  but 
on  the  private  security,  his  costs  could  not  be 
allowed  out  of  the  estate,  but  must  be  added  to 
his  security. 


Footner  v.  Cowper.    Nov.  9,  1853. 

t 

WILL.  — CONSTRUCTION.  —  "  PROPKRTV."— 
MOTION    FOR  DBCREB. 

Held,  on  motion  for  decree^  under  thelSSf  16 
Fict.  c.  86,  s.  15,  m  a  suit  as  to  the  om- 
sfruetion  of  a  will,  that  the  testator*s  chil- 
dren were  entitled  in  remainder  in  fee  os 
the  determination  of  the  widow^s  life  estate 
in  the  real  as  well  as  the  personal  estate. 
This  was  a  motion  for  a  decree,  under  the 
15  &  16  Vict.  c.  86,  s.  15.     It  appeared  that 
the  testator,  by  his  will,  gave  to  nls  wife  all 
those  his  three  cottage  houses  or  tenements, 
gardens,  orchards,  hereditaments,  and   pre- 
mises, with  all  the  appurtenances  thereto  be- 
longing, together  with  all  his  household  goods 
and  chattels,  moneys,  credits,  property,  and 
effects  of  every  sort  and  kind  whatsoever  or 


Wigston  v.  Qriffith,     Dec.  1,  1863. 

SALE  UNDBR  DECREE. —  DEATH  OF  PUR- 
CHASER BEFORE  CONVEYANCE.  —  SUB- 
STITUTION   OF    NEW   PURCHASER. 

Certain  property  was  sold  under  a  decree,  but 

the  purchaser  died  before  the  conveyance 

was  executed,  and  his  trustees  sold  to  B. 

An  application  was  granted  to  substitute 

B.'f  name  as  purchaser. 

This  was  an  application  for  the  substitution 

of  the  name  of  Mr.  Blakesley  as  purchaser  of 

certain  property  under  the  decree  made  in  this 

cause  in  December,  1844,  in  the  place  of  Mr. 

Palmer,  who  had  died  before  the  conveyance  j  ;"i;;7^^^^ 

was  executed,  and  his  trustees  had  afterwards  |  ^^.^  houses,  tenements,  gardens,  orchards,  and 

sold  the  property  to  the  present  applicant.  ,  appurtenances,  with  all  money's,  rights,  credits, 

^ra  in  ««PPO«-  '  household  furniture,  and  all  property  whatever 

The  Master  of  the  RoUs  granted  the  appli-  ^^^^^^^  ^,i  y^.^  ^^^^^^^^  J^  ^^,J^  ^j„^ 

that  the  widow  of  his  late  son  Robert,  should 
have  an  equal  part  or  share  between  her  and 
her  children,  the  same  as  if  his  son  were  then 
living.  A  question  arose  whether  the  childreo, 
on  Sie  death  of  the  widow,  took  an  abso- 
lute interest  in  the  real  as  well  as  personal 
estate. 

E.  Smith  for  the  plaintiffs ;  FoUett  for  the 
heir-at-law. 

The  Vice-chancellor  said,  it  was  ctoar  the 


cation. 


Hunt  V.  Penrice,    Nov.  5  ;  Dec.  5,  1853. 

DEVISE  OVER  IN  DEFAULT  OF  ISSUE. — 
CLAIM  OF  ALLEGED  CHILD. — ANSWER 
TO  ALLEGATIONS   OF  BILL. 

Certain  property  was  devised  to  the  testator's 
daughter  for  life,  with  remainder  to  her 
ehUdren  living  at  her  death,  and  there  was 
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testator  intended  to  give  all  his  estate  and  in- 
tovst  in  the  property  to  his  wife  for  life,  with 
remainder  in  fee  to  hts  children  and  his  son's 
widow  and  children,  and  a  decree  was  made 
accordingly* 

WiU'€^nnttViax  ibtuArt. 
Hope  aud  another  v.  Tkrel/aU.     Nov.  3^  1853. 

LEAVB  TO  READ  AT  HEABINO  AFFIDAVIT 
SWORN  AFTER  EVIDENCE  CLOSED.— BPE- 
CIAL   CIRCOIfflTANCSB. 


esute  and  effects  to  the  relief  of  each  penona 
resident  within  the  parish  of  St.  fidmuiui,New 
Sarum,  as  might  he  sufferera  from  accidenUd 
losses  or  miafortttnes,  and  not  occasioned  in 
any  way  hy  imprudence  or  misoondttct,  in  aoch 
portions  as  the  cases  might  deserve,  with  the 
joint  consent  and  approbation  of  the  rector  and 
chm'chwardens  fur  the  time  being  of  the  parish. 
The  defendant  had  paid  the  residue  into  Court, 
under  the  Trustees'  Relief  Act,  10  &  11  Vict, 
c.  96,  to  an  account  "in  the  matter  of  the 
TrusU  of  the  Will  of  the  Rev.  James  Cutler." 
The  information  also  sought  the  settlement  of 
a  scheme,  and  the  rector  and  churchwardens 
asked  by  petition  to  transfer  the  fund  to  an  ac- 
count entitled  *'  Cutler's  Charity  Account  of 
the  Residuary  Personal  Estate." 

Bacon  and  Surrage  for  the  rector  and  church- 
wardens; Matins  and  G.M.  Giffard  for  the 


Leave  was  granted  to  the  plaintiffs  to  read  at 

the  hearing  an  affidavit  sworn  after  the  ex- 

pirmtum  of  the  period  for  etosing  the  em- 

denee,  where  copies  of  the  drfendants*  affi- 
davits had  heen  only,  obtained  when  the 

oatwe  was  in  the  paper  for  hearing  and 

three  dags  hrfbre  the  hearing^ with  liberty   defendant;  Wickens  for  the  Attorney-General. 

to  the  defendants  to  cross-examine,  TheVice-Chaneellor  said,  the  common  decree 

T„,„  „_    ^«       r    *•  J      .1.    ,«.  0  ,/•   would  go  for  an  account  and  to  settle  a  scheme, 

vl  I  aT'  an  apphcation  under  the  15  &  16  |^„^  ^»^,^j  ^  ^^^^^^^  ^f  ^^e  fund  as  prayed. 
Vict.  c.  80,  a.  33,  for  leave  to  the  plamtiffs  to  '  ^    ^ 

read  at  the   hearing  of  this  cause  an  affidavit '  — — — ^ 

which  had  been  sworn  after  the  period  fixed  for 
closing  the  evidence  had  expired.  It  appeared 
that  the  plaintiffs  had  only  obtained  copies  of 
the  defendants'  affidavits  on  the  day  the  cause 
was  down  for  hearing  and  three  days  before  it 
was  called  on,  and  that  the  cause  had  been  di- 
rected to  stand  over  on  that  ground  until  this 
Term,  but  the  chief  clerk  had  dismissed  a  sum- 
mons to  extend  the  time  for  closing  the  evi* 
deoce,  and  an  appeal  from  his  decision  was  im- 
practicable as  the  Vacation  Judge  had  left 
town. 

Dante/  and  M,  Archer  Shee  in  support; 
Bacon  and  /.  /.  Hamilton  Hwnphreys,  contri^ ; 
UoUms  and  Osborne  for  the  trustees. 

The  Vice-chancellor  said,  as  there  had  been 
no  improper  delay  on  the  part  of  the  plaintiffs, 
and,  under  the  special  circumstance,  leave 
would  be  given  as  asked,  but  the  right  to 
cross-examine  would  be  reserved  to  the  de- 
fendants. 


Attomey^General  v.  Alford.    Dec.  2, 1853. 

INrORMATION. — CHARITY. — PAYMENT  INTO 
COURT  BY  EXECUTOR  OF  RBSIDOB. — 
TRANSFER   TO   PARTICULAR  ACCOUNT. 

Or  making  the  common  decree  for  an  account 
and  to  settle  a  scheme,  in  an  information 
against  the  cxec*Jor  of  a  testator  who  had 
directed  the  residue  of  his  personal  estate  to 
be  applied  for  the  relief  of  persons  suffering 
from  accidental  misfortunes,  an  order  wus 
made  for  the  transfer  of  the  fund  which 
had  been  pmd  into  Court  umderthe  10  4'  1 1 
Vict,  c,  96,  by  the  executor  to  an  account 
"  tft  the  matter  of  the  trusts  pf  the  will/'  to 
the  **  charity  aceomt  of  the  residuary  per- 
sonal estate." 
Tbis  was  an  information  for  an  account  of 
ths  pessonal  estate  attd  effscU  of  a  testator, 
who  had  directed  his  executor,  the  defendant, 
to  ]ny  aad  apply  the  rcsidcM  of  his  personal 


Chamberlain  v.  Chamberlain.     Dec.  12, 1853. 

PETITION  FOR  SETTLEMENT  OP  PART  OF 
FUNO  TO  WHICH  MARRIED  WOMAN  EN- 
TITLED.—REFERENCE  TO   CHAMBERS. 

On  a  petition  for  the  settlement  of  300/.,  part 
of  a  fund  to  which  a  married  loomaa  was 
entitled,  the  matter  was  referred  to  cham^ 
bers,  in  order  to  save  the  expense  of  hnvimg 
the  settlement  settled  by  conveyancing  cotm- 
sel,  for  the  purpose  of  inserting  in  the 
order  the  trusts  to  which  the  sum  was  to  be 
held. 
This  was  a  petition  for  the  settlement,  as  the 
Court  might  direct,  of  300/.  3  per  cent.  Consols, 
part  of  a  fund  to  which  the  plaintiff  was  entitled. 
It  appeared  that  the  plaintiff  had  married  Mr. 
Henry  Beaumont  while  both  were  minors,  and 
that  she  was  entitled  to  two  sums  of  3S4/.  odd, 
3  per  cent.  Consols,  and  about  90/.  3^  per 
cents,  and  that  the  funds  had  been  carried  to 
an  account  to  be  settled  as  the  Court  should 
direct.  The  petition  also  sought  the  payment 
of  the  residue  to  the  husband,  and  it  appeared 
there  was  a  child  of  the  marriage. 
Fooks  in  support. 

The  Vice-ChanceUor  said,  that  to  have  the 
settlement  prepared  and  settled  by  the  convey- 
ancing counsel,  under  the  16  &  l6  Vict.  c.  80, 
s.  40.  would  be  to  incur  an  expense  which 
would  be  improper,  when  so  small  a  sum 
was  to  be  settled,  and  the  petition  wodd 
therefore  be  adjourned  to  Chambers  for  con- 
sideration, for  the  purpose  of  inserting  in  the 
order  to  be  made  on  the  petition  the  trosls 
on  which  the  sum  was  to  be  lield. 


l?£»'C||anrcnar  CRSooli. 
Evans  v.  Jones.    Nov.  9f  1853. 

DISENTAtLrNO     DBBD.  —  MISYAKB     AS    TO 
miOHTB.— CONSIOBRATtOir. 

By  a  deed,  in  which  the  tenant  fbr  Hfi  and  his 
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son,  the  tenant  in  tail,  joined,  a  term  of  500 
ffeara  was  created  to  secure  a  debt,  with 
remainder  to  the  mortgagor  for  life,  with 
remainder  to  the  son  in  fee.  It  appeared 
that,  in  respect  of  one  of  the  estates 
included  in  this  deed,  the  father  was 
tenant  in  tail  in  possession,  and  not,  as 
was  supposed,  only  tenant  for  life :  Held, 
nevertheless,  that  the  joining  qf  the  son 
to  bar  the  entail  in  the  other  estate  was 
a  good  consideration,  and  the  words  being 
large  enough,  that  the  entail  of  the  other 
estate  was  also  barred. 

It  appeared  that  on  the  marriage  of  Mr. 
Benjamin  Evans,  in  1813,  two  estates  were 
conveyed  by  his  father  in  trust  for  himself  for 
life,  then  to  the  son  for  life,  with  remainder  to 
the  intended  wife,  with  remainder  to  the  use  of 
their  first  son  and  the  heirs  of  the  body  of  such 
first  son.  Mr.  B.  Evans  having  mortf^aged 
his  interest  for  1,400/,  and  the  mortgagee's 
heir-at-law  and  executor  having  called  in  the 
amount  due,  Mr.  Evans  had  applied  to  Jane 
M.  Jones  to  advance  the  same,  and  a  disentail- 
ing deed  was  executed  in  September,  1843, 
under  the  3  &  4  Wm.  4,  c.  74.  By  this  deed, 
after  reciting  the  settlement,  and  that  Benja- 
min G.  Evans  was  eldest  son  and  heir,  and  as 
such  entitled  to  an  estate  tail  in  remainder  im- 
mediately expectant  on  the  death  of  Mr.  Evans, 
and  that  Jane  M.  Jones  had  agreed  to  make 
the  advance  required  in  consideration  of  such 
son  joining  in  the  deed,  which  he  had  accord- 
ingly agreed  to  do,  it  was  witnessed  that  in 
order  to  defeat  and  destrov  all  estates  tail  of 
the  son  in  the  property,  ana  in  order  to  convey 
and  assure  the  inheritance  in  fee  simple  in  the 
same^  Mr.  Evans  and  his  son,  in  pursuance  of 
the  provisions  contained  in  the  3  &  4  Wm.  4, 
c.  74,  granted,  released,  and  confirmed  the  here- 
ditaments in  question  and  the  reversion,  &c., 
and  all  the  estate,  &c.,  in  trust  to  Jane 
M.  Jones,  her  executors,  &c.,  for  500  years, 
with  remainder  to  Mr.  Evans  for  life,  with 
remainder  to  his  son  Benjamin  G.  Evans 
in  fee,  but  subject  to  the  usual  proviso  for  re- 
demption, on  payment  of  the  amount  thereby 
secured,  with  interest. 

It  appeared  that  Mr.  Evans  was  tenant  in 
tail  in  possession  of  one  of  the  estates  under 
his  grandfather's  will,  and  not  tenant  for  life 
only,  and  this  suit  was  instituted  bv  the  widow 
of  Benjamin  G.  Evans,  who  died  without  issue 
in  1845,  claiming  to  be  entitled  under  her 
marriage  settlement  to  a  life  estate  in  the  pro- 
perty included  in  the  disentailing  deed  of  1843, 
on  the  death  of  Mr,  Evans  in  1849,  and  seek- 
ing to  redeem,  and  for  the  hereditaments  to  be 
delivered  up  to  her  by  the  mortgagee  and 
George  D.  Evans,  who  claimed  as  tenant  in  tail 
of  one  estate  under  the  will  of  Mr.  Evans's 
grandfather. 

Bacon  and  Southgate  for  the  plaintiffs;  Camp- 
bell and  Dickinson  for  the  defendant  G.  D. 
Evans ;  Roll  and  Pitman  for  o^er  parties. 

The  Vice-Chancelhr  said,  that  as  this  was 
the  case  of  a  purchaser  for  valuable  considera- 


tion, and  the  son  had  joined  in  the  disentulio(( 
deed  in  consideration  of  his  having  a  fee  simple 
limited  to  him  instead  of  an  estate  tail,  and  the 
words  were  large  enough  to  include  the  estate 
tail  in  the  other  estate,  neither  Mr.  Evans  nor 
those  claiming  under  him  could  be  heard  to 
say  such  entail  was  not  barred,  and  the  usual 
decree  must  therefore  be  made. 


Phiti^y.  PhOHps.    Nov.  10.  1853. 

trustees. — power  of,  advanckmba't.— 
8btttng  up  legatee's  husband  in 
Business. 

The  trustees  of  a  will  were  empowered  to  ad- 
vance not  more  than  1,000/.,  tn  tkdr  dis- 
cretion, for  the  purpose  of  putting  out  or 
placing  a  legatee  in  any  trade,  itusinsss, 
profession,  or  employment,  or  otherwise,  or 
for  her  preferment  or  advancement  in  the 
world.  An  order  was  made,  on  petition, 
authorising  the  payment  of  that  sum  to  hir 
husband  who  contributed  an  equal  amount 
in  order  to  commence  badness  on  his  ovn 
account. 

This  was  a  petitiou  on  behalf  of  Mr.  AVro. 
Cooper  and  his  wife,  who  was  entitled  to  ooe- 
third  part  of  10,000/.  for  her  separate  use  for 
life  without  power  of  anticipation,  and  after  her 
decease  for  her  child  or  children,  seeking  the 
advance  of  a  sum  of  1,000/.,  in  order  to  esta- 
blish him  as  a  shawl  warehouseman  in  partner- 
ship with  two  other  persons,  in  pursuance  of  a 
provision  of  the  will  empowering  the  trustees 
to  advance  and  apply  from  time  to  time  any 
sum  of  money  out  of  the  trust  fund  in  their 
discretion,  for  the  purpose  of  putting  or  placing 
her  niece  in  any  trade,  business,  profession,  or 
employment,  or  otherwise,  or  for  her  prefer- 
ment or  advancement  in  the  world.  It  also 
appeared  that  the  petitioner  had  saved  1,000/., 
and  had  been  employed  for  13  years  as  chief 
clerk  in  a  shawl  warehouse.  The  fund  had  been 
paid  into  Court  and  carried  to  a  separate  ac- 
coimt. 

fiagshawe  in  support;  Daniel  for  other 
parties. 

The  Vice -Chancellor  said,  the  order  would 
be  made  as  prayed,  on  the  petitioner  effecting 
an  insurance  for  1,000/.  on  bis  life  in  the  names 
of  the  two  trustees  appointed  to  receive  the 
fund,  and  entering  into  a  bond  to  the  trustees 
to  secure  the  payment  by  hira  of  the  future 
premiums, — such  policy,  and  any  moneys  to  be 
paid  thereon,  to  be  held  on  the  trusts  of  the 
legacy. 


Hughes  v.  Williams,    Nov.  11,  1653. 

RBDEUPTIOK  SUIT.— APPOINTMBNT  TO  BE- 
CBIVE  MORTGAGE  DEBT.— NEW  APPOINT- 
MENT. 

Where,  in  a  redemption  smi,  the  drfendant  had 
not  attended,  by  mistake,  the  appointment  to 
receive  his  mortgage  debt,  a  new  appoint- 
ment was  made  am  motion  with  notice,  for 
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pe^meni  at  the  expiration  of  10  days,  but 
without  any  subsequent  interest. 

In  thia  redemption  suit  it  appeared  that  tbe 
defendant  had  not  attended,  by  mistake,  to  re- 
ceive the  amount  due  on  his  mortKaffe,  in  ac- 
cordance with  the  appointment  made  by  the 
Master,  and  this  motion  was  thereupon  made, 
on  notice,  for  a  new  appointment. 

Pitman  in  support. 

The  Viee'Chinoellor  usad,  another  appoint, 
ment  would,  under  the  circumstances,  be  made, 
for  payment  at  the  expiration  of  10  days,  in- 
stead of  the  defendant's  waiting  six  months, 
but  that  he  was  not  entitled  to  any  subsequent 
interest. 


Lumley  v.  Hughes,     Dec.  *!,  1853. 

SECURITY  FOlt  Costs. — MISDI8CRIPTION  OF 
ADDRR88    IN    BILL. 

The  plaintiff  was  described  as  of  her  Ma^ 
jesty^s   Theatre  or   Opera   House  in  the 
liberty  of  IVestminster,  in  the  County  of 
Middlesex,  and  he  was  so  described  in  deeds 
by  the  defendant.    It  appeared  he  occupied 
a  house  in  the  same  bhch  of  buildings  in 
eonneaeion  with  the  Opera  House,  where  he ' 
had  never  resided :  a  motion  for  security  ^ 
for  costs  was  refused,  but  without  costs,      \ 
Holt  and  Freeling  appeared  in  support  of 
this  motion,  for  the  plaintiff  to  give  security  for* 
costs  in  this  suit,  on  the  ground  he  had  de-, 
scribed  himself  as  "  of  her  Majesty's  Theatre  | 
or  Opera  House,  in  the  liberty  of  Westminster, . 
in  the  county  '  of  Middlesex,"  whereas  it  ap- 
peared  it  had  been  stated  to  applications  made' 
there,  that  the  plaintiff'  did  not  reside  and  had 
never  resided  there. 

James  and  C.  3f.  Eoupell,  contrii,  on  the 
ground  the  plaintiff  had  heen  thus  described' 
by  the  defendant  in  the  various  deeds,  &c.,  exe- 
cuted by  the  former,  and  that  he  in  fact  oc- 
cupied a  house  in  the  same  block  of  buildings, 
and  used  it  in  connexion  with  the  Opera  House, 
citing  Hurst  v.  Padwick,  17  Law  J.,  N.  S.,  Ch. 
169.  ' 

The  Vice-Chancellor  said,  that  in  accordance 
with  the  case  cited,  the  motion  must  be  re- 
fused, hut  without  costs. 


to  which  the  defendant  in  his  plea  set  out  the 
note  and  a  contemporaneous  agreement,  where- 
by the  sum  so  advanced  was  agreed  to  be  re- 
paid, with  interest,  in  the  event  that  a  lease  of 
certain  mining  property  could  not  be  obtained 
within  four  months  by  the  defendant.  It  ap- 
peared that  the  note  was  as  follows ; — "  15  June, 
1852.  I  promise  to  pay  to  J.  Browne,  Esq., 
100/.,  ^vith  interest  at  5  per  cent.,  value  re- 
ceived, as  set  out  and  specified  in  the  agree- 
ment herewith."  To  this  plea  there  was  a  de- 
murrer. 

Gray,  for  the  plaintiff,  in  support. 

The  Court  (without  calling  on  Power  for  the 
defendant,  control)  said,  the  note  referred  to  the 
agreement,  which  showed  that  the  parties  did 
not  intend  it  to  be  payable  on  demand,  and  as 
the  declaration  was  on  a  note  payable  on  de- 
mand, the  defendant  was  entitled  to  judgment. 


Court  at  ^ueen'if  Dentt. 
Browne  v.  Prance.    Nov.  11,  1853. 

PROMISSORY    NOTE. — ACTION    ON. — RRFSR- 
SNCB  IN  NOTK  TO  AGREKMBNT. 

A  promissory  note  for  100/.  was  made  pay- 
able, with  interest  at  5  per  cent.,  "  as  set 
out  and  specified  in  the  agreement  herewith.'* 
The  agreement  provided  for  the  return  of 
thf  money  if  a  lease  of  the  mining  company, 
ta  respect  qf  which  it  was  given,  were  not 
obtained  within  three  months:  Held,  on 
demurrer  to  a  plea,  that  the  plaintiff  was 

'  *  1^  entitled  to  reeover  in  an  action  as  on  a 
pftmimwr^  note  payable  on  demand. 

Tms  was  an  action  on  a  promissory  note  for 
lOOf.  payable  on  deinand,  ftgkinst  the  drawer. 


Stapleton  v.  Clough  and  another.     Nov.  17, 
1853. 

EVIDENCE  OF  SERVICE  OF  NOTICE  TO  QUIT 
IN  ACTION  TO  RECOVER  POSSESSION  OF 
PREMTBES. — DECLARATION  OF  DECEASED 
PERSON. 

Evidence  was  admitted  on  the  trial  of  an 
action  to  recover  possession  of  certain  pre- 
mises,  of  thn  declaration  of  the  party  who 
had  served  the  notice  to  quit,  of  such  service 
on  the  defendant,  although  it  appeared  he 
had  indorsed  on  the  duplicate  notice  a  me- 
morandum  of  the  service  on  the  defendant's 
son  .*  Held,  that  as  the  declaration  was  not 
made  in  the  course  of  the  person's  duty,  it 
could  not  be  received. 
A  RULE  nisi  had  been  obtained  to  set  aside 
the  verdict  for  the  plaintiff  and  for  a  new  trial 
in  this  action,  which  was  to  recover  possession 
of  certain  premises.    It  appeared  on  the  trial 
before   IVightman,  J.,  at  the  last  Yorkshire 
Assizes,  that  one  Jackson  had  served  the  notice 
to  (^uit  on  the  defendant's  son,  Robert  Clough, 
having  indorsed  on  the  duplicate  notice  a  me- 
morandum of  such  service.    Jackson  had  since 
died,  and  evidence  was  admitted  of  his  state- 
ment afterwards  (and  which  was  the  fact)  that 
he  had  delivered  the  notice  to  quit  on  the  de- 
fendant, who  was  tenant  from  year  to  year  of 
the  premises  in  question. 

Knowles  and  Cross  showed  cause. 
The  Court  (without  calling  on  Atherton  in 
support)  said,  that  as  the  subsequent  declara- 
ration  was  not  made  in  the  discharge  of  his 
duty,  which  was  to  indorse  the  service  on  the 
duplicate,  it  was  in  accordance  with  Doe  d. 
Patteshall  v.  Turford,  3  B.  &  Ad.  890,  inad- 
missible, and  the  rule  was  accordirigly  made 
absolute. 


Court  of  Commnn  pUiul. 
Law  V.  Btackburrow,    Nov.  24,  1853. 

ACTION  ON  AWARD.— PLEA  OF  INVALIDITY. 
—  UNPROFESSIONAL  ARBITRATOR. 

Where  an  unprofessional  man  was  appointed 
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arbitrator  in  an  action  of  ejectment  hg 
Jndgi^s  order,  and  the  costs  of  the  action, 
and  of  the  reference  and  award,  were  to 
abide  the  event,  and  he  had  directed  the 
verdict  to  be  entered  for  the  lessors  of  the 
plaintiff:  Held,  that  aUkongh  he  had  no 
power  to  do  so,  it  was  clear  he  meant  the 
lessors  of  the  plaintiff  were  entitled,  and 
that  an  action  would  He  on  his  award  to 
recover  the  costs. 
This  was  an  action  on  an  award  to  recover 
the  amount  of  taxed  costs  in  an  action  of 


to  the  plaintiffs,  and  in  consideration  of 
their  giving  up  their  lien  on  certain  teases 
to  thedefendaut,  who  had  purchased  from  H., 
but  they  arranged  they  should  hove  a  ckargt 
on  one  of  the  leases  to  the  amount  of  tkeir 
claim  against  H. :  Held,  that  there  vasw 
consideration  for  the  I  O  U,  which  was  en 
insuficient  gurrantee  under  the  Statute  of 
Frauds,  and  that  the  plainiiffs  could  not  re- 
cover thereon. 

This  was  an  action  on  an  I  O'U,  for  701, 
given  by  the  defendant  to  the  plaintiffs,  who 


gectment  and  of  a  reference  and  award,  to  |  ^ere  attorneys,  in  discharge  of  a  debt  due  from 
^ich  the  defendant  pleaded  that  the^award  ]  one  Hoare,  a  builder,  for  their  charges  in  pre- 
-  i...__*--  t^ J  J.  pi^yjnjj  certain  leases  and  for  money  lent.  It 
appeared  the  I  O  U  had  been  given  in  pursu- 
ance of  a  v«rbal  undertaking  in  consideration 
of  the  ptaintiffs  completing  and  giving  up  the 
leases  in  question,  on  which  they  claimed  a  lien, 
and  it  wasalso  furtherarranged  that  they  should 
have  a  charge  on  one  of  the  houses  to  the  amount 
of  their  claim  against  Hoare,  from  whom  the 


was  bad,  inasmuch  as  the  arbitrator  had  di- 
rected the  verdict  to  be  entered  for  the  lessors 
of  the  plain tifF.  To  this  plea  the  plaintiffs 
demurred.  It  appeared  that  the  action  of 
ejectment  had  been  referred  to  a  land  surveyor 
under  a  Judge's  order,  and  that  the  costs  of  the 
aiuae  aiid  of  the  reference  and^  award  were  di- 
rected to  abide  the  event 


Norman  for  the  plaintiff,  in  support  of  the  1  defendant  had  purchased.     On  the  trial  before 


demurrer ;  Field  for  the  defendant,  contrJL 
The  Court  said,  that  in  effect  the  arbitrator, 

who  was  an  unprofessional  man,  meant  the 

lessors  of  the  plaintiff  were  entitled,  when  he 
.  directed  (which  he  could  not  do)  the  verdict  to 

lie  entered  for  them,  and  that  the  plaintiffs  were 
'  therefore  entitled  to  recover. 


Arnold  v.  Bainbridge.    Nov.  5,  1853. 

ACTION  ON  AWARD. — RIGHT  OF  DBFSNDANT 
TO   SKT-OFF    JOINT  D&BT. 

Held,  that  the  defendant  was  not  entitled  to 
sstt^off  against  a  debt  due  to  the  plaintiff 
alone  mnder  an  awards  a  debt  due  from  the 
plaintiff  jointly  with  other  persons. 

This  was  a  motion  to  set  aside  the  verdict 
for  the  plaintiff  and  for  a  new  trial  in  this 
action  on  an  award,  and  to  which  the  defend- 
ant pleaded  a  set-off  in  the  usual  form,  and  the 
pUtntiff  replied  nil  debet  thereto.     It  appeared  , 
on  the  trial  before  Wightman,  J.,  at  the  last  | 
Liverpool  Assizes,  that  the  debt  sought  to  be ; 
set-off  was  due  from  the  plaintiff  jointly  with 
other  persons,  whereupon  the  plaintiff  obtain- 
ed a  verdict. 

Knowles  in  support. 

The  Cotir^  said,  that  a  debt  to  be  made  the 
subject  of  set-off,  must  be  mutual  and  due  in 
the  same  right,  which  was  not  the  case  here, 
and  the  motion  must  therefore  be  refused. 


Pollock,  L.  C.  B.,  at  the  last  Norfolk  Assizes. 
the  plaintiff  obtained  a  verdict,  subject  to  this 
rule  to  reduce  the  damages,  whereupon  this 
rule  had  been  obtained. 

Bramwell  and  Dawson  showed  cause. 

The  Court  (without  calling  on  Ckau- 
nell,  S.  L.,  and  Henniker  in  support)  f^aid,  that 
as  the  I  OU  was  only  primd  facie  evidence  of  an 
account  stated,  and  did  not  import  any  con- 
sideration, and  in  the  present  case  there  was 
none  by  the  extinguishment  of  Hoare's  debt, 
and  it  was  not  valid  as  a  guarantee  under  the 
iStatute  of  Frauds,  it  could  not  be  enforced,  and 
the  rule  must  be  made  absolute  to  reduce  the 
damages. 


Dec.  23, 


Noakes  and  another  v.   Thompson. 
1853. 

ACTION  ON  I  O  U  OIVBN  IN  PURSUANCE  OF 
VERBAL  UNDERTAKING  TO  PAY  DEBT  OF 
ANOTHER.  —  CONSIDERATION.  —  STATUTE 
OF   FRAUDS. 

In  an  aeftoa  on  an  I  0  U,it  appeared  it  had 
been  given  in  pursuance  of  a  verbal  under^ 
taking,  in  discharge  of  a  debt  due  from  H. 


Court  of  Criminal  Appeal. 
Regina  v.  Ijuckkurst,    Nov.  26,  1853. 

INDICTMENT.  — INADMISSIBILITY  OP  EVI- 
DENCE OP  CONFESSION  MADE  UNDER 
THREAT. 

Held,  that  the  confession  of  a  prisoner  was 
inadmissible  in  evidence,  which  had  bee» 
made  in  consequence  of  the  witness  saying y 
"  If  you  don't  tell  me,  I  will  give  yosin 
charge  to  the  police  till  you  do  tell  me ;" 
and  tlie  conviction  was  quashed. 

On  this  indictment  before  CressweV,  J.,  at 
the  last  Maidstone  Assizes,  it  appeared  that 
evidence  had  been  received  of  the  prisoner's 
confession  to  one  Willard,  who  had  gone  to  the 
prisoner  and  said,  "  If  you  don't  tell  rae,  I  will 
give  you  in  charge  to  the  police  till  you  do  tell 
me."  The  question  as  to  the  admissibility  of 
the  evidence  had  been  reserved  on  the  pri- 
soner's being  found  guilty. 

Tlie  Court  said,  that  as  tl>e  confession  was 
made  under  a  threat,  it  conld  not  be  received ; 
and  the  conviction  was  accordingly  quashed. 


Wkt  ftegal  ^hsitvtav. 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE- 


SATURDAY.  DECEMBER  24, 1853- 


BEPRESENTATION  in  PARLIAMENT. 


VEUBERS   FOR  THE  INNS  OT  COURT  AND 
CHANCERY. 

The  importance  to  the  Legal  Professioii 
of  direct  representation  in  ParliameDt  begins 
to  be  correctly  appreciated  as  the  subject  is 
more  discussed  and  better  understood  ;  and 
nothing  has  yet  been  suggested  to  diminish 
the  confidence  entertained,  that  a  moTement 
unfilled  to  this  object,  and  conducted  with 
energy  and  discretion,  would  be  successful. 

The  events  which  hare  startled  and  oc- 
cupied the  political  world  during  the  last 
week, — the  retirement  of  Lord  Palmerston, 
and  the  selection  of  his  successor, — cannot 
be  supposed  unfayourably  to  affect  the  issue 
ofwluit  we  may  be  excused  for  describing 
«s  the  latoyeri  question*  Without  giving 
implicit  credence  to  the  statement,  that  the 
oa/y  subject  upon  which  the  late  Home 
Secretary  differed  from  his  colleagues  in 
the  Cabinet  was  the  proposed  Reform  Bill, 
there  is  abundant  ground  for  believing  that 
differences  of  opinion  upon  the  extent  of 
the  changes  it  was  expedient  to  introduce 
in  the  representative  system,  led  to  the  re- 
signation of  Lord  Palmerston. 

Without  professing  to  have  any  acquaint- 
ance with  his  lordship*s  sentiments  upon  any 
subject  on  which  they  have  not  been  pub- 
licly declared,  we  may  at  least  conjecture 
that  the  provision  said  to  be  contained  in 
the  new  Beform  Bill,  by  which  the  elective 
franchise  is  proposed  to  be  granted  to  the 
gnuinates  of  all  the  Universities^  and  of  the 
Queen's  Colleges  in  Ireland,  to  be  exercised 
in  any  district  in  which  such  electors  reside, 
was  not  diat  to  which  the  Home  Secretary 
was  irreconcilably  opposed.  The  principle 
involved  in  auch  an  extension  of  the  elective 
iranchise  is,  in  the  best  sense  of  the  terra, 
Conservative,  and  it  is  but  an  obvious  de- 

VftT.-    VTVTT         "Mr*     \   ^AR 


v^pment  of  that  principle  to  confer  €at 
right  of  eledioQ  upon  a  body  of  educated 
men,  whose  pecaliar  province  it  is,  to  aaaist 
ia  the  administration  of  the  law,  and  who, 
though  not  as  largely  endowed  with  wealth 
as  some  other  classes  of  the  community,  are 
more  especially  interested  in  the  preserra^ 
tion  and  regulated  transmission  of  prepay. 
If  Lord  Palmerston  was  prepared  to  main- 
tain this  view  of  the  question  in  the  Cabinet^ 
there  is  no  reason  why  he  nay  not  advocate 
and  promote' it,  as  effectually  at  leasts  when 
relieved  from  the  shackles  of  office.  As 
to  Lord  John  Russell,  during  the  whole 
of  his  public  life  he  has  constantly  and 
consistently  endeavoured  to  advanoe  the 
cause  of  education,  and  to  maintain  the 
dignity  of  the  law,  and  it  certainly  is  not 
from  him  we  should  expect  any  objectioQ, 
upon  principle,  to  the  proposal  for  ccMifer- 
ring  upon  institutions  for  the  advanoemcRt 
of  legal  learning,  the  right  of  representation. 
Referring  to  the  leaders  of  the  great  po- 
litical sections  into  which  the  Hoose  of 
Commons  is  divided,  and  their  antecedents^ 
there  is  much  to  encourage  and  nothing  to 
deter  the  members  of  the  Profession  irOm 
availing  themselves  of  the  opportunity  that 
now  presents  itself.  It  is  hardly  necessary 
to  observe,  however,  that  to  give  the  move* 
ment  a  fair  chance,  it  must  be  altogether 
dissociated  from  political  or  party  objects. 
The  lawyers,  as  a  body,  belong  to  no  party, 
and  comprehend  men  of  every  shade  and 
variety  of  political  opinion.  To  rely  upon 
any  party  exduuvely,  or  to  convert  the 
question  into  an  element  of  party  warfare, 
would  be  to  destroy  that  unanimity,  without 
which  there  could  be  no  reasonable  hope  of 
success,  and  to  render  success  itself  an  equi- 
vocal advantage.  There  are  grounds  upon 
which  the  proposal  to  give  the  Inns  of 
Court  and  Chancery  representatives,  com- 
mends itself  to  the  politician  of  eveiy  shade. 
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have  been  taken,  to  promote  an  object  in 
which  every  member  of  the  Legal  Profes- 
sion, from  the  highest  to  the  hmnblest,  is, 
to  some  extent,  personally  interested. 


from  the  lowest  Chartist,  through  the  Tari- 

ous  stages  of  Radical,  liberal.  Whig,  Peel- 

ite,  to  the  highest  Conservative.     On  the 

other  hand  the  lawyers  have  enemies,  and 

it  will  be  sought  to  envelope  the  question  in 

a  cloud  of  prejudice,  which  must  m  the  first 

instance  be  dispelled. 

It  will,  perhaps,  be  suggested,  that  the 

Legal  Profession  are  seeking  for  some  pecu- 

liar  advantages  at  the  expense  of  other 

classes  ?     It  is  to  be  hoped,  however,  that 

even  amongst  the  prejudiced,  those  who 

have  minds  open  to  conviction  may  be  con- 
vinced by  temperate  argument,  that  what 

is  proposed  may  not  be  unattended  with 

national  benefit,  and  that  no  class  would  be 

injured  by  investing  a  body — whose  in- 
terests are  not  those  of  any  particular  class 

but  of  the  general  community — with  the 

power  of  sending  an  exponent  of  its  senti- 
ments to  the  House  of  Commons.     If  we 

are  asked  what  advantage  the  Legal  Pro- 
,  fession  will  derive  ?     Our  answer  is,  much 

if  not  ail  that  it  now  requires.  The  Pro- 
fession, with  its  organ  in  Parliament,  would 

have  a  shape,  an  organisation,  a  voice :  its 
objects  and  views  would  be  explained,  its 
mission  and  intentions  could  no  longer  be 

misunderstood.    .The  miserable  jealousies 

which  have  prevented  concert  and  cordial 
co-operation  where  they  are  most  required 
would  cease,  and  there  would  be  more  than 
a  chance — all  but  a  certainty —of  united 
action  directed  to  the  legitimate  end  of 
Tendering  the  administration  of  justice  effi- 
cient and  certain,  and  those  engaged  in  its 
administration  more  honoured  and  re- 
spected, because  more  deserving  of  honour 
and  respect. 

The  best  practical  means  of  giving  effect 
to  the  suggestion,  the  value  of  which  we 
have  been  endeavouring  to  impress,  now  re 
quires  consideration.  As  already  observed, 
it  is  desirable,  no  doubt,  that  the  governing 
bodies  of  the  Inns  of  Court  should  head  the 
movement.  It  must  be  remembered,  how- 
ever, that  the  constitution  of  the  Inns  of 
Court  is  not  popular,  and  that  the  move- 
ments of  bodies  thus  constituted  are  slow. 
We  should  be  glad  to  see  the  subject  taken 
up  and  discussed  by  the  Provincial  Law  So- 
cieties. We  are  persuaded,  all  that  is  wanted 
is  a  beginning.  Let  it  once  be  understood 
that  the  members  of  the  Profession  are  united 
in  desiring  direct  Parliamentary  representa- 
tion, and  assistance  and  support  will  flow 
in  from  numerous  and  unexpected  sources. 
For  the  present,  we  can  only  express  a 
hope,  that  we  may  shortly  be  in  a  position  i  The  Stamp  on  Articles  amounU  to  72,000^* 
to  state,  that  active  and  decided  measures    nd  on  Admissions  to  12,000t 


ATTORNEYS'  CERTIFICATES  AND 
ALTICLES  OF  CLERKSHIP. 

One  of  our  learned  contemporaries.  The 
Law  Times,  is  evidently  mistaken  in  ascrib- 
ing to  the  Incorporated  Law  Society  the 
misfortune  (if  such  it  be)  of  the  reduction 
of  the  Duty  on  Articles  of  Clerkship  from 
1 20/.  to  80/.  In  all  their  petitions  to  Par- 
liament, memorials  to  the  several  Chancel- 
lors of  the  Exchequer,  and  their  statements 
and  reasons  in  support  of  the  repeal  of  the 
Annual  Tax,  the  Council  invariably  pro- 
posed to  leave  untouched  the  two  taxes  on 
Articles  of  Clerkship  and  Admissions, 
amounting  to  84,000/.  a  year.  ^ 

It  was  entirely  the  act  of  the  Chancellor 
of  the  Exchequer  to  sacrifice  24,000/.  a 
year,  (one-third  of  the  duty  on  Articles,)  on 
the  alleged  ground  that  the  duty  was  enor- 
mous, and  formed  an  unjust  barrier  against 
"freer  competition"  in  the  Profession. 
This  was  a  fallacy,— for  the  Annual  Tax  was 
a  much  greater  barrier : — 12/.  a  year  repre- 
sents a  capital  of  240/,  The  parent  of  the 
intended  articled  clerk  could  not  fail  to 
compute  the  value  of  that  annual  impost,  to 
be  paid  irrespective  of  any  return.  Unlike 
the  brewer,  who  is  taxed  according  to  the 
extent  of  his  trade,  the  young  attorney 
must  pay  whether  he  has  one  cause  or  a 
hundred'.  If  the  Chancellor  of  the  Exche- 
quer had  retained  the  120/.,  he  might  hare 
reduced  the  Certificate  Tax  one-half  instead 
of  one-fourth,  and  perhaps  have  remained  at 
peace  at  least  for  another  Session. 

We  consider  it  most  unjust  to  throw  on 
the  Incorporated  Law  Society  any  share  of 
the  blame  for  not  succeeding  in  the  manner 
they  wished.  When  the  Chancellor  of  the 
Exchequer  declared  the  intentions  of  the 
Government,  we  are  informed  that  the 
Council  of  the  Law  Society  addressed  a  full 
and  explanatory  statement  to  all  the  Pro- 
vincial Law  Societies — to  eminent  Solicitors 
in  the  cities  and  towns  where  no  Law  So- 
ciety existed, — and  to  the  Law  Societies  in 
Scotland  and  Ireland — and  obtained  answers 
from  the  majority  of  them  in  favour  of  pro- 
ceeding for  a  total  repeal  of  the  tax,  even 
at  the  hazard  of  an  entire  defeat. 

The  attorneys  and  solicitors  of  the  United 
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Kb^om  may  be  sapposed  competent  to 
decide  for  themselves  on  the  course  they 
deemed  it  expedient  to  adopt.  The  same 
plan  of  united  deliberation,  we  understand, 
will  be  pursued  in  the  ensuing  Session. 
The  agents  for  the  Bill  in  London,  will  act 
only  in  concert  with  the  maiority  of  their 
'brethren  in  the  country  and  the  other  parts 
of  the  empire. 

Whilst  formmg  an  estimate  of  the  value 
of  past  exertions,  and  of  the  prospect  of  the 
future,  it  must  not  be  forgotten  that  30,000/. 
a  year  has  been  struck  off  this  item  of 
professional  grievance,  and  that  so  far  there 
is  a  concession  to  the  justice  of  the  claims 
to  relief.  The  same  reasons  which  super- 
induced a  remission  of  25  per  cent.,  will 
apply  to  the  total  abotition  of  the  impost, 
which  ere  long  must  be  effected. 

We  are  aware  that  several  attorneys  up- 
hold the  tax  because  it  keeps  out  some  of 
the  smaller  class  of  practitioners  who  can- 
not afford  to  pay  it.  On  the  other  hand, 
there  are  many  who  are  perfectly  competent 
to  pay,  yet  urgently  object  to  the  burthen 
on  the  principle  that  a  professional  man, 
who  has  duly  qualified  himself  and  obtained 
admission  on  the  Roll,  ought  not  to  be 
compelled  to  take  out  a  licence,  like  a  dealer 
m  exdseable  articles. 

We  agree  with  several  of  our  correspond- 
ents, that  the  best  means  of  ensuring  the 
respectability  of  the  Attorneys  is  by  a 
proper  educational  test.  The  Examiners 
bave  recently  taken  one  important  step, 
with  the  ready  approval  of  the  Judges,  m 
requiring  an  adequate  amount  of  knowledge 
in  the  difficult  branch  of  the  Law  of  Real 
Property,  and  we  doubt  not  they  will  from 
time  to  time  raise  the  standard  of  pro- 
ficiency both  in  general  and  legal  learning. 


LAW  OF  ATTORNEYS  AND  SOLI- 
CITORS. 


TAXATION  AFTER  PAYMENT  ON  GROUND 
OF  PRESSURE. — UNDERTAKING  OF  OP- 
POSITE   SOLICITOR. 

The  solicitors  of  the  mortgagor  had  sent 
on  August  21,  1851,  to  the  mortgagee's 
solicitor,  the  reconveyance  for  execution, 
unstamped,  requesting  to  be  furnished  with 
his  costs,  which  were  accordingly  sent  on 
August  23,  amounting  to  20/.  Oa.  Sd.  On 
September  1,  objections  were  taken  to  some 
of  the  items,  but  on  the  10th,  the  mort- 
gagor's solicitors  applied  for  the  loan  of  the 
deed  in  order  to  get  it  stamped,  upon  their 
undertaking  for  its  return,  and  upon  this 


being  refused  on  September  12,  they  ap- 
pointed the  18th  to  take  the  reconvey- 
ance, and  for  payment  of  the  bill,  without 
prdttdice  to  the  right  to  tax. 

On  the  petition  of  the  mortgagor  for  a 
taxation,  the  Maeter  of  the  Boiie  said  :— 
"Taxation  is  now  asked  on  this  ground, 
that  it  could  not  be  taxed  during  the  Vaca- 
tion, although  an  order  could  have  been 
obtained  for  that  purpose,  and  that,  as  it 
was  necessary  to  obtain  the  reconveyance 
for  the  purpose  of  getting  it  stamped,  appli- 
cation was  made  to  Mr.  Hubbard  to  lend 
the  deed  for  that  purpose,  but  was  refused. 
If  I  held  that  this  was  a  sufficient  amount 
of  pressure,  it  would  considerably  extend 
the  decisions  in  such  cases.  The  rule  cer- 
tainly is,  that  there  must  either  be  both 
overcharge  and  pressure,  or  such  gross 
overcharge  as  to  amount  to  fraud.  That  is 
the  rule  of  this  Court ;  and  to  obtain  an 
order  to  tax  after  payment,  vou  must  make 
out  a  case  of  that  descnption.  Her^ 
therefore,  it  is  necessary  to  show,  that 
the  petitioner  took  every  means  in  his 
power  to  get  the  deed  stamped.  He  ap-  ' 
plied  to  Hubbard  to  lend  it,  but  never 
asked  him  to  take  it  himself  to  be  stamped* 
Hubbard  refused  to  part  with  the  deed  upon 
an  undertaking  to  return  it ;  and  he  was 
not  bound  to  do  so,  for  no  solicitor  is  bound 
to  do  that  on  the  undertaking  of  the  oppo- 
site solicitor,  which  the  latter  is  not  entitled 
to  as  a  matter  of  right.  Under  these  cir« 
cumstances,  and  looking  at  the  small  amount 
of  the  bill,  it  is  clear,  that  I  shall  be  depart- 
ing from  the  decisions  and  contradicting 
that  which  I  have  myself  laid  down  in  this 
Court,  if  I  order  a  taxation.  I  must  dis* 
miss  the  application,  and  with  costs."  In 
re  Hubbard,  15  Beav.  251. 


DECISIONS  ON  RECENT  STATUTES. 


equity  JURISDICTION  IMPROVEMENT 
ACT,  8.  44. — REPRESENTATIVE,  PEND- 
ING PROCEEDINGS  IN  ECCLESIASTICAL 
COURT. 

A  DEFENDANT,  interested  in  a  suit,  died, 
having  appointed  an  executor  by  his  will, 
but  probate  could  not  be  obtained  in  con- 
sequence of  the  validity  of  a  codicil  thereto 
being  disputed  in  the  Ecclesiastical  Court. 
The  Court,  on  motion,  under  the  15  &  16 
Vict.  c.  86,  s.  44,  appointed  the  executor  to 
represent  the  estate  for  all  the  purposes  of 
the  suit,  pending  the  proceedings  to  obtain 
probate  of  the  will.  Hele  v.  Lord  Bexley, 
15  Beav.  340. 
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NOTICES  OF  NEW  BOOKS. 

191^  Laum  of  Artistic  Copyrighi  tmd  tkar 

Dtfeeta.    By  1>.    Bovewmm  Blaihb, 

Esq.,  Barrister-vi-Lsw.    London :  Mur- 

ny,  1853. 

The  utility  of  this  work  is  clearly  stated 
in  the  Author's  Preface,  in  vrhidx  be  ob- 
serves, that — 

''No  treatise  appears  to  have  been  hitherto 
published  on  the  subject  of  Artistic  Copyriffbt 
alone.  By  '  Artistic  Copyright '  is  meant  that 
protection  for  his  works  which  the  British 
artist,  whether  sculptor,  painter,  or  engrarer,  is 
entitied  to  receive. 

'^That  such  a  treatise  is  wanted,  in  conse- 
qnenee  of  the  importance  of  snch  rights,  will, 
is  is  hoped,  appear  in  the  following  pages, 
wherein  it  will  be  found  that,  either  from  ig- 
norance or  non-observance  of  the  existing  laws 
of  artistic  copyright,  artists,  printsellers,  and 
other  proprietors  of  such  ri^rhts,  are  placed  in 
the  greatest  jeopardy  as  to  property  of  that 
description. 

"As  this  work  is  chiefly  intended  for  the 
^dance  and  information  of  persons  interested 
m  artistic  copyrights,  the  primary  object  has 
been  to  state  the  law  as  to  such  rights  as  it  is 
conceived  to  exist,  and  in  so  plain  a  manner 
ihat  ail  those  persons  may  understand  their 
rights,  remedies,  and  the  mode  of  transfer  of 
their  property. 

"  And  that*  at  the  same  time  the  work  may 
not  be  without  its  use  for  the  Legal  Profession, 
the  views  advanced  have  in  most  instances  been 
supported  by  reference  to  decided  cases. 

"  With  regard  to  the  defects  of  the  existing 
laws  of  artistic  copyright,  some  suggestions 
have  been  made  for  their  remedy ;  an  unusual 
plan,  it  may  be  said,  in  a  work  of  this  nature, 
and  which  has  only  been  attempted  after  con- 
siderable hesitation,  because  it  was  felt  that  the 
necessity  for  an  amendment  of  such  defects  is 
alike  urgent  and  important  to  a  large  and  me- 1 
ritorious  class  of  artists,  whose  efforts  in  the ; 
cultivation  of  the  Fine  Arts  appear  destined  to  ' 
have  a  most  important  effect  on  the  moral  and 
material  welfare  of  the  British  people."  I 

After  an  able  introduction,  Mr.  Blaine* 
arranges  the  subject  of  his  treatise  under ' 
the  followmg  heads : —  ! 

•  1.  The  principle   upon  which   Artistic, 
Copyrights  should  be  based,  and  of  British 
Legislation  in  respect  of  such  C^opyrights. 

2.  Copyright  in  Designs,  Etchings,  En- 
gravings, Maps,  Charts,  and  Plans,  made 
and  first  published  in  Great  Britain  or 
Ireland. 

3.  Copyright  in  works  of  Sculpture. 

4.  The  chief  defects  of  the  existing  Laws 
of  Artistic  Copyright,  with  some  suggestions 
for  the  amendment  of  such  Laws. 


POINTS  IN  EQUITY  PRACTICE. 

▲PPOINTSfXMT    OF    GUaRDIAH   TO    IKTAJIT 
WITHOUT  BKrSR^KCn. 

An  order  was  made,  on  petition,  for  the  ap- 
pointment without  a  reference,  of  the  unde 
and'aimt  of  an  infant  as  gnardiana — badx  the 
Itther  and  mother  being  dead — where  no  al-* 
lowaoce  was  sought  for  maintenance.  la  re 
Neale,  15  Bear.  250. 

ATTACHlflfiKT     AGAIN8T     DKFEKDAWT 
ABROAD   PORWANTOF  AWaWKB.— RBTUSlf, 

A  writ  of  attachment  was  directed  to  the 
sheriffs  of  London,  returnable  immetiiatebft 
against  the  defendant,  who  was  resident  in 
Cuba,  and  had  made  default  in  answering  the 
amended  bilL 

On  a  motion  to  set  it  aside  for  irregularity, 
the  Master  of  the  JioUs  said,  "The  case  of 
Boschetti  ▼.  Power,  8  Bear.  180,  is  strictly  in 
point,  and  cannot  be  distinguished  from  this. 
It  determines,  that  when  a  party  is  out  of  the 
jurisdiction  and  makes  default  in  answering, 
you  cannot  issue  an  attachment  rstamable  foi- 
mediately  in  a  place  you  know  he  cannot  be 
found.  Lord  Laogdale  appears  to  hare  re- 
serred  his  judgment  in  order  to  ascertain  the 
practice.  I  am  of  opinion,  that  this  attachment 
most  be  discharged  with  costs.  Zmhieta  y. 
Vinent,  15  Beav.  273. 


LONDON  COMxMISSIONEBS  IN 
CHANCERY. 

A  MISAPPREHENSION  prevails  amongst 
some  of  our  readers,  as  well  as  in  other 
quarters,  that  the  Commissions  granted  to 
themembers  of  the  Council  of  the  Incor- 
porated Law  Society  to  administer  oaths  in 
Chancery,  were  all  that  the  Lord  Chancel- 
lor intended  to  issue.  We  are  at  a  loss  to 
understand  how  such  a  mistake  could  arise. 
A  public  notice  was  placed  up  in  the  office 
of  nis  Lordship's  Secretary,  contMningthe 
regulations  under  which  Commissions  might 
be  applied  for  by  solicitors  of  10  years' 
practice,^  recommended  by  two  barristers 
and  two  solicitors,  and  c^  which  application 
notice  was  to  be  given  to  the  Rc^strar  of 
Solicitors  at  the  Incorporated  Law  Society. 

We  understand  that  notices  have  accord- 
ingly been  received  from  nearly  150  solici- 
tors, whose  several  professional  residences 


*  See  the  Regulations  at  p.  70,  aale,  in  the 
L€<^al  Observer  for  26th  November. 
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ire  in  Tari«ss  ptrta  of  tbe  nieteopalii^  and 
some  in  the  suburbs, — sothat  the  suitors  and 
all  persons  having  to  make  affidavits  or  de- 
ckrations^  may  be  saved  the  inconTenienee 
of  resorting  to  the  Record  and  Writ  Office 
within  certain  Kmited  honrs  of  attendanee. 
The  Lord  Chancellor,  we  are  informedy 
thought  proper,  from  the  ptntion  of  tiis 
CooncS  of  the  Ineoiporated  Law  Sociefcf» 
to  appoint  them  without  going  through  m% 
formality  of  giving  notice,  which  indeed 
would  have  been  announcing  to  themselves 
their  own  application.     This  was  his  Lord- 
ship's act,  and  sufficiently  answers  the  sup- 
position that  they  had  sought  the  distinc- 
tion and  omitted  to  recommend  their  equally 
KspectaUe  brethren.    We  are  assured  that 
they  have  not  personally  interfered  in  behalf 
of  any  Commissioner,    and   in  fact  have 
merely   a    ministerial    da^    to    perform, 
through  their  officer,  as  R^strar  of  So- 
licitors under  the  6  &  7  Vict.  c.  73.    They 
w32,  of  course,  ascertain  that  the  applicants 
aie  of  the  required  standing  in  the  Profes- 
don  and  dnly  recommended^ 


the  reward  of  intelligence  and  indnstryi  and  I 
am  sure  that  you  wm  not  ffispute  the  fact  thaft 
a  considerable  portion  of  our  most  al4elawv«a 
have  tbaa  ohcamed  thdr  admission  to  the  law. 
I  am  fully  persuaded  in  m]r  own  mind,  as  the 
result  of  considerable  experience  and  observa- 
tion, that  (if  practicable)  a  preliminary  dassieal 
examinatioD  of  young  gentlemen  previooaly  to 
being  articled  would  ne  the  best  and  moat 
effectual  method  fcnr  preserving  the  mpecl- 
ability  of  the  Profiession,  although  I  do  think 
that  the  danger  to  be  apprehended  as  the  result 
of  a  407.  reduction  in  the  articles'  stamp  is  un- 
necessarily overrated  by  some  practitioners, 
especiaUy  when  we  consider  that  there  still 
renudns  the  heavy  premium  payaUe  on  the 
execution  of  articles,  the  five  years'  gratuitous 
service,  together  with  the  additional  fees  on 
admission,  &c.  (not  to  mention  the  60l.  stamp 
dutv  still  payable  on  the  articles  of  clerkship)* 

Surely,  sir,  if  a  person  is  able  to  surmount 
these  barriers  ana  to  become  an  attorney,  a 
trifling  sum  of  40/.  more  or  less  stamp  duty  on 
his  articles  wiH  not  be  any  very  great  consider- 
ation, at  least  not  sufficient  in  any  single  in- 
stance to  constitute  the  tumifig  point  in  a 
matter  of  so  much  import.  Lex. 

Manchester,  ISth  Dec,,  1853. 


EDUCATION  OF  ATTORNEYS. 


7b  the  Editor  of  the  Legal  Observer. 

Sir,— Referring  to  the  Article  on  the  above 
subject,  in  your  pnbluration  of  the  3rd  inst., 
allow  me  to  inquire  whether  or  not  you  would 
recommend  the  order  for  the  examination  of 
clerks  on  subjects  of  fiterature  and  science  to 
extend  to  those  ahready  articled  ?  And,  if  so, 
whether  or  not  you  would  propose  to  make 
any  distinction  between  those  who  are  serving 
under  the  120/.  stamp  and  those  who  have 
been  articled  since  the  passing  of  the  Act  of 
last  Session  ? 

My  own  opinion  is,  that  the  proposed  extra 
examination  ought  not  to  extend  to  clerks  ar- 
ticled previously  to  the  making  of  the  order  for 
that  purpose  (if  any  such  order  be  made),  ex- 
cept as  regards  the  service  of  the  articles,  and 
an  inquiry  into  character,  which,  1  think,  ought 
to  be  exceedingly  strict  (much  more  so  than  it 
is  at  present),  and  equally  so  to  all.    But  I  do 
think,  that  if  an  order  for  examination  in  lite- 
rature or  classics  were  made  retrospective,  it 
would  not  only  be  exceedinglv  unjust  to  those 
aheady  articled  (as  the  penoa  of  clerkship  is 
brief  enough  for  the  derk  to  obtain  a  thorough 
koowledge  of  the  Lam),  bat  their  legal  know- 
ledge would  consequently  be  very  superficial  at 
the  expiration  of  their  articles,  as  a  great  por- 
tion of  the  time  which  ought  to  (and  otherwise 
would)  be  devoted  to  the  studv  of  the  Law, 
would  of  necessity  be  consumed  m  acquiring  a 
wwledge  of  languages,  &c.,  to  enable  them 
to  pass  muster  at  the  examination, — the  latter 
fciDark  would  apply  especially  to  those  clerks 
vbo  bare  had  their  articles  givei  to  them  as 


The  Profession  owes  a  deep  debt  of  grad-^ 
tude  to  the  Incorporated  Law  Society  for  the 
exertions  it  has  used  to  elevate  the  charac- 
ter, and  to  improve  the  moral  inffuence  of 
attorneys;  but  the  reduction  of  the  stamp 
duty  on  articles  of  clerkship  claims  its  earnest 
consideration,  lest  an  ignorant,  uneducated, 
class  of  men  may  degrade  the  Law  into  an  en- 
gine of  extortion  and  chicanery. 

Five  years  is  ample  time,  suflScient  for  any 
man,  possessed  of  merely  moderate  abilities^  to 
make  himself  master  of  the  elements  of  Latia, 
and  even  Greek  and  French.  I  wo^d,  there- 
fore, humbly  submit,  that  an  examination  in 
one  of  these  language  should  be  made  an  ab- 
solute necessity  before  entrance  into  the  Profos- 
sioo. 

Secondly,  I  would  most  earnestly  recom- 
mend, that  some  honorary  distinction  should 
be  conferred  upon  candidates,  either  by  placing 
them  in  classes,  or  making  their  examination 
so  difficult  as  to  be  worth  the  while  of  working 
up  for.  Attendance  upon  a  certain  number  of 
lectures  might  also  be  made  compulsory. 

I  think  under  such  a  system  hardly  few,  if 
any,  disreputable  characters  would  endeavour 
to' force  themselves  into  so  honourable  aad 
gentlemanly  a  Profession,  as  that  of  the  Law. 
An  Inquirer. 


QUERIES  AND  ANSWERS  OF  ARr 
TICLED  CLERKS. 

IfOTICa   OP  BXABnNATlOW  AND  ADMIB0MN. 

I  WAS  articled,  on  11th  January,  1840. 
omitted  to  give  notice  bdbre  last  Term  i 
order  to  apply  for  admission  in  the  ensuin 
Term.    Is  not  full  notice  sometimes  dispense 
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with,  and  in  what  case,  as  I  am  anxious  to 
apply  next  Term  ?  D. 

[It  is  in  the  power  of  a  Judge  to  dispense 
with  full  notice.  The  coarse  is  to  apply  on  an 
affidavit  showing  the  reason  for  omitting  to 
give  notice,  and  the  injury  which  will  arise  by 
delay,  and  asking  to  be  examined  in  the  Term, 
and  admitted  on  the  last  day.  Thus  public 
notice  will  be  given  by  including  the  name  in 
the  printed  list  on  the  Ist  day  of  Term. — Ed.] 


COLONIAL  ATTORN BY8. 

Is  an  attorney  in  Australia  obliged  to  con- 
tinue taking  out  his  certificate  in  England  ? 
And  if  not,  when  he  returns  to  this  country 
will  he  have  to  pass  the  examination  again, 
or  by  reneinng  it  annually  would  it  be  suf- 
ficient ?  H. 

[No  attorney  is  required  to  take  out  an  an- 
nual certificate  if  he  does  not  practise  here. 
An  attorney  returning  from  a  British  colony 
where  the  same  Law  prevails  as  in  England, 
need  not  undergo  another  examination,  unless 
the  Judge  should  think  after  a  lapse  of  many ' 
years  he  would  be  incompetent  to  ducharge 
the  duties  of  an  attorney. — Ed.] 


MODS   OF   SKRVICB. 

Is  there  any  objection  to  an  articled  clerk 
serving  the  last  18  months  as  follows: — six 
months  ^th  a  conveyancer ;  six  months  with 
a  Common  Law  barrister;  and  six  months 
with  the  London  agent  of  the  attorney  to 
whom  he  is  articled  ?  S. 

[Certainly  not :  he  may  serve  a  whole  year 
with  a  barrister,  whether  a  Conveyancer,  Equity 
draftsman,  or  Common  Law  barrister,  or  a 
special  Pleader ;  and  he  may  also  serve  a  year 
with  the  London  agent. — Ed.] 


SOLICITORS'  DIARY  FOR  1854. 

Thb  edition  of  this  work  for  1854  appears 
to  be  an  improvement  on  former  years,  and 
commends  itself  to  the  patronage  of  the  larger 
branch  of  the  Profession,  for  whose  use  it  has 
been  especially  composed.  It  contains  much 
valuable  information  and  many  tables  and  sta- 
tistics of  practical  importance.  The  Diary^ 
however,  in  all  these  works,  is  the  chief  thing 
to  the  man  of  business,  and  the  "  Solicitors' 
Diary  *'  is  well  designed  and  executed. 


FUSION  OF  LAW  AND  EQUITY. 

On  the  different  views  taken  regarding  the 
extent  of  the  proposed  Fusion  of  Law  and 
Equity,  we  are  glad  to  refer  to  the  able  Intro- 
ductory Lecture  of  Mr.  Archer  Shee,  con- 
tained  in  our  last  two  Numbers,  in  which  we 
think  the  subject  is  treated  of  very  concla- 
sively. 

We  subjoin  the  reply  of  **  A  Barrister  "  to 
one  of  our  correspondents : — 

"  By  way  of  ejcemplification  of  the  maxim 
of  Sir  William  Blackstone,  that  '  all  Courts 
should  have  the  satne  rules  of  evidence ; — ^all 
should  have  the  best,  or  they  cease  to  be 
Courts  of  Justice,'  I  would  remark  that  if  the 
soi-disimt  Baronet  of  the  late  Gloucester  As- 
sises had  been  a  *  Suitor  in  Equity/  he  would 
have  been  questioned  before  an  'Examiner.' 
I  beg  leave  to  ask,  on  what  grounds  of  reason 
or  policy,  on  what  principles  of  dissent  from 
the  views  of  our  illustrious  Commentator,  is  a 
suitor  of  Justice  to  be  debarred  from  using  the 
most  effectual  means  for  eliciting  the  truth. 
According  to  the  existing  'Jurisprudence,'  he 
is  restricted  to  the  worst  and  most  ineffectual 
mode,  on  a  mere  arbitrary  classification  of  his 
'  Cause,' — I  should  say,  on  a  foolish  and  de- 
ceptive designation  of  it. 

"A  Barristbb." 

NOTES  OF  THE  WEEK. 

Thb  Legacy  and  Succession  Duty  Ofiice  will 
be  closed  on  Monday,  the  26th  December. 


INCORPORATBD   LAW   80CIBTY. 

The  Hall,  Library,  and  Qfices,  will  be  closed 
on  Monday,  the  26th  December. 


LIBRARY. — BVBNING  ATTENDANCE. 

On  and  after  Tuesday,  the  27th  December, 
the  Library  will  be  closed  at  9  o'clock  in  the 
Evening,  except  on  the  Evenings  of  Lectures, 
when  it  will  continue  open  until  10  o'clock. 


SPECIAL    JURY.  —  REMUNERATION    WHERE 
CASE   SETTLED. 

It  appeared  that  the  case  of  Meyer  v. 
Thornton,  which  was  the  first  in  the  paper  for 
December  17,  at  the  Nisi  Prius  Sittings, 
Guildhall,  had  been  settled.  Lord  Campbell, 
C.  J.,  said,  that  the  special  jurymen  ought  to 
be  paid,  as  their  attendance  had  not  been 
countermanded. 


Superior  Courts:  Court  of  Chancery. 
RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS. 
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Court  of  C^sncrnt. 

(Coram  the  Lord  Chancellor  and  L,  J,  Turner,) 

Watlington  v.  Waldron.     Dec.  U,  1853. 

DEYISB,  C0K8TRUCTI0N  OF. —  PROVIRO  AS 
TO  CUTTING  TIMBER. — TKNANT  FOB  LIFE 
WITHOUT  IMPSACHMBNT  OF  WABTB. — 
ABSIGNBB   OF  TBRM. 

Estates  were  deviled  for  a  term  of  99  years, 
without  impeachment  of  waste,  in  trust  for 
sale  to  pay  legacies,  debts,  and  annuities, 
with  a  proviso  that  no  part  of  the  timber  on 
the  residue  of  his  freehold  estates  should  he 
cut  until  the  testator's  granddaughter  should 
attain  21,  when  it  should  be  lawful  for  the 
trustees  to  cut  down  and  sell  such  as  they 
should  think  Jit,  and  to  pay  the  proceeds  to 
such  granddaughter.  She  attained  21  after 
the  death  of  the  testator,  who  survived  his 
son,  the  tenant  for  life,  without  impeach- 
ment of  waste,  under  the  wiU,  and  part  of 
the  estates  had  been  sold  in  an  administra^ 
tion  suit,  subject  to  the  proviso :  Held,  on 
special  case  under  the  13  4*  14  Vict.  c.  35, 
that  the  proviso  only  operated  on  the  grand- 
daughter attaining  21  brfore  her  father's 
death,  and  that  the  timber  went  to  the  pur- 
chaser  as  assignee  qfthe  term. 

This  was  a  special  case  under  the  13  &  14 
VtcL  c.  35,  for  the  opinion  of  the  Couit  on  the 
construction  of  the  will  of  the  testator,  Mr. 
John  Webb,  whereby  he  devised  certain  estates 
for  a  term  of  99  years,  without  impeachment  of 
vaste,  in  trust  to  sell,  in  order  to  make  up  any 
deficiency  in  his  personal  estate  to  meet  the 
pajment  of  debts  and  the  le^^acies  and  an- 
naities  thereby  given,  and  subject  thereto  to 
bi«  son  for  life,  without  impeachment  of  waste, 
vitb  remainder  to  his  f(randdaup;hter,  Caroline 
C.  Webb,  for  life,  without  impeachment  of 
vaste,  with  remainder  to  her  issue  in  tail.  It 
vas  also  provided,  that  no  part  of  the  timber 
OQthe  residue  of  his  freehold  lands,  tenements, 
and  hereditaments,  should,  on  any  pretence,  or 
for  any  purpose  whatsoever  (except  for  neces- 
sary repairs),  be  felled  or  cut  until  his  grand- 
daughter, Caroline  S.  Webb,  should  attain  the 
age  of  21,  when  it  should  be  lawful  for  them  to 
cat  down  and  sell  sach  timber  as  they  should 
think  fit,  and  to  pay  the  proceeds  to  his  Hsid 
Rranddanjchter  for  her  sole  and  separate  use 
and  benefit,  to  whom  he  thereby  gave  and  be- 
qaeathed  the  same.  It  appeared  that  the  testa- 
tor died  in  1828,  having  survived  his  son,  and 
that  the  granddaughter  attained  21  in  1836, 
and  that  part  of  the  estates  were  sold  under  a 
decree  in  an  administration  suit,  which  had 
been  instituted,  subject  to  the  proviso  of  the 
will*  The  granddaughter  had  married  and 
vai  now  dead,  leaving  one  child,  lliis  special 
case  had  been  transferred  to  this  Court  on  the 
request  of  Vice-Chancellor  Kindersley  in  con- 
Kqaence  of  the  decision  in  Webb  v.  Grace. 


Russell  and  Morris  for  the  purchaser;  Bacon 
and  Lonsdale  for  the  husband,  Baily  and  Hoff^ 
man  for  the  child  of  the  granddaughter. 

Hewitt  V.  Hewitt,  2  Eden,  332 ;  Ambl.  668 ; 
Fordyce  y.BHdges,  2  Phill.  497;  Briggs  v. 
Earl  of  Oxford,  5  De  G.  &  S.  156,  were  cited. 

The  Court  said,  the  proviso  in  favour  of  the 
granddaughter,  to  cut  some  of  the  timber  for 
her  benefit,  was  only  to  take  effect  if  she  attain- 
ed 21  during  the  lifetime  of  her  father,  the  ten- 
ant for  life  without  impeachment  of  waste,  and 
if  it  had  not  been  necessary  to  raise  the  term. 
This  term  was  for  pa^rment  of  debts  and  le- 
gacies, and  the  restriction  of  the  proviso  would 
render  a  sale  almost  impossible,  and  it  was 
therefore  made  subservient  to  the  term.  The 
gift  of  the  timber  to  the  granddaughter  would 
be  inconsistent  with  the  devise  of  the  term 
without  impeachment  of  waste,  and  would 
destroy  the  trust  for  payment  of  debts  and 
legacies.  The  plaintiff,  as  assignee  of  the  term, 
would  therefore  be  entitled  to  all  the  timber  on 
the  estates,  except  such  as  were  for  ornament 
purposes,  and  the  judgment  would  be  for  the 
plaintiff. 

(Coram  ^t  Lord  Chancellor  smdi  Lords  Justices.) 

In  re  Edmond,  exparte  Nielson.    Dec.  IS,  15, 

1853. 

JOINT  STOCK  companies'  RBGI8TRATI0N 
ACT.— 8ALB  OF  8HARBB  BY  HOLDER  NOT 
RBGI8TBRBD  VOID  BY  8.  26.  —  8UB8B- 
QUBNT  BANKRUPTCY. 

Held,  dismissing  with  costs  an  appeal  from 
Mr.  Commissioner  Skirrow,  that  shares  in 
an  insurance  company,  completely  register^ 
ed,  passed  to  the  assignees  on  the  bank-^ 
rvptcy  qf  the  holder,  where  he  had  not 
signed  the  deed  qf  settlement,  nor  been  re- 
gistered,  under  the  7  fy  S  Vict  c.  110,  s. 
26,  and  that  a  sale  thereof  before  the  bank- 
ruptey  was  void. 
This  was  a  petition  of  appeal  from  the  de- 
cision of  Mr.  Commissioner  Skirrow.    It  ap- 
peared that  200  shares  in  the  Royal  Assurance 
Company  had  been  allotted  to  the  bankrupt, 
and  that  he  had  paid  155.  premium  thereon, 
together  with  two  calls  made  in  respect  of  such 
shares,  but  that  he  had  never  executed  the  deed 
of  settlement,  nor  been  registered  as  a  share- 
holder.    The  company  had  been  completely 
registered  under  the  7  &  8  Vicl.  c.  110,  which 
provides,  by  s.  26,  that  "  until  any  such  sub- 
scriber or  person  shall  have  been  duly  regis- 
tered as  a  shareholder  in  the  said  registry 
office,  it  shall  not  be  lawful  for  such  person  to 
dispose  by  sale  or  mortgage  of  such  share  or 
of  any  interest  therein,  and  that  every  contract 
for  sale  or  disposal  of  such  share  or  interest 
shall  be  void,  and  that  everv  person  entering 
into  such  contract  shall  forfeit  a  sum  not  ex- 
ceeding 10/."    It  appeared  that  the  bankrupt 
had  sold  155  shares  in  January,  1846,  through 
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the  petitionersj  who  were  share-broken 
Ldverpool,  and  that  a  fiat  in  bankruptcy  was 
issuea  in  March,  1846.  The  CommiBrioner 
had  hdd  that  such  sale  was  inoperative  under 
8.  36  of  the  7  &  8  Vict.  c.  110.  and  that  the 
shares  passed  to  the  assignees  as  part  of  the 
estate^  whereupon  this  appeal  was  presented* 

Ruisell  and  Eddia  in  support ;  Bacon,  Tbm- 
^tncoit,  and  Sinythe  for  the  aseifipiees,  eontr^. 

The  foUowinfir  cases  were  cited  : — IVUkituon 
V.  Angio  Californian  Chid  Mining  Company, 
21  Law  J.,  N.  S.,  Q.  B.,  327  ;  Hibbkwhite  v. 
M'Morine,  5  M.  &  W.  402  ;  Gahanuted  Iron 
Company  v.  Westohy^  8  Exch.  R.  17;  AuMtm 
V.  Craven^  4  Taunt.  644  ;  Sutton  v.  Tatkam,  10 
A.  &  £.  27  ;  2  Per.  &  D.  308. 

Cur,  ad,  vuU. 

The  Court  said,  there  was  no  difference  be- 
tween Law  and  Equity  in  the  principle  which 
ought  to  decide  the  present  case.  The  Legis- 
lature had  made  it  imperative  on  any  person 
selling  Glares  to  have  subscribed  the  deed 
of  setUement,  and  had  declared  any  contracts 
void»  and  subjected  the  party  entering  thereinto 
to  a  penalty.  The  brokers  had  no  better  right 
to  sell  the  scrip  than  their  principal,  who  could 
not  do  so  until  he  had  executed  the  deed,  and 
the  appeal  would  therefore  be  dismissed,  with 
costs. 


as  a  creditor  for  his  costs  against  the  estate, 
aad  that  the  Master  of  the  Rolls  bad  jurisdic- 
tion in  the  suit  on  the  question  a*  to  the 
amount  of  debt,  and  the  matter  wai  accordingly 
referred  back. 


Hcttsi  3vunitti. 
In  re  Rutter.    Dec.  20,  1853. 

ADinNI8TRA.TION  SUIT  BY  SOLICITOR  BB- 
TAINED  BY  LUNATIC'S  WIFB  CLAIMING 
FOR  COSTS  ON  COMMISSION  OF  LUNACY. 
— JURISDICTION. 

A  solicitor  Jiled  a  bill  for  the  administration 
of  a  hmatie^s  estate,  claiming  as  a  creditor 
for  bis  costs  on  a  commission  de  lunatico 
inquirendo  on  the  retainer  by  tk*  lunatics 
wife :  Held,  that  he  was  entitled  to  stand 
as  a  creditor  in  his  own  right  in  respect  of 
such  costs,  although  not  retained  by  the  lu' 
natie  or  his  committee,  and  that  the  Mas- 
ter of  the   Rolls  had  jurisdictieti  in  the 
suit  in  the  question  as  lo  the  amount  of  the 
debt. 
It  appeared  that  a  bill  had  been  filed  for  the 
administration  of  the  estate  of  this  lunatic,  by 
a  solicitor  who  had  been  employed  by  his  wife 
to  sue  out  a  commission  de  lunatico  inquirendo, 
and  that  the  costs  thereby  incurred  not  having 
been  paid,  he  claimed  in  respect  thereof  as  a 
creditor  on  the  estate. 

Anderson  now  applied,  by  request  of  the 
Master  of  the  Rolls,  who  was  of  opinion  that 
the  question  as  to  whether  the  plaintiff  was  a 
creditor,  his  employment  not  neing  by  the 
lunatic  or  by  his  committee^  was  in  the  lunacy 
and  not  in  the  suit. 

Busk  for  the  personal  representatives  of  the 
lunatic. 

The  Lords  Justices  said,  that  assuming  the 
proceedings  in  reference  to  the  commission 
were  proper  and  for  the  lunatic's  benefit,  the 
pfauntiff  was  entitled  in  his  own  right  to  stand 


SHuitn  ai  4e  HolU. 

Horhek  and  others  t.  Smith  and  others.    Dec 
14. 1853. 

MABRIAGB  BBTTLBKBNT.  —  COVBVANT  BY 
HUSBAND  TO  PAY  MONBT  TO  TBTOTBBS.— 
VOLUNTARY   ADVANCB. 

By  a  marriage  settlement  tht  kusbamd  cove- 
nmUed  to  pay  3,000{.  to  the  trustees,  who 
were  to  invest  the  same,  together  wtfA  a  tvm 
of  17>000/.  then  on  mortgage  in  land,  upw 
the  request  iu  writing  of  himself  and  hiswift, 
The  latter  sum  had  only  been  so  inveeted, 
but  the  husband  had  expended  2,000^.  is 
tinproeefiMii^^on  the  ktnd  psarehasedy  and  a 
sum  of  400/.  for  the  costs  of  such  tRveK- 
ment.  These  payments  were  not,  however, 
made  upon  the  consent  of  the  vartiet  is 
writing,  although  it  was  alleged,  with  ike 
wife's  privity  :  Held,  that  suck  paymests 
were  voluntary,  and  that  oa  his  death  his 
estate  was  liabie. 

By  the  marriage  settlement  of  Mr.  and  Mrs. 
Smith,  in  June,  1840,  the  former  covenanted 
to  pay  a  sum  of  3,0002.  to  the  trustees  thereby 
appointed,  which  would,  with  the  addition  of  a 
sum  out  on  mortgage  of  17*0C0/..  make  up  the 
sum  of  20,000/.,  to  be  invested  in  the  funds,  and 
with  thefar  consent  in  writing,  to  be  afterwards 
laid  out  in  purchasing  land.  It  appeared  that 
17,000/.  only  had  been  accordingly  invested  in 
such  purchase  before  Mr.  Smith's  death,  in 
March,  1847.  In  1852,  Mrs.  Smith  married  Mr. 
Horlock,  and  by  a  settlement,  all  her  interest 
under  the  settlement  of  June,  1840,  was  as- 
signed on  certain  trusts.  No  part  of  the  3,000/. 
had  been  paid,  and  this  suit  was  therefore  in- 
stituted in  respect  thereof,  against  the  trustees 
of  the  settlement  of  1840  and  the  executors  of 
Mr.  Smith's  will. 

Roupellaod  Hdbhouse  for  the  plaintiffs;  Lhyi 
R,  Palmer,  Blmsleif,  Welford,  and  KarMlake,  for 
the  defendants,  contrk,  on  the  grouod  the 
greater  part  of  the  sum  ioT  ouestion  had  been 
laid  out  with  the  privitv  and  consent  of  Mn. 
Smith,  in  improving  and  erecting  buildings  on 
the  other  land  purchased,  and  a  sum  of  400/. 
which  had  been  paid  for  the  costs  of  such  pur- 
chase, was  claimed  by  the  executors  as  a  set- 
off. 

The  Master  of  the  Rolls  swd,  that  the  smn 
laid  out  in  the  improvement  of  the  land  had 
been  voluntarily  expended  by  Mr.  Smith,  with- 
out any  reference  to  the  trust,  the  consent  of 
the  parties  in  writing  not  having  been  obtained. 
Ana  as  to  the  costs  relative  to  the  inresmient, 
they  had  also  been  voluntarily  paid  by  Mr. 
Smith  as  tenant  for  life^  and  not  by  ^  trss- 
tees,  and  the  plaintiff  was  therefore  entitled  to 
a  decree,  with  costs. 


Afwrior  CWtr.-  Ibfe— F.  CKimAnkf. 
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DaMm  r.  Bmkm.    Bee  15, 1853. 

BUSBAKD  A9D  WIFB.— ADVANCE  BY  WIFm 
ON  HTJBBAKD  DBVISING  LAND^  &C.,  PUR- 
CHASBD  TO   HBR. — MEW  WILL. 

Wign  a  afpemr§d  a  wife  had  Mdmneed 
wumtfs  to  which  8he  was  emtHhd^  !•  her 
huband^  for  ike  purdkase  of  ktmd  and 
hdUing  a  house  tho'eon,  upon  his  wMtkimp 
a  wiU  in  her  fawmr,  and  he  had  after- 
wardf  made  m  will  deoising  such  property 
to  his  brother :  Held,  on  her  survimmg  her 
husband^  that  ahe  was  entitled  nevertheless 
thereto, 

Edd,  also,  that  she  was  entitled  to  certain 
gas  shares  and  promissorp  notes  settled  to 
her  separate  use,  which  had  been  transfer' 
red  to  her  husband,  where  it  appeared  that 
although  the  interest  had  been  receioed  by 
him,  he  had  handed  it  to  her. 

It  appeared  that  on  the  marriage  of  the 
plaintiff,  in  1835,  with  the  Rev.  Mr.  Darkin, 
ghe  was  entitled  to  certain  property  under  the 
wSl  of  a  Mra.  Paraniore,  to  her  separate  use, 
ud  to  other  property  not  so  secured,  and  that 
her  hnsband  naa  induced  her  to  advance  out 
of  the  hitter  property  the  purchase-money  of  a 
jnece  of  ground  at  direncester,  Gloucestershire. 
The  i^intiflT  afterwards  discovered  the  convey- 
ance had  been  made  to  her  hnshand,  and  on 
his  applying  for  a  further  advance  to  erect  a 
house  on  the  land,  the  plaintiff  had  refused  to 
make  the  same  unless  he  consented  to  execute 
an  assignment  or  assurance  of  such  property 
to  herself.  He  thereupon  executed  a  will  in 
her  favour  in  April,  1845,  and  the  requisite 
foods  were  tbereupcm  advanced ;  but  on  his 
death  in  1851.  it  appeared  he  bad  bequeathed 
the  house  and  land,  under  a  subsequent  will  in 
the  following  November,  to  the  defendant,  his 
brother,  whereupon  this  suit  was  instituted  to 
assert  the  plaintiff's  right  thereto.  She  also 
claimed  certain  gas  shares  and  promissory 
notes,  which  although  settled  to  her  separate 
use,  had  been  transferred  to  the  deceaseu. 

R.  Palmer  and  Grove  in  support ;  Lioyd  and 
Hartfy  for  the  defendant. 

The  Master  of  (he  Rolls  said,  the  plaintiff 
bad  been  induced  to  make  the  advances  by  the 
former  will,  and  had  therefore  only  consented 
to  the  assignment  of  the  property  to  her  hus- 
band during  his  life,  in  the  event  of  his  surviv- 
ing her ;  and  as  to  the  promissory  notes  and 
shares,  it  appeared  from  a  book  produced  in 
evidence,  that  the  interest  had  been  received 
by  him  for  her  use  and  benefit,  and  a  declara- 
tioa  would  accord ipgly  be  made  in  her  favour, 
with  costs  out  of  her  kte  husband's  estate,  but 
without  costs  as  against  the  defendant. 


In  re  Legh's  settled  Estates.    Dec.  9, 1853. 

BAILWAY    COMPANY. — BR0KBRA6B   ON    IN- 
VUSTUBNT     OP     PURCBA8B  -  MONEY     OP 
LAND   AND   ON  8  A  LB  TO   PAY  OPP  MORT 
GAGBB.— COSTS  OP  TENANT  PORLIPBAND 


TROBTEEB  OP    BETTLEMEBIT  APPBARmO 
BBPABATELY  ON   PBTITTON. 

Certain  mortgaged  kmd  taken  by  a  railway 
company  had  been  paid  into  Court,  and 
fsested  in  1844,  and  the  costs  of  such  invest' 
ment  had  not  been  taxed :  Held,  on  peti' 
tion  by  the  trustees  of  the  settlement  for  the 
appheation  of  such  fund  in  reduction  of  the 
mortgage,  that  the  railway  company  was 
oniy  Hable  to  the  brokerage  on  the  sale,  and 
not  of  the  investment,  and  that  the  mort^ 
gagees  were  entitled  to  appear  separately 
from  the  trustees^ 
Bacon  appeared  on  behalf  of  the  trustees  of 
a  settlement,  in  support  of  this  petition,  for  the 
application  of  the  purchase- money  of  certain 
land  taken  by  the  Midland  Railway  Company 
in  reduction  of  a  mortgage  on  the  estates,  and 
for  paymant  of  the  costs  by  the  company,  in- 
cluding the  brokerage  of  the '  investment  in 
1844,  and  of  the  present  sale.    The  tenant  for 
life  and  the  mortgagees  appeared  separately. 

Erskine  for  the  tenant  for  life  consented; 
Speed  for  the  company,  conlr^  as  to  the  brok- 
erage on  the  investment. 

The  Vice- Char  cellar  said,  that  as  the  costs 
of  investment  had  never  been  taxed,  the  costs 
of  brokerage  on  the  selling  out  could  only 
be  allowed.  With  respect  to  the  costs  of  thie 
separate  appearance  of  the  tenant,  the  case  did 
not  appear  one  to  justify  his  appearing  with 
the  trustees,  and  the  company  was  therefore 
liable  thereto. 


Gwennap  v.  Burns  and  another  ;  Way  v.  East, 
Nov.  3,  7 ;  Dec.  14,  1653. 

CHARITABLB  GTFT. — RESERVATION  OF  LIPB 
ESTATE  TO  GRANTOR  BY  DEED.  —  INVA- 
LIDITY^ 

Where  it  appeared  that  a  deed  giving  a  rent- 
charge  for  a  term  of  years  to  charitable 
purposes,  implied  that  it  should  not  be  put 
in  force  until  the  grantor* s  death,  and  that 
no  present  benefit  was  to  be  derived :  Held, 
that  it  was  void  under  the  9  Geo.  2,  c.  36, 
s.  U 
This  was  a  suit  to  set  aside  a  deed  (which 
had  been  duly  enrolled)  dated  26tb  January, 
1839,  whereby  a  rent- charge  of  95f.  per  an- 
num, on  certain  houses  in  Great  Suffolk  Street, 
and  the  Haymarket,  was  granted  for  99  years, 
to  commence  immediately  on  the  execution,  ibr 
certain  charitable    purposes    connected    with 
Enon  Chapel,    Church    Street,    Marylebooe. 
Among  the  papers  of  the  deceased;  in  Novem- 
ber, 1850,  was  found  a  memorandum,  dated  in 
Dec.  1S47>  and  signed  by  the  trustees,  whereby 
it    was  declared  that  they    were    aware   the 
grantor  had  granted  the  rent-charge  in  qnes* 
tion,  hut  designing  that  the  annuities  directed 
to  be  paid  thereout  should  not  be  paid  till  after 
his  death,  and  that  be  had  in  lieu  thereof 
made,  during  his  lifetime  liberal  contributions 
to  the  several  charities,  and  then  proceeded, — 
"  therefore  we  do  hereby  declare,  that  we  could 
not  in  justice  demand  any  of  the  annuities  until 
it  shall  please  Divine  Providence  to  remove  by 


St^erior  CmuU:  V.  C.  Kmienk^.^V.  C.  Stuart. 
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death  Mr.  Thomas  Gwennap,  and  in  proof  of 
our  purpose  and  intentioD,  and  for  the  satisfac- 
tion of  Mr.  Gwennap  and  his  heirs,  ure  do 
attach  our  names  to  this  document,  which  we 
wish  to  be  an  entire  discharge  of  all  claims  on 
the  said  bond  up  to  this  date,  and  also  engage 
to  renew  the  same  discharge  every  half-year 
during  the  life  of  Mr.  Thomas  Gwennap." 

Swanston  and  W,  D.  Lewis  for  the  plaintiffs ; 
Craig  and  Buxton  for  some  of  the  defend- 
ants in  support  on  the  ground  the  deed  was 
void  under  the  9  Geo.  2,  c.  36,  s.  1,— there 
being  an  understanding  that  the  grantor  should 
receive  the  rents  until  his  death. 

C.  Purton  Cooper,  W.  Hislop  Clarke,  W.  H. 
Smith,  Greene,  and  Campbell  for  the  defendants. 

Boilf/,  G/asse,  H.  R,  Bagshawe,  and  Bag^ 
shave,  jun,,  for  the  trustees ;  IT.  M.  James  and 
Wickens  for  the  Attorney-General;  J,  Sidney 
Smith  and  Loudon  for  other  parties. 

Cur,  ad.  vull. 

The  Vice-Chancellor,  after  stating  the  facts, 
said,  that  instead  of  the  deed  being  delivered 
to  the  trustees,  it  remained  in  the  grantor's 
custody  for  many  years,  and  none  of  the  an- 
nuities thereunder  were  paid  during  the  period 
of  12  years  which  elapsed  before  his  death,  and 
no  attempt  had  been  made  to  enforce  the  trusts, 
and  it  had  been  carefully  concealed  from  the 
deacons  and  members  of  the  congregation  until 
June,  1850.  These  circumstances  afforded  an 
inference  that  the  deed  should  not  be  put  in 
force,  and  implied  that  no  present  benefit  was 
to  be  derived,  and  the  deed  must  therefore  be 
declared  void, — the  costs  to  come  out  of  the 

estate.  

Witt*€l^KttttUttv  ^tustt* 

Bates  and  others  v.  Brothers,    Dec.  13,  1853. 

BBNEFICB.  —  JUDGMENT  CRBDITORS,  PRI- 
ORITIES OF,  WHERE  ONE  OBTAINS  SE- 
QUBBTRATION   AND   IN   POSSESSION. 

Where  a  creditor  under  a  judgment,  registered 
after  that  of  the  plaintiffs,  had  sued  out  a 
writ  of  sequestration  on  the  benefice  of  the 
debtor  and  was  in  possession  :  Held,  that 
this  Court  would  not  disturb  him  as  he  had, 
by  greater  diligence,  obtained  a  legal  right, 
and  was  in  possession,  and  an  application 
for  the  appointment  of  a  receiver  on  behalf 
of  such  prior  incumbrancers  was  therefore 
refused. 

It  appeared  that,  the  plaintiffs  had  entered 
up  and  registered  on  Jan.  25, 1851,  a  judgment 
against  the  defendant,  the  rector  of  Monks 
Horton  and  vicar  of  Braybourne,  Kent,  on  a 
warrant  of  attornev  to  secure  a  debt  of  300i. 
and  that  by  deed  dated  on  Nov.  1 5  following, 
he  had  also  assigned  the  underwood  on  the 
glebe  lands,  together  with  his  furniture,  as  a 
collateral  security  for  the  sum  due  under  the 
warrant  of  attorney.  By  this  deed  it  was  re- 
cited, that  the  plaintiffs  had,  on  the  defendant's 
request,  agreed  to  allow  him  to  receive  the 
rent-charge  in  lien  of  tithe,  which  should  be 
due,  and  which  had  been  assigned  to  the  plain- 
tiffs by  a  memorandum  dated  on  Jan.  24, 1851, 
for  further  securing  the  sum  of  300/.    It  also 


appeared  that  Mr.  A.  Dangerfidd,  on  Dee.  13, 

1851,  entered  up  judgment  in  an  action  for 
8,0001.  against  the  defendant,  and  registered 
the  same,  and  that  he  had  sued  out  a  writ  of 
sequestration  in  1852  and  was  now  in  posses- 
sion of  the  rents  and  profits  of  the  benefice. 
I'he  plainUff  now  movea  for  the  appointment 
of  a  receiver  of  such  profits,  claiming  under 
their  judgment  of  prior  date. 

fV.  />.  Lewis  in  support,  cited  Hawkins  v. 
Oathereole,  I  Sim.  N.  S.,  63,  and  1  &  2  Vict  c. 
no,  ss.  13, 19;  Glasse  and  J.  V,  Prior,  contri^ 
referred  to  Lane  v.  Horlock,  1  Drewry,  587 ; 
De  Gex  for  the  Archbishop  of  Canterbury. 

The  Vice-'ChaneeUor  said,  it  was  unnecessary 
to  decide  on  the  construction  of  the  13  Eliz.  c. 
20,  s.  1,  relating  to  charges  on  benefices  as  ap- 
plicable to  the  law  under  the  1  &  2  Vict.  c.  110, 
and  having  regard  to  the  decision  of  Long  v. 
Storie,  3  De  G.  &  S.  308,  as  the  present  case 
must  be  decided  on  the  doctrine,  which  was 
well  established  in  this  Court,  that  where  there 
were  several  equitable  incumbrancers,  and  one 
by  greater  diligence,  though  subsequent  in 
point  of  time,  had  obtained  a  legal  right,  and 
was  in  possession  thereunder,  this  Court  would 
not  disturb  him.  The  plaintiffs  had,  moreover, 
under  the  deed  of  November,  1851,  renounced 
their  rights  to  receive  the  rent-charge  in  favour 
of  the  defendant  under  whom  Mr.  Dangerfield 
held,  and  they  were  therefore  estopped  thereby 
from  obtaining  possession  of  such  rent-charge. 
The  motion  would  accordingly  be  refused,*— 
the  defendant's  costs  to  be  costs  in  the  cause. 


Stone  V.  Godfrey.    Dec.  10,  14,  1853. 

TENANT  BY  THE  CURTESY.— RELINQUISH- 
MENT OF  DOUBTFUL  RIGHT.  —  BENEFIT 
IN    EXCHANGE* 

The  plaintiff  had  filed  a  bill  as  next  friend  of 
his  daughter  in  respect  qf  certain  estates, 
and  by  a  decree  in  1830,  he  was  appointed 
guardian,  and  received  the  rents  ana  profits 
for  her  maintenance.    It  appeared  there 
was  a  doubt  whether  he  was  not  entitled  at 
tenant  by  the  curtesy  .•  Held,  that  the  ar- 
rangement would  not  now  be  disturbed,  as 
he  had  obtained  a  certain  benefit  by  receipt 
of  the  rents  in  exchange  for  the  relinquish- 
ment of  such  doubtful  right,  and  although, 
in  fact,  he  was  entitled  as  tenant  by  the 
curtesy. 
It  appeared  that  Mrs.  Stone  was  entitled  to 
the  rents  of  one-third  part  in  certain  real  pro* 
pertv  which  was  vested  in  a  trustee,  but  that 
she  had  not  before  her  death  in  1824,  received 
any  portion  thereof,  her  title  thereto  being 
denied.     It  was  then  proposed  to  file  a  bill  on 
behalf  of  the  defendant,  her  daughter,  who  iras 
an  infant,  to  establish  her  ris^ht,  and  aftenrarcls, 
on  the  late  Mr.  Duckworth  being  of  opinion 
the  plaintiff  was  not  tenant  bv  the  curtesy,  be 
filed  a  bill  as  her  next  friena,  and  in  1830  a 
decree  was  made  by  Lord  Langdale,  Master  of 
the  Rolls,  in  her  favour,  with  a  conveyance,  and 
the  plaintiff,  as  guardian,  received  her  propor- 
tion of  the  rents  for  her  maintenance  during 
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her  minority.  Diipotes  had  afterwards  arisen, 
and  this  bill  was  filed  by  the  plaintiff  claiming 
as  tenant  by  the  curtesy. 

Lee  and  Fooks  in  support;  Glaste  and  R. 
MorrUt  contriL 

The  Vtce-ChanceUoTBdAd,  that  although  the 
plaintiff  was,  according  to  the  doctrines  of  this 
Court,  entitled  as  tenant  by  the  curtesy,  he  had 
heen  put  in  possession  of  the  rents  during  the 
defendant's  minority.  It  was  a  settled  prin- 
ciple, that  when  an  arrangement  had  been  made 
OD  a  doubtful  question  of  right,  whereby  such 
right  was  given  up  and  a  certain  benefit  ob- 
tained in  exchange,  such  arrangement  would 
be  upheld.  The  plaintiff  was  therefore  not  en- 
titled to  relief  on  the  ground  of  mistake,  and 
the  bill  would  be  dismissed,  but  without  costs. 


Dixon  V.  Pyner,    Dec.  20,  1853. 

DKCRKB  FOR  SALE  OF  ESTATE  BY  PUBLIC 
AUCTION. — ORDER  ON  PETITION  FOR  SALE 
BY  PRIVATE  CONTRACT  OF  PART  WITH 
DEFECTIVE  TITLE. 

Where  it  appeared  that,  as  to  a  smaU  portion 
of  an  estate,  ordered  to  be  sold  by  public 
auction,  there  was  a  defective  title,  and  the 
special  conditions  of  sale  necessary  would 
be  prejudicial,  an  order  was  made  on  pe- 
tition far  a  sale  by  private  contract  of 
such  portion,  on  the  parties  interested  ap^ 
peanng  and  consenting. 
In  this  suit  an  order  had  been  made  for  the 
tale  by  public  auction  of  certain  trust  estates, 
bat  it  appeared  that  in  respect  of  two  small 
portions  of  the  same  the  title  was  defective,  and 
that  any  special  conditions  of  sale  to  meet  the 
case  would  be  prejudicial.    This  petition  was 
therefore    presented  for   leave  to    sell    such 
portions  by  private  contract  to  the  tenant  for 
life,  who  baa  agreed  to  purchase  the  some. 

W,  Hislop  Clarke  in  support ;  Shebbeare  and 
C.  H,  Keene,  for  the  other  parties  interested, 
consented. 

The  Vice- Chancellor  said,  as  such  sale  was 
for  the  benefit  of  the  estate,  and  the  parties 
consented,  the  order  would  be  made  as  prayed. 

f^icr'Cbiincfllor  WinnM. 
Hitchcock  V.  Carew,    Dec.  7,  1853. 

LEAVE  TO  PROVE  DEED  ON  HEARING  BY 
AFFIDAVIT. —  ELECTION  TO  TAKE  EVI- 
DENCE  ORALLY. 

A  motion  was  refused,  with  costs,  for  leave  to 
the  plaintiff  to  prove  certain  matters  on 
the  hearing  by  affidavit,  including  a  deed 
which  was  impeached  by  the  answer,  where 
the  dtfendant  had  elected  to  take  the  evi- 
dence orally. 
This  was  a  motion  under  the  15  &  I6  Vict, 
c.  86,  s.  36,  for  leave  to  the  plaintiff  to  prove 
certwn  matters  on  the  hearing  of  this  cause  by 
affidavit,  including  a  mortgage-deed  which  was 
impeached  by  the  answer,  although  the  defend- 
ant had  elected  under  the  31st  Order  of  7th 
August,  1852,  to  take  the  evidence  orally. 
Ampklett  in  support,  on  the  ground  an  ap* 


pointment  could  not  be  obtained  from  the  £.\- 
aminer  until  the  latter  end  of  January. 

Southgate  for  the  defendant,  contr^  on  the 
ground  the  proof  by  affidavits  would  save  no 
time,  as  the  appointment  to  cross-examine  the 
witnesses  under  the  34th  Order  could  not  be 
obtained  at  an  earlier  period. 

J.  ff.  Palmer,  for  an  incumbrancer,  applied 
for  his  costs. 

The  Vtce-ChanceUor  said,  that  as  the  deed 
was  impeached,  and  could  not  under  the  old 
practice  be  proved  as  an  exhibit  on  the  hearing, 
and  no  time  would  be  gained  by  granting  the 
motion,  and  it  might  be  most  important  to  the 
defendant  to  have  the  evidence  taken  orally, 
the  motion  would  be  refused,  with  costs. 


Besemeres  v.  Besemeres.     Dec.  8,  1853. 

CROSS-EXAMINATION  OF  PLAINTIFF  ON  AF- 
FIDAVIT BEFORE  FILING  AFFIDAVIT  IN 
REPLY. 

An  order  was  made  under  the  15  Sf  10  Vict, 
c.  86,  *.  40, for  the  plaintiff  to  attend  the 
examiner  to  be  cross-examined  on  his  affi- 
davit, before  the  defendant  had  filed  his  affi- 
davits in  reply, 

Thi8  was  an  application  under  the  15  &  16 
Vict.  c.  86,  s.  40,  for  an  order  on  the  plaintiff 
to  attend  the  Examiner  in  order  to  be  cross- 
examined  on  an  affidavit  which  he  had  filed  in 
tbis  suit  for  the  dissolution  of  partnerbhip 
between  himself  and  the  defendant.  It  ap- 
peared that  on  a  motion  for  a  receiver  and  an 
injunction,  the  Court  had  given  the  defendant 
time  to  answer  the  plaintiff's  affidavits. 

Southgate  in  support ;  Roll  and  Eddis,  for 
the  plaintiff,  contrk,  on  the  ground  the  defend- 
ant should  first  file  his  affidavits  in  reply. 

The  Vice-chancellor  said,  the  facts  elicited 
by  a  cross 'examination  might  obviate  the  ne- 
cessity for  filing  any  affidavits,  and  the  applica- 
tion would  therefore  be  granted, — the  period 
within  which  the  affidavits  in  answer  were  to 
be  filed  not  to  be  altered. 


In  re  Parker's  Trust  Estate.    Dec.  17,  1853. 

maintenance  of  lunatic— PAYMENT  TO 
PARISH  OF  FUND  IN  COURT. 

An  order  was  made  on  the  petition  of  the 
guardians  of  a  poor  law  union  and  of  the 
parish  overseers  of  the  poor,  for  the  sale  qf 
certain  stock  to  which  a  person  of  unsound 
mind,  though  not  so  found  by  inquisition, 
was  entitled,  and  for  payment  of  the  pro- 
ceeds for  the  maintenance  of  the  lunatic  in 
the  county  asylum, 
Thi8  petition  was  presented  by  the  guardi- 
ans of  the  poor  of  Ricbmond  union  and  the 
overseers  of  the  poor  of  Richmond  parish,  for 
the  sale  of  certain  stock  to  which  Mr.  William 
Henr}'  Parker  was  absolutely  entitled,  and  for 
payment  of  the  proceeds  to  the  clerk  of  the 
guardians  on  behalf  of  the  parish,  out  of  wfaose 
funds  this  person  had  been  maintained  in  the 
county  lunatic  asylum  on  bis  bang  of  unsonnd 
mind^  though  not  lo  found  by  inquisition. 
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Superior  Courtss  Qami's  Bmck-^Q.  JI.P.CoHrf.— Co 


\  Pleas. — Egehequer. 


Selwyn^  in  8ii|ipoit,  cited  Im  re  C/pfstf 'i  T\m$t, 
3  M'N.  &  6.  381,  aad  dw  7  &  8  Vict,  c  101, 
«.27. 

The  Vioe-Ckaneeihr  imade  the  order  «8 
pnyed. 


liable  under  ui  eleupt,  the  rale  nrast  be 
•beolute  on  the  plaintiff  to  gtv«  eecanty. 


Court  of  €tixtm'i  Mfiicft. 
Tetley  y.  Boston.    Nov.  25, 1853. 

ACTION  FOB  INFBINGUfSMT  Of  PATKNT. — 
DieCLAIMBR  IN  SPBCIFICATtON  OF  MA- 
CBINKRY  FOBMINO  PART  OF  INVBKTION, 
BUT  NOT  NBW. 

On  the  trial  of  am  actum  for  the  vrfrimgemmt 
qfapatemt  for  a  eemtrifif^l  pusap,  it  ap- 
peared that  a  wheel,  vkick  fanned  part  <if 
the  machinery,  vas  not  disclaimed  in  the 
9peeifica$ionasnatnem  i  YLM,  discharging 
a  rule  for  a  new  trial,  that  as  the  wheel 
clearly  formed  part  of  the  invention,  and 
was  not  new,  the  defendant  was  entitled 
to  judgment. 
This  was  a  rule  nisi  obtained  on  November 
7  last,  to  set  aside  the  verdict  for  the  defend- 
ant and  for  a  new  trial  of  this  action,  which 
was  broufirht  for  the  infrinj^ement  of  a  patent 
for  a  centrifugal  pump,  and  to  which  the  de- 
fendant pleaded  that  the  plaintiff  was  not  the 
first  inventor,  and  that  the  invention  was  not 
new.     It  appeared  on  the  trial  before  Wight- 
man,  J.,  at  the  last  Yorkshire  Assizes,  that  part 
of  the  machinery,  consisting;  of  a  wheel,  was 
not  new,  whereupon  a  verdict  was  directed  for 
the  defendant. 

Knowles  and  Hindmarch  showed  cause  af; ainst 
the  rule,  which  was  supported  by  Atherton,  H. 
Hill,  and  Kemplay. 

The  Court  said,  that  as  the  wheel  was  clearly 
part  of  the  invention,  and  was  not  new,  and 
there  was  no  disclsdmer  in  the  specification  of 
it  as  part  of  the  invention,  the  rule  must  be 
discharged. 

Oueen'^  SSeiict)  practice  Court. 

(Coram  Crompton,  J.) 

Swinburne  v.  Carter,    Nov.  24,  1853. 

BULB  ON  PLAINTIFF  FOR  8BCURITT  FOR 
COSTS. — WHBRB  RB8IDBNT  IN  SCOTLAND 
WITH    ESTATES   IN    ENGLAND. 

A  plaintiff  was  resident  in  Scotland,  but  was 
possessed  of  estates  in  England  of  consider- 
able  value  over  and  above  the  charges  there- 
on :  Held,  that  inasmuch  as  such  property 
might  be  mortgaged,  and  utould  not  there^ 
fore  be  available  under  an  elegit,  security 
for  costs  must  be  given. 
It  appeared  in  this  action  that  the  plaintiflf 
was  resident  in  Scotland,  but  was  possessed  of 
estates  in  Durham  of  oonsiilenible  value  over 
and  above  the  charges  thereon. 

A  rule  nut  had  accordingly  been  obtained 
for  security  for  costs,  against  which  Hayes 
showed  cause.     Wise  in  support 

The  CMir^  aaid,  that  as  the  a^davit  did  not 
ihpw  th«  property  in  this  coantrv  was  available 
and  it  migfat  bo  mortgi^ed,  and  therefore  not 


Cflvrt  9(  Cmraon  fKnof  • 
Cbdee  v.  Bradley.    Nov.  33, 1853. 

▼BNUE,  CHANGING. — ON  COMMON  AFFIDA- 
VIT AFTBR  TBBM8  TO  ACCEPT  SHORT 
NOTICE   OF  TRIAL. 

Held,  discharging  a  rule  nisi  o»  OppseH  from 
Creaswell,  J.,  at  Chambers,  that  a  defend- 
ant was  not  entitled  to  change  the  venue  on 
ike  common  affidavit,  where  he  had  ol^aisted 
time  to  plead  on  tersus  to  take  short  notice 
of  trial  for  the  entmiug  Middlesex  SiUimgs, 

This  was  a  rule  nwi,  on  appeal  from  Crees" 
well,  J.,  at  Chambers*  to  change  the  veaue  in 
this  action  from  Middlesex  to  Warwickshire, 
on  the  common  affidavit  that  tlie  cause  of 
action  arose  in  the  latter  county,  and  that  all 
the  defendants  witnesses  were  resident  there, 
and  also  all  the  plaintiff's,  to  the  best  of  his 
belief.  It  appeared  that  the  defendant  had  ob- 
tained time  to  plead  on  terms  of  uklng  short 
notice  of  trial  for  the  ensuing  Middlesex  Sit- 
tings, but  that  without  pleading  he  had  applied 
at  Chambers  to  chanj^e  the  venue. 

Pkipson  showed  cause  against  the  rule,  citing 
De  Rothschild  v.  Shilston,  8  Exch.  R.  503,  and 
referred  to  the  1 8th  rule  of  Hilary  Term  last, 

Manisty  in  support. 

The  Court  said,  that  the  defendant  could 
not,  after  having  consented  to  take  short 
notice  of  ttial  for  the  ensuing  Middlesex  Sit- 
tings, apply  to  change  the  venue  on  the  com- 
mon affidavit,  and  the  rule  would  therefore  be 
discharged. 

Court  of  ^Pjrr^cqiifr* 
Austin  V.  Mills.    Nov.  16 ;  Dec.  8, 1853. 

ACTION  ON  COUNTY  COURT  JUDGMENT  l^ITH 
COUNT  FOR  CONSIDERATION  ON  WHICH 
JUDGMENT   PROCBBORD.— DEMURRER. 

To  an  action  on  a  Comnty  Court  judgment, 
with  a  count  for  the  consideration  on  toAicA 
such  judgment  proceeded,  the  defendant  de- 
murred to  the  first  count  and  pleaded  the 
judgment  recovered  to  the  second:  Held, 
that  he  was  entitled  to  judgment. 
In  this  action  on  a  judgment  recovered  in 
the   Durham  County  Court,   at  Sunderland, 
established  under  the  9  &  10  Vict.  c.  93,  with 
a  count  for  the  consideration  on  which  such 
judgment  proceeded,  the  defendant  demurred 
to  the  first  count,  and  pleaded  the  judgment 
recovered  to  the  second.    To  this  plea  the 
plaintiff  put  in  a  demurrer. 

Unthank  for  the  plaintiff,  contended,  the  de- 
cision in  Berkeley  v.  Elder  kin,  1  E.  &  B.  805, 
was  erroneous.     T.  Jones  for  the  defendant. 

Cur.  ad.  vult. 
The  Court  said,  that  according  to  the  case 
cited,  an  action  could  not  be  maintained  on  the 
judgment,  and  that  as  such  judgment  was  com- 
plete and  final,  an  action  could  not  be  brought 
for  the  same  cause  of  sction,  and  the  defieftdaDt 
WIS  therefore  entitled  to  judgment. 


Wht  Hegal  ®h&ethtv^ 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 
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SATURDAY,  DECEMBER  SI,  1853. 


«AM/«M^^M^^^^n«^«^rf^W« 


BANKRUPTCY   INQIHET    COMMIS- 
SION. 


EZPBCTKB  AI«TCRATION8. 

The  Commissioners  appointed  to  inquire 
into  tlie  Bankruptcy  Laws,  it  is  said,  expect 
Id  be  able  to  present  their  report,  before  the 
meeting  of  Parliament  in  February  next, 
so  as  to  afford  the  opportunity  for  im  me- 
diate leffislation.  Giving  the  Commissioners 
erecEt  tor  extraordinary  diligence,  we  con- 
fess a  disposition  to  regard  with  suspicion 
an  announcement  indicating  a  degree  of 
haste  nnsoited  to  the  gravity  of  the  task  the 
Commissioners  have  undertaken,  and  incon- 
sistent with  the  fulfilment  of  the  just  ex- 
pectationa  of  the  public  and  the  Profession. 
The  CommisaionerSk  we  believe,  only  com- 
menced their  investigation  with  the  month 
of  November,  and  their  proceedings,  so  far 
as  they  are  publicly  known,  have  been  con- 
fined to  distributing  a  paper  of  printed 
questions,  and  the  examination  of  certain 
witnesses.  The  printed  questions  are  of  a 
general  character,  and  appear  to  have  been 
circukted  by  the  Commissioners,  with  a 
view  of  collecting  the  opinions  and  sugges- 
tions of  those  who  were  supposed  to  be 
particularly  conversant  with  the  administra- 
tion of  the  law  of  Bankruptcy.  Why  it 
should  have  been  thought  necessary  to  in- 
vest such  a  paper  with  a  character  of  con- 
fidence or  privacy,  we  are  at  a  loss  to  con- 
ceive ;  but  as  the  copy  now  lying  before  us 
contains  the  intimation  that  "  gentlemen 
receiving  these  questions  are  requested  not 
to  publish  them,"  though  convinced  that 
the  objects  of  the  Commission  would  be  best 
promoted  by  publicity,  we  decline  to  follow 
the  example  set  in  some  quarters,  and  refrain 

from  giving  the  questions  referred  to,  a 
uore  extended  circulation  than  they  have 

•fready  received.  The  answers  to  the  ques- 
VoL.  XI.VII.    No.  1,347. 


tions  distributed,  or  such  portion  of  them 
as  the  Commissioners  think  fit,  are  to  be 
annexed  to  the  report,  and  it  will  then  be 
seen  to  what  extent,  and  in  what  spirit,  tlie 
suggestions  made  to  the  Commissioners 
have  been  puraued  and  carried  out.  The 
examination  of  witnesses  by  the  Commis- 
sioners has,  up  to  this  time,  been  confined, 
as  we  understand,  to  some  of  the  oiiicers  of 
the  Court  of  Bankruptcy,  a  few  solicitors 
constantly  practising  in  the  Court,  and 
some  half  doxen  persons  connected  wilk 
trade  in  the  City,  who,  some  years  afDO^ 
united  themselves  into  an  association  tar 
the  purpose  of  amending  the  laws  of 
Bankruptcy  and  Insolvency.  The  only 
witnesses,  we  are  informed,  now  remaning 
to  be  examined,  are  such  of  the  learned 
Commissioners  as  desire  to  avail  themselvea 
of  the  opportunity,  which  can  hardly  be 
necessary,  when  it  is  remembered  that  both 
the  town  and  country  Commissioners  of 
Bankruptcy  are  directly  represented  upon 
the  inquiry  by  Mr.  Commissioner  Holroyd 
and  Mr.  Commissioner  Hill.  We  are  iar 
from  insiauating  that  any  witness  has 
been  examined  upon  this  inquiry  who  ought 
not  to  have  been  examined,  but  if  the  evi- 
dence is  to  be  prematurely  closed  we  are 
apprehensive  that  the  report  of  the  Com^- 
missioners  will  be  founded  upon  too  narrow 
a  basis,  and  that  the  law,  to  use  an  expres- 
sive phrase  of  the  late  Mr.  Cobbett*.s,  wiU 
be  cobbled^  rather  than  mended  or  im- 
proved. 

The  present  Commission  of  Inquiry  \voa\il 
probably  have  never  been  heard  of,  but  for 
the  circumstance  that  the  incomings  of  the 
Court  of  Bankruptcy  from  fees  and  stamris 
were  gradually  diminishing,  so  as  to  be  un- 
equal to  meet  the  expenditure  for  compen- 
sations and  salaries.  The  annual  receijis 
have  at  length'  become  so  smalT,  that,  al- 
though reinrorced  by  the  dividends  arising 
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from  the  investment  of  above  ^1,250«000, 
the  accumulations  of  bygone  years,  the 
Court  has  ceased  to  be  self-supporting,  and 
the  annuitants,  too  liberally  quartered  upon  its 
funds,  as  well  as  the  existing  officers  of  the 
establishment,  have  no  security  for  the  con- 
tinued performance  of  the  obligations  en- 
tered into  with  them  on  behidf  of  the  pub- 
lic, unless  the  salaries  and  compensations 
payable  out  of  the  funds  of  the  Court  of 
Bankruptcy,  are  in  future  made  payable 
out  of  the  Consolidated  Fund,  or  that  the 
business  can  be  made  to  increase  so  that  the 
fees  and  charges  paid  by  the  suitors  may 
equal  the  payments  and  expenses  of  the 
Court. 

The  principle  recc^ised  and  advocated 
by  the  late  Lord  Langdale,  and  more  re- 
cently by  an  authority  not  less  entitled  to 
respect.  Lord  St.  Iieonards,  that  the  ex- 
penses of  administering  justice  should  be 
defrayed  by  the  public  and  not  by  the 
suitors,  is  at  least  as  applicable  to  the  Court 
of  Bankruptcy  as  to  any  other  of  the  judi- 
cial institutions  of  the  country.  If  the  sa- 
laries of  the  present  Judges  and  officers  of 
the  Court  should  be  defrayed  from  the  na- 
tional resources,  so  a  fortiori  ought  to  be 
the  compensations  and  annuities  paid  under 
le^slative  provisions  to  retired  officers.  The 
smtors  of  to-day  can,  upon  no  principle  of 
justice,  be  called  upon  to  contribute  to  the 
incomes  of  officers  who  retired  from  the 
public  service  when  the  Court  was  placed 
upon  its  present  footing,  more  than  twenty 
years  ago.^  We  shall  be  surprised,  there- 
fore, if  the  inquiring  Commissioners  have 
nQt  found  a  very  general  concurrence  of 
opinion,  in  the  expediency  of  transferring, 
not  only  the  dead  but  the  living,  weight  of 
the  Court  of  Bankruptcy  from  the  shoulders 
of  the  present  suitors  to  the  national  funds. 
The  chief  obstacle  to  be  anticipated  in  effect- 
ing this  manifestly  desirable  arrangement, 
wm  be  the  reluctance  of  Mr.  Gladstone,  or 
whoever  may  hold  office  as  Chancellor  of 
the  Exchequer  when  the  question  is  dis- 
cussed, to  increase  the  national  burthens 
even  to  the  comparatively  insignificant  ex- 
tent of  80,000/.  or  100,000/.  per  annum. 
Should  the  reluctance  of  the  individual  to 
whom  the  management  of  the  national 
finances  is  chiefiy  entrusted  be  overcome, 
what  we  desire  to  impress  upon  the  inquir- 
ing Commissioners  is,  that  the  public  will 
derive  no  absolute  gain  from  sncn  a  settle- 
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ment  of  the  question.  The  burthen  wiB  be 
removed  from  the  shoulders  of  those  who 
ought  never  to  have  borne  it,  the  suitors, 
to  the  shoulders  of  those  who  should  bear 
it,  the  public;  but.  the  question  still  re- 
mains, are  the  public  to  pay.  for  an  institn- 
tion  which  is  inefficient  and  does  not  answer 
the  purposes  of  its  creation  ? 

The  constitution  of  the  present  Commis- 
sion of  Inquiry  has  been  o(len  adverted  to 
in  these  pages.    A  majority  of  the  Com- 
missioners are  distinguished  lawyers,  fami- 
liarly acquainted  with  the  principles  of  the 
law  of  buikruptcy,  and  not  ignorant  of  the 
mode  in  which  it  is  administered.     The  law 
and  its  administration  are  alike  unsatisfac- 
tory.    It  is  for  the  Commissioners  to  sug- 
gest how  the  first  may  be  improved,  and 
the  latter  changed  and   simplified.    The 
opportunity  now  afforded  to  amend  the  law 
and  render  its  administration  respected,  can- 
not speedilv  and  may  never  again  occur.  If 
the  Commissioners  of  Inquiry  are  satisfied 
with  suggesting  how  the  present  deficiency 
of  income  may  be  supplied,  without  refer- 
ence to  the  causes  from  which  the  dimi- 
nished business  of  the  Court  has  arisen,  no 
substantial  service  will  have  been  done  to 
the  general  community.     Nothing  is  easier 
than  to  propose  that  the  whole,  or  anv  part 
of  the  expenses  of  the  present  establishment 
should  be  charged  upon  the  Consolidated 
Fund.     No  great  difficulty,  perhaps,  would 
be  found  in  cutting  down  the  salaries  and 
emoluments  of  some  of  the  subordinate,  or 
even  some  of  the  higher,  officers  of  the 
Court  of  Bankruptcy,  and  by  these  means 
•quoting  the  account  of  receipts  and  expen- 
diture.    But  what  the  public  iustly  com- 
plain of  is,  that  a  costly  establishment  is 
unfit  for  its  purposes,  and  that,  although 
the  principle  of  the  Bankruptcy  law— the 
equal  distribution  of  the  estates  of  insolvent 
traders  amongst  all  bond  fide  creditors— is 
universally  acknowledsed  and  approved,  the 
jurisdiction  established  for  giving  effect  U^ 
the  principle  is  avoided,  and  other  mesns 
resorted  to  for  administering  the  estates  of 
insolvent  traders.     If  the  Commission  of 
Inquiry  now  constituted  fails  in  su^sting 
the  remedy  for  this  anomalous  state  of 
things,  let  those  of  whom  it  is  composed  be 
assured  the  public  will  not  feel  they  have 
performed  any  substantial  service.    By  the 
failure  of  this  attempt  the  mischief  wiD  be 
cemented  and  continued,  if  not  perpetusted. 
It  is  not  enough  that  Mr.  A.  should  con- 
tinue to  receive  his  salary,  or  Mr.  B.  hi* 
pension,  without  abatement.     What  the 
public  require,  and  are  entitled  to  demsad, 
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is,  that  the  Court  of  Bankniptc^  should 
furnish  a  cheap,  efficient,  and  satitfactorj 
machinery  for  adjadicating  in  eases  of 
bankruptcy,  and  winding  up  the  estates  of 
bankrupt  traders.  If  the  promised  report 
of  the  Commissioners  of  Inquiry  recom- 
inends  any  cobble,  anything  short  of  throw- 
ing open  the  Court,  and  rendering  it  effi« 
dent  and  useful,  the  public  disappointment 
will  be  proportioned  to  the  oonndence  and 
respect  entertained  for  the  character  of  the 
Commissioners  of  Inquiry  indiridually. 


CHARITABLE  TRUSTS. 


Oansas  for  kkgulating  Pbocksdings  in 
THB  County  Courts  and  for  fixing 
THS  Fbbs. 

1.  Record. — ^Ilie  deik  of  every  County  Court 
•hall  keep  a  book,  in  the  form  in  the  schedule 
hereanto  annexed,  to  be  called  "The  Chariuble 
Traate*  Book,"  hi  which  a  record  shall  be  kept 
of  all  proceedinga  taken  in  that  Court  in  matters 
of  Charitable '^usts. 

3.  Proetcdinga  by  prhate  peraom, — ^When 
aof  penon  has  obtained  the  required  order  or 
certificate  from  the  Charity  Commisaionera,  and 
be  ia  desirous  of  taking  proceedings  in  the 
Coonty  Court,  he  shall  proance  such  order  or 
certificate  to  the  clerk,  who  shall  retain  and 
file  the  aame  in  numerical  order  in  hia  office, 
and  the  party  producing  auch  order  or  certifi< 
cate  ahall  be  deemed  the  plaintiflT  in  auch  pro- 
ceedings; and  the  person  aenred  with  a  aum* 
mons  under  Order  4,  ahall  be  deemed  the 
defendant. 

3.  Proceedmgt  by  Aiionuf'-GeneraL — ^When 
the  Attorney -General  ahall  propose  to  take 
proceedings  in  tbe  County  Court,  he  ahall  cause 
to  be  deUvered  or  tranaraitted  to  the  clerk  a 
written  atatement  showing  the  nature  and  ob- 
ject of  the  proposed  proceedinga,  and  the  clerk 
shall  retain  and  file  auch  statement  in  numerical 
order  in  hia  office,  and  the  Attorney-General 
flhaU  in  auch  proceedings  be  deemed  the  plain- 
tiff; and  the  peraon  aenred  with  a  summons 
ender  Order  4,  shall  be  deemed  the  defend- 
ant 

4.  Smmmomi. — Upon  the  production  of  any 
order,  certificate,  or  atatement  hereinbefore 
mentioned,  the  clerk  ahall,  at  the  inatance  of 
the  phdntiff,  prepare  a  summons  thereon  in  the 
ionn  set  foith  m  the  schedule  hereunto  an- 
nexed, in  which  shall  be  stated  the  substance 
of  the  order,  certificate,  or  statement,  and  he 
shall  make  as  many  copiea  thereof  aa  there  are 
partiea  remiifcd  bv  the  phuntiflr  to  be  aum- 
moned,  and  two  aaditionid  copies,  the  one  to 
be  filed  in  the  clerk's  ofike,aBd  the  other  to  be 
tnnsmitted  to  the  Charity  Commissk>ners. 
^  5.  NoHee  to  aitcnd  ProeeedtMs.— The  derk. 
if  required  by  the  plaintifir,  shalf  prepare  a  no- 
tice to  attend  proceedings  in  the  £orm  act  forth 
in  the  said  schedule  to  be  serred  on  any  per- 

by  the  plamtifir,  besides  those 


sununoned  under  the  last  preceding  order,  and 
the  said  derk  ahall  make  aa  many  copies  there- 
of aa  there  are  peraona  to  whom  sucn  notice  is 
to  be  g^ven,  and  two  additional  copiea,  one  to 
be  filed  in  his  office,  and  the  other  to  be  trans* 
mitted  to  the  Charity  Commissbnera. 

6.  Service  of  tMrnmoiUt  end  iiolioe  to  aitend 
procMduya.— The  clerk  shall  forthwith  trans- 
mit by  prepaid  post  letter  a  copy  of  the  sum« 
mons  to  Mch  of  the  partiea  reqmred  to  appear  ; 
and  a  copy  of  the  notice  to  attend  proceedings 
to  each  of  the  peraona  indicated  by  the  plam- 
tiflf,  and  such  tranamiasion  shall  be  sufficient 
service,  unless  the  Judge  shall  otherwiae 
direct 

7.  Notice  qf  Hearta^.— Where  the  plainttfiT 
does  not  require  any  summona  or  notice  to 
attend  proceedinga  to  be  iaaned,  the  derk  ahall 
prepare  a  notice  of  hearing,  in  the  form  aet 
forth  in  the  said  achedule,  and  two  additional 
copiea  thereof,  one  to  be  filed  in  hia  office,  and 
the  other  to  be  tranamitted  to  the  Charity  Com- 
misaionera, and  shall  either  deliver  such  notice 
to  the  plaintiff,  or  cauae  it  to  be  aerved  on  him 
by  pre-paid  poet  letter,  nnleaa  the  Judge  shall 
otherwise  direct 

8.  Summone  and  notieee  to  be  issued  in  cer* 
tain  cases, — In  all  cases  it  ahall  be  competent 
for  the  clerk,  if  required  by  the  plaintiff,  to 
summon  some  persona,  and  to  serve  othera  with 
either  or  both  of  the  aaid  notices,  or  to  serve  a 
notice  of  hearing  on  the  plaintiff,  and  a  notice 
to  attend  proceemnga  on  any  other  peraon. 

9.  Judge^s  power.— In  all  caae8,it  shall  be 
competent  for  the  Judge  to  direct  what  persons, 
or  additional  persons,  shall  be  served  with  a 
summons  or  notice  to  attend  proceedings  or 
notice  of  hearing. 

10.  Judges  note  ta  ordinary  oofet.  —  Upon 
the  requisition  of  the  Charity  Commissioners,  a 
copy  of  the  Judge's  note  of  the  evidence  taken 
at  tne  hearing,  or  auch  part  thereof  as  may  be' 
required  by  the  Commiaaioners,  ahall  be  trans- 
mitted by  the  Judge  to  them  at  their  office  by 
post  or  otherwise. 

11.  Judge's  note  where  Attorney 'General 
proceedff.-^Upon  the  requisition  of  theAttomey- 
General  in  proceedings  instituted  by  him,  a 
-copy  of  the  Judge's  note  of  the  evidence  taken 
at  tne  hearing,  or  such  part  thereof  as  may  be 
required  by  the  Attorney -General,  shall  be 
transmitted  to  him  by  post  or  otherwise. 

13.  Copy  of  proceedings  to  be  sent  to  Com- 
siMSMNMra.— A  copy  of  the  summons,  notice  to 
attend  proceedings,  notice  to  appear,  together 
with  a  copy  of  the  order  made  by  the  Court, 
ahall  in  dl  caaea  be  transmitted  by  the  clerk, 
forthwith  after  the  hearing,  by  poet  or  other- 
wise, as  the  Judge  shdl  direct,  to  the  office  of 
the  Commissbners. 

13.  Fees  where  ineome  of  Charity  exceeds 

lOl.— Where  the  annud  income  of  the  charity 

exceeda  lOf.,  the  Court  feea  shdl  be  payable 

caaes  within  the  ordinary  jurisdiction  of 

siudice  to  the  privilege  of 
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the  Court,  without  prejudice  t 
the  Attomey-Generd  as  to  coats,  and  the  cha- 
ritable funds  may  be  made  liable  to  the  pay- 
ment thereof,  at  the  diacretion  of  the  Judge. 
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**•  R»  »*«»  Atoeww  iftMt  not  exceed  lOl.— 
Whm  the  aimiiBl  iaoonie  of  Hm  charity  doet 
not  exceed  the  eum  of  lO/.,  no  fees  of  Court 
BhiU  be  pai^ble  oat  of  the  funds  of  the  cha- 
ntjr;  nor  shall  any  fees  be  jMud  by  any  party 
to  the  proceeding,  unless  the  Judge  shall,  in 
his  diseretion,  order  aoy  of  the  parties  to  the 
proeesdin^  beCore  him  to  pay  such  fees  of 
Court  as  he  shall  think  fit,  without  prejudice 
to  the  privilege  of  the  Attorney.General  as  to 
costs. 

16.  Fees  how  c«Jeic/a/0cf.— Where  Court  fees 
are  payable,  they  shall  be  calculated  accoidinff 
to  the  scale  of  fees  applicable  to  proceedings  for 
the  recovery  of  tenements  under  the  9  &  10  Vict, 
c.  95,  s.  122,  the  annual  income  of  the  chanty, 
like  the  annual  rent  of  the  tenement,  being 
treated  as  the  basis  of  calculation. 

16.  Income  how  determwed.—Tht  order  or 
certificate  of  the  Commissioners,  or  statement 
of  the  Attorney.General,  as  to  the  amount  of 
toe  annual  income,  shall  be  conclusi^-e  on  the 
Court. 

17.  Practice  to  continue,  subject  to  these 
Orct0r«. — ^The  enactments,  Secretary  of  State's 
orders,  practice,  and  forms  in  force  and  used 
m  the  County  Courts  shall,  subject  to  the 
foregoing  Orders,  be  adopted  with  reference  to 
proceedmgs  in  matters  of  Charitable  Trusts,  so 
far  as  the  same  are  applicable,  mutatis  mw- 
tandts. 

18.  Power  to  revoke  Orders  reserved. -^The 
above  Orders  shall  be  in  force,  until  further 
Orders  shall  be  made  under  "  The  Charitable 
Trusts'  Act,  1853,"  for  regulating  proceedings 
m^  County  Courts  relating  to  Charitable 

Dated  this  8th  day  of  December,  1853. 
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CONSOLIDATION  OF  THE  STA- 
TUTES. 

Rbfbrring  to  our  observations  a  few  weeks 
ago  (p.  23  ante),  and  the  extracU  then  made 
from  the  Report  of  Mr.  Coode,  we  now  resume 
the  subject  of  the  Consolidation  of  the  Statutes 
and  propose  to  lay  before  our  readers  some 
further  parts  of  the  Report  on  the  iitodi» 
operandi  of  consolidation.  The  majority  of  the 
Profession  isdoubtless  infavour  of  consolidation 
in  preference  to  a  code,  and  their  opinion  will 
he  strongly  confirmed  by  the  learned  CommU- 
sioner's  statements  and  reasonmgs. 

Consolidation,  in  Mr.  Coode's  view,  is  dis- 
tinct from  Registry  and  Digestion  /— 

"The  first  process,  consisUng  merely  of  the 
ascertainment  and  registration  of  preexisting 
facts,  and  requiring  for  its  performance  nothing 
more  than  patient  and  intelligent  industry;  the 
aecond.  Digestion,  requiring  only  practice  in 
the  analysis  and  methodical  i«i<;omposition  of 


already  provided,  and  in  which  con- 
trivance, invention,  knowledge  of  affairs,  prac- 
tical caution,  sagacity,  and  political  coursge 
and  public  spirit  —  the  legislator's  necessary 
qualities — have  no  concern." 

*'  By  Consolidation,  however,  is  understood 
that  act  of  public  power  by  which  the  mate- 
rials of  the  pre-esisttng  law  are  to  be  recoo* 
stmcted  and  promulgated  in  that  form  in 
which  they  may  be  practically  adapted  to  the 
circumstances  and  interests  of  the  time." 

''This  process  of  Consolidation  inrolves, 
not  only  the  adoption  of  all  tlie  results  pre- 
pared in  the  process  of  Digestion,  and  by 
which  mere  formal  deficiencies,  redundandei^ 
inconsistencies,  are  displayed,  and  their  amend- 
ment suggested  as  a  mere  logical  consequeot, 
but  it  involves  also  the  responsible  exercise  of 
a  discretion  even  in  reiecting  what  is  consis- 
tent, well  expressed,  an^  well  methodized,  for 
the  sake  of  better  practical  provisions ;  as  weQ 
as  the  adoption  of  new,  perhaps  unprecedented 
provisions,  calculated  to  give  grsater  efiiciency 
to  the  old  law,  or  even  to  bring  into  operation 
new  expedients  and  principles  of  legislation. 
In  short,  whatever  of  the  digested  matter  is 
to  be  retained,  whatever  is  to  be  rejected,  and 
whatever  is  to  be  superadded  to  it,  must  be 
determined  upon  grounds  quite  foreign  to 
those  upon  wnich  the  best  compilation  of  a 
Digest  would  be  founded,  namely,  by  a  prac- 
tical judgment  requiring  the  use  of  all  the 
qualifications  of  the  able  and  experienced  ad- 
ministrator, legislator,  and   practical    states- 


''  To  take  an  example  from  the  Digest  of  the 
Poor  Laws  appended  to  the  preceding  paper; 
it  displays  in  every  page  and  in  almost  every 
paragraph  some  practical  deficiency,  some 
obvious  redundancy,  and  within  each  para- 
graph, or  between  one  and  another,  some  want 
of  consistency  or  some  positive  incongruity ; 
but  this  Digest  in  all  such  cases  only  suggests 
that  something  is  wanting  or  that  something  is 
in  excess.  To  supply  the  deficiency,  to  prune 
the  excess,  to  determine  which  of  two  parts 
shall  be  rejected  and  which  retained,  is  in 
every  case  a  practical  question,  requiring  for 
settlement  a  practical  judgment,  and  often  a 
practical  invention, -- not  a  lawyer's,  nor  a 
jurist's,  nor  a  compiler's  function,  but — the 
business  of  practical  statesmanship. 

**  If  such  be  the  case  with  the  smaller  de- 
tails, it  is  obviously  still  more  so  with  die 
larger  members  of  the  subject,    lliese  involve 

3uestions  which  require  ages  of  experienee, 
iscussion,  deliberation,  to  dispose  of.  As 
whether  the  whole  body  of  law  or  its  prinei|de 
shall  be  maintained  or  abrogated;  or  if  die 
principle  is  to  be  maintained — whether  it  shall 
extena  to  all  its  present  subjects  the  classes  of 
poor  now  within  its  scope,  hmited  only  to  socne 
of  them,  or  extended  to  others  beyond  its  pre* 
sent  scope.  And  these  qoestimis  being  dcttr* 
mined  upon  principles  or  considerations  ef 


Cam$oiidaiim  qf  #JU  StaMm. 


in 


poficy, — wluther  tlie  muUitadinous  and  ano- 
maloaa  modes  of  relief  audiorised  and  accQ- 
mofala^  J^riag  three  centvries  of  rarpiiK  ex- 
— : .  ^jjl  ^11   conCiinM  sttAonaed,  of 


irhelber  tktj  ahali  be  reduocd  to  fewer  nodea, 
approved  by  pndacal  eiperieitte,  or  incwieed 
by  others  aogfrested  for  adoptaoa  bjr  praetical 
sagacity.  Aod  theae  queatums  being  deter- 
mined,— whether  the  conditions,  opon  which 
relief  ia  to  be  given  and  received, — ^tbe  obliga- 
tioDS  and  responsibilhiea  attendant  upon  its 
receipt, — the  discipline  to  be  enforced  and 
submitUMl  to  in  ita  adminj0tntioo, — ehall  be 
retained,  abandoned^  or  iaeicaeed,  to  My  and 
what  extent.  And  having  determinad  pvac- 
ticalJy  all  theae  aueationa, — whether  the 
xDode  of  impoaiog  tne  coDsequent  obligaiioa 
upon  the  community, — whether  the  persona 
subjected  to  the  burden,  or  fewer  or  more, 
shall  remain  subjected  to  them,  and  contribute 
in  respect  of  the  means  on  which  they  are  at 
praaent  charged,  or  whetlier  other  means  shall 
be  brought  into  contribution.  And  all  theae 
thlaga  being  practically  determined, — whether 
the  present  mode  of  administ ration  of  the  law 
in  such  localities,  by  such  ministerial  ofiicera, 
with  each  auperintendence,  control,  and  direc- 
tion, and  with  aucb  remedies  against  the  de- 
fouhs  of  aU,  as  are  now  provided,  shall  be,  one 
or  the  other,  to  any  greater  or  lees  extent  aban- 
doned or  maintained  or  modified. 

"All  these  questions,  and  hundreds  liks 
them,  press  daily  on  the  consideration  of  the 
statesman,  and  when  the  whole  aubjeet  ia 
brought  forward  for  consideration,  it  would 
not  only  be  a  plain  abandonment  of  a  great  op- 
portunity  to  neglect  any  occasion  favourable 
for  dispoaing  of  all  these  matters — of  solving 
all  theae  qneations    practically,  according  to 


undivided  control  The  fimction  of  the  fomud 
Compiler  revivat.  And  bene  it  would  apimr  . 
that,  in  addition  to  many  rulea  of  avaller  isi* 
portanee,  there  is  one  expedient  of  great  im» 
portMiea  far  dba  Malantiaii  in  tba  most  mm^ 
pleta  and  simple  mm— r  <tf  this  proceas  of 
Consolidation. 

Mr.  Cooda  then  caMcka,  that  "Opusofidi^ 
tion  consists  mdaly  in  tbn  rsplsMmeot,  in  an 
knpoaved  eaprsatioo,  fotw,  and  order,  in  one 
aynebronous  enaetownt,  of  an  indefinite  series 
of  distinct  pre-existing  laws,  and  as  it  cornea 
into  effect,  the  prewexitting  laws  which  it  r»- 
phTces  cease  to  have  effect.  The  instantaneoua 
and  identical  operation  is,  that  as  the  one  cornea 
into  force  the  others  are  defunct,  and  it  would 
be  to  lose  tho'chief  beaafit  of  Consolidation  to 
leav«  any  part  of  Xbt  previous  law  on  the  same 
aulject  styi  ia  operation*  In  othar  words.  Con- 
solidation of  the  laar  should  imply  an  equtvakat 
Repeal  of  law.**  It  is  also  contended  in  the 
Report,  ''that  it  is  desirable  to  disencumber 
any  Consolidation  of  the  kw  of  all  matter  that 
18  fonign  or  unnecessary  to  it ;  and  the  Repeal- 
ing Clause,  which  would  generally  be  very 
cumbrous  in  connexion  with  any  comprehensive 
Consolidation,  would  be  a  serious  incumbrance 
if  inserted  in  any  act.' 

"  A  good  practice  "  (Mr.  Coode  adds)  '*  has 
been  adopted  in  many  cases,  of  enacting  the 
Repeals  in  Acts  separately  and  distinctljr  from 
the  consolidated  or  new  enactments,  as  in  the 
case  of  tbe  Acts  3  O.  4.  c.  41.,  and  the  four  fol* 
lowing  chapters  43,  43,  44,  46 ;  and  of  the  5 


the  best  lights  and  opportonitiea  of  the  time;  ^  G.  4.  c.  95,  and  the  two  following  diapters  95 
but  it  would  doubtleaa  be  found  an  utter  im-  \  and  97  ;  and  of  the  6  G.  4.  c.  105,  and  the 
poaaibility  to  pass  a  ConaoUdation  through  the  t  eleven  £[}Uowing  chapters ;  and  of  the  7  and  8 
the  stages  of  legislation,  excluding  the  diacue- 1  G.  4.  c.  27,  and  the  four  following  chapters ; 
sion  of  practical  questions,  and  the  adverse,  if  j  and  of  the  9  G.  4.  c.  53.  and  the  three  follow^ 
not  the  amicable  introduction  of  substantial  as  '  ing  chapters  ;  and  of  the  1  &  2  W.  4.  c.  36, 
well  as  formal  amendmenta.  ^  and  the  following  chapter ;  and  of  the  14  and 

*'  This  element  of  practical  policy  and  states-  15  Vict,  c.  7l»  and  the  . .  following  chapters, 
manahip,  neceaaarily  and  inevitably  involved  in  \  and  in  other  instances  that  it  would  be  unne- 
tbe  procesa  of  ConaoHdation,  ia  one  that  can  j  ceaaarily  tedioua  to  enumerate.  The  advantage 
be  submitted  to  no  rule  more  preciae  or  minute ,  of  thia  courae  ia,  that  the  repealing  Act  and  re* 
than  the  general  principle  of  adopting  on  every   pealed  Acta  all  aleep  together,  and  need  never 


occaaion  what  may  appear  to  be  on  that  occa- 
sion the  most  useful  practicable  courae;  in 
other  words,  the  field  of  operation  is  all  human 
affairs  in  all  circumstances,  —  the  means  of 
operation  all  human  intelltgence  and  power, — 
and  tho  object  the  utmost  attainable  utility. 
These  maniliMdy  tianaosttd  all  rules  and  ail 
mathoda  that  can  be  lasd  down  at  any  tinsa  by 
anticipation. 

"  But  when  the  practical  determination  ia  in 
any  caae  come  to  oy  any  meana  whatever,  the 
m^r  concluded  cornea  again  within  the  ope- 
ration of  the  rules  for  expressing  laws,  and  for 
prenrving  the  relative  connexion  and  order  of 
thair  elemanta.  Hera  the  statasman^a  spaeial 
f  oaelioa  is  at  an  en4— ^  aimple  principlea  of 
method  and  composition  have  unmsputed  and 


again  encumber  the  library,  the  law,  or  legisla- 
tion. 

, "  This  practice  should  be  invariably  adopted, 
not  only  in  formal  consolidations,  but  on  every 
occasion  when  any  portion  of  the  Statute  Law, 
however  minute,  is  formally  repealed,  or  in 
effaet  superaeded.  This  practice  slone,  ooo* 
sistently  carried  out,  daring  the  last  thfartjr 
years  would  have  relieved  the  statute  book  uif 
three-fourths  of  its  contents,  and  would  have 
made  the  task  of  consolidation  easv  now  to 
perform  or  easily  to  be  dispenaed  with." 

^  In  the  Poor  I^nra  it  would  extend  to-  30» 
Articlea  and  much  minute  and  detailed  expve^ 
eion. 
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Rtview :  New  editum  of  Mr,  Warrem*s  Works. 


NOTICES  OP  NEW  BOOKS. 

New  and  popular  BdUioH  of  the  Worke  of 
Samuel  Warren,  Esq.«  D.C.L.,  F.R.S. 

Although  we  do  not  usually  offer  any 
oomment  on  works  starictly  unconnected 
with  the  Law,  we  feel  it  a  pleasing  duty  to 
make  an  exception  in  &vonr  of  the  yolume 
now  before  us,  beine  the  first  of  '*The 
People's  Edition  of  Uie  Works  of  Samuel 
Warren."  ^  We  are  entitled,  however,  to 
call  the  attention  of  our  readers  to  the  import- 
ant Works  of  eminent  Lawyers,  on  literary 
and  scientific  subjects, — ^the  successful  treat* 
ment  of  which  may  hare  conferred  honour 
on  the  Pjrofessors  of  the  Law,  and  more 
especially  in  the  instance  of  the  present 
Author,  almost  all  of  whose  litekary  works 
bear  directly  or  inddmtally  upon  the  ad- 
ministration of  justice  in  this  country. 
Thus,  a  recent  work  of  Mr.  Warren,  ms 
*'Now  and  Then,"  comprised  one  of  the 
most  interesting  criminal  trials  ever  re- 
corded, the  resiut  depending  on  a  remark- 
able chain  of  circumstantial  evidence.  Again, 
his  ''Ten  Thousand  a  Tear,"  depicted  the 
marvellous  progress  of  an  action  for  the 
recovery  of  a  large  entailed  estate,  the  re- 
sult of  which  depended  on  establishing  an 
ancient  pedigree,  and  involved  many  smgu- 
lar  illustrations  of  the  roles  of  evidence;  and 
still  more,  setting  forth  to  the  life,  the  extra- 
ordinary skill,  though  often  perverted  inse- 
nnity,  of  the  attorney  and  the  Nisi  Pnus 
advocate.  Moreover,  several  of  the  *'  Pas- 
sages" of  The  Diary,  though  written  at  an 
early  period  of  the  legal  studies  of  the 
author,  indicate  the  acuteness  and  eloquence 
fx  which  he  has  been  so  distinguished,  and 
refer,  in  many  instances,  to  the  course  of 
legal  proceemngs  and  events  connected 
therewith. 

It  is  nearly  a  quarter  of  a  century  since 
the  first  appearance  of  **  Passages  from  the 
DiatyofaFh^rsician."  Thev  were  supposed 
by  the  public  in  general,  to  be  the  invention 
or  a  man  who  had  long  and  extensively 
practised  in  the  medical  profession ;  and  it 
was  not  until  a  question  arose  on  the  piracy 
of  the  copyright  in  the  work,  that  Mr. 
Wami^s  name  was  disclosed  as  the  sole 
author  of  the  whole  series.  We  lewn  from 
the  nreface  to  the  last  and  present  Editions 
that  Mr.  Warren  associated  with  medical 
men  as  one  of  themselves  for  several  years* 
tin  the  year  1827,  when  he  quitted  the 
stod^  of  medicme  for  that  other  great  pro- 

*  Pablished  in  Parts,  price  1«.,  by  Black- 
*  and  Sons. 


fession,  to  which  he  has  ever  nnoe  devoted 
himself.  Our  wonder  at  the  sldll  and  know- 
ledge shown  in  the  treatment  of  his  patients 
by  this  medico-legal  author,  may  be  aome* 
what  diminished  by  this  insight  into  his 
early  studies,  but,  on  the  other  hand,  we  are 
the  more  satisfied  of  the  truthfulness  of  the 
pictures  which  are  presented  to  our  view. 
It  was  scarcelv  necessary  indeed  that  any 
apolo^  should  be  made  for  errors  of  detail 
unavoidable  as  they  are  in  a  work  of  such 
comprehension-— errors  disregarded  by  the 
public,  who  have  been  deeply  impressed  by 
the  author's  earnestness  and  honesty  of 
purpose.  The  original  text,  therefore,  has 
oeen  left  unaltered,  familiar  to  the  reader, 
and  translated  as  it  has  been  into  many 


g  at  the  position  of  Mr.  Warren, 
as  a  member  of  the  English  Bar,  he  has 
wisely,  in  all  his  imaginative  writings,  aimed 
at  the  distinction  which  belongs  to  the 
MORALIST  rather  than  the  novelist.  Eveiy 
one  of  the  twenty-eight  Tales  which  have 
been  wrought  out  of  the  "  Passages  from 
the  Diary,"  abound  with  the  most  interest^ 
ing  facts  and  solemn  reflections,  calculated 
to  instruct  and  elevate  the  reader,  and  Mr. 
Warren  has  evidently  had  ever  present  in 
his  mind  the  words  of  Dr.  Johnson,  who 
says,  "These  familiar  histories  may  per- 
haps be  made  of  greater  use  than  the  so- 
lemnities of  professed  morality  ;  and  convey 
the  knowledge  of  Vice  and  Virtue  with  more 
efficacy  than  axioms  and  definitions."  Mr. 
Warren  also  bears  testimony,  as  the  result 
of  the  ample  opportunities  he  has  had  of 
gravely  and  patientiy  watching  society  in  all 
its  different  phases,  "  that  human  hfe  and 
character,  and  all  the  incidents  affecting 
them,  can  be  contemplated  safely,  with  in- 
struction, and  with  true  and  enduring  inte- 
rest, only  by  the  illumination  of  Christiani^, 
for  without  it,  everything  looks,  so  to  speak, 
upside  down." 

It  has  been  said  of  this  <<Diary  of  a 
Physician,"  thatitmurht  be  called  "The 
Ronaace  of  Death."  The  author  observes, 
that  the  expression  was  truly  an  unhappjy 
one,  and  signally  inapplicable,  for  there  is 
no  romance  in  deatn,  but  a  tremendous 
realify.  The  steady  purpose  of  the  work  has 
been  to  exhibit  the  course  of  life, — ^whether 
of  the  philosopher  or  the  fool,  the  virtuous 
or  the  profligate,  the  high  or  the  low, — and 
its  dose,  as  witnessed  by  the  friend,  the 
physician,  and  the  divine.  For  an  instance 
of  the  moral  efficacy  of  the  volume,  we  may 
mention  that  an  excellent  nobleman,  since 
dead,  was  so  much  interested  in  the  "Martyr 
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FhOoflopher/'  that  he  requested  pennisBioii 
to  reprint  it  separately  at  his  own  expense 
for  extensive  circuIation»  declaring  he  snonld 
never  forget  the  effect  it  produced  on  his 
own  mind  and  heart. 

NOTES  ON  RECENT  STATUTES. 

XaUITT  JURISDICTION  IMPROVEMENT  ACT, 
8.  22.  —  RBOI8TRATION  OF  DEED  IN  ST. 
TINCEKT. — CBRTIPICATE  OP  REGISTRAR. 
PROOP   OP   SIGNATURE. 

The  Registrar  of  Deeds  in  the  Island  of  St. 
Tincent  bad  certified  a  deed  as  registered  in 
the  proper  office  there. 

On  an  application  to  the  full  Court  of  Appeal 
to  read  the  certificate  without  proof  of  the  signa- 
tore,  the  Lord  Chancellor  said,  that  the  Court 
could  only  take  judicial  notice  of  the  seal  or 
signature  of  such  persons  as  were,  according  to 
the  definition  in  the  22nd  section  of  the  Act, 
15  &  16  Vict.  c.  86,  "kwfuUy  authorised  to 
admimster  oaths,"  and  it  being  admitted  that 
the  registrar  in  the  present  case  had  no  such 
authority,  the  proof  of  his  signature  could  not 
be  dispensed  with ;  and  that  the  14  th  section  of 
the  Law  of  ETidence  Amendment  Act  (14  & 
15  Vict.  c.  99),  only  applied  to  copies  of  docu- 
ments, while  the  question  before  the  Court 
had  reference  to  an  original  instrument.  Bat^ 
Me  V.  Jackaon,  3  De  G.,  M'N.  &  G.  36. 


APPIDAVIT8  8WORK  IN  AUSTRALIA  RBPORS 
PASSING  OP  ACT.— VERIPICATION  OP  8IG- 
NATURB. 

Affidavits  were  sworn  at  Bathurat,  in  Aus- 
trdia,  previous  to  the  passing  of  the  15  &  16 
Vict  c.  86  :  Held,  that  the  affidaviu  were  re- 
cdvable,  without  proof  of  the  Commissioner's 
signature.  Bateman  v.  Cook,  3  De  G.,  M<N.  & 
G.39. 

POINTS    IN    COMMON    LAW 
PRACTICE. 

HABEAS   CORPUS.— SERVICE. — RETURN. 

A  Judob's  order  for  a  writ  of  kabeae  corjm 
esn  caned  had  been  obtained  by  the  wife 
sgainsl  her  hosband  to  bring  up  the  bodies  of 
their  ehildreo,  and  it  appeared  that  the  writ  waa 
Nrved  by  leaving  it  with  the  brother  and  agent 
of  the  husband  at  the  residence  of  the  latter. 
It  waa  objected  that  the  service  waa  insufficient, 
vnder  the  56  Geo.  3,  c  100,  s.  2.>    But  on  its 


*  Which  requires  the  service  of  such  writ 
''either  by  the  actual  delivery  thereof  to  him, 
W,  or  them,  or  by  leavinar  the  same  at  the 
plaea  where  the  pai^  shall  be  conined  or  re- 


appearing that  the  husband  had  instructed 
counsel  to  appear  on  the  return,  Jertie,  C.  J., 
held,  that  he  had  sufficient  notice  of  the  wriu 

An  objection  was  also  taken  on  behalf  of  the 
wife  sgainst  the  Conrt's  dealing  with  the  return, 
in  the  absenceof  the  husband,  without  an  affidavit 
verifying  it,  and  an  opportunity  being  given 
to  inquire  into  the  truth  of  the  matters  alleged 
therein. 

Jervie,  C.  J.,  said,  "  Upon  inquiry,  I  find  it 
is  not  necessary  for  the  party  to  appear.  And 
the  case  of  Leonard  Waieon  and  otkere  (the 
Canadian  prisoners)  9  A.  &  £.  731  $  1  Per.  k 
D.  516,  seems  to  show  that  the  return  must  be 
taken  to  be  true,  and  need  not  be  verified  by 
affidavit.  It  was  doubted  in  that  case  whether 
there  be  any  mode  (other  than  by  action)  of 
impeaching  the  truth  of  such  return,  or  of  in- 
troducing new  matter.  I  must  confess  I  should 
have  thought  that  it  was  competent  to  the  party 
at  whose  suit  the  writ  is  obtained  to  impeach 
the  return  upon  affidavit,  or  to  traverse  it  and 
go  to  a  jurjr,  or  to  argue  upon  the  return  that 
it  does  not  justify  the  detention."  In  re  Hakc" 
will,  12  Com.  B.  S23. 


INNS  OP  COURT. 

public   BXAICINikTION. 

HUofy  Term,  1854. 

Thk  Council  of  Legal  Education  have  ap* 
proved  of  the  following  Rules  for  the  Public 
Exsmination  of  the  Students. 

The  attention  of  the  Students  is  requested 
to  the  following  Rules  of  the  Inns  of  Court : — 

"  As  an  inducement  to  Students  to  propose 
themselves  for  examination.  Studentships  shall 
be  founded  of  Fifty  Guineas  per  annum  each, 
to  continue  for  a  period  of  three  years,  and  one 
such  Studentship  shall  be  conferred  on  the 
most  distinguished  Student  at  each  Public  Ex- 
amination ;  and  further,  the  Examiners  shsll 
select  and  certify  the  names  of  three  other 
Students  who  sbul  have  passed  the  next  best 
Examinations;  and  the  Inns  of  Court  to  which 
such  Students  belong,  may,  if  desired,  dispense, 
with  any  Terms,  not  exceeding  two,  that  may 
remain  to  be  kept  by  such  Students  previously 
to  their  being  called  to  the  Bar.  Provided 
that  the  Examiners  shsll  not  be  oblij^ed  to 
confer  or  grant  any  Studentship  or  Certificate, 
unless  thev  shall  be  of  opinion  that  the  Exami- 
nation of  the  Students  they  select  has  been  such 
as  entitles  them  thereto." 

"At  every  call  to  the  Bar  those  Students 
who  have  passed  a  Public  Examination,  and 
either  obtained  a  Studentship  or  a  Certificate 
of  Honour,  shall  take  rank  in  seniority  over 
all  other  Students  who  shall  be  called  on  the 
same  day.'* 

"  No  Student  shall  be  digtble  to  be  called  to 
the  Bar  who  shall  not  either  have  attended 
during  one  whole  year  the  Lectures  of  two  of 


strained,  with  any  servant  or  agent  of  the 
person  or  persons  so  confining  or  restraining." 
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Mules  for  the  PubSc  Exandnatum  of  CawRdaies 

for  Honours^  or  Certificmtes  entitling  Students 

to  be  called  to  the  Bar, 

An  ExaminfttioD  will  be  held  in  next  Hilary 
Term,  u>  which  a  Student  of  anj  of  the  Inne  of 
Goiirt,  who  is  desirous  of  becoming  a  Candi- 
date for  ja  Studentship  or  Honoun,  or  of  ob- 
taining a  Certificate  of  fitness  for  being  called 
to  the  Bar,  will  be  admissible. 

Each  Student  proposing  to  submit  himself 
for  Examination,  will  be  required  to  enter  his 
name  at  the  Treasurer's  Office  of  the  Inn  of 
Court  to  which  he  belongs,  on  or  before  Wed- 
nesday, the  4th  day  of  January  next,  and  he 
will  further  be  required  to  state  in  writing 
whether  his  object  in  offering  himself  for  Exa- 
mination is  to  compete  for  a  Studentship  or 
other  honourable  distinction ;  or  whether  he  is 
merely  desirous  of  obtaining  a  Certificate  pre- 
liminary to  a  call  to  the  Bar. 

The  Examination  will  commence  on  Wed- 
nesday, the  nth  day  of  January  next,  and  will 
be  continued  on  the  Thursday  and  Friday  fol- 
lowing. 

It  will  take  place  m  the  Benchers'  Reading 
Room  of  Lincoln's  Inn ;  and  the  doors  will  be 
closed  ten  minutes  after  the  time  appointed  for 
the  commencement  of  the  Examination. 

The  Examination  by  printed  Questions  will 
be  conducted  in  the  following  order:  — 

Wednesday  Morning,  the  1  lib  January,  at 
half-past  Nine,  on  Constitutional  Law  and 
Legs!  History ;  in  the  Afternoon,  at  half- 
past  One,  on  Equity. 

Thursday  Morning,  the  12th  January,  at 
half. past  Nine,  on  Common  Law;  in  the 
Afternoon,  at  half-past  One,  on  the  Law 
of  Real  Property,  &c. 

Friday  Morning,  the  13th  January,  at  half- 

fast  Nine,  on  Jurisprudence  and  the  Civil 
jSlw  ;  in  the  Afternoon,  at  half-past  One,  a 
Paper  will  be  given  to  the  Students  includ- 
ing Questions  bearing  upon  all  the  fore- 
going subjects  of  Examination. 
The  Oral  Examination  will  be  conducted  in 
the  same  order,  during  the  same  hours,  and  on 
the  same  subjects,  as  those  alreadv  marked  out 
for  the  Examination  by  printed  Questions,  ex- 
cept that  on  Friday  Atternoon  there  will  be  no 
Oral  Examination. 

The  Oral  Examination  of  each  Student  will 
be  conducted  apart  from  the  other  Students ; 
and  the  character  of  that  Examination  will  vary 
according  as  the  Student  is  a  candidate  for 
Honours  or  a  Studentship,  or  desires  simply 
to  obtain  a  Certificate, 

The  Oral  Examination,  and  printed  Ques- 
tions, will  be  founded  on  the  books  below 
mentioned;  regard  bein^c  had,  however,  to  the 
particular  object  with  a  view  to  which  the 
Student  presents  himself  for  Examinatiun* 

In  determining  the  question  whether  a  Stu- 
dent has  passed  the  Examination  in  such  a 
manner  aa  to  entitk  hkn  to  be  ciUed  to  the 
Bar,  the  Examinen  wiA  paminBy  Imts  regard 


to  the  general  knowledge  of  Law  and  Junspm' 
dence  which  be  has  displavad. 

A  Student  may  present  himself  at  any  anin. 
l)er  of  Examinations,  until  he  shall  have  ob- 
tained a  Certificate. 

Any  Student  who  shall  obtain  a  Certificate 
may  present  himself  a  second  time  for  Exami- 
nation  as  a  Candidate  for  the  Studentship,  but 
only  at  one  of  the  three  Examinations  imme- 
diately succeeding  that  at  which  he  shall  have 
obtained  such  Certificate;  provided,  that  if  any 
Student  so  presenting  lumself  shall  not  suc- 
ceed in  obtaining  the  Studentship,  his  name 
shall  not  appear  in  the  list. 

Students  who  have  kept  more  than  ten 
Terms  shall  not  be  admitted  to  an  Exami- 
nation. 

The  Reader  on  Constitutional  Law  and  Legal 
History  will  expect  all  Students  to  answer  any 
general  questions  relating  to  the  History  of 
England,  and  to  be  well  acouainted  with  the 
History  of  the  Reigns  of  James  the  First, 
Charles  the  First,  the  Civil  War,  the  Reigns  of 
Charles  the  Second  and  James  the  Second. 

llie  Candidates  for  distinction  will  be  ex- 
pected to  know  the  progress  of  our  Institutions, 
and  the  changes  of  our  Constitution.  They 
will  be  examined  as  to  the  details  of  the  Par- 
liamentary struggles,  and  of  the  Sute  Trials 
during  the  above-mentioned  Reigns ;  and  also 
the  progress  of  Constitutional  Law.  They  will 
also  be  required  to  answer  qtiestions  on  the 
Treaties  between  this  Country  and  the  Ststes 
of  Europe  during  the  same  period. 

The  looks  for  the  ordinary  Examination  will 
be  Hallam,  Rapin,  and  Blackstone. 

Those  for  the  Candidates  for  distinction  will 
be  Hallam,  Rapin,  Burnet's  History  of  his 
own  Times,  Sir  W.  Temple's  Letters  and  Me- 
moirs, Ivord  Clarendon's  History  and  Life, 
May's  History,  and  the  State  Trials. 

The  Reader  on  Equity  proposes  to  examine 
in  the  following  books : — 

1.  Mitford  on  Pleadings  in  the  Court  of 
Chancery  ;  Fonblanqne  on  Equity ;  Prin- 
cipal Cases  in  White  and  Tudor's  Leadii^ 
Cases ;  the  Act  for  the  Improvement  of 
Equity  Jurisdiction,  15  &  16  Vict.  c.  86. 

2.  Spence  on  the  Equitable  Jurisdiction  of 
the  Court  of  Chancery,  vol.  i.,  part  3, 
book  1 ;  Story's  Commentaries  on  Equity 
Jurisprudence,  vds.  1  and  2 ;  White  and 
Tudor's  Leading  Cases,  vols.  1  and  2; 
Sir  James  Wigram's  Points  in  the  Law  of 
Discovery. 

Candidates  for  Certificates  of  Fitness  to  be 
called  to  the  Bar  will  be  expected  to  be  wbH 
acquainted  with  the  books  mentioned  in  the 
first  of  the  above  classes. 

Candidates  for  a  Studentship  or  Hommn 
wHl  be  examined  in  the  books  mentioned  in 
the  two  classes. 

The  Reader  on  the  Lam  of  Real  Fropertf 
proposes  to  examine  in  the  following  booia 
and  sulijects  s— 

I.  Willimiw— RmI  Th>]Nf«y. 

9.  Stephen^-OoHim.,  vol.  i.,  book  9. 

3.  The  Leaniing  ol  Fpnwra— Siigd,  on  Pov^ 


Inm  of  Cmtfii'-^andidaiei  who  panei  tk$  BwammatianM 
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chap.  I,  •set*  1.  t,  4;  chap.  2;  chap.  3« 
sect.  2.  3;  chap.  4;  chap.  6,  sect.  1 

4.  The  Statutory  Alterations  effected  in  the 
Law  of  Real  Property  from  the  commence- 
ment of  the  reign  of  William  IV. 

5.  Th?  Leaminj^  of  Powers— -Sujrd.  on  Pow., 
chap.  6,  sect.  9  ;  chaps.  7,  8,  IS. 

6.  Cruise,  Dig.,  lit.  xvi.,  "  Remainders." 
Candidates  for  a  Studentship,  or  other  ho> 

norary  distinction,  will  he  examined  in  all  the 
foregoin;;  books  and  subjects.  Candidates  for 
a  certificate  merely  will  be  examined  in  1,  2, 
and  3. 

The  R^nr/er  on  Jarisprvdence  and  the  Civil 
Law  proposes  to  examine  on  the  following 
subjects : — 

1.  The  Roman  Law  of  Person?.  The  mo" 
dern  treatises  referred  to  may  be  the  In" 
stitutiones  and  Commentarii  Juris  Ro- 
mani  Pri\-ati  of  AVamkonig ;  and,  on  the 
subject  of  Tutelage,  the  Pandekten  of 
Puchia. 

2.  The  Roman  Law  of  Criminal  Process. 
The  modern  authorities  consulted  may  be 
Labonlaye — Lois  Criminelles  des  Roraains ; 
Plattner — De  J  arc  Criminura  Romano, 
Qusest.  VL;  or  Phillimore — Introduction 
to  the  Study  of  Roman  Law,  pp.  133,  et 
•eq. 

3.  The  Conditions  of  Legislative  Power. 
Austin — Province  of  Jurisprudence  De- 
termined, Lect.  vi.,  pp.  197—296. 

4.  The  Conflict  and  Harmony  of  Laws  in 
the  Interpretation  of  Foreign  Contracts. 
Foelix— Droit  International  Priv^,  pp.  136, 
et  scq. ;  Story — (/onflicl  of  Lawn,  chap.  viii. 

5.  The  Rights  and  Duties  of  Neutrals. 
Wheaton  — Elements  of  International  l^w, 
French  ed.,  vol.  ii.,  pp.  72,  et  seq. ;  Eng- 
lish ed.f  vol.  ii.,  pp.  132,  et  seq. 


Candidates  for  Distinction  will  be  examined 
in  all  the  foregoing  subjects  :  Candidates  for  a 
Certificate  will  be  examined  in  4,  and  also  in 
I,  so  far  as  the  subject  there  indicated  is  treat* 
ed  of  in  the  1st  Book  of  the  Commentaries  of 
Gaius,  and  in  the  Institutes  of  Justinian. . 

The  Reader  on  Common  Law  proposes  to 
examine  in  the  undermentioned  books  and 
subjects: —  •  -•    ♦ 

1 .  The  Nature  and  Component  Elements  of 
our  Common  Lhw  as  set  forth  in  Black- 
stone's  (or  Stephen'n)  Commentaries,  vd. 
i.,  Introduction,  sect.  3. 

2.  The  Law  of  Contracts— so  far  as  treated 
of  in  Smithes  Lectures  upon  that  subject 
— LectP.  I — 5  inclusive. 

3.  The  Common  Law  Procedure  Act  so  hx 
as  it  relates  to : — 

1.  Writs  for  commencement  of  Actions, 
6s.  2—25. 

2.  Pleadings  in  general,  ss.  49 — 57.  . 

4.  The  Practice  •connected  with  the  Indict- 
ment,—what  it  is,  when  and  against  whom 
it  lies,  anrl  how  found  fArchhold's  Crimi- 
nal Pleading  by  Welsby,  IJih  edition, 
chap.  1,  ss.  1,  2,  and  7)* 

5.  The  Law  as  to  Bailments  in  General 
(Story  on  Bailments,  chap.  1). 

6.  The  case  of  Ashbtf  v.  fVkiie,  1  Smith's 
I«ead  Cas.  105,  wjth  the  note  thereto. 

Candidates  who  desire  a  Certificate  merely, 
will  be  examined  in  the  1st,  ^nd,  and  6th  of 
the  above  subjects. 

Candidates  for  the  Studentship  or  for  Ho- 
nours  will   be  expected   to  answer  questions  ' 
arising  upon  all  the  subjects  and  portions  of 
books  above  specified. 

By  Order  of  the  Council, 

Richard  Betiirll,  Ckairmam, 
Council  Chamber^  Lincotti^s  Inn, 
2nd  Den.,  1853. 


CANDIDATES  WHO  PASSED  THE  EXAMINATION, 
Michaelmai  Term,  1853. 


Names  of  Candidates,  To  whom  Articled,  Assigned^  Sfc, 

Andrews.  Tliomas,  M. A Roliert  Henning  Parr;  Richard  Weston  Parr 

Arnold.  Harry John  Carnell 

Amott,  James William  Wilson  ;  John  Clayton  ;  William  Dnntt 

Attree,  Thomas  Mill Thomas  Johnson 

Bsdfsr,  Henry  Parkin Thomas  Badger 

Bankes.John  Lewia Septimus  Booker 

Barnard,  George  William John  BarnMrd 

Batborst,  Henrr lUchard  Uaf burst 

Beale,  Richard 'Francis  Whatman   ....  Williiim  Beale  ;  Thomas  Marlow;  Jns.  Kln^sford 

Bedford,  Edwin John  Curtia 

BjlUnga,  William,  jan Tbomaa  Ingram 

Boydell,  William  Tboroat Samuel  Bovdell 

Bndley,  George Charlea  Bo1nif*r 

Braisey,  John ,  John  Spenkman 

Brown,  Lancelot  Charles James  Lenmn 

Bubb,  Charlea John  Buhl, 

Calthorp,  Tbonni  JJounia John  5»mith  Rymer 

Cleveland,  Henry Matthew  Ilnckham 

Clowee,  William William  NichoU  Marcjr ;  Fredertek  U«>bf.Partndgo 

Coatea,  John Charlps  Saverv 

Ooekerill,  Tbomaa  Marthall    .                          .        .  H<*nry  fleirx*;  William  Pinn 
Cooaedioe,  Jamec George  Herbert  l^winj  Geo  ge- Cord w«n 


16&  Candidates  who  pasted  the  Examhkatiim. 

Names  of  Caadidates,  To  whom  AHided,  Assigned,  ^. 

Cooper,  Doufclu John  Murtin  Cooper 

Deglish,  William  Stephen Williem  Loekey  Herle 

Darii,  Hyman Edwerd  Welter  Hainei 

Edwards,  Edtrard  Webb Robert  Phippen  Edwarda 

ErtOD,  Peter  Ellis Jamea  Eyton ;  Edar.  Grifith  Powell  ;  Ju.  Ejton 

Flewker,  William John  Flewker 

Fozy  Heorv  Atberton Henry  Bury ;  John  Botj 

Gray,  David Joaeph  Woodcock 

Greatbead,  Joseph,  B.  A Wordsworth  and  Dann 

Haire,  John  Kell Cbarlea  Spilman  Todd 

Hampton,  Cbarlea  James Edward  Lambert 

Harris,  Edmund Geonre  Harria 

H&elis,  William  Hopes William  Watson 

Hellini;s»  Robert  Wiotle Robert  Hawkins  Helltngs 

Henwood,  Edward John  Mackinaon 

Hiokin,  John  Warwick  .        .....    William  Ratbbone;  William  Moss 

Hifrginson,  Arthur Robert  Edwards 

Hill,  Frederick  Virian Frederick  Hill 

Howes,  Richard William  Harria ;  Nathaniel  Maaon 

Hunt,  Thomas William  Oakea  Hunt 

lies,  John  Arthur Francis  William  Calrert 

Jerwood,  Richard Thomaa  Walker 

Jobnaon  William Thomas  Johnson 

Judge,  Thomns  Edward  Bristow    .        •        .        •   Thomas  Graham 

Keigbley,  John  Norman lliomas  Dodd  KeigUey 

Langbome,  Frank John  Buchannan 

Lavender,  George  Henry Charles  Lewia  Brett ;  Alex.  Sherman ;  T.  Wesley 

Lawrence,  Edward  jun Thomas  Plewa 

Lloyd,  Arthur  Gore William  Hobbs 

Lloyd,  Richard  George  Daries     •        •        •        •   Henry  Bremner ;  George  Henir  Taylor 
M'Laren,  Andrew  ••••••   William  Fox  Clark 

Markby  Alfred       • Thomas  Borrett 

Marstooy  PerciTal  •        .        •        •        •        •        •   William  Urwick 

Hercer,  William John  Jackson  Blandy 

Metcalfe,  Arthur Charles  Metcalf,  jon. 

Millett,  John  jun John  Nicholaa  RIehnrda  Millett 

Minor,  William Jamea  Lane 

Moseley,  John  Kent      •        •        •        .        .         .  John  Pike 

Morton,  Alfred  Charles Auicustus  Charles  Veley 

Nash,  Jamea  J  on. William  Nichols  Maroy 

Newman,  Edwin,  jun.,  B.  A Edwin  Newman ;  Henry  Seymonr  Westmaeott 

Nicholson,  Richard  Ward Richard  Nicholaon 

Nieholaon,  Steuart  Fleming James  Garden  Seton 

Norton,  William  Sonth  •        •        •        •        •  Silas  Norton 

Oldaker,  Chariea Edwin  Ball 

Owen,  Sackville  Herbert William  Herbert  Owen 

Palmer.  Philip  Httohen Thomaa  Hitehen  Palmer 

Pawle,  John  Christopher Wm.  F.  Walker ;  C.  A.  Brookfield  ;  S.M.  Cooper 

Pedley«  Joshua,  jun John  Droce 

Penfold,  John  Croucher Willinm  Penfold 

Perry,  Jamea  William  .....*  John  Welchman  Whatelsy 

Poncia,  Thomaa  Francis Edwin  Wright 

Poole,  John  David Francis  Short 

'  Prmtt,  Walters  Freak James  Pratt 

Proctor,  Henry Edward  Fntvoye ;  George  Henry  Sawtell 

Randall,  John  Farr T.Randall;  J.Murdoch}  T.M.Wilkin;  T.RoidiU 

Ridley,  Joseph  James Jackson  Townaend 

Roe,  Josiab  Stidder William  Henry  Moberly 

Sedler,  Benjamin  Greame Herbert  George  Goldtngham 

Seliabury,  Thomas  Dodson John  Sharp 

Sanderaon,  William  Barker Richard  Arthur  Dnfty;  Charles  Nixon 

Sherman,  Matthew  Reid        •        •        •        •        •    Devid  Simpson  Morieo 

Simmons,  William  Edward John  Holyoake 

Simpeon,  William  Henry Freelend  and  Raper 

Small,  William Joaeph  Richardson ;  John  Richardson 

Smith,  Sidney,  jnn. Joeeph  Wheelock  ;  Sidney  Smith,  sen. 

Spencer,  William  ••••••   George  Spencer 

Stephena,  John  Beeehiag Edward  George  Craig;  Thomaa  Holme  Bower 

Stnbbs,  Thomaa  James Thomaa  Parker 

Thorn,  Henry Bnigen  Fry ;  Edward  Bromley 

Tiplady,  John,  Jon.        •••••.  John  Tipladv 

Toaalinson,  WilliaB  Heavy  Bedlbfd       •        •        .  John  Maradrn 

ToBon,  Gaorga Henry  Toaon 
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Names  of  Candidates.  To  whom  Ariic(ed,  Assigned,  /ffC. 

Tweedale,  James  Frederick John  Suaunersealei 

Unben,  William  Croirtber Thomas  Umbers 

Vaogbao,  James  .         .         ,        .        .        .        •  William  Fovrler 

Waddio^OD,  Granville  FArrers      .        •        •        .  Alex.  Waddington;  J.Junea,jan;  A.  Wadding^on 

Wainwhght,  George  William  Reed      •        •        .  John  0>mbe 

Walker,  Charlea Benjamin  Terrj ;  Richard  Hird 

Walker,  Francis Horatio  Nelson  Fisher 

Webster,  John  Frederick John  Websler;  Chis.Edfr.  White;  Edir.  White 

Wait,  Thomas       ....••.  Stephen  Walters 

Woodman,  Benjamin William  Woodman ;  Ralph  Compton 

Wonley,  Cbarlea  Kadsdell Thomas  Oldman 

Wright,  Edward Robert  Hiorne  Hohbet 

Wright,  Henrjr Thomas  Waierirofth 

Wjati^  Charles  William Charles  William  PotU ;  Hugh  UeaTer  RoberU 


LOCAL  AND  PERSONAL  ACTS. 

Dtdared  Public,  and  to  be  Judtciall^  Noticed, 
16  &  17  Vict.  1853. 

1.  An  act  to  consolidate  the  Stock  and 
Powers  of  the  Corporation  of  **  The  London 
Annnnce  of  Houses  and  Goods  from  Fire  *' 
with  the  Stock  and  Powers  of  the  Corporation 
of  "The  London  Assurance,"  and  to  confer  on 
the  kst-named  Corporation  the  Powers  of 
"The  London  Assurance  Loaji  Company/' 
and  to  give  additional  Powers  to  ''The 
London  Assurance." 

2.  An  act  for  lighting  with  Gas  the  Town  of 
Dodlmr  and  the  Suburbs  thereof. 

3.  An  act  to  enable  the  Sunderland  Corpo- 
ration Gas  Company  to  raise  a  furUier  Sum  of 
Honey;  and  to  amend  and  enlarge  the  Provi* 
noDB  of  the  Act  relating  to  such  Company. 

4.  An  act  to  amend  the  Act  relating  to  the 
Whittle  Dean  Water  Company,  and  to  enable 
nch  Company  to  maintain  additional  Works, 
for  better  supplying  with  Water  the  Inhabi- 
tants of  the  Boroughs  of  Newcastle-upon-Tyne 
and  Gateshead,  and  certain  Places  adjacent 
ud  Dear  thereto,  in  the  counties  of  Northum- 
Oflrlsnd  and  Durham. 

5.  An  act  for  better  supplying  the  Inhabi- 
tants of  Bangor  with  Water. 

6.  An  act  to  enable  the  Redruth  and 
Chaaewater  Railway  Company  to  construct 
new  Works ;  and  for  other  puiposes. 

7.  An  acK  to  authorise  the  Bristol  Water- 
^orb  Company  to  raise  an  additional  Sum  of 
Money  by  Loan;  and  for  further  amending 
"The Bristol  Waterworks  Act.  1846/' 

8.  An  act  for  incorporating  the  Ormskirk 
GaiUght  Company. 

9.  An  act  to  enable  the  Mayor,  Aldermen, 
and  Bnrsesses  of  the  Borough  of  Carmarthen 
^proTide  and  maintain  a  new  Cattle  Market 
nsce  and  Slanghter-hooses,  to  amend  the  Act 
»Vftgakting  the  existing  Marketa  in  the  said 
«»otigh,-and  for  other  purposes. 

10.  An  act  for  the  more  equal  Diviskm  of 
we  Boroogh  of  Cork  into  Wards«  and  to  pro- 
]^  for  the  better  Constitution  and  Regulation 
g  ">c  Municipal  Corporation  of  the  said 
flonrogh ;  and  for  other  purposes. 


1 1.  An  act  for  lighting  with  Gas  the  Town 
of  Nottingham,  and  certain  Parishes  and  Places 
adjacent  thereto. 

12.  An  act  for  increasing  the  Capital  and 
extending  the  Powers  of  the  Devonport  Gas 
and  Coke  Company,  and  for  other  purposes. 

13.  An  act  to  repeal  the  Preston  Gas  Com« 
pany's  Act,  passed  in  the  Second  Year  of  the 
Reign  of  Queen  Victoria,  and  to  make  other 
provisions  in  lieu  thereof. 

14.  An  act  to  amend  "The  Norfolk  Estuary 
Act,  1846,"  and  "The  Norfolk  Estuary  Amend- 
ment, Act,  1849.*' 

15.  An  act  for  constructing  and  maintain- 
ing a  Pier  at  Great  Yarmouth,  in  the  County 
of  Norfolk,  to  be  called  "The  Great  Yarmouth 
Wellington  Pier." 

16.  An  act  for  empowering  the  Mavor, 
Aldermen,  and  Burgesses  of  the  Borougn  of 
Evesham  in  the  County  of  Worcester,  to  build 
and  maintain  a  Bridge  over  the  River  Avon  in 
the  said  Borough ;  and  for  other  purposes. 

17.  An  act  for  supplying  the  Inhabitants 
of  the  Town  of  Great  Yarmouth  and  adjacent 
Places  with  Water. 

18.  An  act  for  providing  Waterworks  and 
Gasworks  for  the  Town  of  Lowestoft  in  the 
County  of  Suffolk,  and  for  reguUting  the 
Market  there,  and  for  other  purposes,  of  which, 
the  Short  Title  is  "  The  Lowestoft  Water,  Gas, 
and  Market  Act,  1853." 

19*  An  act  to  amend  the  Acts  relating  to  the 
Dublin  and  Belfast  Junction  Railway  T'Ompany, 
and  for  other  purposes. 

20.  An  act  to  enable  the  Crystal  Palace 
Company  to  divert  certain  Roads  and  to  pur- 
chase Lands ;  and  for  other  purposes  relating 
to  the  Company. 

21.  An  act  for  amending  the  Provisions  of 
certain  Acts  of  Parliament  relating  to  the  Civil 
Court  of  Record  of  the  Borough  of  LiverpooU 
and  the  Process,  Practice,  and  Mode  of  Plead- 
ing in  the  said  Court,  and  for  extending  the 
jurisdiction  thereof. 

22.  An  act  for  enabling  the  Company  of 
Proprietors  of  the  Sheffield  Waterworks  to  ex- 
tend their  Works,  and  to  obtain  a  further 
Supply  of  Water  from  the  Rivers  RiveUn  and 
Loxley  and  their  Tributaries,  and  for  consoli- 
dating the  Acto  relating  to  snch  Company. 

23.  An  act  for  supplying  the  Inhabitante  of 
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the  University  and  Borough  of  Cambridge  and 
other  Places  adjoining  thereto  with  Water. 

24.  An  act  for  repealing  an  Act  called  "The 
CardifT  Waterworks  Act,  1850/'  and  granting 
other  Powers  in  lieu  thereof ;  and  for  autho^ 
rising  the  Cardiff  Waterwoiks  Company  to 
nuse  further  Money. 

25.  An  act  for  better  supplying  with  Water 
the  Parishes  of  Brighton,  Hore,  and  Preston 
in  the  County  of  Sussex. 

26.  An  act  for  amending  the  Provisions  of 
existing  Local  Acts  relating  to  the  Borough  of 
Stockport. 

27.  An  act  for  discharging  the  Inhabitants 
of  the  townships  of  Wakefield,  Alverthorpe- 
with-Thornes,  Horbury,  Stanley- with- Wrcn- 
thorpe,  Sandal  Magna,  and  Crigglestone,  in 
the  PariKhes  of  Wakefield  and  Sandal  Magna, 
in  the  West  Riding  of  the  County  of  York, 
from  the  Custom  of  grinding  Corn,  Grain,  and 
Malt  at  certain  Corn  Mills  in  the  said  Town- 
ships of  Wakefield  and  Horbury  and  Parish  of 
Sandal  Magna,  and  for  making  Compensation 
to  the  Proprietors  of  the  said  Mills. 

28.  An  act  for  the  further  Improvement  of 
the  Borough  of  Wolverhampton,  and  for  regu- 
lating the  Markets  therein,  and  for  other  pur- 
poses. 

'  29.  An  act  for  better  lighting,  watching,  and 
otherwise  improving  the  Town  of  Blackpool 
and  the  rest  of  the  Township  of  Lavton  with 
Warbrick  in  the  County  Palatine  of  Lancaster, 
and  for  other  purposes,  and  of  which  the  Short 
Title  is  '*The  Blackpool  Improvement  Act, 
1853." 

30.  An  act  for  the  Improvement  and  Regu- 
lation of  the  Borough  of  Great  Grimsby  in  the 
County  of  Lincoln  ;  for  better  supplying  the 
Inhabitants  thereof  with  Water  ;  for  provid-  j 
ing  a  new  Burial  Ground;  for  enlarging  the 
Market  Place ;  for  making  an  Outfall  for  the  i 
Sewers  of  the  Town ;  and  for  other  purposes. 

31.  An  act  for  supplying  with  Water  several 
Townships  and  Places  in  the  Parishes  of 
Whalley,  Bury,  Radcliffe,  Prestwich-cum- 
Oldham,  and  Bolton-le- Moors  in  Lancashire ; 
send  for  incorporating  the  Bury  and  Radcliffe 
Waterworks  Company. 

32.  An  act  for  the  Extension  of  the 
Boundaries  of  the  Municipal  Borouffh  of  Sal- 
ford  and  otherwise  improvmg  the  said  Borough, 
and  for  other  purposes. 

33.  An  act  to  empower  the  Midland  Railway 
Company  to  create  new  Shares  or  to  grant 
Annuities  for  the  Extinguishment  of  their 
Debenture  Debt ;  and  for  other  purposes. 

34.  An  act  to  enable  the  Scottish  Central 
Railway  Company  to  convert  their  Mortgage 
and  Bond  Debt  into  Debenture  Stock. 

35.  An  act  for  making  a  Road  or  Street 
from  the  South  End  of  Waverley  Bridge  Road, 
adjoining  the  General  Railway  Station  at 
Princes  Street,  to  the  High  Street  in  the  City 
of  Edinburgh. 

36.  An  act  for  the  Maintenance  and  Regula- 
tion of  the  Harbour  of  Teignraouth  and  the 
Navigation  of  the  River  Teign,  and  for  other 
purposes. 


37.  An  act  for  making  a  Canal  from  the 
Francis  Dock,  connected  with  the  Duke  of 
Bridgewater's  Canal*  at  Runcorn  in  the  Couoty 
of  Chester,  to  join  the  Weston  Canal  or  Ri?er 
Weaver  Navigation  at  or  near  Weston  Point  in 
the  same  Parish,  and  to  be  called  the  Runcorn 
and  Weston  Canal. 

38.  An  act  to  alter  and  amend  the  ProvisioM 
of  "  The  City  of  Norwich  Waterworks'  Act, 
1850,"  and  to  grant  further  Powers  to  the 
Company  thereby  incorporated. 

39.  An  act  for  esUblishing  a  Corn  Exchange 
and  regulating  the  Markets  in  the  Boroujjh  of 
Reading,  and  for  other  pnrposes,  and  of  which 
the  Short  Title  is  "The  Reading  Corporation 
Markets'  Act,  1853." 

40.  An  act  to  increase  the  Capital  and  extead 
the  Powers  of  Price's  Patent  Candle  Company, 
and  to  consolidate  the  Acts  relating  to  the 
Company. 

41.  An  act  for  making  a  Railway  from  Chi- 
chester to  Bognor. 

42.  An  act  for  enabling  the  Mayor,  Aldermen, 
and  Burgesses  of  the  Borough  of  Oldham  in 
the  County  Palatine  of  Lancaster,  to  purchase 
and  maintain  Gasworks  and  Waterworks;  and 
for  other  purposes. 

43.  An  act  for  enabling  the  Shipley  Gaslight 
Company  to  raise  a  further  Sum  of  Money; 
and  for  extending  the  limiU  of  their  existing 
Act  to  the  adjoining  Township  of  Baildon. 

44.  An  act  to  extend  the  Limits  of  the 
Blackburn  Gaslight  Company's  Act  for  the 
Supply  of  Gas,  and  to  authorise  the  raising  of 
afurdier  Sum  of  Money,  and  for  other  pur- 
poses. 

45.  An  act  to  consolidate  the  Acts  relating 
to  the  Leeds  Gaslight  Company,  to  authorise 
the  Company  to  raise  a  further  Sum  of  Money, 
and  for  other  purposes. 

46.  An  act  for  incorporating  the  Madrai 
Railway  Company,  and  for  other  purposes  con- 
nected therewith. 

47.  An  act  for  making  certain  Improvements 
in  the  River  Severn,  and  for  amending  the  Acli 
relating  thereto. 

48.  An  act  for  better  supplying  with  Water 
the  Borough  of  Preston  in  the  County  of  Lan- 
caster, and  for  authorising  the  Local  Board  of 
Health  for  the  Borough  of  Preaton  aforesaid, 
to  purchase  the  Preston  Waterworks. 

49.  An  act  to  enable  the  Edinburgh  \N  ater 
Company  to  ruse  a  further  Sum  of  Money; 
and  for  other  purposes. 

50.  An  act  to  enable  the  Dundee  vVatcr 
Company  to  construct  additional  Worki  wr 
obtaining  a  further  supply  of  Water ;  and  for 
other  purposes. 

51.  An  act  to  authorise  the  WakcfieW  iw- 
rough  Market  Company  to  raise  a  further  Sam 
of  Money. 

52.  An  act  to  authorise  the  Creation  of  rr^ 
ference  Stock  by  the  Manchester,  Sheffield,  nd 
L^olnshire  Railway  Company  in  lieu  of  v^ 
benioree,  and  the  Hednetion,  Division,  sno 
ConsolidatiM  into  Stock  of  tke  Manchrsttf 
and  Lincoln  Union  Shans  of  the  saiH  lUiiwvf* 

53.  An  act  to  repeal  the  Act  for  maintaining 


Local  md  Fermmal  AeU^'^FrqfegtUmal  LuU. 


the  Turnpike  Road  leading  oat  of  the  Alston 
Turnpike  Road  at  Branch  End  in  the  County 
of  Northamberland,  throu|?h  Catton,  Allen- 
dale Town,  and  Allenheada,  to  Cows  Hill  in 
the  County  of  Durham,  and  to  make  other 
provisions  in  lieu  thereof. 

54.  An  act  for  making  a  Railway  from 
Lough  Swilly  in  the  County  of  Donegal  to  the 
River  Foyle  near  the  City  of  Londonderry. 

55.  An  act  to  renew  the  Term  and  continue 
the  Powers  of  an  Act  passed  in  the  7th  year  of 
the  reign  of  his  Majesty  King  George  the  4th, 
intituled  "  An  Act  for  more  effectually  repair- 
ing and  improving  the  Roads  leading  from 
Picks  Hill  near  the  Town  of  Langport  East- 
over  in  the  County  of  Somerset,  through  High 
Ham,  Ashcott,  and  other  places,  to  Meare  in 
the  said  County/' 

56.  An  act  to  enable  the  Mayor,  Aldermen, 
and  Citizens  of  the  City  of  York  to  purchase 
the  Undertaking  of  the  Fobs  Navigation  Com- 
pany, and  to  execute  Works  for  the  sanitary 
Improvement  of  the  said  City;  to  alter  the 
Tolls  taken  in  the  Cattle  Markets  and  Fairs  in 
the  City  ;  and  for  other  purposes. 

5r.  An  act  to  extend  and  amend  the  Powers 
and  Provisions  of  the  "  Portadown  and  Dun- 
gaonon  Railway  Act,  1847." 

58.  An  act  to  amend  an  Act  passed  in  the 
5th  year  of  the  reign  of  his  Majesty  King 
George  the  4th,  for  granting  certain  Powers 
and  Authorities  to  the  Australian  Agricultural 
Company,  and  to  alter  the  Capital  of  the  said 
Company. 

59.  An  act  for  better  supplying  with  water 
the  Town  or  Village  of  Bacup  and  the  Neigh- 
bourhood thereof  in  Lancashire. 

60.  An  act  to  amend  the  Acts  relating  to 
the  Great  Northern  Railway  Company,  to  au- 
thorise an  Increase  of  Capital,  and  for  other 
purposes. 

61.  An  act  to  consolidate  and  amend  Three 
several  Acts  passed  in  the  reign  of  King  George  I 
the  3rd,  for  draining  and  preserving  certain 
Fen  Lands  and  Low  Grounds  lying  in  the 
South  Level,  Part  of  the  Great  Level  of  the 
Feus  commonly  called  Bedford  l^vel,  and  in 
the  County  of  Cambridge,  between  the  River 
Cam  otherwise  Grant,  West,  and  the  Hard 
Umds  of  Bottisham,  Swaffham-Bulbeck,  and 
Swaffbam  Prior,  East;  and  for  other  purposes 
therein  mentioned. 

62.  An  act  for  more  effectually  repairing  the 
Boad  from  Graveaend  to  Wrotham,  and  from 
thence  to  Borough  Green,  all  in  the  County  of 
Kent, 

63.  An  act  for  making  a  Railway  from  Dart- 
ford  in  the  County  of  I&nt  to  Farningham  in 
the  same  County,  to  be  called  the  Darenth  Val- 
ley Railway  ;  and  for  other  purposes. 

64.  An  act  for  constructing  a  Market  for 
the  sale- of  Cattle  and  other  Animals  in  the 
Borough  of  Ludlow  in  the  Couny  of  Salop. 

66*  An  act  to  amend  the  Acts  regulating  to 
the  Drainage  and  Embankment  of  certain 
Lands  in  Lough  Swilly  and  Lough  Foyle  in 
the  Counties  of  Ponegal  and  Londonderry. 

66.  An  act  for  supplying  with  water  the 
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Town  of  Weston^tuper-Mare  in  the  County  of 
Somerset. 

67.  An  act  for  supplying  the  Borough  of 
Wigan  in  the  County  Palatine  of  Lancaster  with 
water,  for  the  better  Regulation  of  the  Police 
therein  ;  and  for  other  purposes. 

68.  An  act  to  enable  the  Belfast  and  Bally- 
mena  Railway  Company  to  make  a  Railway 
from  Randalstown  to  CookstoTi-n :  and  for 
other  purposes. 

69.  An  act  for  enabling  the  North  and  South 
Western  Junction  Railway  Company  to  con- 
struct a  Branch  to  near  Hammersmith,  and  to 
raise  additional  Capital;  and  for  other  pur- 
poses. 

70.  An  act  to  authorise  the  Abandonment 
of  a  Portion  of  the  Undertaking  of  the  Thames 
Haven  Dock  and  Railway  Company,  and  to 
reduce  the  Capital  of  the  said  Company,  and  to 
enable  the  Company  to  sell  Lands  not  requir* 
ed ;  and  for  other  purposes. 

71.  An  act  for  more  effectually  repairing  the 
Roads  from  Warminster  and  from  Frome  to 
the  Bath  Road,  and  other  Roads  connected 
therewith,  in  the  Counties  of  Wilts  and  Somer-' 
set,  called  or  known  by  the  Name  of  "The 
Black  Dog  Road  Trust.'' 

72.  An  act  for  enlarging  and  improving  the 
Shire  Hall  of  the  County  of  Stafford ;  remov- 
ing the  Markets  at  the  Back  of  the  Hall,  and 
providing  other  Market  Accommodation  in  lieu 
thereof;  erecting?  Rooms  and  Offices  for  the 
Town  Council  of  Stafford;  and  for  other  pur- 
poses. 

[To  he  continued,"] 


PROFESSIONAL  LISTS. 

LONDON    COMMI8SIONBR8     TO    ADMINISTER 
OATHS   IN   CHANCERY. 

Appointed  under  the  [6  Sf  17  Vict,  c,  78,  with 
dates  when  gazetted, 

Bebb,  Joseph,  12,  Argyll  Street,  Regent  St. 

Capes,  George,  1,  Field  Court,  Gray's  Iim. 
Dec.  23. 

Oliver,  Thomas,  11,  Old  Jewry  Chambera, 
London.    Dec.  16. 

Parker,  Thomas.  18,  St.  Paul's  Church 
Yard.    Dec.  23. 

Redpath,  Henry  Syme,  9,  Old  Jewy  C  ham- 
bera.    Dec.  23. 

Church,  John  Thomas,  9}  Bedford  Row, 
London.    Dec.  27. 

Reynell,  John  Griffiths,  10,  SUple  Inn, 
Holborn.     Dec.  27- 

Weeks,  Henry,  12,  Cook's  Court,  Lincola'a 
Ion. 


COUNTRY    COMMISSIONER  TO    ADMINISTER 
OATHS   IN  CHANCERY. 

Ban,  Charles,  Chester.    Dec.  27. 


PERPETUAL  COMMISiVIONRRS. 

Jppomied.mdtr  ika  Fi»m  tmd  JUammiuf  Ajt/L 
DaM»,  Jobn,  Stimfbrd,  in  and  for  the  ptrts 
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of  Kesteven,  in  the  Coanty  of  Lincoln,  alio  in 
and  for  the  Counties  of  Northampton  and  Rat- 
land.    Dec.  2. 

Farwell,  Frederick  Cooper,  Wolverhampton, 
in  and  for  the  County  of  Staflford,    Dec.  9. 

Taylor,  John  Oddin,  Norwich,  in  and  for 
the  Cfity  of  Norwich,  and  County  of  the  «aroe 
City,  also  in  and  for  the  County  of  Norfolk. 

Nov.  22.  .        ^  ,      ,. 

Twist,  John  Brown,  Coventry,  m  and  for  the 
County  of  Warwick.    Dec.  23. 

Watts,  Edward,  Hythe,  in  and  for  the 
County  of  Kent.    Dec.  16. 


DISSOLUTIONS    OF    PROFESSIONAL    PART- 
NBR8HIP8. 

From  November  22nd  to  2Zrd  Dec.  1853,  both 
inclusive,  with  dates  when  gazetted. 

Camsew,  Henry,  and  John  William  White- 
lock,  4,  Raymond  Buildings,  Gray's  Inn,  At- 
torneys and  Solicitors.    Nov.  29- 

England,  John,  and  Richard  England,  King- 
ston-upon -Hull,   Attorneys   and   Solicitors. 

Nov.  25.  ,  c,         ,  „  . 

Haines,  Edward  Walter,  and  Samuel  Hames, 
16,  Great  Marlborough  Street,  Attorneys  and 
Solicitors.    Dec.  20. 

Hanslip,  Charles,  William  Thomas  Manning, 
and  Job  Conworth,  12,  Hatton  Garden,  Soli- 
citors, Attorneys,  and  Parliamentary  Agents  (so 


far  as  regards  to  the  said  William  Thomas 
Manning).    Dec.  23.        «,.,,.     u  „ 

Marshall,  George,  and  Frederick  MarshiO^, 
Plymouth,  Attorneys  and  SoUcitore.    Nov  ^5. 

Mullins,  Charles,  and  Charles  William 
Corkc.Chew  Magna,  Attorneys  and  Solicitors. 
Dec.  13.  ,  ^  _  , . 

Robinson,  William,  and  George  Robinson, 
Uncaster,  Attorneys  and  SoUdtore.     Dm.  6. 

Sewell,  Robi^rt  Burleigh.  Charte  Wj^tt 
Estcourt,  and  John  Anthony  Dodd  Wajke, 
Newport,  Isle  of  Wight,  Attorneys  and  Sobci- 
tors  (80  far  as  regards  the  said  Robert  Burleigh 
Sewell  and  John  Anthony  Dodd  Wake).   Nov. 

25. 

Vizard,  William,  and  James  Lwnfn.  51, 
Lincoln's  Inn  Fields,  Attorneys,  Solicitors, 
Coni-eyancers,  Money  Scriveners,  Auditors, 
and  Receivers.    Dec.  2.         „    ^    .  ,    «  ^ 

Wilson,  Robert,  William  Frederick  Hwn- 
8on.  and  Ebeneser  John  Bristow,  I.  Copthril 
Buildings.  City,  Solicitors  (so  far  a«  «^8 
the  said  WiUiam  Frederick  Hamson).  Nov. 
29. 


NOTES  OF  THE  WEEK. 

SCOTCH   LAW   APPOINTMKNT. 

The  Queen  has  been  pleased  to  appoint  Ho- 
bert  Macfarlane,  Esq.,  Advocate,  to  be  Shenff 
of  the  Shire  or  Sheriffdom  of  Renfrew.— From 
the  Loadofi  Gazette  of  24rd  Dec. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS. 


Eorlf  Cbancellar. 
In  re  Pennant  and  Craigwen  Consolidated  Lead 
Mining  Compang,  mparts  Femi.    Dec.  21, 
1853. 

RB-HBARINO,  WITH  A8SISTANGB  OP  COM- 
MON LAW  JUDOB8,  OP  APPBAL  HBABD 
BY   LORDS   JU8TICB8. 

An  application  to  the  Lord  Chancellor  to  re- 
hear,  with  the  assistance  t^  two  Common 
Law  Judges,  an  appeal  from  Vice-Chan" 
cellar  Stuart,  which  had  been  heard  before 
the  Lords  Justices,  was  directed  to  be  made 
to  their  Lordships  with  such  assistance,  in 
order  to  prevent  the  expense  of  an  appeal  to 
the  House  qf  Lords, 
This  was  an  application,  on  behalf  of  the 
official  manager  of  the  above  company,  to  re- 
hear this  appeal  from  the  decision  of  Vice- 
Chancellor  Stuart,  with  the  assistance  of  two 
Common  Law  Judf^es,  in  order  to  save  the 
expense  of  an  appeal  to  the  House  of  Lords. 
It  appeared  that  the  Master  had  placed  Mr. 
Fenn  on  the  list  of  contributories,  and  that  the 
Vice-ChanceUor  Stuart  had  affirmed  such  de- 
cision, but  that  the  Lords  Justices  had  refer- 
red the  matter    back  for  further  information, 
and  had  ultimatel  y  removed  the.  name,  mth 
costs  (reported  aute\  vol.  46,p  41^). 

Halins  and-  Roxburgh  in  support;  Sslwgn 
for  Mr.  Fenn,  contri. 


The  Lord  ChanceUor  said,  the  matter  had 
come  before  the  Lords  Justices  as  an  original 
motion,  and  an  application  must  be  made  to 
their  Lordships  to  rehear  the  matter  with  the 
assistance  of  the  Common  Law  Judges,  for  the 
reasons  now  given. 

jutrn  autfticfif . 

M'NeiUie  v.  Acton.  Nov.  16, 17.  1853. 

WILL.  —  CONSTRUCTION.  —  DIRBCTION  TO 
TBUSTBBS  TO  CARRY  ON  TRADB. — POWIB 
TO  CHARGB  RBAL  B8TATB. 

A  testator  by  his  wiU  directed  his  executors 
and  trustees  to  carry  on  his  trade  as  a  coal 
proprietor  for  the  remainder  of  his  interest 
in  certain  mines,  and  he  also  charged  his 
real  and  personal  estate  with  payment  of 
his  debts,  and  funeral  and  testamentoT/ 
expenses.  His  widow,  who  was  sole  actwg 
executrix  and  trustee,  on  the  dSxeUdmer  of 
H.,  paid  off  a  mortgage  debt  due  to  the 
plaintiff,  and  the  deeds  were  re-delivered, 
hit  there  was  no  eonvegance.  She  after- 
wards deposited  the  deeds  wUh  theplaixHff 
to  secure  an  adotmce  to  carry  on  the  cot- 
lierv :  Held,  on  appeal  from  Vtce-Ckan- 
celior  Stuart  that  such  charge  was  net 
authorised  hy  the  wilL 
The  UsUtor,  Mr.  Bullock,  by  his  will,  di- 
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reded  hit  executors  and  tnitteet  to  carry  on 
and  continue  his  trada  or  buaineaa  as  a  coal 
proprietor  during  his  presant  interest  in  the 
mino  taken  by  him,  and  jthat  they  should  not 
be  responmble  for  losses  except  such  as  arose 
from  their  wilful  act  or  default.  He  also  gave 
an  annuity  to  his  wife  for  life,  and  after  charg- 
ing all  his  real  and  personal  estate  generally 
with  payment  of  his  oebu  and  funeral  and  tea- 
tamenury  ezpensest  he  devised  the  same  in 
tnat  (or  bis  son  with  remainder  to  his  wife  in 
fee,  if  he  should  die  under  the  age  of  21.  A 
ram  of  1,500^  was  due  under  a  mortgage  to 
the  plaintiff  on  the  death  of  the  testator  in 
1844,  and  Uiis  amount  was  discharged  by  the 
vidosr,  who  was  sole  acting  executrix  and  trus- 
tee on  the  disclaimer  of  Mr*  C.  Hilton,  and  the 
deedi  were  re-delivered,  but  there  waa  no  recon- 
reyance.  In  May,  1848,  a  sum  of  840/.  was 
adranced  by  the  pkintiff  to  the  executrix  and 
trustee  who  had  married  Mr.  Acton,  for  the 
purpose  of  carrying  on  the  colliery,  and  the 
title-deeds  were  again  deposited  with  the  plain- 
tiff. This  suit  was  instituted  for  an  account 
of  what  was  due  on  such  equitable  mortgage, 
and  for  payment  on  a  reconveyance  of  the  es- 
tate being  executed  by  the  phintiflP,  or  in  de- 
holt,  for  a  sale. 

The  Yice-Chancellor  Stuart  having  made  a 
decree  as  sought,  this  appeal  was  presented. 

BsecM  and  Osbome  for  the  plaintiff;  Ebmley 
ud  J.  K.  Prior  for  the  defeooants  and  appel- 
hnts;  W.  M.  James,  Band,  and  KartUAe  for 
other  parties. 

The  Loriiff  Juttiee$  said,  that  under  the  will 
the  real  estate  waa  chafged  with  debts  and  the 
tnutees  were  empowered  to  sell  or  mortgage  it 
loT  the  pavment  of  the  aame,  but  they  were  not 
xithorisea  to  deal  with  the  real  estate  for  the 
parpoee  of  carrying  on  the  trade,  but  the 
expenses  muat  be  borne  out  of  that  part  of  the 
esute  which  constituted  the  capital  of  the 
^e,  and  the  appeal  would  therefore  be  al- 
lowed. 


Is  re  Barrow,  eamarte  Abraham,     Nov.  24 ; 
Dec.  3, 1853. 

KOSTOAOOB  Alto  MOHTOAOKB.— TAXATION 
OF  MORTOAOBB's  SOLICITOR'a  BILL  OW 
COSTS  AFTBR  PAYMBNT.  —  IMPBOPBB 
ITSlfS. 

Tkt  mortgaged 9  soUeiior  had  prepartd,  but 
not  JUed,  a  bill  to  foreelote,  peadiag  the 
AS  momtW  notice  to  pay  off  the  mortgage 
debt,  o»  ike  alleged  grommd  the  mortgagor 
had  dutretmed  for  rmU  am  the  temmie,  and 
he  rrfused  to  reeewe  the  wiortgage  debt  sv- 
cept  on  pe^ment :  Held,  thai  ae  the  fore- 
doewre  tiU  mae  impnnerlg  preoared,  and 
ie  eonld  noi  recover  the  eoete  thererf  si 
at  agmmai  the  mortgagee,  the  intereet  noi 
heing  in  arrear  nor  the  primeyfal  being  in 
danger,  ike  mortgagor  was  entiiled  to  tax 
Ue  bill  after  pagmeni. 
It  appeared  that  on  Mr.  Abraham  being 
dcsirotta  of  paying  off  a  mortgaga  on  certain 


fireehold  property,  and  on  an  appointment 
being  made  for  the  purfwae,  the  bill  of  costs 
of  the  mortgagee's  solicitor  was  objected  to, 
and,  on  a  taxation,  was  considerably  reduced. 
The  mortgagee'a  solicitor  then  applied  for 
another  appointment  to  pay  the  mortgage 
debt  and  interest,  together  with  the  amount  of 
such  costs  as  taxed,  but  the  mortgagee's  soli- 
citor declined  to  receive  the  mortgage  debt, 
and  six  months*  notice  was  thereupon  given  for 
payment  thereof  in  the  usual  course,  the  costa 
bemg  paid.  At  the  expiration  of  that  period  a 
fresh  bill  of  costs  was  delivered,  which  included 
certain  items  in  respect  of  a  bill  of  foreclosure 

Erepared  in  consequence  of  the  mortgagor 
aviiig  distrained  for  rent  on  the  tenants,  but 
it  had  not  been  filed.  These  items  were  ob- 
jected to,  but  were  paid  on  the  mortgagee's 
solicitor  refusing  otherwise  to  accept  the  debt, 
whereupon  the  mortgagor  presented  this  peti- 
tion for  a  taxation. 

R.  Palmer  and  Dickinson  in  support ;  Follett 
and  Kinglake  contrL 

Cur.  ad.  vult. 
The  Master  of  the  Bolls  said,  that  the  pre- 
paration of  the  bill  was  improper,  as  there  was 
no  interest  in  .arrear,  and  the  principal  and 
interest  were  in  no  danger,  and  the  charges  in 
respect  thereof  could  not  have  been  enforced, 
in  accordance  with  ta  re  Clark,  1  De  G.  M*N. 
&  G.  43,  even  against  the  mortj^gee,  as  he  had 
been  improperly  advised  by  his  solicitor,  and 
an  order  must  be  made  for  a  taxation  as 
prayed. 

Vfce'Cbancfllor  minHrnOefi. 
Baileg  v.  Tlndall.    Dec.  17,  21,  1853. 

8UCCB88ION  DUTY  ACT.  —  BBTTINO  APART 
SUM  TO  MBBT  DUTY  ON  TENANT  FOR 
LIFB  RBLINQUI8HINO  INTBRB8T  IN  FA- 
VOUR OF  RBMAINDBR-MAN. 

A  tenant  for  Ufe  in  a  fund  of  3,500/.,  re/ia- 
guished  his  interest  in  favour  of  his  son, 
who  was  entitled  on  his  death.    A  sum  of 
50/.  was  ordered  to  be  set  apart  to  meet  the 
euceession  duty  under  the  16  4*  17  Vict.  e. 
51,  s.  53,  and  for  the  eon  to  give  a  per^ 
eonal  undertaking  for  payment  of  the  duty  : 
hut  on  the  recommendation  of  the  legacy 
Duty  Ofice,  order  for  compounding  duties 
under  s.  39,  on  the  parties  consenting. 
This  waa  an  application  under  the  16  &  17 
Vict.  c.  61,  s.  53,  lor  an  order  to  set  apart  II. 
per  cent,  to  answer  the  succession  dntv,  out  of 
a  fond  in  Court  amounting  to  3,500/.,  which 
the  tenant  for  life  waa  willing  to  relinquish  in 
favour  of  hia  aon,  who  would  be  entitled  there- 
to on  his  death. 

By  8.  15  it  ia  enacted,  that  "<  where  the  Utk 
to  any  succession  shall  be  accelerated  by  the 
surrender  or  extinction  of  any  prior  intereata, 
then  the  duty  thereon  ahall  be  payable  at  the 
same  time  and  in  the  sane  manner  aa  such  duty 
would  have  been  payable  if  no  such  accelera- 
tion had  taken  place."  And  by  s.  53,  that 
**whtDevar  any  auit  shall  be  pending  in  any 
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Court  for  the  admiaUtratiQii  of  any  property  \ 
chargeable  with  duty  under  this  Act,  or  the 
Legacy  Duty  Acts,  luch  Court  «haU  provide, 
out  of  any  propertv  which  may  be  in  the  pos- 
session or  control  of  the  Cour^  for  the  pay- 
ment of  duty  to  the  Commiasionexa.'' 

G.  Lake  Russell  in  support 

The  Vice- Chancellor  said,  the  Commit- 
sioners  were  entitled  to  pajrment  in  mone](, 
and  as  it  was  imiiossible  to  say  with  certainty 
what  a  specific  amount  of  stock  set  apart  would 
produce,  an  order  would  be  made  to  set  apart 
1/.  105.  per  cent  (say  50/.)  and  for  the  party 
to  give  a  personal  undertaking  for  the  payment 
of  the  duty. 

This  case  was  again  mentioned  on  the  re- 
ceipt of  a  communication  from  the  Lep^acy 
Duty  Office,  stating  that  the  set-apart  fund 
would  be  probably  lost  sight  of,  when  the  duty 
became  payable,  and  be  lost  to  the  Crown,  and 
suggesting  a  composition  under  s.  39  of  the 
Act 

llie  Vice-chancellor  said,  that  this  course 
was  entirely  at  the  option  of  the  parties,  both 
being  sui  juris,  and  that  on  their  consenting 
the  order  might  be  varied  accordingly. 

In  re  Skinner's  Trust,    Dec.  20,  1853. 

trustees'  act,  1850.— vesting  order  op 
real  estate  ix  purchaser.— renun- 
ciation of  trustee  after  death  op 
co-trustee. — disclaimer. 
Two  trustees  were  appointed  under  a  will, 
one  of  whom  renounced  after  his  co-truS' 
tee's  death,  but  without  disclaiming.     On 
petition  under  the  13^14  Vict,  c,  60,  an 
order  was  made  vesting  the  real  estate  in  a 
purchaser  ;  and  held  that  such  purchaser, 
who  had  also  contracted  for  the  purchase 
of  the  personalty,  could,  if  necessary,  sue 
thereupon  for  the  same. 
This  was  a  petition  for  the  appointment  of 
new  trustees,  and  for  a  conveyance  to  the  pur- 
chaser by  the  devisees  of  a  deceased  trustee, 
appointed  by  the  testator,  together  with  an- 
other gentleman  who  had  renounced  after  the 
death  of  his  co-trustee,  but  not  disclaimed. 

C.  Chapman  Barber  in  support,  on  an  affi- 
davit bv  the  other  trustee  that  he  had  re- 
nounced and  that  he  now  disclaimed. 

Torriano  for  the  representatives  of  the  de- 
ceased trustee. 

The  Vtce-Chaneellor  saud,  that  a  vesting 
order  under  the  13  &  14  Vict.  c.  60,  would  ob- 
viate the  difficulty  as  to  the  real  estates,  and 
that  the  purchaser,  who  had  also  contracted  to 
purchase  the  personalty,  could  then  sue  for 
the  same  if  necessary. 


to  her  tmseutm'9  hen^maOg,  mid  re^ueriei 
them  to  — apgjf  part  thereof  an  wkiek  As 
had  tmoiei  four  eihukouset  m  trust  for 
four  fsor  widows.  She  mko  directed  %WA, 
to  he  ramd,^\,UM,  to  ke  appUed  far 
their  maintenance,  and  the  remainder  to  be 
psnd  to  the  incumbentg  of  three  parishes 
named,'  Held,  that  at  the  charitabU  be- 
quest of  the  almshoueee  was  void  mnder  the 
Statute  of  Mortmain,  the  esBeeuiors  took 
free  therefrom  as  specific  devisees.    Asd 
the  sum  of  1,000^  was  directed  to  be  in- 
vested, and  the  dividends  to  be  paid  to  the 
incumbents  on  their  undertaking  to  apply 
the  same  on  the  trusts  of  the  will. 
The  testatrix,  by  her  will,  devised  all  her 
real  estates  at  Noneley,  Shropshire,  to  her  exe- 
cutors beneficially,  and  stated  that  on  a  \ari  of 
the  same  called  Salter's  Croft,  she  had  erected 
four  almshouses,  and  then  requested  her  exe- 
cutors to  convey  the  same  on  trust  for  four 
poor  widows  belonging  to  the  parish  of  Lop- 
pington,  to  reside  therein ;  and,  after  directing 
a  sum  of  2,500/.  to  be  raised,  of  which  1,500/. 
was  to  be  applied  for  the  maintenance  of  the 
four  widows,  and  the  remaining  1,000/.  to  be 
paid  to  the  incumbents  of  Drayton  in  Halei, 
Shropshire,  and  two  adjoining  parishes,  to  be 
applied  for  the  benefit  of  the  poor  in  their  re- 
spective parishes,  she  gave  to  the  plaintiff  the 
residue  of  all  her  real  and  personal  estate. 
This  suit  was  instituted  as  to  whether  Salter's 
Croft  passed  to  the  plsdntiff  or  to  the  executor*, 
the  charitable  bequest  being  void  under  the 
Statute  of  Mortmain. 

Swanston  and  Horace  Wright  for  the  plain- 
tiff; Elmsley,  Glasse,  We\ford  and  Hobhmt 
for  the  several  defendants;  Wickens  for  the 
Attorney-  General . 

The  Vice-Chancillor  said,  that  the  executors 
were  entitled  to  Salter's  Croft  as  specific  de- 
visees, subject  to  a  void  charitable  trust,  and 
directed  the  sum  of  1,000/.  to  be  invested,  and 
the  dividends  to  be  paid  to  the  several  incum- 
bents, on  their  undertaking  to  apply  the  same 
in  accordance  with  the  trusts  of  the  will. 


f^fce'Cf^mrellor  ttxuixU 
SilUtoe  V.  SiUitoe  and  others.    Dec.  14,  1853. 

SPECIFIC  DBVISB  OV  LAND  SUBJECT  TO 
▼DID  CHARITABLE  BEQUEST. — INYB8T- 
MRNT  OF   CHARITT   FUND. 

A  testatrix  devised  all  her  real  estates  at  N. 


Chapman  v.  E^ar.    Dec.  2,  1S53. 

ADMINISTRATION  CLAIM. — SFBCIALTT  AKP 
SIMPLE   CONTRACT  CREDITORS. — ASSETS. 

A  testator  by  will  btfore  the  Wills   Act,  di- 

vised  all  his  estate  and  effects  in  trust  fir 

paffment  of  his  debts.     On  his  death  i» 

1862,  after  having  purchased  other  reel 

estate,  and  considerably  indebted:  Held, 

OR  On  administration  claim  by  a  ii^ 

contract  creditor  that  the  specialtt/  ereAi- 

tors  isn  order  to  participate  in  the  trust 

must  bring  into  hotchpot  the  after  fff" 

chased  estates  which  descended  to  the  hetr- 

ai'law. 

The  tesUtor  by  his  will,  dated  ia  the  y^ 

1829  (and  before  the  WiUs'  Act,  7  W.  ^M 

I  Vict.  c.  26),  devised  all  his  estate  and  eft*" 

in  trust  for  the  payment  of  his  debts,  and  bj 

afterwards  purchased  certun  real  estates,  to^*  J 

died  in  1852,  considerably  indebted,  wbereopoo 


Suprrior  Otmritt  V.  C.  Bhmri.^V.  C.  Wood. 
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thii  cfam  was  broogki  bf  a  simple  ewitrMst  cre- 
ditor, fordieadiauHatntkNi  of  hie  eetate.  The 
ipedaltf  credilon  were  not  made  partier,  bat 
had  obtaioed  leave  to  attend  oo  the  hearnnf. 

Coitm  m  Mipport ;  MaUnt  and  Prmderyast 
for  the  raedalty  ereditors. 

The  Vice'CkamMar  said,  tbat  the  speetalty 
creditofs  were  not  entitled  to  participate  in  the 
tnut  witboat  bringiiig  into  hotchpot  the  after 
acjoifed  real  estate,  which  descended  to  the 
heir«*law. 


Hartridge  y.  Au9ten,    Nov.  9,  10,  1653. 

SUIT   BY    LBGATBB8     AGAINST     EXECUTOR 
FOR  ACCOUNT.  —  BBNBFIT    OF   RBNBWBD  . 

LBA8B.  I 

IVkere  am  executor  parried  o«  a  farm  jomily  \ 
vUh  his  teetaior,  tmd  it  was  arramged,  upon  ' 
the  UMderstaadiHg  the  lease  would  then  ex* 
jptre,  that  a  renewal  should  be  made  to  them  | 
jointljf,  and  afterwards  and  before  its  empu  \ 
ration  the  testator  died^  and  his  executor , 
carried  on  the  farm,  and  at  the  end  of  the 
term  purchased  the  stock  at  a  valuation  and 
obtained  a  renewal  to  himself  alone  t  Held, 
that  the  legatees  were  entitled  to  an  account 
and  to  the  benefit  of  the  renewed  lease. 
This  bill  was  filed  by  the  leiaratees  of  a  tes* 
tator  ai^inst  the  executor  for  an  account,  and 
cliiffiiDg  to  be  eo'.itled  to  the  benefit  of  a  re- 
newed lease  of  a  farm,  which  he  had  carried  on 
jointly  with  the  testator.     It  appeared  negotia- 
tioos  had  been  entered  into  with  the  lessor  for 
a  leiiewai  of  the  lease  to  the  two,  in  the  sup- 
Ppotion  it  expired  in  1848,  but  that  on  it  being 
ducovered  that  it  woald  only  expire  at  Michael- 
™Mf  1849,  it  was  arranged  a  renewal  should  be 
wen  made.    The  testator,  however,  had  since 
^)  and  the  defendant,  as  his  executor,  carried 
on  the  farm,  and  in  Michaelmas,  1849,  he  pur- 
chased the  stock  at  a  valuation,  and  obtained  a 
renewal  of  the  lease  to  himself. 

Daniel  and  Greene  for  the  plaintiffs ;  Roll 
and  fV,  Hislop  Clarke  for  the  defendant. 

The  Viee^Chemcellor  said,  the  plaintiffs  were 
clearly  entitled  to  the  benefit  of  the  renewed 
lease,  but  it  would  be  well  for  them  to  consider 
▼bether  it  woald  be  beneficial  to  them,  as  they 
trooid  have  to  indemnify  the  defendant  against 
any  future  breaches  of  the  covenants.  There 
would  be  an  account  to  ascertain  the  value  of 
the  stock  and  effects  and  the  amount  of  profit 
made  by  the  defendant,— the  cosU  of  the  suit 
ffi^ug  to  the  lease  and  the  employment  of  the 
>tock  to  be  lM>rne  by  the  defendant^  and  the 
rest  of  the  costs  to  be  reserved. 


covered  on  a  sale  and  after  orders  nisi  and 
absolute  confirming  the  same,  and  pajfuunt 
of  the  purehase-moneg  into  Court,  that  Mrs. 
Clarke^s  tenancy  was  under  a  person  who 
had  illegallg  obtained  possession,  and  thai 
an   action   would    be  necessary :    on  mo^ 
tion  the  purchaser  was  released  from  the 
contract. 
It  appeared  that  a  house  was  put  up  for  sale 
by  direction  of  this  Court,  under  a  particular 
stating  it  to  be  "  at  present  in  the  occupation  of 
Mrs.  Clarke,  at  a  rental  of  per  annum,  42/.,"  and 
that  the  same  might  be  viewed  by  permissioii 
of  the  tenant.    On  the  house  having  been  pur- 
chased by  Mr.  Biffin,  and  the  deposit  duly  paid, 
and  the  report  of  the  purchase  confirmed  by 
orders  nisi  and  absolute,  and  the  balance  of 
purchase-money  paid  into  Court,  it  was  dis- 
covered that  the  tenant's  occupation  was  under 
a  person  who  had  illegally  obtained  possession 
of  the  premises,  and  &at  it  would  be  necessary 
to  bring  an  action  to  recover  possession.   This 
motion  was  thereupon  made  for  the  discharge 
of  the  purchaser  from  the  contract  and  repay- 
ment of  the  deposit  with  costs. 

Bacon  and  Horsey  in  support,  citing  Calvert 
V.  Godfrey,  6  Beav.  97. 
Baily,  Q,.  C,  contrk. 

The  Vice-Chancellor  said,  that  as  the  vendors 
were  aware  the  tenant  was  in  occupation  ad- 
versely, and  had  represented  it  as  the  posses- 
sion of  their  own  tenement,  there  was  such  a 
want  of  good  faith  as  entitled  the  purchaser  to 
be  relieved  from  his  contract,  and  it  was  not  a 
case  for  mere  compensation  for  delay  in  ob- 
taining possession. 


Laeklan  r.  RsywMs.    Nov.  17,  1853. 

lALB  UNDER  DBCRBB. —  MISREPRESBNTA- 
TIOH  OF  PARTICULAR  A8  TO  TENANT. — 
mSCHARGB    OF  FUBCHA8BR. 

A  house  was  put  up  for  sale  under  a  decree, 
with  a  particular  stating  it  to  (e  "at  pre^ 
sent  in  the  occupation  of  Mrs,  Clarke,  at  a 
rental  of  per  annum,  42/.**    //  icos  die- 


Long  V.  Storie.    Dec.  2,  1853. 

EQUITY  JURISDICTION  IMPROVEMENT  ACT, 
— MOTION  UNDER  8.  44,  FOR  APPOINT- 
MENT OF    RBPRESBNTATIVB    IN   SUIT. 

In  a  foreclosure  suit,  in  which  a  decree  had 
been  made,  the  party  entitled  to  redeem  had 
died  intestate,  and  a  creditor  was  prevented 
obtaining  letters  of  administration  by  the 
caveat  entered  by  the  other  creditors.  The 
Court  refused  a  motion  under  the  15  4*  1^ 
Vict.  c.  86,  *.  ^\,for  the  proceedings  to  go 
on,  or  to  appoint  a  representative  of  the 
estate,  but  with  leave  to  apply  again  on  an 
affidavit  of  the  creditor's  consent  to  admi' 
nister,  and  on  notice  to  the  creditors 
entering  the  caveat. 

This  was  a  motion  under  the  15  &  16  Vict, 
c.  86,  s.  44,  for  the  proceedings  in  this  fore- 
closure suit,  in  which  a  decree  had  been  made, 
to  go  on,  or  for  the  appointment  of  a  person  to 
represent  the  estate  of  one  Hoare,  who  had 
died  intestate,  and  in  whom  the  right  to  re- 
deem had  been  vested  on  the  default  of  the 
first  party  entitled.  It  appeared  that  Mr. 
Ivimey,  a  creditor,  had  applied  for  letters  of 
administration  on  the  next  of  km  failing  to  ad- 
minister, but  that  the  other  creditors  had  en- 
tered a  caveat  before  the  letters  which  were 
decreed  had  been  perfected. 
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Bazahetle  for  the  plaintiff  in  rapport. 
The  Vice'ChameeUor  said,  the  Act  was  in- 
tended to  apply  to  cases  where  administration 
could  only  be  obtained  with  diflicolty.  and  not 
to  a  case  like  the  present,  where  letters  would 
be  obtained  shortly  by  the  creditor,  and  the 
motion  woold  therefore  be  refused,  bat  with 
leave  to  apply  again  on  an  affidavit  of  Mr. 
Ivimey's  consent  to  administer,  and  on  notice 
to  the  creditors  entering  the  caveat. 


Maries  v.  Maries.    Dec.  7»  9»  1853. 

tOLICITOR  FILING  BILL  ON  BIHALV  OF 
PLAINTIFF  WITHOUT  WBITTBN  AUTBO- 
BITT — ORDBB  TO  AMBND.— COSTS. 

VF%ere  a  solieiior  had  JUed  a  biU  making  a 
partif  a  plaintiff  wUkout  hie  written  mi- 
thority,  and  there  had  been  no  subsequent 
acquiescence,  and  the  onljf  defendant  who 
had  appeared  waived  his  costs  as  against 
such  plaintiff,  an  order  was  made  to  amend 
the  bUi  on  or  before  the  first  day  of  the 
following  Term  bg  striking  out  such  nams 
and  making  him  a  drfendant^^^he  soUci' 
tor  to  pay  the  costs  of  the  motion  and  con* 
sequent  t  her  eon » 
This  h^s  a  motion  on  behalf  of  Mr.  James 
Maries,  one  of  the  plaintiffs  in  this  suit,  to 
strike  his  name  off  the  record,  with  costs  as 
aflrainst  the  solicitor  filinff  the  bill,  on    the 
groand  no  authority  had  been  given  by  him. 
The  only  one  of  the  defendants  who  had  ap- 
peared to  the  bill  waived  his  costs  as  against 
this  plaintiff. 

BaggaJUag,  in  support,  cit^  Allen  v.  Bone^  4 
Beav.  493. 
Bagshawe  for  the  solicitor,  eontriu 
The  Vtee-Chaneellor  said,  that  the  onus  of 
proof  laid  on  the  solicitor,  who  was  bound  to 
obtain  the  written  authority  of  his  client  to  in- 
stitute proceedings.  In  the  present  case,  there 
had  been  an  unusual  want  of  caution,  as  the 
solicitor,  although  in  the  first  instance  he  ap- 
peared to  consider  a  written  authority  neces- 
sary, had  afterwards  inserted  the  plaintiff^s 
name  on  the  statement  of  other  parties  he 
might  so  do,  and  there  was  no  subsequent  ac- 
ouie^cence  made  out.  An  order  would,  there- 
tore  be  made  to  amend  the  bill  on  or  before  the 
first  dav  of  next  Term,  by  striking  out  the  ap- 
plicant's name  as  a  plaintiff  and  making  him  a 
defendant, — the  costs  of  this  motion  and  con- 
sequent thereon,  to  be  paid  by  the  solicitor 
filing  the  bill.  > 

In  re  Colson's  Estate.    Dec.  9, 1853. 

DEVISB  OF  B8TATB8  IN  TAIL,  WITH  PBO- 
VI80  AGAINST  CUTTING  TIMBBB.— FUND 
APPLICABLE  TO  BBPAIB8. — ^BABBINO  EN- 
TAIL. 

On  a  devise  of  two  estates  to  the  testaior^s 
two  sons  for  terms  of  99  years,  if  they 


■  See  also  Wiggins  v.  Peppin^  9  Beav,  403 ; 
Wright  v.  Castle,  3  Mer.  12  :  Wade  r.  Stanley, 
I  Juc.  k  W.  675, 


should  so  long  Uve,  im  strid  astOsmeut, 
and  with  a  prohUntion  against  cutting  /ta- 
ber :  Held,  that  they  were  thereby  entiUed 
to  a  sum  which  was  given  in  trust  to  apply 
the  dividends  for  neeessars  repairs  dmrmy 
a  term  of  60  years,  if  the  rules  of  Ism 
would  so  lona  permit,  but  if  not,  then  for 
21  years  4tfter  the  smrvioor's  death—the 
swrplus  to  be  divided  equalig  among  the 
persons  entitled  to  the  estates  for  the  time 
being,  and  the  capital,  after  the  espinUiea 
qf  the  trust,  to  be  divided  in  like  uutuner. 
Mb.  Colson,  by  his  will,  deinsed  two  esUtes 
to  his  sons  John  and  James,  for  terms  of  99 
years,  if  they  should  so  long  live,  with  re- 
mainders to  thdr  first  and  other  sons  succes- 
sively in  tail  male,  with  remainders  over,  hot 
with  a  pronso  against  catting  timber  thereon 
for  any  purpose  whatever.  A  sum  of  2,000/. 
was  also  given  to  the  trustees  in  trust,  to  apply 
yearly  such  part  of  the  dividends  thereon  u 
might  be  necessary  to  repair  the  buildings  on 
the  estates,  during  a  term  of  60  years,  if  the 
rules  of  ]SLW  would  so  long  permit,  but  if  not, 
then  during  the  lives  of  his  two  sons  and  the 
survivor  of  them,  and  for  the  period  of  21  yean 
after  the  death  of  the  survivor.  The  trustees 
were  directed  to  pay  the  surplus  income  in 
e<|ual  shares  to  tne  persons  entitled  for  the 
time  being  to  the  estates,  snd  on  the  expira- 
tion of  the  trust,  they  were  to  divide  the  capital 
in  like  manner,  provided  the  parties  in  posses- 
sion were  the  testator's  sons  or  their  descend- 
ants, but  if  not,  theu  equally  among  their  de- 
scendants of  his  brothers  and  sisters  then  livuf 
per  capita.  It  appeared  the  sons  had  barred 
the  esUte  tail,  and  this  petition  was  now  pre- 
sented for  a  declaration,  that  the  trust  was  de- 
termined, and  for  payment  out  of  Court  of  the 
2,000/.  which  had  been  paid  in,  under  the  10 
&  1 1  Vict.  c.  96,  and  it  had  been  served  onnro 
descendants  of  each  son,  and  on  two  descend- 
ants of  each  of  the  brothers  and  sisters. 
Bagshawe  in  support. 
Ot^ord  and  ICmm  for  the  other  parties. 
The  Viee-ChameeUor  said,  thai  as  the  parties 
who  took  the  estate  had  made  themsdves  ab- 
solute owners,  the  trust  on  which  lbs  fund  had 
been  given  had  expired,  inasmuch  as  the  dattse 
restraining  the  cutting  of  timber  was  inopera- 
tive, and  they  were  therefore  entilled  to  an 
order  as  prayed. 

BabeHsr.EberhaTdt.    Dec.  13, 1853. 

ATTOBNBTS.  —  DISSOLUTION  OF  PABTW«^ 
SHIP  AND  BXCLU8ION  FBOM  OFnClS.-' 
IN19NCTION  AND   BBCBIVBB. 

The  plaintiff  and  drfendant  were  ts  vertuer- 
smp  as  attorneys,  M  fio  articles  led  been 
entered  into,  and  the  busineu  was  eerriti 
on  at  ojiees  attached  to  the  dtf&ulant'i  rf- 
sideuce,  the  rent  being  paid  halfyesrh  set 
qf  the  partnersh^  assets.  Ou  ditydf* 
hamng  arisen,  the  dtfendant  served  sstt^ 
qf  an  immediate  dissolmtion,  and  rtfem 
lo  sttow  the  plainHff  access  to  the  o/<f  j 
Held,  that  as  the  aeeomUs  were  not  fdtfet 


Suj^eriar  Courts  :  Vtee-CkamieUor  Wood^Cimri  of  Queen's  Bench. 
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and  the  bummess  wound  up,  an  injunction 

would  he  jfTunied  to  reetram  tuck  exctu- 

.  fuw  from  the  offcee^  emd  u  rrceioer  ap^ 


In  this  case  it  appeared  that  the  plaintiff  and 
tlie  defendant  wfxo  in  partnership  as  solicitors 
It  Stourbridffe«  bat  that  no  articles  had  been 
eotered  into  between  them*— the  businetii  being 
curied  on  in  offices  attached  to  the  defendant's 
residence,  and  the  rent  being  paid  half-yeariy 
out  of  the  partnership  assets.  l*he  defendant 
had,  npon  disputes  naving  arisen,  served  the 
phantiff  with  notice  of  an  immediata  dissolution 
of  the  partnership,  and  had  erased  his  name 
from  toe  offices,  and  refused  to  allow  him  to 
hife  his  papers  remain  there,  or  to  have  access 
tliereto.  It  further  appeared  that  the  accounts 
had  not  been  settled,  and  that  there  was  a  Ques- 
tion as  to  whom  a  balance  was  due.  lliis 
motion  was  now  made  therefore  for  an  injunc- 
tion to  restrain  the  defendant  from  excluding 
the  phdntiff  from  the  offices,  and  for  the  ap- 
poiotment  of  a  receiver  and  manager. 

Baeoa  and  J.  K.  Prior  in  support;  BiaU  and 
GrifiM,  contrJL 

The  Fice^ChanceUor  said,  the  defendant 
could  not  be  permitted,  even  though  the  part- 
nenhip  were  at  will,  to  dissolve  the  partnership 
and  eject  the  plaintiff  from  the  offices,  so  long 
ii  the  business  was  not  wound  up,  and  until 
inch  was  the  case  the  plaintiff  was  entitled  to 
be  on  an  equal  footing  with  the  defendant,  and 
an  injunction  was  therefore  granted  and  a  re- 
ceiver appointed. 

?ott$  V.  Wanoick  Canal  CompoMff^  euparte  Qib" 
Inns  and  others.    Dec.  12,  14, 1853. 

PETITION  or  JUDOMBNT  CUKDITOR  TO 
ISSUE  KLBOIT,  WUKBV  RKCEIVKR  AP« 
POINTED. — ORDER.— COSTS. 

Wkere^  in  a  suit  by  the  mortgagee  of  the 
rates,  ^rc,  of  a  canal  company,  a  receiver 
had  been  appointed,  an  order  was  made  on 
the  petition  of  a  creditor,  who  had  obtained 
judgment  m  an  action  premousUf  commenced, 
for  Hbertg  to  issue  an  elegit  on  the  lands, 
but  without  prefudiee  to  the  rights  of  the 
receioer^ihe  creditor's  costs  to  be  added  to 
his  debt  aud  tkoee  of  the  plainiif  to  his 
wortgage^the  eempamg  to  have  no  costs 
against  either  creditor, 
hx  this  suit  by  the  mortgagee  of  the  rates, 
toUi,  and  dues  of  the  above  company,  a  re- 
ceiver  bad  been  appointed.    A  petition  was 
now  presented  on  behalf  of  a  creditor  who  had 
•nhaequently  obtained  judgment  in  an  action 
PRTiottsly  commenced  to  recover  a  debt  from 
the  company,  for  payment  thereof  by  the  re« 
ceiver,  or  for  liberty  to  the  petitioner  to  sue 
oat  execution  at  law  under  the  judgment,  which 
0^  been  duly  registered,  on  the  goods  and 
chattela  of  the  company,  and  sue  out  and  exe- 
cute an  elegit  on  their  lands. 

HoU  in  support ;  Jasieff  and  JoUiffe  for  the 
^ntiff  did  not  oppose,  provided  the  petitioner 
<iid  not  interfere  with  faia  security ;  Giasse 
Md  Bagf  allay  for  the  company,  asked  for  cosu. 


The  VieC'Chancellor  said,  that  an  order 
Would  be  made  for  the  petitioner  to  be  at  li« 
berty  to  issue  an  elegit,  but  without  prejudice 
tp  the  rights  of  thie  present  or  anv  subsequent 
rfeceivei^*  the  petitioner's  costs  to  be  added  to 
the  amount  of  his  debt  and  those  of  the  plaintiff 
to  his  mortgage— the  company  to  have  no  costs 
as  against  these  creditors. 

Roberts  r.Eberhardt.    Dec.  13,  14,  1853. 

MINING  CO-PARTNERSHIP. — APPOINTMENT 
OP  RECEIVER,  WHERE  DIBSOLUTION  NOT 
PRATED   BY   BILL. 

An  order  for  the  appointment  of  a  receiver  of 
a  mine  was  rejused  without  costs,  on  the 
motion  of  one  tenant  in  Citmmon  against  the 
other,  where  it  appeared  the  plaintiff  was 
the  praciical  manager,  and  that  the  Stfend* 
ant  had  not  interfered  in  respect  qf  the 
management,  and  where  the  bill  did  not  ash 
for  a  dissolution  qf  the  partnership  and  for 
usale. 
In  this  suit  for  the  appointment  of  a  receiver 
of  a  mine  called  Tipton  Colliery,  it  appeared 
that  the  plaintiff  and  defendant  were  entitled 
thereto  in  equal  moieties  as  tenants  in  rom« 
roon,  aud  that  it  had  been  carried  on  by  them 
jointly,  the  expenses  being  paid  out  of  their 
partnership  assets  as  solicitorR,  the   plaintiff 
being  the  practical  manager.    The  bill  did  not 
ask  a  sale  or  dissolution  of  the  working  part- 
nership. 

Bacon  and  J.  V,  Prior  for  the  plaintiff,  cited 
Jefferys  v.  Smith,  1  Jac.  &  W.  298,  and  offered 
a  sale  or  dissolution. 
RUt  and  Cairns  for  the  defendant. 
The  Ffce-CAcneettor  said,  no  case  could  be 
found  where  a  receiver  and  manager  of  a  mine 
had  been  appointed,  except  where  the  parties 
were  actually  working  together,  or  a  dissolution 
were  prayed  bv  the  bill.  The  two  cases  where 
a  receiver  would  be  appointed  appeared  to  be  : 
1st,  where  parties  (as  in  the  case  of  a  mine  de» 
scending  toco-heiresses)  were  jointly  interested 
in  a  mining  concern,  not  taken  for  purposes  of 
trade,  and  they  agreed  to  work  it  together ;  and 
2ndly,  where  the  property  was  a  partnership 
concern  fur  purposes  of  trade,  and  a  dissolution 
was  asked  by  the  bill.  In  the  present  case  the 
only  object  would  be  for  the  purposes  of  con- 
tinued operationa,  and  no  actual  interference 
by  the  defendant  in  respect  of  the  management 
was  made  out  bv  the  plaintiff,  who  seemed  to 
have  the  whole  tning  in  his  hands,  and  merely 
alleged  there  was  a  want  of  co-operation  on  the 
defendant's  part.  No  order  would  therefore 
he  made,  but  each  party  would  bear  his  own 
costs. 


Court  of  ^ntnCi  Jhtnt^. 
Howard  y.  Remer.    Nov.  15,  1853. 

COUNTY  COURT.— APPEAL.  —  PLAINT  FOR 
ILLEGAL  DISTRESS  UNDER  TITHE  COM- 
MUTATION ACT.  —  NOTICE.  —  PARTtCC- 
LAhS   OP   DEMAND. 

An  appeal  was  aUotced  with  costs  from  the 
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deeidon  of  IA«  Jmd^t  qf  m  GmrIji  Cb«ri» 
«  a  plaku  to  reeoeerfor  tm  iilopul  duirtm 
wader  the  TUhe  Cowmmt^om  Aei  (ft  4r  6 
VicL  e,  64)»  wktn  a  ttekmeml^ffictim  had 
hem  oliowtd  thai  the  wbHco  of  aetkm  woder 
s.  19  did  not  imehido  tome  qf  tkeportiadars 


This  was  ^  plaint  m  the  Canifieton  Countj 
Court,  for  an  illegal  distress,  under  the  5  &  6 
Vict.  c.  54,  and  on  the  trial  an  ohjection  was 
U^en  to  the  admission  of  eridence  in  support 
of  certain  particulars  of  demand,  on  the  fj^iound 
they  were  not  included  in  the  notiee  of  aetion 
required  by  s.  19,  which  was  for  entering  on 
the  plaintiff's  premises  and  seising  three 
heifers,  and  continuing  thereon  for  several  days, 
and  for  seizing  and  selling  three  other  beasts. 
The  particulars  objected  to  were,  for  having 
■old  after  the  distress  was  abandoned ;  for  not 
having  paid  over  the  surplus  to  the  plaintiff, 
and  for  extortion  in  the  charges.  The  defend- 
ant having  obtained  a  verdict  under  the  direc- 
tion of  the  Judge, 

Watson  and  WiUes  appeared  in  support  of 
this  appeal  from  his  decision ;   WtUby  contrL 

The  Court  said^  it  was  desirable  cases  in  the 
County  Courts  should  be  decided  on  their  real 
merits,  and  that  the  notice  of  action  under 
8.  19,  was  to  be  construed  liberally,  and  it  was 
therefore  sufficient,  as  the  partici^rs  olpected 
to  were  not  in  conseouence  of  the  distress 
which  had  been  abanaoned,  and  the  appeal 
was  accordingly  allowed  with  costs. 

Qofttifif  3Bfitc(  9nictto  Ctfurt* 

(Conun  Ctomptom^  J.) 
Wpatt  V.  Gffvy.    Nor.  11, 1853. 

COMHON  LAW  PROCBDUKC  ACT. — MOTION 
VNOBR  8.  17,  TO  PROCEKO  AS  IP  DB* 
PBMDANT  PBR80NALLT  8BRVBD. 

A  motion  was  granted  under  the  15  and  16 
Vict,  c,  76,  *.  17,  for  leave  to  the  plaintijff 
to  proceed  as  if  personal  service  had  been 
effected  of  the  writ  of  summons,  where  it 
clearly  appeared  the  defendant  was  keeping 
out  of  the  way. 

This  was  a  motion  under  the  15  and  16 
Vict.  c.  76,  8.  17»  for  the  plaintiff  to  be  at 
liberty  to  proceed  with  this  action  as  if  the  de- 
fendant had  been  personally  served  with  the 
writ  of  summons.  It  clearly  appeared  from  the 
affidavits  that  the  defendant  was  keeping  out  of 
the  way  to  avoid  service,  and  that  several  at* 
tempts  had  been  made  to  effect  the  same,  but 
without  success. 

Hance  in  support. 

The  Court  granted  the  motion. 


I»«H  msido  thsmrdkiMj^  dej^miant  in 

Tbib  wat  a  motioB*  ob  lorve  KBerred,  for 
a  rale  turi,  to  set  aside  the  verfiet  for  the 
deftadant,  aad  to  enter  it  for  dM  ptBJntiff  in 
this  action,  which  was  bnN^fat  to  tmumu  ibr 
iUmlly  seiaiag  and  cosveyiag  smrny  tke  plaiB- 
tiff^  goode,  to  which  the  defendant  jotificd 
under  two  writs  of  ^./s.  It  appeared  Uiat  Ae 
defendant's  assistants  had,  oa  a  Soa^ay,  for- 
dbly  entered  the  house  by  hia  direction  by 
means  of  a  ladder,  and  had  on  the  Wednesday 
following,  taken  poeseeaioR  aad  iwnained  an* 
til  the  sale,  by  the  defendaat»  of  the  goods 
under  the  write,  on  Saturday.  On  the  tiial 
before  IVightwutm  J.  at  the  last  Yorkshire 
Asaiies,  the  defendant  obtained  a  verdict  sob- 
ject  to  this  notion. 

Hugh  Hill  in  support. 

The  Court  said,  that  the  rule  with  respect 
to  an  arrest  of  the  person  did  not  apply  to  the 
case  of  gooda  illegally  seised,  and  afterwards 
taken  under  a  writ,  and  the  ruk  woidd  there- 
Core  be  refused. 


Court  ttf  e^ctiequfr. 

Percival  v.  Stamp,    Nov.  7,  1853. 

ACTION    FOR    ILLEGAL   SEIZURB   AN1>   6ALB 
OF   GOODS. 

After  an  illegal  entry  on  premises  by  the 
defendant's  servants,  the  defendant  entered 
under  fi.  fa.  and  sold :  a  rule  was  refused 


Halt  V.  Scotson,    Nov.  24, 1853. 

COMMON  LAW  PROCBDtJRB  ACT.--PROCVBB- 
me  AS  IP  DBPBNDANT  PBRSOlfALLT  8BRV- 
BD.— LBATB  TO  COMB  XV  AHD  DBPBBIK 

A  Judge^s  order  wets  made  under  the  \5  if^ 
16   Fief,  e,  76,  #.  17»  for  Itave  lo  pro- 
ceed as  tf  personai  eerthe  had  been  ef- 
fected ta  an  actum  to  recover  a  penalty 
under  the  25  Geo,  2,  e.  36,  #.  2,  loAere  tie 
writ  wut  epeekdiy  emdoreed:  and  judgmad 
wet  signed,     A  Judges  order  was  then 
made  under  s,  27  ^leaoe  to  the  dtfemdent  to 
come  ta  aad  d^eud,  but  witkemt  mug  efda- 
vit  of  merits,'  Held,  fA«f  attkomgh  suck 
affidavit  was  not  necessary  in  every  ease,  it 
must  be  made  in  the  present  case, 
A  RULB  nisi  had  been  obtained  to  rescind  a 
Judge's  order,  which  had  been  obtained  undef 
the  15  &  16  Vict.  c.  76,  s.  27,  to  set  aside 
the  judgment  signed  in  this  action  to  recover  a 
penalty  under  the  25  Geo.  2,  c.  36,  s.  2,  and 
to  let  in  the  defendant  to  defend  on  the  ground 
that  the  plaintiff  should  have  served  the  defend- 
ant with  the  Judge  s  order  under  s.  17»  to  pro- 
ceed as  if  personal  service  had  been  effected 
before  he  signed  judgment.    The  writ  was  spe- 
cially endorsed  under  s.  25. 

Hawkins  showed  cause  against  the  rule ;  I^k 
in  support,  on  the  ground  that  the  defendant 
had  not  filed  any  affidavit  of  merits. 

The  Court  said,  it  was  not  necessary  under 
s.  27,  to  have  in  every  case  an  affidavit  of  merits, 
nor  to  serve  the  order  under  s.  17»  upon  the 
defendant,  before  signing  judgment,  but  in  the 
present  case  the  defendant  ought  only  to  be  let 
m  to  defend  on  an  affidavit  accounting  for  his 
non  appearance  and  discloauag  a  defence  upon 
the  merits,  and  the  rule  would  therefore  be 
made  absolute. 


'Eht  UtQal  etfitvbtVt 


DIGEST,  AND  JOURNAL   OF  JURISPRUDENCE. 


SATURDAY,  JANUARY  7,  1854. 


BANKRUPTCY  REFORM. 


THl:   COMMISSION   OT  IKQUIEY. 

The  question  of  Bankraptcj  Reform  is 
BO  important,  not  merely  to  the  Legal  Pro- 
fession, but  to  the  commercial  and  trading 
Community,  that  no  apology  can  be  deemed 
necessary  for  returning  to  a  consideration 
of  the  subject. 

The  Commission  of  Inauiry  now  Sitting, 
with  Mr.  Walpole,  the  late  Secretary  of 
State  for  the  Home  Department,  at  its 
head,  is  founded  upon  the  ascertained  fact, 
that  the  fees  and  fnnds  applicable  to  the 
payment  of  expenses,  have  become  insuffi- 
cient by  reason  of  the  diminished  business 
of  the  Court  of  Bankruptcy,  and  that  some 
change  is  indispensable  to  prevent  the  Court 
itself  from  becoming  bankrupt. 

Three  distinct  modes  are  suggested  by 
which  the  exigency  may  be  met : — 1st,  The 
expenses  may  be  diminished  by  cutting 
down  the  salaries  and  emoluments  of  the 
officers.  2ndly,  The  deficiency  may  be 
supplied  by  transferring  the  salaries  and 
pensions  to  the  Consolidated  Fund.  Or, 
lastly.  The  Court  may  be  adapted  to  the 
purposes  of  its  institution,  and  rendered 
efficient  and  useful  as  a  judicial  establish- 
ment. 

The  remedy  involved  in  the  first  sug- 
^tion,  may  be  at  once  disposed  of  as 
inadequate.  The  Commissioners  and  Re- 
§;istrars  of  the  Court  of  Bankruptcy  are 
appointed  to  their  offices  during  good 
behaviour,  their  salaries  have  been  fixed  by 
Parliament,  and  without  a  breach  of  con- 
tract on  the  part  of  the  Public,  the  salaries 
to  which  these  gentlemen  are  legally  en- 
titled cannot  fairly  be  reduced.  It  may  be 
that  the  subordinate  officers  of  Court  stand 
tipon  a  somewhat  different  footing  from  the 
Commissioners  and  Registrars,  but  it  is 
Vol.  xlvii.    No.  1,348. 


tolerably  clear  the  Public  would  derive  no 
sensible  advantage  by  diminishing  the  fees 
of  messengers  or  the  salaries  of  ushers. 

The  proposition  to  transfer  the  burthen 
now  payable  out  of  the  funds  contributed 
by  suitors  to  the  national  funds  has  been 
already  discussed.  It  shifts  the  burthen 
from  the  shoulders  of  one  section  of  the 
Public  to  another  and  a  larger  section  ;  but 
it  does  not  diminish  the  weight,  and  can 
afford  no  substantial  relief. 

The  only  reform  which  can  be  effectual, 
or  which  the  general  community  is  interest- 
ed in  obtaining,  is  that  which  will  place  the 
Court  of  Bankruptcy  upon  its  proper  foot- 
ing, and  snperseae  the  necessity  of  resorting 
to  hole-and-corner  arrangements.  To  effect 
this  there  must  be  a  complete  revision  of 
the  Bankrupt  Laws.  The  craze  of  class 
certificates,  and  all  the  conceits  introduced 
by  modern  legislation,  should  be  reviewed, 
and  when  condemned  as  unnecessary  or  ob- 
jectionable, cut  off  with  an  unsparing  hand, 
and  the  practice  of  the  Courts,  instead  of 
being  confused  and  uncertain,  should  be 
rendered  so  simple  and  intelligible,  that 
every  practitioner  of  average  skill  and  ac- 
quirements may  conduct  the  business  of 
his  clients  in  those  Courts,  in  ordinary  ^ 
cases,  without  the  assistance  of  either 
counsel  or  agent.  Under  the  present  sys- 
tem the  practice  of  t'le  Court  of  Bank- 
ruptcy is  known  only  to  a  select  few,  and 
the  most  able  and  intelligent  practitioner, 
who  has  not  devoted  himself  to  mastering 
its  complexities,  finds  it  necessary  to  invoke 
the  assistance  of  a  licensed  pilot  to  help 
him  to  steer  through  the  difficulties  of  the 
navigation.  From  this  and  other  causes, 
already  hinted  at,  the  expanses  of  the  Court 
are  wholly  disproportioned  to  the  benefits 
obtained  by  resorting  to  it,  and  no  reform 
can  be  satisfactory  which  does  not  mate- 
rially diminish  the  expenses  of  proceedings 
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getber  UBCfJled  for.  We  shftU  ta]f;«  uneariy 
opj^octuoity  of  stating  the  various  objections, 
which  apply  to  the  conduct  and  manage- 
ment of  the  affiiirs  of  a  private  or  family 
trust  by  a  public  board. 

REMOVAL  OF  THE  COURTS  FROM 
WESTMINSTER, 

Our  readers  will  recollect  that  the  pro- 
posed removal  of  the  Courts  from  Westmin- 
ster to  the  vicinity  of  the  Inns  of  Court  has 
been  advocated  in  this  Journal  for  upwards 
of  15  years.  In  our  Number  for  the  8th 
May^  1852,  we  gave,  not  only  a  full  state- 
ment of  the  ai^uments  in  favour  of  the  re- 
movaly  but  an  estimate  of  the  whole  ex- 
pense, with  a  plan  of  the  proposed  site  of 
the  Courts,  between  the  Temple  and  Ian- 
coUi's  Inn,  and  pointed  out  the  ways  and 
means  by  which  the  measure  might  be 
carried  into  effect  without  any  call  upon  the 
Treasury.  The  last  petition  on  the  subject 
from  the  Incorporated  Law  Society  was 
printed  in  the  Le^al  Observer  of  26th  Feb., 
1853. 

The  Times,  in  occasional  notes  connected 
with  their  Law  Reports,  has  often  adverted 
to  the  inconvenience  and  want  of  accommo- 
dation in  the  Courts ;  and  on  the  4th  in- 
stant, that  influential  Jcumal  devoted 
a  {Leading  Article  to  the  subject,  which, 
written  with  its  usual  force,  we  are 
slad  to  transfer  to  our  pages.  It  is  as 
follows  :*^ 

''A  serious  proposition  has  at  length  been 
made  for  the  removal  of  the  Law  Courts  from 
Westminster  Hall  to  a  more  permanent  and 
central  situation.  It  cannot  for  a  moment  be 
doubted  that  the  proposed  removal  is  a  mere 
question  of  time,  so  fcrehi  are  the  inconveni- 
ences to  which  the  Public  and  the  Profession 
are  exposed  by  the  present  migratory  habits  of 
the  Judges.  At  times  these  venerable  indi- 
viduals are  to  be  found,  in  the  full  majesty  of 
silk  and  horsehair,  in  their  ill- ventilated,  in- 
sufficient Courts,  at  Westminster.  At  others 
they  present  themselves  in  the  character  of  nice 
old  gentlemen  in  plam  clothes,  endeavouring 
to  soothe  the  ire  of  pleaders  and  solicitors  at  a 
distance  of  two  miles  from  their  original 
shrine.  With  Equity  Judges  it  is  still  worse. 
A  young  and  aspiringj  lawyer  may  spend  the 
earlier  portion  of  his  legal  career  m  sheer 
voyages  of  discovery  to  ascertain  the  habitat 
of  those  learned  persons  on  whom  he  is  mind- 
ed to  try  the  effect  of  his  accumulated  know- 
ledge. Sometimes  the  Lord  Chancellor  is  at 
lineoln'e  Inn,  sometimes  in  Westminster 
Hall»  sometimes  in  the  House  of  Lords— A»c 
et  wbique^thA   old   story   of  the  Ghost   in 


With  his  inferior  yoke-fellows  of  justice  ihe 
case  is  even  worse.  The  geneial  direction  fer 
finding  a  minor  Equity  Judge  would  be  to  go 
up  four  pairs  of  stairs,  and  then  down  three, 
and  along  a  passage  with  three  doors.  The 
adventurer  must  not  turn  to  the  left,  for  there 
the  Barons  of  the  Exchequer  might  be  found, 
jealous  of  intrusion  as  Diana  and  her  nymphs 
disporting  themselves.  Nor  must  he  venture 
to  the  right,  for  there  the  Lord  Chief  Justice 
of  the  Common  Pleas  might  have  withdrawn 
awhile  from  public  vision  to  compose  his 
thoughts.  Escaped  from  these  perils,  let  the 
adventurer  ascend  six  more  flignte  of  stairs, 
jump  out  of  a  window,  catch  at  a  leaden  spout 
as  he  falls,  let  himself  go  through  a  broken 
pane  at  the  head  of  a  well-staircase,  land  on 
the  first  lobby,  and  push  open  a  green-baiie 
door,  and  there  he  wul  find  the  Equity  Judge, 
sitting  like  a  cat  in  a  cupboard,  very  much 
ashamed  of  his  locality.  Nothing  can  be  more 
inconvenient  to  the  Profession  and  the  Public 
than  the  dimensions  and  situation  of  the  Courts 
at  Westminster,  except  it  be  the  fact  that,  such 
as  they  are,  the  Judges  are  not  always  to  be 
found  there  throughout  the  legal  year.  Some- 
times, as  we  have  said,  the  Equity  Judge  is  at 
Westminster— sometimes  at  Lincoln's  Inn. 

A  great  and  important  portion  of  the  Common 
Law  practice  is  conducted  in  Chancery  Lane, 
while  the  Judges  are  sitting  at  Westminster. 
It  most  be  added,  for  the  sake  of  those  gentle- 
men who  unite  Criminal  with  Common  Law 
practice,  that  the  distance  is  so  great  from  we 
Central  Criminal  Court  to  Westminster  tl^ 
the  interest  of  the  prisoner  must  be  neglected 
for  the  sake  of  the  more  desired  civil  practice. 
It  is  not  well  that  it  should  be  so.  In  criminal 
cases,  more  than  in  all  others,  a  barrister 
should  never  accept  a  brief  if  he  be  not  sure 
that  he  can  attend  to  the  interests  of  his  client. 
But,  while  human  nature -is  what  it  is,  and 
while  lawyers  are  poor  and  eager  for  practic^ 
they  will  accept  incompatible  obligations,  and 
trust  to  fortune  for  the  result.  The  practice  is 
reprehensible  in  the  last  degree,  but  counsel 
are  in  fairness  entitled  to  say  in  self-defence 
that  much  of  their  irregularity  arises  from  the 
fact  that  the  Courts  are  scattered  about  Lon- 
don in  such  a  manner  that  an  advocate  most 
weU  nigh  possess  the  gift  of  ubiquity,  m  order 
to  attend  to  a  very  moderate  practice,  we 
have  taken  the  case  of  Common  Law  and  on- 
minal  practice,  because  the  irregularities  of  bar- 
rislers  in  this  department  are  matter  of  more 
public  notoriety,  but  we  can  assure  the  un- 
initiated reader  that  as  much,  or  perhaps  mow, 
loss  and  inconvenience  arises  from  the  dim- 
cuUy  in  which  Chancery  practitioners  «« 
placed,  when  one  duly  calU  them  to  West- 
minster and  another  detains  them  m  the  oeigo- 
bourhood  of  lincoln's  Inn. 

"Under  these  circumstances,  it  has  bew 
proposed  to  remove  the  Law  Courte  aUogeUiw 
from  Westminster  to  a  site  perhaps  the  mcwi 
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ceotral  in  London^  and  in  the  verv  midst  of 
the  dens  of  lawyers  of  all  denominations.  This 
site  lies  between  the  Strand  on  the  south, 
Carey  Street  on  the  norths  Chancery  Lane  on 
the  east,  and  Clement's  Inn  and  New  Inn  on 
the  west.  The  proposed  space  occupies  about 
7j  acres,  and  at  present  occupied  by  lanes  and 
bv-streeta,  which  contain  some  of  tne  choicest 
abominations  in  London.  The  front  would  be 
towards  the  Strand,  the  back,  naturally,  in 
Carey  Street,  and  these  would  form  the  shorter 
tides  of  a  paralleloffram.  It  is  proposed  by 
SirCiiarles  Barry  that  the  building  shall  be 
in  the  Tudor  style,  and  that  it  should  be  of  so 
decorative  a  kind  as  to  be  an  ornameat  to  this 
part  of  the  town.  As  may  be  seen  by  a  glance 
at  a  map  of  London,  this  position  is  in  the  very 
centre  of  the  Inns  of  Court,— Lincoln's  Inn, 
the  two  Temples,  Gray's  Inn,  the  Rolls'  House, 
the  Incorporated  Law  Society,  and  all  the  minor 
inns,  are  in  close  proximity  to  it. 

'*  Of  the  method  in  which  it  is  proposed  to 
meet  the  expense  we  would  for  the  present 
neither  express  approval  nor  disapproval.    We 
are  not  as  yet  in  a  position  to  speak  with  suffi- 
cient certainty  on  this  portion  of  the  project ; 
bat  that  is  no  reason  wny  it  should  not  be  laid 
before  the   Public   for  discussion   and   sug* 
Restion.    It  is  from  the  Accumulation  Fund  of 
the  Suitors  in  Chancery  that  the  great  bulk,  or 
larger  half  of  the  money,  is  proposed  to  be  de- 
rived.   As  it  is  represented,  this  money  can  be 
80  applied  without  any  injury  to  the  actual 
suitors.    In  point  of  fact,  A-om  the  year  1774 
downwards,  from  time  to  time,  money  has  been 
taken  from  the  same  fund  for  similar  purposes, 
as  the  erection  of  the  Six  Clerks'  offices.  Mas- 
ters' offices,  the  offices  of  the  Examiners,  and 
other  Chancery  offices  in  the    Rolls*   Yard. 
Acts  of  Parliament  are  quoted  under  which 
these  appropriations  have  oeen  made,  and  the 
authority  of  the  late  Lord  Langdale  is  relied 
upon  for  similar  applications  of  the  fund.    The 
ultimate  cost  of  site  and  building  is  estimated 
at  673,574i.    The  amount  of  the  stock  and 
securities  in  the  Court  of  Chancerjr  is  about 
46,00O,OOOi. ;  the  annual  payments  in  and  out 
of  Court  79000,000/. ;  the  cash  balance  in  the 
Bank  of  England  360,0002. ;  the  amount  of 
suitors'  cash  in  Court,  including  the  balance, 
2,500,000/.     The  "Surplus  Cash  Fund"  or 
"Accumulation  Fund"  is  swd  to  amount  to 
li341,188/.  stock,  and  this  is  the  source  from 
which  the  money  is  to  be  derived  for  the  new 
building.    We  can  have  no  doubt  as  to  the  ad- 
vantage of  the  scheme  in  every  way,  if  it  dost 
not  halt  upon  the  fiscal  fool.    It  is  a  matter  of 
great  inconvenience  to  practitionerB  and    of 
heavy  loss  to  suitors  that  the  ConrU  should  be 
at  such  disUncea  from  the  chamben.     The 
chambers  cannot  go  to  the  Courts,  and  so  the 

Courts  had  better  come  to  the  chambers.    It 
should  also  be  said  that,  if  the  Law  Courts  art 

removed,  the  Houses  of  Parliament  will  gain 

much  in  architectural  possibilities." 


CONSOLIDATION  OF  THE 
TUTES. 


STA- 


Mr.  Coode's  remarks  on  the  important  dis- 
tinction of  permanent  and  tramilory  laws  ar« 
peculiarly  valuable. 

"  The  greater  part  of  legislation  has  for  its 
object  the  arrival  at  a  settled  and  more  or  less 
stable  and  permanent  condition  of  the  rights 
and  obligations  of  all  the  members  of  the  com- 
munity ;  and,  effectually,  a  large  and  impor- 
tant portion  of  English  legislation  has  been 
permanent  through  centuries ;  and  all  legisla- 
tion whatsoever  intended  to  establish  rights, 
or  to  impose  and  define  obligations  —  the 
only  material  and  substantive  part  of  the  law-— 
is  in  its  conception,  and,  when  successful,  is  in 
its  effect,  of  this  permanent  character.  And  it 
is  precisely  this  portion  of  all  law  that  deter- 
mines the  general  and  special  character  of 
every  legal  system,  and  is  productive  of  those 
political  and  social  results  which  are  the  ulti- 
mate objects  of  all  legislation,  and  the  consum- 
mation of  all  political  success.  It  is  only  this 
portion  which  it  much  concerns  us  to  make 
clear  to  the  conceptions  of  all  men,  inasmuch 
as  all  subjects  are  equally  interested  in  it,  and 
it  is  this  portion  which,  when  once  approved 
in  practice,  it  most  concerns  us  to  make  per- 
manent. In  short,  nothing  can  justify  the 
withholding  of  any  labour  which  can  be  use- 
fully bestowed  u}>on  it. 

"  All  other  matters,  modes  of  protection,  re- 
medies, procedures,  administrative,  and  execu- 
tory arrangements, — even  the  greatest  consti- 
tutional and  political  institutions,  are  but 
subservient  and  ministerial  to  the  establishment 
and  maintenance  of  individual  rights.  These 
instrumental  institutions  suffer,  without  legis- 
lation, incessant  change,  and  are  the  constant 
subjects  of  express  legislative  modification.  No 
doubt  they  have  a  stability  generally  propor* 
tionate  to  their  usefulness  in  subordination  to 
their  prime  object,  and  whilst  they  subsist  good 
expression,  good  form,  and  certainty  of  effect 
in  them,  is  also  useful  in  proportion  to  their 
duration. 

'*  But  these  instrumental  institutions  are,  for 
our  present  purpose,  of  two  kinds ;  the  one  aet 
subservient  to  the  permanent  rights  of  the 
community,  and  which  themselves,  in  their  in- 
tention and  expression,  are  always  of  a  perma- 
nent nature. 

'*  These,  so  far  as  thevare  specially  connected 
with  any  primary  suDjeet  of  consolidation^ 
should  be  consolidated  with  it  in  one  operation, 
and  would  become  subject  to  amendments  with 
the  whole  of  the  consolidated  Act,  of  which, 
indeed,  thev  would  be,  in  the  ordinarv  oourae 
of  things,  tne  only  part  subject  to  much  or  fre- 
quent amendment. 

'*  The  second  set  of  instrumental  provisions, 
those,  namely,  which,  in  their  conception  and 
original  institution^  have  a  temporary  and  tran- 
sitory character,  and  are  adopted  only  as  a 
means  of  transition  from  one  state  of  things  to 
another,  and,  by  the  terms  of  their  insUtutbn, 
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became  defunct  as  soon  as  the  transforma- 
tion is  effected,  require  a  wholly  different  treat- 
ment. 

"  When  the  object  is  to  effect  such  trans- 
formation,—  say,  for  instance,  to  enclose  a 
waste,  to  convert  common  into  severalty,  to 
convert  tithe  into  rent,  and  commute  it  for  a 
rentcbarf^e,  to  settle  boundaries  or  the  like,  — 
the  result,  when  effected,  is  a  permanent  result 
calculated  to  endure,  perhaps,  for  all  time ;  but 
the  law  which  will  then  apply  to  this  result 
will  be  found  in  the  general  permanent  law  of 
several  property,  of  rent,  of  rent-charge,  or 
boundary,  or  whatever  the  transformed  subject 
may  be ;  and  a  few  sentences  will  in  every  case 
express  all  that  is  necessary  to  identify  the 
subject  thus  transformed,  with  all  its  congeneric 
matter,  and  to  confer  on  it  all  its  qualities,  in- 
cidents, and  consequences ;  and  tliia  expression 
is  all  that  should  appear  in  any  consolidated  or 
any  permanent  law. 

"All  the  instrumental  provisions,  the  ap- 
pointment of  commissions,  their  investiture  with 
powers,  the  definition  of  their  mode  of  proceed- 
ing, their  protections,  and  their  responsibilities, 
are  transient  accessories,  doomed  to  disappear- 
ance and  extinguishment  as  soon  as  their  tem- 
porary work  is  done.** 

It  is  justly  remarked  to  be  impossible  to  pro- 
duce cumbrousness  and  complication  of  form, 
and  concealment  of  essential  matter,  more  ef- 
fectually than  by  the  present  mode  of  legisla- 
tion in  all  such  cases. 

"In  the  instances  above  adverted  to  the 
Register  shows  that  in  the  Acts  passed  for 
effecting  the  commutation  of  tithes,  tne  enfran- 
chisement of  copyholds,  the  enclosure  of  waste, 
and  severance  of  commons,  about  one  clause 
in  43  contains  a  permanent  element,  and  that 
even  in  this  one  clause  it  is  commonly  but  a 
part  intermingled  with  a  greater  portion  of 
transitory  matter.  I  have  not  examined  all 
these  clauses  with  sufficient  minuteness  to  as- 
sert the  proportion  very  precisely,  but  am  sa- 
tisfied that  the  total  pennanent  matter  in  the 
whole  of  this  great  mass  of  enactments  does 
not  constitute  nearlv  one-hundredtb  part  of  the 
whole.  Thus,  by  this  present  mode  of  provid- 
ing in  one  undistinguished  set  of  enactments 
both  the  permanent  result  and  the  transient 
process  by  which  it  is  to  be  obtained,  we,  and 
all  generations  of  men,  have  to  wade  through 
99  parts  of  expired  and  inoperative  verbiage  for 
one  part  of  Iwing  law."  •  •  • 

It  is  then  recommended  that  there  should  be 
separate  Acts  for  permanent  matters,  and  also 
for  transient  matters* 

*' All  transitory  matter  should  be  kept  asunder 
from  all  permanent,  and  each  enacted  in  sepa- 
rate acts,  which  would  thus,  as  regards  the 
transitory  provisions,  be  published  and  re-pub- 
lished only  so  long  as  the  transitory  operation 
continued.  This  would  clear  a  consolidated 
Uws- 


1st,— Of  all  retro-active  enactments; 

Repeals; 
Kullificatioos ; 
Confirmations ; 
Ratifications ; 
2nd,— Of  all  occasional  enactments,  that  is, 
of  such  wherein  the  force  of  the  law 
is  spent  on  one  defined  occasion ; 
Protections  for  life  or  other  periods  of 
vested  InteresU  affected  by  perma- 
nent changes ; 
Compensations  to  individuals  for  life 

or  lives  for  meritorious  services ; 
Instrumental  acts  providing  the  tem- 
porary machinery  for  any  perma- 
nent result : 
3rd,— Of  continuance  clauses  and  suspen- 
sion clauses. 
"This  simple,   and,    but   for  its  constant 
neglect,  seemingly  obvious  plan,  of  separating 
transitory  from  permanent  matter,  would  cer- 
tainly reduce  the  amount  of  statutory  matt^ 
to  be  permanentiy  consolidated  to  very  much 
less  than  one-tenth  of  the  Statute  Law  in  force 
at  any  one  time,  and  would  greatiy  improve 
Uie  form  of  both.    Indeed  the  transitory,  es- 
pecially the  instrumental  part  of  our  law,  is 
susceptible  of  great  and  systematic  improve- 
ment, which  it  would  probably  receive  very 
rapidly,  if  it  were,  in  the  way  proposed,  kept 
separate,  and  thus  became  the  subject  of  a 
more  definite  and  distinct  consideration,  and  of 
a  more  perfect  division  of  labour.    However, 
whether  improved  or  not,  it  is  a  matter,  cum- 
brous and  troublesome  as  it  is,  of  the  utmost 
insignificance,  in  comparison  with  the  small 
but  substantial  and  invaluable  matter  of  our 
permanent  law. 

"It  is  scarcely  within  the  scope  of  these 
papers  or  of  our  Commission  to  consider  in 
great  detail  the  subject  of  IVaiw/ory  Instru- 
mental prorisions ;  but  one  remark  is  import- 
ant, it  is  that  these  being  required  very  fre- 
quently, in  almost  identical  terms,  for  particu- 
lar occasions,  they  appear  incessantiy  repeated 
in  the  Statute  Book.  In  this  they  are  unlike 
the  general  permanent  law,  with  which  this 
Commission  has  to  deal,  which  rarely  if,  ever 
affords  a  just  occasion  for  two  enactments  in 
the  same  terms.  It  results  from  this  fact  that 
this  transitory  instrumental  law,  especially 
as  regards  Private  Acts,  is  very  conveniendy 
dealt  with  by  means  of  such  forms  as  those 
known  as  'the  Consolidated  Clauses'  Acts,' 
and  are  capable  of  great  practical  and  formal 
improvement  in  that  way,  and  of  great  benefit, 
by  the  extension  of  jurisprudential  and  judicial 
results  to  all  the  many  similar  cases  con- 
nected by  means  of  one  and  the  same  identical 
form.'* 
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LAW  OP  ATTORNEYS  AND  SO-     [ 
LICITORS. 

TAXATION     OF     BILLS     OF     COSTS      MORE 

THAN    12  MONTHS  AFTER  DELIVERY. 

SPECIAL   CIRCUMSTANCES. 

The  Master  of  the  Rolls  made  the  fbl- 
lowing  observations  on  this  special  petition 
to  tax  a  solicitor's  bills  of  costs  before  pay- 
ment, bnt  more  than  a  year  after  delivery  : 
"  There  appears  to  me  to  be  a  marked  dis- 
linction  between  a  bill  delivered,  and  paid, 
nnd  one  which  has  been  delivered  but  re- 
mains unpaid.  If  the  account  be  paid  and 
settled,  the  solicitor  may  naturally  enough 
be  negligent  as  to  his  vouchers ;  and  there- 
fore it  is,  that,  in  the  case  of  a  paid  bill, 
there  must  be  some  strong  case  of  pressure 
and  items  of  overcharge  to  induce  this 
Court  to  open  the  transaction  and  allow  the 
taxation  of  the  bill.  The  case  is  very  dif- 
ferent where,  after  delivery  of  the  bill,  no- 
thing further  has  been  done  in  the  matter, 
and  there  has  been  no  acquiescence  in  the 
demand. 

"What  are  the  circumstances  in  this 
case  ?  It  appears  that  the  petitioner  owed 
the  respondent  bills  of  co^ts  in  respect  of 
which  600/.  is  claimed.  In  1 848,  he  ap- 
plied for  them,  but  none  were  delivered 
nntil  the  10th  of  January,  1850,  when,  the 
petitioner  being  about  to  go  abroad,  either 
from  distress  or  on  account  of  the  state  of 
health  of  his  wife,  the  solicitor,  about  14 
months  after  the  first  application,  delivers 
his  bills  of  costs.  Nothing  was  done  for  a 
considerable  time,  and  no  steps  were  taken 
to  enforce  payment ;  but,  in  1851,  a  cor- 
respondence took  place  as  to  these  bills  of 
costs,  and  after  some  discusssion  this  peti- 
tion was  presented  to  tax  the  bills. 

"There  must,  no  doubt,  be  'special  cir- 
cumstances '  to  justify  a  taxation,  but  is  it  an 
nnimportaht  circumstance,  that  the  bill  was 
delivered  14  months  after  application,  and 
on  the  eve  of  the  client  going  abroad? 
Again,  this  allegation  is  brought  forward, 
that  the  bills  of  costs  charge  for  320  sheeto 
of  abstract,  though  they  contained  only  217 
sheets.  I  have  carefully  attended  to  this, 
and  find  that  this  allegation  is  not  met  at  all. 
The  solicitor  merely  says,  he  believes  the 
abstracts  contain  that  number  of  sheets; 
I  cannot  attend  to  this  in  the  face  of  a  posi- 
tive all^ation  on  the  other  side. 

''There  is,  therefore,  a  distinct  and  sub- 
stantial case  of  overcharge,  which,  in  the 
case  of  an  unpaid  bill,  and  where  there  has 
been  no  settlement  or  proceedings  in  the 


nature  of  acquiescence,  is  sufficient  in  my 
opinion,  to  entitle  the  petitioner  to  the 
usual  order  to  tnx  the  bills  of  costs."  In  re 
Williams,  15  Beav.  417. 


NOTICES  OF  NEW  BOOKS. 

Income  Tax  Tables  under  the  Statute  16  ^ 
17  Fict.  c.  34.  By  Charles  M.  Wih- 
LiCH,  Actuary  and  Secretary  to  the  Uni- 
versity Life  Assurance  Society.  Fourth 
Edition.     Longman  &  Co.,  1853. 

The  New  Succession  and  Legacy  Duty 
Tables,  under  the  authority  of  \^  ^'  17 
Vict,  c.  51.  By  the  same  Author. 
Longman  &  Co.,  1854. 

The  former  of  these  useful  works  shows 
at  first  sight  the  amount  of  duty  at  Td,,  6d., 
5^.,  3id.,  3d.,  2id.,  2\d.,  and  l|rf.  in  the  j^, 
payable  under  the  New  Income  Tax  of  last 
Session,  and  will  be  found  to  contain  all  the 
calculations  required  to  ascertain  the  exact 
amount  of  duty  from  \d.  upwards  on  in- 
comes up  to  10,000/.  The  work  is  also 
accompanied  by  a  variety  of  statistical  in- 
formation, extracted  from  Parliamentary 
documents. 

The  contents  of  the  second  work  are  as 
follow  :— 

1.  Value  of  annuities  chargeable  with 
duty,  calenlated  according  to  the  table  in 
16  &  17  Vict.  c.  51,  from  1  to  20  years  of 
age. 

2.  Showing  the  duties  payable  on  succes- 
sions, legacies,  annuities,  residues,  &c., 
under  the*same  Act. 

3.  Showing  the  amount  of  annual  income 
arising  from  residue,  &c.,  calculated  at  4 
per  cent.,  being  the  rate  at  which  it  is  esti- 
mated at  the  Legacy  Duty  Office. 

4.  Showing  the  amounts  of  successions, 
legacies,  annuities,  residues,  &c.,  which 
prodnce  each  progressive  penny  in  a  shilling 
of  duty  at  the  several  rates  fixed  by  the 
Act. 

5.  Showing  the  values  of  an  annuity  of 
100/.  per  annum,  for  any  number  of  years 
not  exceeding  95,  according  to  the  table  in 
the  Act. 

The  Author  adds  examples  to  facilitate 
reference  to  both  the  collections  of  tables. 
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Lawof  Evidenee.'-Adminittration  ofOaths.^Paints  in  EquUy  Practice, 


LAW  OP  EVIDENCE. 


PROOF   OF    WRITTSK    IN8TRUMSNT    BT    AT- 
TESTING  WITNESS. 

On  the  trial  of  an  action  in  ejectment  by  a 
mortgagee,  the  plsdntiflfs  counsel  called  the 
defendant  on  his  subpoena,  instead  of  the  at- 
testing witness,  to  prove  the  execution  of  fhe 
mortgage  deed.  A  nonsuit  was  thereupon  di- 
rected, subject  to  a  rule. 

In  the  judgment  of  the  Court  on  discharging 
the  rule  which  had  accordingly  been  obtained. 
Pollock,  C.  B.,  said  :— 

'*  The  question  in  this  case  is,  whether,  since 
the  14  &  15  Vict.  c.  99>  s.  2,  the  execution  of 
his  deed  can  be  proved  by  a  party  to  the  cause, 
who  is  subpoenaed  as  a  witness,  without  calling 
the  subscrioing  witness ;  and  we  are  of  opinion 
that  it  cannot.  In  saying  this,  I  also  express 
the  opinion  of  my  brother  Parke,  who  did  not 
hear  the  argument.  We  think  that  the  rule  of 
law  reouiring  proof  by  the  subscribing  witness 
is  BO  mflexibto,  clear,  and  universal,  that  it 
cannot  be  set  aside  by  any  reasoning,  however 
cogent, — and  certsunly  it  must  be  admitted  that 
there  is  considerable  force  in  the  arguments 
founded  on  the  recent  Statute. 

"  The  cases,*  when  carefully  examined,  will 
be  found  to  have  established,  as  we  think, 
these  principles  as  those  on  which  our  decision 
must  turn. 

"The  attesting  ^tness  must  be  called  to 
prove  the  execution  of  a  deed  for  this  reason, 
that  by  an  imperative  rule  of  law  the  parties 
are  supposed  to  have  agreed  inter  se  that  the 
deed  shall  not  be  given  in  evidence  without  his 
beinp  called  to  depose  to  the  circumstances  at- 
tendmg  its  execution.  If,  therefore,  the  attest- 
ing witness  is  not  called,  the  deed  cannot  be 
read,  because  this  agreement  cannot  be  broken ; 
but  any  agreement  may  be  walVed  by  the 
parties  to  it.  If  then,  in  the  course  of  the 
proceedings  in  the  cause,  the  party  to  the  deed 
admits  the  execution,  or  if  by  his  pleadings  he 
does  not  require  the  execution  to  be  proved,  he 
may  be  very  reasonably  sud  to  have  waived 
the  agreement,  and  the  other  partv,  accepting 
the  waiver,  does  not  call  the  attesting  witness. 
In  Eouity,  an  admission  in  the  defendant's  an- 
tirsr  M  sufficient,  and  is  a  waiver  of  the  agree- 
ment ;  but  the  bill  and  answer  are  the  plead< 
ings  in  Eouity,  and  an  admission  in  the 
answer  is  tne  same  as  an  admission  on  the 
pleadings  at  law.  But  here,  on  the  pleadings, 
the  defendant  has  put  the  execution  of  the 
deed  in  issue,  and  he  is  called  and  compelled 
as  a  witness  to  prove  the  fact.  How  can  that 
bt  pot  reasonably  as  a  waiver  of  the  agreement. 


not  to  give  the  deed  in  evidence  without  call- 
ing the  attesting  witness  ?  Manifestly  it  is  no 
waiver  at  all."  Wkyman  v.  Gartk,  8  Excb.  R. 
803. 


■  Johnson  V.  Mason,  1  Esp.  89 ;  Catt  v. 
Dimiitii^,  4  East,  53;  Abbot  v.  Plumbe,  1 
Dong.  316 ;  Bamee  v.  Tymnpowkp,  7  T.  R. 
265 ;  Rem  v.  Hmrringvortk,  4  M.  &  Selw.  350. 


ADMINISTRATION  OF  OATHS. 

IK   CHANCERY.  —  tAKEN    BEFORE   THE  SO- 
LICITOR   IN    THE    CAUSE. 

As  Commissions  to  Administer  Oaths  hare 
been  granted  to  several  London  Commis- 
sioners, it  may  be  useful  to  sUte  the  following 
decisions  ; — 

Affidavits  taken  before  a  person  who  was 
a  solicitor  ic  the  cause  cannot  be  read,  and  the 
petition  was  dismissed,  and  the  costs  directed 
to  be  paid  by  the  solicitor.  In  re  Hogan,  3 
Atk.812. 

Affidavits  sworn  before  a  Master  Extn., 
who  was  the  clerk  of  the  plaintiflTs  attorney, 
rejected.     Wood  v.  Harpur,  3  Beav.  290. 


IN   THE   COMMON    LAW   COURTS. 

By  the  Rules  of  Hilary  Term,  1853,  s.  U2 
—No  affidavit  of  service  of  process  shall  be 
deemed  sufficient  if  sworn  before  the  plaintiff's 
own  attorney  or  his  clerk. 

Section  143.— Where  an  agent  in  town,  or 
an  attorney  in  the  country,  is  the  attorney  on 
the  record,  an  affidavit  sworn  before  the  attor- 
ney in  the  country  shall  not  be  received ;  and 
an  affidavit  sworn  before  an  attorney's  clerk 
shall  not  be  received  in  cases  where  it  would 
not  be  receivable  if  sworn  before  the  attoracy 
himself;  but  this  rule  shall  not  extend  to  affi- 
davits to  hold  to  bail. 


POINTS  IN  EQUITY  PRACTICE. 

MARRIED  -WOMAN.  —  PETITION  IN  FORMA 
PAUPERIS.  —  NEXT  FRIEND.  —  SUPPM«- 
810   VERI. 

An  order  was  made  on  motion  exparte  (oi 
leave  to  a  married  woman  to  present  a  petition 
tfi  formd  pauperis  and  without  a  next  friend,  to 
obtain,  under  the  2  &  3  Vict.  c.  64,  access  to  her 
children,  and  for  the  custody  of  such  as  were 
under  seven  years  of  age,  and  that  the  petition 
might  be  received  without  the  )/•  stamp>K- 
mured  by  the  Orders  of  October  25,  Mi- 
The  affidavit  in  support  stated,  that  the  peti- 
tioner had  separated  from  her  husband,  but 
that  a  decree  for  the  restitution  of  conjugal 
rights  had  been  made,  but  she  was  unable  to 
obtain  the  requinte  sum  of  1/.  for  the  petitRffi, 
from  him  or  any  other  person,  or  to  pwcnre 
any  person  to  act  as  her  next  friend.  ThsrtWte 
the  usual  statement  of  h«r  not  being  wwth  5i. 
adusive  of  her  wearing  appartL  The  hus- 
band moved,  on  notice  to  discharge  *Wi^^«J» 
on  the  ground  his  wife  had  concealed  the  fact 
that  she  had  several  relations  in  good  circoiA- 
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Truit9'  Act. 
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ftaaces  who  would  hare  been  competent  to  act 
as  Dext  friend,  bat  the  motion  was  refused,  as 
it  was  not  shown  any  one  of  them  was  now 
willing  to  act,  or  that  the  wife  had  applied  and 
one  had  consented  to  act  as  her  next  friend. 
EtpmU  HakewiUy  3  De  G.,  M*N.  &  G.  1X6. 


petition    for    appoiktmrnt    of    new 

trusters  of  charity.  —  entitling. — 

attorney-general's  fiat. 

A  petition  for  the  appointment  of  three  new 

trustees  to  act  with  the  existing  trustees  of  a 

chanty,  for  the  education  and  maintenance  of 

Sor  children  of  the  parishes  of  East  Tytherley, 
ottisfont,  and  West  Tytherley,  was  directed 
to  stand  over,  in  order  to  be  entitled  in  the 
matter  of  Sir  Samuel  Romilly's  Act  (52  Geo.  3, 
c.  101),  as  well  as  in  the  matter  of  the  Trustee 
Act,  1850  (13  &  14  Vict.  c.  60)  and  of  the 
charity,  and  held  also  that  it  was  necessary  to 
obtain  the  fiat  of  the  Attorney-General.  In  re 
MU's  Charity,  exparte  Goldsmid,  3  De  G., 
M%&G.153. 


POINTS    IN    COMMON    LAW 
PRACTICE. 

DISCHARGE  OF  PEREMPTORY  UNDERTAK- 
ING TO  TRY  ON  defendant's  INSOL- 
VRNCY. 

In  an  action  on  a  bill  of  exchange,  accepted 
by  the  defendant's  testator,  notice  of  trial  was 
gi?en  pursuant  to  a  peremptory  undertaking 
entered  into  on  discharging  a  rule.  Three 
dajs  afterwards  the  plaintiff  discovered  the 
defendant  was  insolvent,  and  thereupon  coun- 
termanded the  notice  and  offered  a  atet  procet- 
«»,  which  was  refused.  It  was  held  that  the 
obligation  to  try  coald  not  be  discharged  upon 
application  after  a  peremptory  undertaking  had 
been  given.    Emd^  v.  Dewey,  16  Q.  B.  804. 


affidavit,    xntitlino.  —  name   of  de- 
fendant. 

A  defendant,  who  was  described  in  a  writ  as 
"H.W.  Bauerman,"  had  entered  an  appear- 
ance in  the  name  of  *'  Henry  William  Bauer- 
nu,  sued  as  H.  W.  Bauerman,"  and  was  ac- 
cordingly so  described  in  the  declaration. 
Upon  a  role  under  the  2  Wm.  4,  c.  39,  s.  17 
(lerf  aaac  15  k  16  Vict.  c.  7^,  «.  7),  on  the 
plabtiff's  attorney  for  particulars  of  the  pro- 
Uoa,  ocmpation,  or  quality,  and  place  of 
abode  of  tbe  plaintiff,  the  affidavit  described 
ton  as  *•  Hillary  John  Bauerman  (his  true 
une)  soed  m  Henry  William  Bauerman:" 
^bid,  iiregnkr.  BMmn,  r.  Bflaermcn,  12 
C(mi.  B.  IB2. 

See  also  SMmptom  ▼.  Carter,  3  Dowl.  P.  C, 


648,  Vfhet^  lA  fen  action  agaiiiat  "  Williaai 
Carter,"  an  affidavit,  the  title  of  which  de- 
scribed him  "  William  Garter,  the  elder,  sued 
as  William  Carter,"  was  rejected ;  and  in  Sms 
V.  Prosser,  15  M.  &  W.  151,  where  the  de- 
fendant was  described  in  the  writ  as  *'  Frederick 
C.  Prosser,"  an  affidavit  to  set  aside  the  judg- 
ment was  held  irregular  where  the  defendant 
was  described  in  its  title  *'  Frederick  Conlston 
Prosser;"  and  in  Regina  v.  Sheriff  of  Surrey,  8 
Dowl.  P.  C.  510,  the  affidavit,  on  which  an  at- 
tachment against  the  sheriff  for  not  returning  a 
fi.fa.  had  been  obtained  in  an  action  on  a  bill 
of  exchange,  was  entitled  "  Robert  Smith  v. 
William  Neely :"  Held,  that  it  could  not  be 
read,  the  action  being  "  Robert  Smith  v.  W. 
Neely." 

NEW  ORDER  UNDER  CHARITABLE 
TRUSTS  ACT. 

PROCEBDINOS   AND    FEES    IN    CASES    FROM 
30/.  To  100/. 

That  any  application  to  the  Master  of  the 
Roll 4,  or  to  a  Vice- Chancellor,  under  the  Cha- 
ritable Trusts'  Act,  1863,  s.  28,  shall  be  made 
by  summons,  and  such  summons  may  be  in 
the  form  set  out  in  Sched.  A,  annexed  to  the 
General  Order  of  the  16th  October,  1852,  or 
as  near  thereto  as  the  nature  of  the  case  may 
permit. 

The  fees  payable  on  proceedings  before  the 
Master  of  the  Holls,  or  of  any  of  the  Vice- 
Chancellors  under  the  said  Act,  shall  be  tlie 
same  as  are  payable  according  to  the  Order  of 
the  23rd  October,  1852,  in  respect  of  other 
proceedings  commencing  by  summons,  and 
shall  be  collected  by  means  of  stamps  as  di* 
rected  by  the  Order  of  26th  October,  1852. 

In  all  cases  in  which  the  Master  of  the  Rolls, 
or  any  Vice-Chancellor,  shall  direct  that  any 
nutter  commenced  by  summons  under  the 
said  Act  shall  be  heard  in  open  Conrt,  die 
same  fees  shall  be  payable,  and  the  same  costs 
shall  be  allowed,  as  would  have  been  payable 
in  respect  of  any  other  matter  so  heard. 

No  order  made  under  the  said  Act  by  tbe 
Master  of  the  Rolls,  or  by  any  of  the  Victo- 
Chancellors,  shall  bs  subject  to  appeal  wbefe 
the  gross  annual  income  of  the  charity  hae  not 
been  declared  by  the  Charity  CommiaeiooerB 
for  England  and  Walee  to  exceed  100).,  vnleie 
the  Master  of  the  Rolls,  or  the  Vice-Chancellor 
by  whom  such  order  siay  have  been 
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BormyA  CSowf.— XjomI  mid  Penonai  J«e»« 


■hall  certify  that  tuch  appeal  ought  to  be  per- 
•  mitted,  either  absolutely  or  on  such  terms  a« 
the  said  Master  of  the  Rolls  or  Vioe-Chancel- 
lor  may  think  fit  to  impose. 


BIRMINGHAM  BOROUGH  COURT. 

By  an  Order  in  Council  dated  29»li  Dec, 
1853,  faer  Majesty  has  been  pleased  to  approve 
of  the  report  of  the  Judicial  Committee  of  the 
Privy  Council,  dated  8th  Dec,  1853,  and  to 
direct  that  the  jurisdiction  of  the  Borough 
Court  of  Birmingham  shall  be  excluded  in  all 
cases  whereof  the  County  Court  hath  co«;ni- 
zance. — From  the  London  Gazette  of  3rd  Jan 


•.  I 


LOCAL  AND  PERSONAL  ACTS. 


Declared  Public,  and  to  be  Jadicially  Noticed. 
16  &  17  Vict.  1853. 
{^Continued  from  page  10 1,  ante.'} 
73.  An  act  to  amend  the  Acts  for  the  Rejfu-^of  ivhalley,  the  Townships  of  Cowpe  Lcnch, 


Clifton  Gaslight  Company,  and  to  enable  the 
united  Companies  to  raise  further  Capital. 

85.  An  act  for  making  a  Railway  from 
Staines  to  Wokingham  and  Woking. 

86.  An  act  for  making  a  Railway  from 
W^imblcdon  to  Croydon  in  the  County  of  Surrey, 
to  be  called  "  llie  Wimbledon  and  Croydor, 
Railway,"  and  for  other  purposes. 

87.  An  act  to  enable  the  Eastern  Counties 
Railway  Company  to  construct  a  Railway  from 
the  Line  of  the  Northern  and  Eastern  Railway 
near  Stratford  to  Woodford  and  Loughton ; 
and  to  repeal  certain  Provisions  of  their  ex- 
isung  Acts ;  and  to  grant  further  Powers 
to  the  said  Company  for  capitalizing  their  Debt; 
and  for  other  puqioscF. 

88.  An  act  for  making  a  railway  from  the 
London,  Brighton  and  South  Coast  Railway, 

'  to  or  near  to  the  Town  of  East  Grinstead  in  the 
County  of  Sussex. 

89.  An  act  better  better  supplying  with 
Water  the  Towns  and  Villages  of  Haslingden, 
Rawtenstall,  and  Newchurch,  and  the  Town- 
ships of  Haslingden,  Higher  Booths,  Lower 
Booths,  Newchurch,  and  Hapten,  in  the  Parish 


lation  of  Municipal  Corporations  in  Ireland  »o 
fJEU*  as  relates  to  the  Borough  of  Limerick. 

74.  An  act  to  amend  and  extend  the  Pro- 
visions of  the  Act  relating  to  the  Leeds  and 


New  Hall  Hey,  and  Hall  Carr,  and  lotUngton 
Higher  End,  in  the  Parish  of  Bury,  and  the 
Kxtra^parochial  Places  of  Hen  Heads  and 
'  Dunnockshaw,  all  in  the  County  Palatine  of 


Whitehall  Turnpike  Roads,  and   to  create  a :  Lancaster, 
further  Term  therein,  and  for  other  purposes.    I     go.  An  act  to  enable  the  Monkland  Railways 
75.  An  act  for  repairing,  maintaining,  and  |  Company  to  make  certain   Railways  in  the 


rendering  more  safe  certain  Reservoirs  on  the 
•Adel  Beck  in  the  West  Riding  of  the  County 
of  York. 

76.  An  act  to  amend  "The  Sunderland 
Dock  Act,  1846,"  and  "  The  Sunderiand  Dock 
Amendment  Act^  1849/'  and  for  other  pur- 
poses. 

77'  An  act  for  the  Establishment  or  Im- 
provement and  Regulation  of  Markets  and 
Fairs  in  the  Borough  of  Leominster,  and  for 
other  purposes  relating  to  the  said  Borough. 

78.  An  act  for  making  a  Railway  from  the 
Hawick  Branch  of  the  North  British  Railwayj 
near  to  the  Eskbank  Station,  to  the  Royal 
Burgh  of  Peebles. 

7Q.  An  act  to  authorise  an  Extension  of  the 
Londonderry  and  Coleraine  Railway. 

80.  An  act  for  making  a  Railway  from  Bd- 
lymena  to  Portrush. 

8).  An  act  to  cou6rm  certain  Preference 
.  Shares  created  by  the  North  British  Railway 
Company,  and  to  make  better  Provision  for  the 
Payment  of  the  Debts  of  the  said  Company,  and 
for  other  purposes. 

82.  An  act  to  enable  the  Scottish  Midland 
Junction  Railway  Company  to  make  Branch 

.  Railways  to  Blairgowrie  and  Kirriemuir ;  and 
.  to  amend  the  Acts  relating  to  such  Company ; 
and  for  other  purposes. 

83.  An  act  for  the  better  Improvement  and 
'  Regulation  of  the  Borough  of  South  Shields 
,  in  the  .Conpty  of  Durham,  the  Establishment 
.  of  a  Cemetery  therein,  and  for  other  purposes. 

84.  An  act  to  unite  into  one  Company  the 
Bristol  Gaslight  Company  and  the  Bristol  and 


Vicinity  of  Bathgate  and  Airdrie ;  and  for  other 
purposes. 

91.  An  act  to  authorise  the  Mavor,  Alder- 
men, and  Citiaens  of  the  City  of  Manchester 
to  make  certain  new  Streets;  and  toaroead 
the  Acts  relating  to  the  said  City;  and  for 
other  purposes. 

92.  An  act  to  repeal  an  Act  of  the  7th  year 
of  the  reign  of  King  George  the  Fourth,  for 
making  and  maintaining  a  Turnpike  Road  from 
Wimpole  to  Wrestlingworth  and  Potton,  and 
to  make  other  Provisions  in  Ilea  thereof. 

93.  An  act  to  incorporate  a  Company  for 
making  a  Railway  from  Kingston-upon-Hull 
to  or  near  to  Withcrcsca  in  Holdemess,  with 
a  Branch  therefrom ;  and  for  other  purposes. 

94.  An  act  to  enable  the  Glasgow  and  South- 
western Railway  Company  to  make  a  Branch 
Railway  to  near  May  field  in  the  County  of  Avr. 

95.  An  act  for  extending  the  time  granted  by 
"The  Rochester  Bridge  Act.  1846,"  for  the 
completion  of  such  Bridge.  . 

96.  An  act  to  enable  the  Limerick,  Ennw, 
and  Killaloe  Junction  Rulway  Company  to 
lease  their  Undertaking;  and  for  other  pur- 
poses. 

97.  An  act  to  enable  the  East  and  ^tsi 
India  Docks  and  Birmingham  Junction  Rail- 
way Company  to  raise  additional  Capital;  snd 
for  other  purposes. 

96.  An  act  to  amend  the  Gorbals  GravitaUon 
Water  Company's  AcU,  to  anthorise  the  Ex- 
tension of  their  Works  to  supply  the  Boy« 
Burgh  of  Renfrew  and  Suburbs  and  other 
places  with  Water ;  and  for  other  purposei. 


Loeai  and  Personal  Acts. 


m 


99.  An  act  for  making  a  Railway  from  Ha- 
vant  in  the  County  of  Southampton  to  Godal- 
ming  in  the  County  of  Surrey,  to  be  called 
"The  Portsmouth  Railway;"  and  for  other 
purposes. 

100.  An  act  to  enable  the  London,  Brif^h- 
ton^  and  South  Coast  Railway  Company  to  en- 
large their  Station  at  London  Bridge,  and  their 
Goods  Station  at  Brighton,  and  to  make  a 
Branch  Railway  to  the  Crystal  Palace ;  and  for 
converting  the  Debenture  Debt  of  the  London, 
Brighton,  and  Sooth  Coast  Railway  Company 
into  Stocks  or  Shares ;  and  for  other  purposes. 

101.  An  act  to  enable  the  Aberdeen  Railway 
Company  to  raise  further  Moneys ;  to  authorise 
the  Abandonment  of  the  authorised  Road  to 
the  Quays  through  the  Station  at  Aberdeeu, 
and  the  formation  of  another  Road  in  lieu 
thereof;  to  extend  the  Time  for  the  cora- 
pulsorv  Purchase  of  I^nds  and  for  the  comple- 
tion of  the  Aberdeen  Station ;  to  alter,  amend, 
and  extend  the  Acts  relating  to  the  Company  : 
and  for  other  purposes. 

t02.  An  act  to  repeal  an  Act  for  making  and 
maintaining  a  Road  from  the  Top  of  Hunt's 
Bank  in  the  Town  of  Manchester,  in  the  County 
of  Lancaster,  to  join  the  Manchester  and  Bury 
Turnpike  Road  in  Pilkington  in  the  same 
Coahty,  and  to  substitute  other  provisions  in 
lieu  thereof. 

103.  An  act  for  amending  the  Provisions 
with  respect  to  the  Commissioners  of  the  Se- 
cond District  for  Drainage  lyr  the  River  Witham 
contained  in  the  Witham  Drainage  Act  of  the 
2nd  year  of  George  the  Third  chapter  32,  and 
for  other  purposes,  and  of  which  the  Short 
T5tlc  is  "The  Witham  Drainage  Second  Dis- 
trict Act,  1833." 

104.  An  act  for  more  effectually  repairing 
and  maintaining  the  road  from  Burford  in  the 
County  of  Oxford  to  Leachlade  in  the  Countv 
of  Gloucester,  the  road  from  thence  througn 
Highworth  to  the  Cricklade  and  Swindon 
Turnpike  Road  in  the  County  of  Wilts,  and 
the  Bridge  on  the  said  Roads  across  the  River 
Isia  or  Thames  at  or  near  the  Town  of  Leach- 
lade  aforesaid ;  and  for  granting  a  further 
Term  in  the  said  Roads  and  Bridge ;  and  for 
other  purposes. 

105.  An  act  to  amend  an  Act  passed  in  the 
7th  year  of  the  reign  of  King  George  the  4th, 
intituled  '*An  Act  for  making  a  Turnpike 
Road  from  Shiplev  to  Bramley,  together  with 
certain  Branches  therefrom,  in  the  West  Riding 
of  the  County  of  York." 

106.  An  act  to  authorise  the  London  Dock 
Companv  to  make  a  new  Entrance  to  their 
Docks  from  the  River  Thames  and  other 
Woiics,  and  to  augment  their  Capital  Stock ; 
and  for  other  purposes  connected  with  the 
said  Docks. 

107.  An  act  for  the  maintenance  of  the  ex- 
isting Works  of  the  Company  of  Proprietors  of 
the  Bamsley  Waterworks,  and  for  the  Pur- 
chase of  Lands  by  them,  to  repeal  their  Act, 
and  make  other  provisions  in  lieu  thereof. 

lOS.  An  act  to  enable  the  Midland  Railway 
Company  to  make  a  Line  of  Railway  from  n^af 


Leicester  to  the  Great  Northern  Railway  near 
Hitchin,  with  a  Branch,  in  lieu  of  the  Line  of 
Railway  and  Branches  authorised  by  *'The 
Midland  Railways  Extension  to  Hitchin,  North- 
ampton, and  Huntingdon  Railway  Act,  1847/' 
and  "The  Midland  Railway  Extension  to  Hit- 
chin, Northampton,  and  Huntingdon  Railway 
(Wellingborough  Deviations)  Act,  1848." 

109.  An  act  to  authorise  the  Re-issue  of  cer** 
tain  of  the  Shares  in  the  Capital  of  the  York 
and  North  Midland  Railway  Company,  called 
Hull  and  Selby  Purchase,  &c..  Shares,  and  for 
other  purposes. 

.  110.  An  act  to  enable  the  London  and  Kortb 
Western  Railway  Company  to  acquire  and  hold 
certain  Lands  and  Buildings  at  or  near  the 
Terminus  of  the  Haydon  Square  Branch  of  the 
lA>ndon  and  Blackwall  Railway ;  and  for  other 
purposes. 

111.  An  act  to  enable  the  Leeds,  Bradford, 
and  Halifax  Junction  Railway  Companv  to  con- 
struct certain  Branch  Railways  in  ttie  West 
Riding  of  the  County  of  York ;  and  for  other 
purposes. 

112.  An  act  to  repeal  the  Act  for  repairing 
the  A!ston  T  jrnpike  Roads,  and  to  make  other 
Provifeions  in  lieu  thereof. 

113.  An  act  for  making  a  Railway  from  the 
Great  Southern  and  Western  Railway  near 
Roscrea  to  Parsonstown,  to  be  called  "The 
Roscrea  and  Parsonstown  Junction  Railway*" 
and  for  other  purposes. 

114.  An  act  to  authorise  the  Abandonment 
of  a  Portion  of  the  UnderUking  of  the  Umerick, 
Ennis,  and  Killoloe  Junction  Railway  Vom- 
pany,  and  the  Construction  of  a  new  Line  of 

!  Railway  in  lieu  of  a  Portion  of  the  line  to  be 
'  abandoned ;  and  to  revive  in  respect  of  a  Por- 
tion of  the  said  Undertaking  the  Powers  of  the 
I  said  Company  for  the  compulsory  Purchase  of 
I  Lands,  and  to  extend  in  respect  of  the  same 
'  Portion  of  the  said  Undertaking  the  Powers  of 
the  said  Company  for  constructing  Works; 
and  to  amend  and  repeal  Portions  of  the  Act 
relating  to  the  said  Company ;  and  for  other 
purposes. 

115.  An  act  for  the  better  Maintenance  and 
Repair  of  the  Highways  in  Wildmore  Fen  and 
the  East  and  West  Fens  in  the  County  of  Lin- 
coln, and  for  other  purposes,  and  of  which  the 
Short  Title  is  "The  Wildmore  Fen  and  East 
and  West  Fens  Highwajrs  Act,  1853." 

116.  An  act  for  revivmg  the  Powers  of  the 
South  Eastern  Railway  Company  for  taking 
Lands  and  Buildings  for  the  purpose  of  en- 
larging their  London  Bridge  Station  on  the 
North  Side  thereof,  and  for  extending  for  a 
further  Period  such  Powers,  and  for  other 
pur^sesl 

117.  An  ac£  to  enable  the  Eastern  Counties 
Railway  Companv  td  construct  Branch  Rail- 
ways from  the  North  Woolwich  Line  of  the 
Eastern  Counties  Railwav  to  Ham  Creek  and 
the  River  Thames ;  and  for  other  purposes. 

118.  An  act  for  more  effectually  improving 
the  Town  of  Burton-upon-Trent  in  the  County 
of  Sufford. 

119.  An  aet  to  HuthOrise  the  Abandonment 
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of  the  Carlisle  Canal,  and  the  making  of  a 
Railway  in  lieu  thereof,  from  the  Newcaatle- 
apon-Tyne  and  Carlisle  Railway  at  Carlisle  to 
Port  Carlisle;  to  repeal  the  Acta  relating  to 
the  Carlisle  Canal  and  Dock,  and  to  re-incor- 
porate the  Compatiy ;  to  authorise  the  raising 
of  a  farther  Sum  of  Money ;  and  to  confer  ad- 
ditional Powers;  and  for  other  purposes. 

120.  An  act  to  alter  and  amend  the  Pro- 
visions of  "The  Governor  and  Company  of 
Copper  Miners  Act,  1851,"  and  to  confer  fur- 
ther Powers  on  the  said  Company. 

121.  An  act  to  enable  the  South  Eastern 
Railway  Company  to  extend  the  Reading, 
Guildford,  and  Keigate  Railway  to  the  Great 
Railway  at  Reading ;  and  for  other  purposes. 

122.  An  act  to  enable  the  Warrington  and 
Altrincham  Junction  Railway  Company  to  ex- 
tend their  Railway  to  Stockport. 

123.  An  act  for  incorporating  and  regulat- 
ting  the  Electric  Telegraph  Company  of  Ire- 
land, and  for  better  enabling  the  Company  to 
establish  and  workTelegrapns  in  Scotland  and 
Ireland  and  between  those  Countries ;  and  for 
other  purposes. 

•  124<  An  act  for  making  a  Railway  from 
Spalding  to  Sutton  Bridge  and  Wiabeach. 

125.  An  act  for  making  a  lUdlWfty  commenc- 
ing^ by  a  Junction  with  the  Scottish  Central 
Rulway  at  Stirling,  and  terminating  by  a 
Junction  with  the  Caledonian  and  Dumbar- 
tonshire Junction  Railwayat  Alexandria,  to  be 
called  *' The  Forth  and  Clyde  Junction  Rail 
way." 

196.  An  act  for  making  Turnpike  Roads 
from  Upton  Saint  Leonard's  to  Brimpsfield 
and  Biralip  in  the  County  of  Gloucester. 

127*  An  act  for  enabling  the  Local  Board 
of  Health  for  the  District  of  Dewsbury  to 
construct  Waterworks ;  and  for  other  pur- 
poses. 

128.  An  act  to  authorise  the  opening  of  a 
Diversion  of  the  Wakefield  and  Sheffield  Turn- 
pike Road,  and  for  other  purposes. 

129.  An  act  for  the  Improvement  of  the 
Harbour  of  Saint  Ives  in  the  County  of  Com- 
walL 

130.  An  act  to  enable  the  South  Eastern 


Railway  Company  to  make  a  Railway  from 
Stroud  to  Maidstone ;  and  for  other  purposes. 

131.  An  act  to  anthorise  the  construction  of 
additional  Docks  and  other  Works  in  connexion 
with  the  Victoria  (London)  Docks,  and  to  con- 
solidate and  amend  the  Provisions  of  the  Act 
relating  to  such  Docks. 

132.  An  act  for  making  a  Railway  from 
Stroud  to  Canterbury  with  Branches  to  Faver- 
sham  Quays  and  Chilham. 

133.  An  act  for  supplying  with  Water  the 
Inhabitants  of  Walsall,  Dudley,  and  other 
Places  in  the  Southern  Parts  of  the  County  of 
Stafford,  and  in  certain  Parts  of  the  County  of 
Worcester  adjacent  thereto. 

134.  An  act  to  enable  the  St.  Helen's  Canal 
and  Railway  Company  to  extend  their  Railway 
to  Rainford,  and  to  enlarge  their  Sutions  at 
Sutton;  and  for  other  purposes  relating  to 
the  company. 

135.  An  act  for  more  effectually  repairing 
and  improving  several  Roads  leading  to  or  from 
the  Town  of  Salford  through  Pendleton  and 
other  Places  in  the  County  Palatine  of  Lan- 
caster. 

136.  An  act  for  enabling  the  Leeds  North- 
ern Railwav  Company  to  create  new  Shares, 
and  raise  ^loney  on  Loan  for  discharging  cer- 
tain Liabilities ;  and  for  other  purposes. 

137.  An  act  for  making  a  Railway  from  Be- 
dale  to  Leybum  in  the  North  Riding  of  the 
County  of  York,  to  be  called  "  The  Bedale  and 
Leybum  Railway ;"  and  for  other  purposes, 
and  of  which  the  Short  Title  is  '«The  Bedale 
and  Leybum  Railway  Act,  1853." 

138.  An  act  for  the  Adjustmentof  the  Debts 
of  the  Commissioners  of  the  Holme  Reservoirs, 
and  of  the  Interest  due  thereon,  and  for  enabl- 
ing them  to  restore  and  repair  their  Reservoirs ; 
and  for  other  purposes. 

139.  An  act  for  paving  lighting,  watching, 
draining,  supplying  with  water,  cleansinff.  re- 
gulating, and  otherwise  improving  the  Town 
and  Parish  of  Spalding  in  the  County  of  Lin- 
coln ;  and  for  making  a  Cemetery ;  for  erect- 
ing a  Com  Exchange  and  Market  House  there- 
in; a^d  for  other  purposes. 

[To  be  eonHmed.'] 


ATTORNEYS  TO  BE  ADMITTED. 


Hihrif  Term,  1804. 


Clerks  Namet  and  Rnideneet. 
Allen,  Cbarlei  John,  f  (K  Bedford-row    •        •        • 
Bsrstow,  William.  Halifax  •        •        • 

Beardsall,  Thomas,  Manchester      .        .        •        • 
Birdsey,  William,  2,  Canterbury-road,  Brixton 
Bradley,  Georg«,  Castleford,  near  Leeds 
Brooks,  James  Howard,  Gee-eross,  Manehester      « 
Brown.  James,  37,  Hartetreet,  Bloosubury;  and 

Walton-on-the-Hill,  near  Liveroool 
Btttler,  Abraham,  5,  Beraers-street,  Oxford-street ; 

and  DaltOD  in  Furoess 

Care,  William  Henry, CraTen-street,  Strand;  and 

Tbatcham       .••••• 


7b  whmn  Articled,  Aeeigned,  4rc. 
J.  J.  Allen,  Bedford-row 
C.  Barstow,  Halifax;  M.  Stocks,  Halifax 
H.  Beraen,  Walsall 
J.  J.  Millard,  Cordwainers^-ball 
C.  Bulmer,  Leeds 
£•  WortUDgtoo,  Maaehestsr 

J*  Neale  Liverpool 

W.  Batler,  Dslton  in  Famess 

•  J.  W,  Meoey,  Tbatcham 
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Clerks'  Namee  and  Addreseee,  To  whom  Artieied,  Aengned,  i^c. 

Chambers,  Robert  Phillipi,  6,  Soutb-squart ;  tnd 

Tokenhouse-yard E.  MuIHiik,  Tokenboaae-yard 

Cbubb,  William,  6,  Hinde-street.  Mancbester-sq.  •  C.  F.  Cbubb,  Soutb  Square 

Clarkaoo,  Uicbard,  Bewdley.  and  Calae  .        .  E.  T.  ClarksoD,  Calne 

Cock,  Horatio  Searle,  44,  Mancbeater-atreet,  Man-  £.  Randall,  Soutbampton;  C.  Gardiner,  Old  J ewry- 

cbeater-square cbambera ;  D.  S.  Morice,  Coleman -street 

Conway,  John,  65,  Denbigb-atreet,  Pimlico    •        .  H.  A.  Ewer,  Lirerpool 

Coode,  Jobn,  Saint  Austell E.  Coode,  St.  Attirell 

Cooper,  Douglaa,  Sunderland        .        .  .  J.  M.  Cooper,  Sunderland 

Cooper,  Tbomas,  2,  Wbite^onduit-atreet,  laliog- 

ton;  and  Kidderminater         ....  W.  Boycot,  Kidderminster 
Croome,  Alexander  Sirayne,  Tbe  Rectory,  Betbnal- 

greea J.  Starmer,  Wainfleet 

Davies,  Reea  Tbomaa,  Neatb ;  Cecil-street  ;  and 

Swansea J.  J  Price,  Swansea 

Daris,  Frederick  Jobn,  Tvgwyn,  Pembroke   .         .  Tbomaa  Morgan,  Cardigan 

Dion,  Henry,  14,  StockwelUplace,  Stockwell  •        •  W.  H.  Engli^beart,  Great  Knigbt  Ridor*6treet ;  R. 

Brf»eze,  ditto 

Dix,  Jobn  William  Stone,  St.  George,  Gloucesterab.  T.  Diz,  Bristol 

Dysart,  William  Hobson,  Mile-end-ball,  Stockport  .  J.  Vaugban,  Heaton  ^rria,  Chester 
Erana,  Edward,  7,  King'a-bench-walk,  Temple  ; 

and  Chester F.  Boydelt,  Cbester 

Ererest,  William  Alexander,  Epsom      .        .        •  W.  Eyerest,  Epsom 
Fiteb,  Noel  Edgar,  13,  Chrysaell-road,  Nortb  Brix. 

ton J.  H.  Fitcb,  Union-atreet,  Soutbwark 

Gaskell,  Arthur,  34,  Burton-street,  Burton-cres-  H.  F.  Coppock,  Stockport ;  R.  Gadiden,  Bedford- 
cent  ;  and  Surrey -street          ....        row  * 
Grjlla,  George  William  Fred.,  21,  Hermea-atreetj 

Pentonrille;  Princes-row,  Moreton-terrace ; 

and  Helaton  .         .....  G.  Grylla,  Helaton 

Hall,  George  Samuel,  Cambridge           •        .        .  S.  Adcock,  Cambridge 
Hardiaty,  Robert  Richard,  6,  Sussex-ter.,  Hyde- 
park                       .          •        •        .        .        •  W.  Parke,  LincolnVinn-fielda 
Harland,  Tbos.,  1,  Mecklenburgb- terrace,  Gray's- 

inn-lane  ;  and  Bridlington       .        .        .        .  S.  Taylor,  Bridlington 
Hawkins,   Geoffry,  61,  Acton-street,  Qray's-tnn* 

road  ;  and  Eldon-cbambera     .        .        •        .  W.  Williams,  LincolnVinn-6elds 

Hayter,  Thomas,  West  Springfield,  Upper  Clapton  R.  £.  Smith,  Serjeant's  Inn;  T.  Tilson,  Coleman- 

street 
Haalia,  Wm.  Hopes,  8,  Duke-street;    Someraet- 

atreet ;  Barnard-caatle  ;  and  Martonhall        .  W.  Watson,  Barnardnjastle,  Durham 
Hellioga,  Robert  Wintle,  50,  Great  Coram-street, 

Bloomabury;  Albert-street;  and  Bath    .        .  R.  H.  Hellings,  Bath 

Hillmsn,  Edward,  Cliffe,  near  Lewes     •        .        .  J.  T.  Auckland,  Lewes 

HoUsnd,  Joseph  Thomss.  Ross      .        .        .        .  T.  Edwarda,  Ross 

Habbard,  Joseph  Samuel,  18,  Bucklerabury  .        .  J.  J.  Hubbard,  Bucklerabury 

HttlbertJohn  Heoville,  SI,  Lincoln's-inn -fields      .  H.  S.  L.  Huasey,  S  ew-squar 
Det,  John  Arthur,  44,  Grove-place,  Brompton; 

and  H ill-street,  KnigbUbridge        .        .        .  F.  W.  Calvert,  York 
Keigbley,  Jobn  Norman,  Peokham-grove,  Caaaber- 

well T.  D.  Keigbley,  Basin gbaU-atreet 

Kelsall,  Frederick  Henry,  14,  Upper  Porchester- 

street,  Paddiagton ;  and  Chescer    .        .        .  J.  Robinaon,  Liverpool 

Kent,  Robert  Jackaon,  Caatle-bouae,  Hampton      .  F.  J.  Kent,  Hampton 
Lamb,    James    Aboer,    14,    Maoobester-street, 

Gray's-inn-road  ;  and  Kettering      .        .        .  H.  Lamb.  Kettering  ;  G.  W.  Lamb,  Kettenng 

Umbert,HenryWUliam^ Beverley,  York      .        ,  H.   J.  Shepherd,    Beverley;    George    Shepherd^ 

Beverley 

Langbome,  Frank,  3«,  Kealo»4Cfeet,  Brunswick*  ,  ^    .  .^, . , 

aquare ;  and  Whitby J«  Bucbtnnan,  Whitby. 

IiMcb,  Johni,  Featberst«ne'b«ildings»  Holborn;  ^  ^         ^^      ..     «.,^        r,      .. 

Devereum-coort ;  HunUey^treet ;  and  Yeovil  .  J.  Lyon  Yeovil ;  G.  M.  Gray,  Stapl»4&n 

Lwtbes.  Charles  Edmund  Stanger,  Uthburv  .  S-  Cotton,  Lothbury 

Uoyd,  Henry,  13,  Ceeil«streei,  Strand  ;  and  Win-  „  ^     

cheater  .  ...  .  F.  Bowker,  Wincbetter 

Logan,  Alexander  Crosby,  Henriettfst.,  Bmns-  ,  ^      .        ^  . .  «     ,    ,     . 

wick-square  •        .  •        ,        .J*  S«ptiinua  Robinson,  Snoderland 

Umax,  Richard,  7,  Stafford-strtet,  Bond-street ;  ,     _ 

and  Bury A.  Grundy,  Bnry 

I*mlay,  Lewia  Chnries,  4,  York-st.,  St.  James's-  ^  ^      ,       ^   ,, 

•quare;  and  Gnilibrd-place,  Russell-squars     .  B.  Lnmley,  Parlmment-street 

Lyne,  Frederick  Lewis,  17,  Robert.terraoe,Cbel-  „,         ,.^     j*,  ^u       r.      i--      cu 

■•a;  and  Wigan E.  Lyne,  Liskeard ;  M.  Taibsn,  Lincoln  si  tt  fields 
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Marshall,  Robert,  48,  Lime-street  .         •         •  J.  W.  Nicholson,  Lime-street 

Morris/L'homus  Porter,  Banburjr   .         .        •         .  T.  Morri:*,  VVam-ick;  J.  Fortescue  Banbarj 

Nash,  James,  juii.,  tO,  Argjle-square  KingVcross; 

and  Bewdley W.  N.  Marcjr.  Bewdlpj 

Oliyer,  George  Jnmei.lS,  Lawrence-laDe,  Cheap- 
side  ;  and  Grove-ti*rrace  .         .         .  H.  Uoyd   Milk*street 

Pemberton,  William,  40,  Great  Cromer-st. ;  King- 

st.;  Sidmouth'St.;  and  PInsissa.  near  Mold     .  P*  S   Htimberston,  Chester 

Fere  1,  Robert  BurchHll,  $<;,  F>erett-st..  Russell-  H.  K.  Pereu,  deceased.  South  Petiierton;   J.  B. 
sq.;    Alfred-place,    £verett-st.  ;    and    ^ouih  Harward,  ditto;  W.  II,  Wright,  Essex-street 

Peihertoii  ,         .  .         .        .         .  • 

Pierce,  John    Timbrell,  33,    Canden-rd.-Til-.w,  T.   Chiibli,   MHlmesburr  ;    J.   W.    Taylor.  Great 

Camden  new  town •     James.street 

Prall,   Ricbard,  jun.,   Devonshire- place,  Waads-  R.  Prell,   Rochester;    J.    B.  Mar«  Queen-squire, 

worth-rd.,  Surrey Bloomsbury 

Pratt,  John  'J'bomas  fiecher,  1«,  Upper  (Jrosvenor- 

street;  and  Eocles,  near  iMancbesler        .         .  J^.  H.  Upton.  Auslin  Friars 

Preston,  Richiird  Montrtjrue.  Chester     .         .         .  T.  lyrreli,  Ciuihlhall,  Ciry 

Rhodes,  Arthur,  Muswell-hill         .         .         .         .  H.  JiHstcrman,  HucHershury 

Rule,    Willirtra    Charles,   17,  Great   Cambridge- 
street,  Ilacknev-roiid H.  Llov«l.  MilW-9lri*et 

Rush,  Kdward,  1,  Craren-hill,  Bayswater       .         .  J.  IL  Kudu  Austin  triars 

Shaw,  Wm.,  5,  Blomfield-gardens,  Westhoume-  - 

terrace;  and  Burnley.  Lancashire  .         .  R.  Shaw,  Burnley 

Sherratt,  Thomas,  Camberwell-green  ;  and  .Dudley  I.  Llewelleii, 'tunstwU 

Simms,  Frederick,  Frederick-street ;  Wirksworth; 

Mornington-place,  Ft-atherstone-buildings       .  G.  Ilodgkinson;  Wirkstr^rth 

Smith,  Tom,  Tavistock-squari*.  Middlesex      .         .A.  Jones,  Sis^'-laue,  Londou 

Soars,  BenjamiD.  Sf ,  GreHt  G eorge- street,  W  nst- 

rainster  ;  and  South-square     .         .         .         .  S.  Curter,  BirmiRghstn 

Steevenson,  Ed. Place,  l>eriit-slreet,  Middlesex; 

and  NurthamptOQ  J.  Hensam,  Northampton 

Swarbreck,  Charles  M*Cartne\%  Leeds;  and  Ihirsk  Thomas  Swarhreck.  Thirsk 

Thomas,  Isaac,  Wigan  ,'....  J.  Mayhew,  Wigan;  R.  Darlington,  Wigan  ;  T.  F. 

Taylor,  Wigan 

Thompson,  John,  Wliitehavea        .         ,        ,         .J*  Musgrave,  Wh  t^haven  ;  P.  Wright,  Liyerpool 

Tindall,  James,  Monmouth J.  Po^Tes-,  Monmouth 

Todd,  Stephen  Ellis,  Kingston  ;  and  Hambleton^ 

near  Selby .  T.  Crust,  Beverley 

Wadeson,  Jas„  Weyman,  «,  Gray's-inn-square ;  S.J.  Wadesoo,  Austin  Friars;  C.  Erans,  Gray**- 

and  Romford inn-square 

Ware,  Joseph,  Uffculme R*  Bowerman,  UfFculme 

Watson,  Robert  William  Gifford,  7,  Athburnham- 

grore;  Stoke  Damerel ;  and  G ray's- inn^quare  H.  Tucker,  Plymouth 

Weston,  Arthur,  Brackley R.  Weston,  Brackley 

Wigg,  Carr,  Bedford-row,  Bloomsbury  .        .  F.  Gwatkin,  New-square,  Liacoln'8«inD 

Wild,  James  Anstey,  Montpellier-villas,  Stockwdl  .  J.  Mackrell,  Cordwaiaera'  Hall 

Willis,  George,  65,  Acton-street,  Gray's-ion-road  ; 

and  Cranbrook W.  T.  Nere,  Cranbrook 

Wilson,  Joseph  Birkbeck,  Cockermouth         .        .  R.  Benson,  Cockermooth 

Winter.  James  John,  fleigham,  Norfolk        .        .J.  Winter,  ileigham,  Norfolk 

Winterbotham,  John  B.,  jun.,  B.  A.,  LL.  B  ,  Bur- 
ton-street, Burton-crescent,  Cheltenham  .  J.  B.  Winterbotham,  Cheltenham 

Witt,  Alexander  King,  ?,  Belle- Vue-pl ace,  South- 
ampton    W.  H.  Moberly,  Southampton 

Woodward,  John  Hawkes,  Bedford-st.,  Bedford- 
^         row;  Frederick-street;  and  Perahore      .         .    W.  W.  Woodward,  Perahore 

Wright,  Henry,  22,  llarrini;ton-street.  ilampstead- 

road;  Alfred-place ;  and  Keighley,  York        .  T.  Waterworth,  KeigWey 

Wright,  Richard,  LL.  B.,  Willeaden  ;  Moorgnte- 

street P.  Plumley,  Moorgate-street 

Wright,  William  James,  Dereham-road,  Norwich  ;  R.  Mossop,  Long  Sutton ;  W.  L.  MeadhaiD,  lso> 
and  Long  Sutton     ......        wich 

Young,  Robert,  York R.  E.  Smithson,  York 

Added  to  the  LUi  pursuant  to  Judge**  Ordert, 

Cbater,  Henrr,  N'ewcastle-on-Tyne ;  and  61,  Her- 
bert-street, Hoxton  •   ' T.  Cbater,  Newcastle- on-Tyne 

Sutton,  Daniel  Stephen,  Burslem  .         .  .  R.  Ileaton,  Buralem  ;  Wm.  Harding,  Borslem 

Voules,  llou.  Edmund,  17,  Alfred.place.  Bromptou  A.  J.  Lane,  Esse x -street ;  T.  Clark,  Daani'«*>«" 

Doctors*  Commons 
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SELECTIONS   FROM   CORR& 
8P0NDENCE. 

COCMTY  COUftTB.  —  AUDIBNCK    OF    ATTOR- 
NEYS' CLKRX8. 

I  BNTiRSLY  coincide  with  yoar  correspond- 
eotf  ia  the  incoDveniences  sottained  by  the 
Profesaton  by  reason  of  some  of  the  Judges  of 
the  County  Courts  peremptorily  refusings  in 
no  very  ciril  terms,  to  hear  a  managing  and 
intelligent  clerk,— insisting  on  the  attendance 
of  the  principal,  however  urgent  his  presence 
may  be  required  in  the  Superior  Courts  or 
elsewhere,— a  course  of  conduct  not  followed 
by  the  Judges  of  the  Superior  CourU. 

I  trust  the  Judges  of  the  local  CourU  will 
forthwith  take  into  consideration  the  propriety 
of  establishing  some  such  rule  as  was  suggest- 
ed by  one  of  your  correspondenu  la^t  m<Hitli. 

I  confess  1  see  no  difficulty  in  adopting  a 
pun  whereby  the  tdentity  of  the  clerk  may  be 
»t  once  established.  The  evil  operates  as  a 
denial  of  justice,  many  cases  having  in  conse- 
quence been  improperly  decided. 

A  Solicitor. 

[There  must  be  a  provision  against  attor- 
neys lending  their  names  to  persons  who  are 
not  their  regular  clerks.  How  is  that  to  be 
effected  ?— Ed.] 

LKTTBRS   OF  ADMINISTRATION.— IN80L* 
VKNCY.— STAMP   DUTY. 

Sir,— In  the  event  of  any  practical  reform 
t«ing  place  in  the  Prerogative  Court,  one  ma- 
terial branch  of  it,  I  trust,  will  be  considerably 
altered  or  modified  to  meet  the  many  cases  of 
a  testator's  or  intestate's  insolvency,  which 
form  no  inconsiderable  number  in  the  course 
of  a  year. 

Allow  me,  then,  to  suppose  a  case  under  the 


must  be  taken  out,  and  to  enable  a  party  to  do 
thiiy  in  the  first  place,  the  expense  of  a  valua- 
tion of  his  effects  is  necessary;  in  the  next,  a 
duty  of  30/.  must  be  paid  upon  the  administra* 
tion;  and,  so  soon  as  the  estate  can  be  wound 
op,  a  dividend  is  in  due  course  paid  to  the  ere- 
ditors,  and  the  residuary  account  passed  at 
Somerset  House,  showing  that  there  is  in  fact 
no  residue  upon  which  dutv  is  payable.  The 
administrator  is  then  enabled  to  make  an  ap- 
plication for  return  of  the  original  duty  paid 
Dy  him ;  this  he  generally  does,  and  in  some 
cases  is  enabled  to  get  back  the  greater  part. 
In  the  event  of  his  doing  so,  the  estate  has  to 
bear  the  costs  of  such  application^  in  intricate 
cases  at  least  7/*  7jr.,  as  well  as  the  expense  of 
declaring  and  paying  a  second  dividend  to  the 
creditors,  which  would  in  some  cases  reduce 
the  return  of  duty  to  so  small  a  sum  as  to  make 
it  scarely  worth  while  to  declare  one. 

Would  it  not  he  as  well,  in  all  cases  of 
known  insolvency,  where  it  can  be  deposed  to 
in  the  first  instance,  to  grant  an  administration 
with  a  nominal  fixed  duty; — the  administrator 
being  held  bound  (by  himself  and  sureties  if 
necessarv)  to  pay  any  additional  duty,  should 
that  be  found  necessary  on  a  final  passing  of 
the  accounts.  E'C. 

NOTES  OF  THE  WEEK. 

MEETING   OF   PARLIAMENT. 

By  a  Proclamation  dated  the  29th   Dec, 

1853,  it  is  ordered  that  Parliament  be  further 
prorogued  to  Tuesday,  the  3 1  st  day  of  January 

1854,  and  that  the  said  Parliament  shall  then 
assemble  and  be  holden  for  the  despatch  of 
divers  wrgent  and  important  affairs.  -  From  the 
Jtondtm  Gazette  of  30th  Dec. 


NEW    MBMDRR   OP   PARLIAMENT. 

, , ^^ ^^^^^  „,^       John  O'Connell,  Esq.,  for  Clonmel,  in  the 

pKsent  system  of  a  party  dying  intestate,  and  '  ''<x>n>  of  the  Hon.  Cicii  lawless,  deceased. 
who  had  formerly  been  in  business,  but  at  the 


fufic  of  his  decease  his  affairs  are  found  to  be 
m  an  insolvent  condition.  He  dies  possessed  of 
stock  in  trade,  household  goods,  debts  and  effects* 
«  the  value  of  950/. ;  but  it  is  ascertained  that 
M  owes  upwards  of  1 ,500/.  The  administration 


SCOTCH    LAW   APPOINTMENT. 

Mr.  Atexander  Stuart  Lf^gan  has  been  ap- 
pointed Senior  Advocate  Depute,  in  the  room  of 
Mr.  Robert  Mae/artane,  appointed  ^Sheriff  of 
Renfrew. 


RECENT   DECISIONS    IN  THE  SUPERIOR   COURTS. 


ThmtfM  V.  Partridge.    Dec.  8,  1853. 

WDITY  JURISDICTION  IMPROVEMENT   ACT. 

— enlarging  time  to  close  evidence. 

^"special  leave"  under  8.  38. 

Held,  aUowing  an  appeal  from  Vice-ChametU 
lor  Stuart,  eukarging  the  time  for  ehting 
the  eoidenee,  cm  the  ground  that  the  afida- 
viU  had  not  been  filed  by  the  ptaintij  mntil 
two  dojfs  before  the  period  fixed  for  closing 
the  eoidenee  would  expire,  and  that  the  da- 
Jendnnt  had  not  been  able  to  procure  qglce 
cjp»«  until  several  days  afterwards^  that 
Ihe  grounds  were  not  suck  special  eirenm* 


stances,  under  the  15  4-  IG   Vict.  c.  bO,  s. 
38,  as  justified  an  order  being  made. 

This  was  an  appeal  from  an  order  of  Vice« 
Chancellor  Stuart  (reported  ante,  p.  110),  en- 
larginff  the  time  for  closing  the  evidence  on 
the  defendant's  motion,  where  the  affidavits  had 
not  been  filed  by  the  plaintiff  until  two  days 
before  the  period  fixed  for  closing  the  evidence, 
and  the  defendant  had  been  unable  to  procure 
office  copies  until  after  its  ex])iration. 

Daniel  and  Selwgn  in  support  of  the  appeal ; 
W.  M.  James  and  Piggott,  control. 

The  Lords  Justices  said,  that  according  to 
the  old  practice  the  order  to  enlarge  publicatioa 
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could  not  be  obtained  unless  upon  affidarit  tbat 
tbe  applicant  had  never  seen,  read,  nor  been  in- 
formed of  the  contents  of  the  depositions  taken, 
and  there  was  nothing  in  the  Act  which  destroy- 
ed that  rule.  The  "  special  leave'*  in  s.  38  of 
the  15  &  16  Vict  c.  86,  could  only  be  obtained 
on  special  application  under  special  circum- 
stances, and  the  appeal  must  therefore  be  al- 
lowed. 

In  re  Pike,  exparle  Pike,    Dec.  22,  1853. 

BANKRUPT. — APPEAL  FBOIC  COMMISSIONER 
REFUSING  CERTIFICATE. — FILING  AFFI- 
DAVITS.— EVIDENCE. 

The  practice  disapproved  of,  qfhrimging  ap" 

peals  from  the  Commissioner,  refusing  the 

certificate  of  a  bankrupt,  hrfore  this  Court 

on  affidavits  filed  instead  of  on  the  evidence 

htfore  the  Commissioner,  having  regard  to 

the  facilities  afforded  by  recent  enactments 

for  taking  the  evidence  y'wk  voce. 

On  this  appeal  from  the  decision  of  Mr. 

Commissioner  Bere,  suspending  the  certificate 

of  this  bankrupt  for  18  months,  being  ordered 

to  stand  over  until  the  first  day  of  bankrupt 

petitions  in  next  term,  for  the  purpose  of  filing 

affidavits  in  reply. 

The  Lords  Justices  said,  that  tihe  practice  of 
bringing  such  cases  before  this  Court  on  affi- 
davits filed,  instead  of  on  the  evidence  before 
the  Commissioner,  was  by  no  means  to  be  com- 
mended, and  was  to  be  discouraged,  consider- 
ing the  facilities  afforded  by  the  recent  enact- 
ments for  taking  the  evidence  vivd  voce* 

Bacon  and  Messiter  appeared  for  the  bank- 
rupt ;  Swanston  for  the  assignee. 


covery,"  and  not  of  "  complaint."   The  notion 
would  be  dismissed,  but  without  costs.' 


South  Eastern  Railwag  Company  v.  Submarine 
Telegraph  Company.    Nov.  11,  1853. 

BILL  OF  DISCOVERY  IK  AID  OF  ACTION  AT 
LAW.  —  MOTION  TO  DISMISS  FOR  WANT 
OF   PROSECUTION. — ENTITLING. 

Semble,  that  a  bill  of  discovery  in  aid  qf  an 
action  at  law,  and  for  such  other  orders  on 
the  defendants  as  the  nature  qf  the  case 
might  require,  should,  notwithstanding  the 
Orders  of  August  1,  1852,  sch^d.  B.,  be 
entitled  a  bill  qf  "  discovery,"  and  not  of 
"complaint,"  and  on  the  answer  being  put 
in,  a  motion  to  dismiss  for  want  of  pross' 
eution  was  accordingly  dismissed,  but  with- 
out costs. 

Piggott  appeared  in  support  of  this  motion 
to  dismiss  for  want  of  prosecution  this  bill, 
which  had  been  filed  in  aid  of  an  action  at 
law  for  a  discovery  of  documents,  and  for  such 
other  orders  on  the  defendants  as  the  nature  of 
the  case  might  require— tbe  answer  having 
been  duly  put  in. 

6.  Simpson  for  the  plaintiff,  contrL 

Tht  Master  qftha  Rolls  said,  that  the  bill 

was  properly  one  for  a  discovery  only,  and 

should,  notwithstanding  the  Orders  of  August 

7. 1862,  sched.  B.,  be  still  calltd  a  bill  of  *«dia. 


Heath  and  another  v.  Lewis.    Nor.  25, 1853. 

FORECLOSURE  SUIT  AGAINST  MORTGAGOR. 
— FILING  TRAVERSING  NOTE  ON  DEPEND* 
ANT  NOT  ANSWERING  AS   REaUIRED. 

Held,  that  the  plaintiffs  in  aforeeiosmrt  suU 
against  the  mortgagor,  were  entitled  to  file 
a  traversing  note  under  the  S2nd  Order  cj 
May,  8,  1845,  upon  his  not  putting  in  an 
answer  although  thereto  required^  the  \b 
16  Vict,  c.  86,  s.  2^,  and  the  %%th  Order  of 
August  7, 1852,  no^  being  afpUcable  to  such 
case, 
H.  F,  Bristowe  for  the  plaintiffs  appeared  in 
support  of  this  motion,  tor  leave  to  file  a  tra- 
versing note  against  the  mortgagor  in  this  fore- 
closure suit,  upon  his  not  putting  in  his  answer 
as  required,  under  the  52nd  Oraer  of  May  9, 
1845.     He  referred  to  the  15  &  16  Vict.  c.  86, 
8.  26,  which  enacts,  that  "  in  suite  in  the  said 
Court  commenced  by  bill,  where  notice  of  mo- 
tion for  a  decree  or  decretal  order  shall  not 
have  been  given,  or  having  been  given,  where  a 
decree  or  decretal  order  shall  not  have  been 
made  thereon,  issue  shall  be  joined  by  filing  a 
replication  in  the  form  or  to  the  effect  of  the 
replication  now  in  use  in  the  said  Court ;  and 
where  a  defendant  shall  not  have  been  required 
to  answer  and  shall  not  have  answered  the 
plaintiff's  bill,  he  shall  be  considered  to  have 
traversed  the  case  made  by  the  bill,"  and  to  the 
28th  Order  of  August  7,  1852,  which  directs, 
that  "  where  a  defendant  shall  not  have  been 
required  to  answer  and  shall  not  have  answered 
the  plaintiff's  bill,  so  that  under  the  15  &  16 
Vict.  c.  86,  s,  26,  he  is  to  be  considered  as  hav- 
ing traversed  the  case  made  by  the  bill,  issue 
is  nevertheless  to  be  joined  by  filing  a  replication 
in  the  form  or  to  tbe  effect  of  the  repUcabon 
now  in  use." 

The  Master  of  the  Rolls  said,  that  the  sec- 
tion referred  to  did  not  apply,  and  the  plaintiff 
was  therefore  entitled  to  proceed  under  the  for- 
mer practice  and  to  file  a  traversing  note. 


York  and  North  Midland  Railway  Company  v. 
Hudson.    Dec.  2.  1853. 

APPEAL  FROM  CHIEF  CLERK's  CERTIFICATI. 
—  HEARING  AT  CHAMBERS  OR  IN  OPRN 
COURT. 

Held,  that  the  certificate  of  the  clutf  clerk  at 
Chambers  cannot  be  again  objected  to  on 
appeal  in  open  Court  where  such  oibjectknes 
have  been  argued  by  eounsd  before  tie 
Judge  at  Chambers  and  overruSed^^^exeept 
in  the  case  of  a  bon4  fide  mistake  or  nf 
other  peculiar  circumstances^ 
Tbi8  was  a  motion  on  behalf  of  the  defend- 
ant, to  discharge  or  amend  the  certificate  of  tbe 
chief  clerk  in  this  suit.    It  appeared  that  ob- 
jections had  been  already  argued  by  counsel  at 
Chambers,  and  disallowed. 


See  fVoodaock  r.  King,  I  Atk.  286^ 


Superior  Ctmriti  RbUt.-^V.  C.  Kinderdey. 
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IZb^and  Toiler  in  sapport;  SoUeHw^Otntral, 
R,  Palmer,  and  Hobhouae,  contriL 

The  Maeter  of  Ike  Rolls  sud,  that  the  15  & 
16  Vict.  c.  80,  did  not  give  the  right  to  dispute 
the  certificate  both  before  a  Judge  at  Chambers 
ind  in  open  Court,  except  in  the  case  of  a 
hmdjide  mistake  or  of  other  peculiar  circum- 
stances. The  proper  proceeding  was  to  move 
in  Court  to  set  aside  or  vaqr  the  certificate  filed, 
on  which  a  formal  order,  m  conformity  there- 
with, would  be  made,  in  order  to  enable  the 
parties  to  appeal. 

Vtce'C^auicellor  itinlrf nAcff. 

IVoc/er  and  others  v.   Cooper  and   another. 
Nov.  8,  1853. 

JUDGMENT  CBSDITOR.  —  PRIORITY  OVKR 
PURCHA8RR  UNDtR  TRUST  FOB  BALB.^  — 
NOTICB. 

On  advances  being  made  by  the  clients  of  a 
certificated    conveyancer,  he  had   caused 
searches  to  be  made  for  judgments,  and  it 
appeared  from  entries  in  the  petty  dtsburse- 
ments,  that  such  were  made  on  July  0  and 
24.    In  the  following  October,  the  debtor 
conveyed  certain  property  to  the  certificated 
conveyancer  in  trust,  to  secure  his  clients' 
advances,  with  a  power  of  sale,  and  the  de- 
fendant purchased  under  this  power :  Held, 
that  as  it  was  dear  search  had  been  actually 
made,  and  a  judgment  on  a  warrant  of  at' 
tomey  to  secure  a  loan  from  the  plaintiffs^ 
testator  was  entered  on  July  3,  they  were 
entitled  in  priority  to  the  dtfendant. 
It  appeared  that  on  July  3,  1847>  judgment 
TU  entered  by  a  Mr.  Procter,  on  a  warrant  of 
^orney  to  secure  a  loan  of  1,500/.  against  one 
Worley,  and  on   July  7  judgment  was  also 
eotefed  bv  a  Mr.  P.  Smith,  to  secure  the 
unouDt  or  a  bill  of  exchange  for  2,0002.  which 
he  had  discounted,  and  on  July  31,  another 
jodgment  was  entered  by  Mr.  F.  Beaalev  on  a 
warrant  of  attorney  to  secure  2,000/.     Certain 
property  to  which  Worley  was  entitled,  was 
wen  conveyed  to  Mr.  Kirby,  who  was  a  cer- 
tificated conveyancer,  in  trust  to  secure  the 
imoants  due  to  Mr.  Smith  and  Mr.  Beasley, 
with  a  power  of  sale,  under  which  the  defend- 
ut,  Mr.  John  Cooper,  purchased.    This  bill 
waanow filed  by  the  personal  representatives 
of  Mr.  Procter,  claiming  in  priority  to  the  de- 
fendant.    It  appeared  that  Mr.  Kirby  had, 
prior  to  the  deed  of  trust  in  October,  1847, 
^aied  search  to  be  made  by  his  clerks  at  the 
^Qum  Pleas'  Ofiice  for  judgment  against 
Worley, both  on  July  9  and  24,  on  which  days 
oitries  were  made  in  the  petty  disbursements, 
pi^  there  was  no  evidence  as  to  whether  the 
jadgmeDt  against  Mr.  Procter  was  discovered 
or  communicated  to  Mr.  Kirby. 

BaUy  and  Cole  for  the  nlaintiffiii  Bocob  and 
«w  for  the  defendant. 

The  Fiof.aaiice//or  said,  as  it  waa  clear  that 
<^ch  had  been  actually  mada  and  that  iudg- 
°^  was  entered»the  plaintiffs  wan  entitled  to 
a  declaration  as  soughL 


Fitzhenry  v.  Bonner.    Nov.  11, 12,  1853. 

WILL.  —  TESTATOR.  —  GIFT  IN  TRUST  FOR 
WIPE  FOR  HER  AND  HER  SON's  SUPPORT, 
&C.,  UNTIL   HE   ATTAINED   21. 

A  testator  gave  the  yearly  interest  qf  thert^ 
sidue  of  his  personal  estate  in  trust  for  his 
wife,  for  her  and  his  son's  support,  cloth* 
ing,  and  education,  until  he  should  at* 
tain  2i,  but  if  he  should  die  under  21,  the 
whole  interest  of  his  bank  stock  was  given 
to  the  wtfe  for  /(/<?,  with  remainder  on  her 
death  to  the  testators  reputed  daughter: 
Held,  on  the  son's  death,  after  attaining 
21,  that  there  was  an  intestacy,  and  that 
the  wife  took  one-third  and  the  son*s  repre^ 
sentatives  the  remaining  two- thirds. 
The  testator.  Col.  Herries,  by  his  wiU,  gave 
the  yearly  interest  arising  from  the  residue  of 
all  his  personal  estate  and  effects  to  trustees* 
upon  trust  for  his  wife,  for  her  and  his  son's 
support,  clothing,  and    eifucation,    until   he 
should  attain  the  age  of  21  years,  but  if  he 
should  die  under  that  age,  he  then  gave  the 
whole  interest  of  his  bank  stock  to  his  wife  for 
life,  and  at  her  death,  be  bequeathed  the  whole 
of  his  property  of  whatsoever  kind,  to  his  re- 
puted daughter,  independent  of  any  present  or 
future  husband.    The  testator's  son  attained 
21  and  died,  and  this  petition  was  presented  as 
to  the  construction  of  the  will. 

Bacon  and  Karslake  for  the  representatives 
of  the  son  in  support ;  Glasse  and  Eddie  for 
the  daughter ;  Campbell  and  E.  F.  Smith  for 
the  widow;  FoUett  and  H.  Stevens  for  other 
parties. 

The  Vice-chancellor  said,  the  interest  was 
directed  to  be  paid  for  the  support  of  the  wife 
and  of  the  son,  until  he  attained  21,  but  that 
no  gift  to  him  on  attaining  2 1  could  be  implied^ 
and  there  was  therefore  an  intestacy.  The 
widow  would  accordingly  be  entitled  to  one- 
third  and  the  petitioners  to  two-thirds. 

Boukott  V.  Boulcott.    Nov.  23,  1853. 

WILL    AND     CODICILS. — CONSTRUCTION. — 
REVOCATION.— GIFT  TO    EXECUTOR. 

A  testator,  by  his  will,  gave  the  reeidue  of  his 
freehold,  copyhold,  and  personal  estate  in 
trust  to  his  eight  nephews  and  nieces,  no* 
minatim  in  equal  shares  as  tenants  ts 
common,  with  a  gift  over  to  the  survivors 
in  equal  shares  on  the  death  qf  any  in  his 
Ufetime,  or  afterwards  under  the  age  qf^l, 
without  leaving  issue,  qf  the  accruing  as 
well  as  the  origi$ud  shares  of  each  one  so 
dying.  By  codicil,  he  revoked  the  gift  as 
to  two  of  the  nephews,  one  of  whom  died 
during  his  lifetime  after  attaining  21  with* 
out  issue,  and  the  other  having  attained  21 
and  surviving.  A  niece  also  attained  21, 
and  died  in  his  lifetime  unmarried :  Held, 
that  the  shares  of  the  two  nephews,  and 
their  accruing  shire  in  the  niece's  share, 
passed  to  the  heir»at'law  and  next  qfkin. 

The  testator  also  gave  100/.  to  his  executor, 
and  afterwards  he  gave  500/.  instead  there* 
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qf,  with  the  condUion  he  $hoM  act  im  the 
MecMiorskip.  The  latter  gift  wae  revoked 
toaether  with  his  appointment  as  executor: 
Held,  that  the  g^  of  100/.  was  not  re- 
vwed% 

Thk  twUtor  gave  and  beouealhcd  all  his 
freehold,  copvhold,  and  leasehold  esUte,  to- 
gethcr  with  all  his  personal  estate  and  effecte  to 
^stees  in  trust,  after  jiayment  of  his  debts  and 
funeral  and  testamentary  expenses,  to  his  eight 
nephews  and  nieces  {nominatim,  including 
John  A.,  Joseph,  and  Henrietta  Boulcott)  in 
equal  shares  as  tenants  in  common,  but  if  any 
one  or  more  of  them  should  die  in  his  lifetime 
without  leaving  any  child  or  children  living  at 
the  time  of  his  decease,  or  should  survive  him 
and  afterwards  die  under  the  age  of  21  without 
leaving  any  child  or  children,  then  the  share, 
as  well  original  as  accruing,  of  each  one  so 
dying,  should  be  in  trust  for  the  survivors  in 
equal  shares.  It  appeared  that  by  codicils  the 
testator  revoked  the  trusts  so  far  as  regarded 
his  nephews  John  A.  and  Joseph  Boulcott,  and 
conHrraed  in  other  respects  his  will,  and  that 
he  had  by  a  codicil  given  to  Alexander  Wylie. 
one  of  his  executors,  the  sum  of  100/.,  and 
afterwards  by  another  codicil  gave  him  a  sum 
of  500/.  in  lieu  and  stead  of  the  100/.  if  he 
should  act  in  the  executorship  and  trusts,  and 
hy  a  further  codicil  he  revoked  his  appoint- 
ment  as  executor  and  trustee  and  the  beouest 
of  500/.  ^ 

ITiis  special  case  was  now  presented  under 
the  13  &  14  Vict.  c.  35,  for  the  opinion  of 
the  Court  as  to  the  construction  of  the  wiU 
and  codicils,  on  the  deaths  during  the  testator's 
lifetime  of  Joseph  Boulcott  after  attaining  21 
and  married  but  without  issue,  and  of  Hen- 
netta,  who  died  under  21  unmarried.  John  A. 
Boulcott  had  attained  21  and  was  still  living. 

A/a/iii^and  Shapter  for  the  plaintiffs;  Aw- 
sell  and  G.  Lake  Russefl  for  the  heir-at-law 
and  next  of  kin ;  Campbell  for  Mr.  Alexander 
W^Iie ;  Sumner  for  the  executors. 

The  Vice- Chancellor  said,  that  the  legacy  of 
100/.  given  by  the  former  codicil  without  quali- 
lication  wai  not  revived  by  the  subsequent  gift 
of  500/.,  which  was  expressly  given  in  lieu  there- 
of with  the  condition  he  should  act  in  the  exe- 
cutorship, being  revoked.  As  to  the  shares  of 
the  two  nephews  which  were  revoked,  they 
passed  to  the  heir-at-law  and  next  of  kin,  since 
the  limitations  over  to  the  other  nephews  and 
nieces  %vere  thereby  also  revoked,  as  also  did 
the  two-sevenths  of  the  niece's  share  to  which 
they  would  have  heen  entitled. 

Deacon  v.  Colquhoun.    Nov.  25,  1853. 

GIFT  OF  STOCK  INTER  VIVOS  BY  TRANRFBR 
INTO  JOINT  NAMBS.'WILL  VOID  DV  AT- 
TESTATION OP  IIU8DAND  OF  LEGATEE. — 
INTESTACY. 

A  ttsfatrix,  after  giving  by  her  v>Ul  all  her 
real  and  personal  estate  to  her  sister  for 
her  own  absolnte  nse  and  benefit,  afterwards 
transferred  bank  stock  into  the  joint  names 
of  herself  and  of  her  sister^  in  order  ''to 


save  troable  and  the  expense  of  legaey 
dmtg,**  and  she  received  the  interest  wUil 
her  death.    The  will  having  been  attested 
hf  the  sistet^s  husband,  was  admitted  to  be 
void  under  the  7  Wm.  4,  and  iVict.  e.  26, 
f.  15 ;  Held,  that  the  sister  was  entitled 
to  the  bank  stock  as  on  a  gift  inter  vivos, 
and  that  it  did  not  go  among  the  next  of 
kin  as  on  an  intestacg. 
The  testatrix,  hy  her  will,  gave  all  her  real 
and  personal  estate  to  her  sister,  the  wife  of 
Mr.  James  Colquhoun  for  her  own  absolute  use 
and  benefit,  and  the  husband  attested  the  exe- 
cution with  another  person.    It  appeared  that 
the  testatrix  had  afterwards  transferred  certain 
bank  annuities  into  the  joint  names  of  herself 
and  sister  in  order  "  to  save  trouble  and  the 
expense  of  legacy  duty,"  and  she  received  the 
dividends  till  her  death.    The  will  was  admit- 
ted to  he  void  under  the  7  Wm.  4  and  1  Vict. 
c.  26,  s.  15,  by  reason  of  the  attestation  by 
Mr.  Colquhoun,  and  the  plaintiff  claimed  to 
be  entitled  as  one  of  the  next  of  kin. 

Campbell  and  IV.  Hislop  Clarke  in  support ; 
E.  F.  Smith  for  the  other  next  of  kin ;  J.  V. 
Prior  for  the  sister;  Bacon  and  H.  Stevens  for 
the  trustees. 

The  Vice-chancellor  said,  that  the  object  of 
the  testatrix  to  save  legacy  duty  could  only  be 
attained  by  a  gift  inter  vivos,  by  such  a  dispo* 
sition  that  her  sinter  on  surviving  should  hare 
the  beneficial  interest,  and  the  plaintiff's  claim 
must  therefore  be  disallowed. 


Exports  Vicar  of  Henham.    Dec.  22,  1853. 

RAILWAY  COMPANY.  — INVESTMENT  OF  PUB- 
CHASE-MONEY  OF  VICARAGE  LANDS  TAKEN. 
— NEW  VICAR.— COSTS. 

An  order  was  made  for  the  investment  is 
other  lands  of  the  purchase^money  of  lend 
taken  bg  a  raUwag  company,  and  for  pay* 
ment  of  the  dividends  to  the  vicar.    On  kis 
resignation,  the  new  vicar  petitioned  for  a 
like  order:  Held,  that  the  railway  com- 
pany  were  liabte  to  the  costs  of  such  second 
petition. 
It  appeared  that  an  order  had  been  made  in 
April  last,  on  the  petition  of  the  Rev.  Mr. 
Hawkes,  then  vicar  of  Henham,  for  payment  to 
him  of  the  dividends  on  the  purchase-money  of 
certain  lands  taken  for  the  purposes  of  a  rail- 
way company,  and  for  payment  of  the  pur- 
chase-money out  of  Court  on  his  underuking  to 
invest  the  same  in  other  lands  within  the  pariih. 
This  petition  was  now  presented  for  a  similar 
order  by  the  Rev.  Mr.  Belman,  who  had  been 
appointed    vicar  on  the    resignation  of  Mr. 
Hawkes. 

Olasse  in  support ;  J.  T,  Wood  for  the  rail- 
way company,  eontrk,  as  to  the  costs  of  this 
petition,  on  the  ground  the  late  vicar  ought  to 
have  immediately  invested  the  money,  and  the 
former  order  might  have  been  varied  by  sub- 
stitnting  the  name  of  the  present  petitioner. 

The  Vice-chancellor  said,  that  although  it 
might  be  a  hard  case  on  the  company,  they 
were  liable  to  the  costs  of  the  petition. 


Superior  Courts  t  V.  C.  Stuarl.-^V.  C.  Wood. 
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Atutey  ▼.  Hobion,    Nov.  17,  1853. 

MOTION  TO  TAKB   BILL   PRO    C0NFBB80.  — 
INQUIRIB8.— ORDBR8  77  &  78   OF   MAY  8, 

1845. 
On  a  moiiou  to  take  a  bill  pro  confesso,  uuder 
Orders  77  ^  78  of  May  8,  1845.  against  a 
defendant  who  had  absconded  after  appear^ 
once  but  without  answering,  avd  against 
ithom  an  attachment  had  issued,  to  which 
non  est  inventus  was  returned,  the  Court 
required  inquiries  to  be  made  of  the  parties 
and  at  the  places  where  he  might  reason* 
ably  be  heard  of. 
This  was  a  motion  to  take  pro  eot{fesso  this 
bill,  which  had  been  filed  in  1848,  on  the  de- 
fendant having  absconded  after  appearance  but 
witboat  answering.     It  appeared  that  an  at- 
tachment had  issued  for  want  of  answer,  to 
which  the  sheriff  had  returned  non  est  inventus. 
Edward  R.  J.  Howe  in  support,  on  an  affi- 
davit of  the  plaintiff's  solicitor,  that  inc^uiries 
bad  been  made  for  the  defendant,  referring  to 
the  Orders  77  and  78  of  May  8,  1845. 

The  Vice- Chancellor  said,  that  in  order  to 
show  due  diligence  had  been  used  the  plaintiff : 
should  state  he   had  made  inquiries  of  the 
parties,  and  at  places  where  he  might  reason- 
ably be  heard  of. 


deliver  them  up  or  to  permit  a  schedule 
thereof  to  be  taken  without  payment  of  the 
anutunt  due  to  him. 

Amphlett,  on  behalf  of  the  plaintiff,  moved 
for  the  production  by  the  defendant  of  certain 
documents  which  it  appeared  she  had  depo- 
sited, before  this  suit  was  instituted,  with  other 
articles,  with  a  pawnbroker  of  Norwich,  who 
refused  to  give  them  up  or  to  permit  a  schedule 
to  be  made  thereof,  without  payment  of  the 
amount  then  due  for  principal  and  interest. 

Burdon  for  the  defendant,  contrli. 

The  Vice-chancellor  said,  that  under  the 
circumstances  set  forth,  the  motion  must  be 
refused. 


James  v.  Gwynne.    Dec.  6,  1853. 

EVIDEXCB.  — PROOF  OF   DRKO   AT   HEARING 
BY  AFFIDAVIT  OF  ATTKflTING  WITNESS. 

An  objection  to  the  admission  of  the  affidavit 
of  the  attesting  witness  to  a  deed  impeached 
by  the  answer,  in  evidence  on  the  hearing  to 
prove  the  deed,  was  overruled,  although  the 
afidttvit  might  not,  standing  by  itself,  be 
Mnficient  evidence  of  the  authenticity  and 
due  execution  of  the  died. 
Bacon  and  Freeling  appeared  for  the  defend- 
ants, in  support  of  an  objection,  which  was 
taken  to  the  affidavit  of  the  attesting  witness 
to  a  deed,  impeached  in  the  answer,  being  re- 
ceived on  the  hearing  to  prove  the  deed. 

Wigram  and  Southgate  for  the  plaintiff, 
contra. 

'llie  Vice 'Chancellor  said,  that  although  the 
affidavit  might  not,  standing  by  itself,  be  suffi- 
cient evidence  of  the  authenticity  and  due  e.Ye- 
cntioQof  thedeed,  yet  it  was  not  to  be  rejected 
altogether,  and  the  objection  would  therefore 
be  overruled. 


In  re  Matthews*  Settlement.    Dec.  1, 1853. 

TRU8TSES*  ACT,  1850.  —  APPOINTMENT  OF 
NEW  TRUSTEE  OF  LEASEHOLDS.-- SER- 
VICE   OF  PETITION   ON    LESSORS. 

An  order  was  made  under  the  \3  Sf  1^  Vict, 
c.  to,  for  the  appointment  qfa  new  trustee 
of  leasehold  properly  and  for  a  vesting 
order,  on  petition,  without  service  on  the 
lessors,  where  there  was  no  covenant  in  the 
lease  against  assigning^ 
This  was  a  petition  for  the  appointment  of 
a  new  trustee  of  certain  leaseholds,  and  for  a 
vesting  order,  under  the  13  &  14  Vict.  c.  60, 
s.  34,  on  the  death  of  the  surviving  trustee  in- 
testate.    It  appeared  that  the  petition  had  not 
been  served  on  the  lessors. 

Fooks  in  support,  cited  15  &  16  Vict.  c.  55, 
S.9. 

The  Vice-Chaneelhr  said,  that  as  there  was 
no  covenant  in  the  lease  against  assigning,  it 
was  unnecessary  to  serve  the  lessors,  and  the 
order  would  be  made  as  prayed. 


Wict'C^nntcliat  WSiatits. 
Uddell  V.  Norton.     Nov.  25,  1853.  I 

MOTION  TO  PRODUCE  DOCUMENTS  PLKDORD 
WITH  PAWNBROKER   BY  DEFENDANT  BE-  I 
FORE  SUIT   INSTITUTED. 

^  motion  was  refused  for  the  production  of , 
certain  documents  by  a  defendant,  where  it  ^ 
appeared  they  had  been  deposited,  together  \ 
vith  other  property,  before  the  suiS  was  in-  < 
flitttted,  with  a  pawnbroker,  who  refused  to  . 


Douglas  v.  Fellowes.    Dec.  7»  1853. 

WILL.— MISDESCRIPTION     OF    NAME.— CON- 
STRUCTION. 

A  testatrix,  after  giving  a  legacy  of  3001,  to 
"  Commodore  Peter  Douglas,  now  or  late 
of  Portsea,"  gave  a  like  sum  to  be  equally 
divided  among  the  "  children  of  Peter  Henry 
Douglas.*'    There  were  two  brothers,  Com^ 
modore  *'  Peter  John  Douglas"  and  *' Henry 
Osbom  Douglas .-"  Held,  that  the  children 
of  the  latter  took  under  bequest. 
The  testatrix,  by  her  will,  gave  (inter  alia) 
a  sum  of  300/ ,  part  of  a  sum  of  Bank  Stock 
standing  in  the  names  of  the  defendants,  the 
trustees  under  her    marriage    settlement,    to 
"  Commodore  Peter  Douglas,  now  or  late  of 
Portsea,"  and  also  a  like  sum  to  be  equally  di- 
vided between  "the  children  of  Peter  Henry 
Douglas."     It  appeared  that  the  plaintiffs  were 
children  of  "  Henry  Osbom  "  Douglas,  who 
was  usually  called   **  Henry "    Douglas,  and 
died  before  the  testatrix,  and  the  defendants 
were  children  of  his  brother    **  Peter  John  ** 
Douglas,   formerly  commodore,  but  now  an 
admiral  in  the   royal  navy.    This  claim  was 
filed  for  j)3yment  of  the  legacy. 
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Cairns  for  the  plaintifili ;  Wigram  for  the  de 
fendanU ;  Hodgmm  for  the  exectttore. 

The  Vice-Chanceltor  said,  that  extrinsic  evi^ 
dence  could  not  be  admitted  to  show  the  inten« 
tion  of  the  testatrix,  and  that  if  she  had  intended 
the  legacy  for  the  children  of  Commodore  Peter 
Douglas,  whom  she  had  before  so  fully  de- 
scril^d,  she  would  have  referred  to  him  as 
''the  said/'  as  she  had  done  in  respect  of  a 
bequest  to  the  children  of  a  legatee  under  a 
former  part  of  the  will.  The  testatrix  bad 
therefore  used  the  name  of  "  Peter  "  by  mis- 
take, and  the  plaintiffs  were  therefore  entitled, 
—and  the  costs  be  borne  by  the  estate. 

Loosemore  v.  Knapman,    Dec.  8,  1853. 

JOINTURE  UNDER  MARRIAGE  SETTLEMENT. 
—REALTY  PRIMARILY  LIABLE  FOR  AR- 
REARS. 

Where  a  Jointure  under  a  mania ffe  settlement 
was  secured  by  a  term  for  500  years,  and 
the  trustees  were  directed,  on  its  payment 
being  in  arrear,  to  raise  the  same  during 
the  term  for  better  securing  the  payments : 
Held  that  the  real,  and  not  the  personalty 
estate  was  the  fund  primarily  liable  for 
the  arrears. 

It  appeared  that  on  the  marriage  of  Mr. 
William  Knapman  in  1833,  he  agreed  to  secure 
to  his  intended  wife  during  her  life,  in  case  she 
should  survive  him,  an  annuitj^  or  yearly  sum 
of  200/.  by  wa^  of  jointure  and  in  bar  of  dower ; 
and  he  accordmgly  appointed  certain  freehold 
property  to  the  use  of  the  trustees  thereby 
named  for  a  term  of  500  years ;  and  he  cove- 
nanted that  the  300/.  should  be  duly  paid  by 
four  equal  quarterlv  payments  on  the  usual 

Quarter  days ;  and  tnere  was  a  declaration  that 
le  trustees  should  permit  and  suffer  the 
settlor,  his  heirs,  appointees,  executors,  admi- 
nistrators, and  assigns,  to  receive  and  take  the 
rents  until  some  default  should  happen  in  the 
payment;  and  in  case  any  part  should  happen 
to  be  unpaid  for  the  space  of  40  days  after 
it  became  due,  the  trustees  were  directed  to 
raise  the  same  during  the  term  of  500  years 
for  better  securing  the  payments.  The  hus- 
band died  in  1835,  and  by  his  will  confirmed 
the  jointure  of  200/.,  and  on  the  death  of  his 
widow  in  1852,  it  appeared  that  the  payments 
were  considerablv  in  arrear,  whereupn  this 
suit  was  iostitnteo  by  her  personal  representa- 
tive to  seek  their  payment  out  of  the  real  estate. 
Roll  and  Elwin,  m  support,  cited  Lanoy  v. 
Duke  of  Athol,  2  Atk.  444  ;  Lechmere  v. 
Charlton,  15  Yes.  193;  Graves  v.  Hicks,  6 
Sim.  398. 

Olasse  and  G.  L.  Russell,  contri,  on  the 
ground  the  personal  estate  was  primarily  liable. 
Tlie  Vice-Chancellor  said,  that  as  the  whole 
arrangement  was  merely  for  the  purpose  of 
securing  the  jointure,  and  there  was  no  an- 
.terior  debt,  and  the  personalty  had  received  no 
benefit,  the  real  estate  was  pnmarily  liable. 


Ill  re  LongwoNh'a  Atele.    Dec  12, 1853. 

PAYMENT  OUT  OV  COURT  OF  PURCHASE- 
MONEY  OP  LANDS  TO  DEVISEES  OF  RS- 
MAINDBR-MAN  ON  DEATH  OP  TENANT 
POR   LIPE. — COSTS. 

Order  made  for  payment  out  of  Court,  n  pe- 
tition  qf  devisees  of  remainder-man  entitled 
on  the  death  qfa  tenant  for  Itfe  to  the  pur- 
chmse-money  of  land  taken  by  a  railway 
company,  and  held  that  the  con^jmny  were 
not  liable  to  the  costs  qfthe  appearance  on 
such  petition  qf  the  representative  of  the 
tenant  for  life,  who  claimed  an  e^porttou' 
ment  of  the  dividends. 
This  was  a  petition  for  the  payment  ont  of 
Court  of  the  purchase-money  of  certain  land, 
taken  by  a  railway  company,  and  to  wkich  the 
petitioners  were  enUtled  under  the  will  of  the 
remainder-man  upon  the  death  of  a  tenant  for 
life.  The  dividends  had  been  paid  to  the  tenant 
for  life  pursuant  to  an  order  of  the  Equity  Ex- 
chequer in  1839. 

Daniel  and  Woodhouse  in  support;  0,3L 
Giffard,  for  the  representative  of  tne  tenant  for 
life,  claimed  an  apportionment  of  dividends. 
IMtle  for  the  railway  company. 
The  Vice-chancellor  said,  that  the  claim  of 
the  tenant  for  life's  representative  could  not  be 
allowed,  and  the  order  would  be  made  as 
prayed, — the  costs  of  the  representative  of  the 
tenant  for  life  were  not  payable  by  the  railway 
company  under  the  8  Vict.  e.  18. 

In  re  East's  TVust.    Dec.  13,  1863. 

PURCHASE-MONEY  OP  LAND  TAKEN  HELD 
ON  TRUST  POR  SALBr —  PAYMENT  TO 
TRUSTEES.  —  SERVICE  OP  PSTITION  ON 
CBSTUIS   OUR   TRU8TBNT. 

Lands,  held  on  trusts  for  sale,  wiih  power  to 

give  receipts,  after  the  death  of  a  tenant  fur 

life,  were  taken  by  a  railway  company  bt' 

fore  the  determination  <f  the  tenancy  for 

life  and  the  purchase^money  was  paid  into 

Court,   An  order  was  made  on  the  trustees' 

petition  efter  the  tenant  for  Itfa^s  death, 

for  payment  to  them  out  of  Court  of  the 

fund,  without  service  of  the  petition  on  the 

cestuis  que  trustent,  on  the  company  not 

opposing. 

This  was  a  petition  for  payment  out  of  Court 

of  the  purchase-money  of  certain  lands  taken 

by  a  railway  company.    It  appeared  that  the 

lands  were  held  on  trust  for  sale,  af^  the 

death  of  the  tenant  for  life,  but  that  the  r»l- 

way  company  requiring  the  lands  before  his 

death  had  paid  the  purchase- money  into  Court 

under  the  8  Vict.  c.  18.    The  tenant  for  life 

was  now  dead. 

Oreene,  for  the  trustees,  in  support 
The  Vtce-Chancellor  said,  that  although  the 
power  to  the  trustees  to  give  receipts  was  only 
applicable  on  a  sale  after  the  determination  of 
the  tenancy  for  life,  the  order  might  be  made 
as  prayed,  as  the  railway  company  did  not 
opiK>se,  and  the  petition  need  not  be  served  on 
the  etstuis  que  trustent^ 
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PROSPECTS  OF  THE   PROFESSION. 


THE   COUNTY   COURT   COMMISSION. 

The  oommencement  of  Hilary  Term,  and 
dtt  near  approach  of  the  meeting  of  Parlia- 
nwnt,  eombine  to  oocapy  the  attention  of 
the  basy  portion  of  the  Profession,  Tery 
much  to  the  exclusion  of  considerations 
npon  abstract  or  speculative  questionB. 

The  gloomy  uncertainty  which  hangs 
over  the  future,  has  sensibly  afiected  the 
tnde  and  commerce  of  the  covmtry,  and  is 
not  without  a  sympathetic  effect  upon  the 
Inuiness  of  the  Courts.  The  quantity  of 
new  business  to  be  brought  under  the  con- 
sideiation  of  the  Courts,  both  of  Law  and 
Equity,  is  described  on  all  hands  as  unusu- 
%  hght,  and  a  glance  at  the  Court  papers, 
recently  published,  will  enable  our  readers 
to  perceiye  that  the  number  of  cases  stand- 
ing for  ar^ment  at  the  commencement  of 
the  Term  m  in  no  respect  formidable. 

There  is  some  reason  to  believe  that  the 
Comity  Courts,  which  were  so  injudiciously 
Htabluhed  in  rivalry  with  the  Superior 
Courts  of  Law,  are  sharins;  in  the  general 
depression  of  business,  and  that  the  returns 
for  the  year  1853  will  show  a  considerable 
^minntion  of  the  number  of  plaints  entered 
iii  those  Courts,  as  compared  with  the  pre- 
ceding year.  The  parliamentary  paper, 
containing  the  statistics  of  the  County 
Courts  for  the  year  1852,  was  not  long 
*ince  issned ;  and,  as  compared  with  the 
7*v  1851,  presents  the  following  somewhat 
'^fJnttkable  results : — 

^QQt  of  money  sued      1851.  1S62. 
.w'                  .        .  £1,624,916  £1^79,318 
Amount  of  judgments  ob- 

Uined.excltt«ive  of  costs  815,514  797,997 
*W)U  obtained   without 

proceeding  to  judgment  100,194  107,979 

Jndge»'  Fees  .        .        .     S3,970  84,390, 

Vol.  elvii.    No.  1,349. 


1851.  1853. 

aerks*  Fees    .                 .  £  83,970  £  84,370 

Bailifi'Fees  .        .        .     63,215  59,778 

Total  amount  of  Fees      .   272,500  269,785 

Received  to  credit  of  suitors  6 1 8,468  630,37 1 

Paid  to  suitors                 .   615,181  630,688 

Total  plaints  entered        .   441,584  474,149 

It  will  be  observed  from  this  summary 
that  in  1852  there  was  an  increase  in  the 
number  of  plaints  entered  of  32,565,  and  an 
increase  in  the  number  of  causes  tried^  ci 
10,992,  but  notwithstanding  this  large  nu- 
merical increase,  there  was  a  decrease  in  the 
amount  of  money  sued  for  of  45,598/.^  and 
the  money  for  which  judgment  was  actually 
obtained  was  17,51//.  less  than  in  1851. 
There  was  an  increase  of  7»7Sdi.  in  money 
paid  into  Court  without  proceeding  to  judg- 
ment, an  increase  of  420/.  in  Judys'  fees  ; 
Clerks*  fees  400/.,  and  a  decrease  of  3,443/* 
in  Bailiffs'  fees.  The  number  of  plaints  en* 
tered  with  consent  of  both  parties  was  25^ 
of  which  19  were  tried.  The  total  number 
of  appeals  was  43,  of  which  8  decisioiis 
were  confirmed,  13  reserved,  12  dropped^ 
and  10  remained  undecided  when  the  return 
was  made  up.  The  amount  of  money  for 
which  judgment  was  obtained,  as  shown 
above,  was  797,997/.,  and  the  costs,  in- 
cluding allowances  to  attorneys  and  wit- 
nesses, was  190,480/.  There  were  796 
jury  cases,  out  of  which  number  404  plain- 
tiffs gained  verdicts  in  their  favour.  The 
executions  issued  against  defendants  by 
the  clerks  was  no  less  than  62,391  s  ^war- 
rants of  commitment  1 1,044,  but  of  thess 


'  There  is  a  glaring  mistake  in  speaking 

of  the  number  of  cases  tried  in  the  County 

Courts.    Not  two  plaints  in  a  hundred  are 

really  "  tried  "  in  the  usual  sense  of  the  term. 

They  are  cases  without  defence,  and  the  only 

ouestion  is,  how  tong  time  the  Court  will  grant 

the  defendant  to  pay  the  debt  and  byi  ' 
....  ^ 
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Proipeeis  of  ike  Profession^Tke  CoutUy  Court  Commistion. 


only  5281  persons  were  actually  taken  to 
prison. 

The  returns  for  the  year  1853  have  not 
yet  been  completed^  and  will  not  be  laid 
before  the  Public,  in  an  authentic  shape^ 
until  the  Session  of  Parliament  has  been 
far  adyanced,  or  possibly  terminated ;  but 
there  is  good  reason  to  believe,  that  the 
result  will  show  a  diminution  in  the  num- 
ber of  plaints  entered,  as  well  as  in  the 
amount  of  money  sued  for  and  the  fees  of 
Court.  It  probably  would  not  be  accurate 
to  ascribe  tne  diminished  business  of  the 
County  Courts  wholly,  or  even  in  a  great 


be  invested  with  a  varied  and  extennve  ju- 
risdiction  in  respect  of  matters  of  a  totally 
different  nature  and  character,  recjoiringa 
greater  range  of  legal  acquirement  and  ex- 
perience; and  that  the  machineiy  suitable 
for  a  Small  Debts'  Court  should  be  sup- 
posed to  be  so  ekstic  as  to  adapt  itself  to 
all  manner  of  questions  which  can  become 
the  subject  of  contentious  litigaUon.  The 
limits  to  which  it  is  expedient  the  jurisdic- 
tion of  the  County  Courts  should  be  con- 
fined, we  trust  may  now  be  defined,  aod 
the  undivided  attention  of  the  Professioa 
might  then  be  advantageously  directed  to 


measure,  to  the  indisposition  of  the  eeueral !  considering  how  far  the  practice  of  those 
community  to  resort  to  Courts  of  Justice  tribunals  could  be  improved,  and  how  tbey 
for  the  purpose  of  enforcing  pecuniary  de-      "  "    "  " 


mands,  or  asserting  contested  rights.    The 
Common  Law  Procedure  Act,  which,  as  our 
readers  are  aware,  came  into  operation  on 
the  24th  day  of  October,  1852,  gave  suitors 
in  certain  actions  the  election  of  resorting 
to    the  Superior  Courts    or  the    County 
Courts,  in  cases  in  which  no  defence  was 
anticipated,  and  the  suitors  to  whom  this 
option  was  presented  have,  in  many  in- 
stances, preferred  the  Superior  Courts  of 
Law  at  Westminster.    The  inference  to  be 
drawn  from  this  limited  experiment  is,  that 
if  the  Superior  Courts  and  the  County 
Courts  were  equally  accessible  to  suitors, 
the  Courts  nresided  over  by  Judges  of  the 
highest  eminence,  and  which  have  obtained 
the  confidence  and  respect  of  the  commu- 
nity, would  be  universally  resorted  to  in 
preference  to  the  modem  tribunals.    At  all 
events,  now  that  the  costs  of  proceedings  in 
the  Superior  Courts  have  been  reduced, 
all  unnecessary  proceedings  abolished,  and 
technicalities  and  the  subtleties  of  special 
pleading,  in  great  measure  got  rid  of,  the 
provision  which  operates  as  a  practical  pro- 
hibition i^ainst  commencing  actions  in  the 
Superior  Courts,  when  the  cause  of  action 
does  not  exceed  20/.,  should  be  repealed, 
and  suitors  be  placed  in  the  position  in  whfch 
they  stood  before  the  passing  of  the  Act  9 
&  10  Vict.  c.  95,  of  resorting  to  the  Superior 
Courts  whenever  they  thought  fit,  at  least 
where  the  cause  of  action  exceeded  1 0/. 
It  is  to  be  hoped,  that  the  consideration 


might  be  rendered  more  effective  auxiliaries 
to  the  Superior  Courts  in  administering 
justice. 

Judging  from  the  questions  which  her 
Majesty's  Commissioners  for  Inquiring  into 
the  County  Courts  have  circulated,  with  a 
view  to  eliciting  information  from  those 
who  are  supposed  to  be  best  acquainted 
with  the  subject,  we  should  presume  that 
the  amendment  of  the  practice  and  pro- 
cedure was  the  chief  object  contempla^ 
by  the  Commissioners,  but  the  constitutiffli 
of  the  Commission  justifies  the  expectation, 
that  an  enlarged  view  will  be  taken  of  the 
question,  and  that  the  pretensions  of  the 
County  Courts  to  compete  with,  or  super- 
sede the  Superior  Courts  of  Law,  vrill  be 
finally  disposed  of. 

The  following  are  the  questions  referred 
to,  as  issued  by  the  County  Court  Commis- 
sioners : — 

Local  JurisdietioH. 

1.  Has  any  inconvenience  arisen  from  the 
Local  Courts  of  Record,  like  that  of  York* 
Southwark,  &c.,  having  concurrent  joiudic- 
tion  with  the  County  Courts  > 

2.  Would  it  be  convenient  that  such  Cooxts 
should  be  abolished  ? 

Judge. 

3.  Has  any  inconvenience  arisen  from  the 
qualification  of  a  deputy  Judge,  in  point  of 
standinf(  at  the  Bar,  being  less  than  that  of  a 
Judge? 

4.  Has  any  inconvenience  arisen  from  the 
Judge  not  being  empowered  to  entertain  prea* 
sing  exports  applications  though  he  be  not  sit- 


of  this  question  has  not  escaped  the  atten- 1  ting  in  Court  at  the  time,  and  though  be  be 
tion  of  the  Commission  of  Inquiry  now  |  out  of  the  jurisdiction  ?  (^ee  s.  105  of  9  &  10 
sittmg,  in  reference  to  the  jurisdiction  and  V'^^*  ^'  9^0 

practice  of  the  Countv  Courts.  It  has'  *•  ^*«  any  inconvenience  arisen  from  the 
always  struck  us  as  anomalous  and  incou- ' -^"^^f*  T""*  bemg  empo^vered  to  change  the 

^i^fJ.4>  ♦!,«♦  «-»«*i««,^ :  *  J  *  'J     venue    to    an    adjommg  district   on  spedal 

aistent  that  gentlemen  anpomted  to  preside  grounds,  as  for  instance,  in  cases  where'be  ia 
over  Courts  established  avowedly  for  no  personally  interested,  or  where  a  jury  being  de- 
other  purpose  than  "  the  more  easy  re- '  manded  he  has  reason  to  apprehend  that  a  fair 
covery  of  small  debts  and  demands,"  should  trial  cannot  be  had  i 


Protpeds  of  the  Proftunon^County  Court  Commietion; 
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6r  Would  it  be  convenient,  that  in  the  event 
of  the  Judge  being  prevented  from  holding  the 
Coort,  the  chief  clerk,  deputy,  or  assistant  clerk 
should  have  power  to  adjourn  the  Court  and 
the  proceedings  at  his  discretion  ? 

7.  Would  it  be  convenient,  that  the  Judge, 
derk,  or  other  officer  of  a  (bounty  Court,  should 
be  entitled  to  sue  and  be  liable  to  be  sued  in 
any  adioining  district  ? 

8.  Would  it  be  convenient,  that  the  Judge 
should  be  empowered  to  suspend  or  discharge 
any  subordinate  clerk  of  his  Court  who  has 
been  guilty  of  neglect  of  duty^  or  other  mis- 
conduct? 

9>  Has  any  inconvenience  arisen  from  the 
eifly  or  late  hours  at  which  or  to  which  the 
Court  has  sat  ? 

10.  What,  in  your  opinion,  is  the  earliest  or 
latest  hours  at  which  and  to  which  a  Court 
should  sit  ? 

Q^cer*. 

11.  Has  any  inconvenience  arisen  from  the 
circumBtance,  that  the  subordinate  officers  of 
the  County  Courts  are  not  boiwd  to  find  se- 
curity for  the  due  performance  of  their  duties  ? 
(See  s,  36  of  9  &  10  Vict.  c.  95.) 

Cleri. 

12.  Would  it  be  convenient,  that  there  should 
be  a  resident  chief  clerk  at  every  Court  ? 

13.  Would  it  be  convenient,  in  the  smaller 
Courts,  that  tht  offices  of  chief  clerks  and  high 
bailiffs  should  be  joined  ?  (See  s.  28  of  9  & 
lOVict.  c.  95.) 

14.  What  is  the  most  usual  day  for  entering 
plaints  in  your  Court  ? 

15.  Does  any  and  what  inconvenience  arise 
&om  the  chief  derk,  deputy  clerk,  assistant 
derk,  or  high  bailiff  not  being  empowered  to 
take  affidavits  with  reference  to  the  ousiness  of 
the  Court?   (See  13  &  14  Vict.  c.  61,  s.  23.) 

15.  Would  it  be  convenient  that  all  orders 
of  Court  should  be  delivered  to  the  bailiff  for 
serrice  before  the  closing  of  the  clerk*s  office 
on  the  following  day  ? 

Bailiff. 
ir  Would  it  be  convenient  that  the  bailiff 
of  a  Home  Court  should  be  permitted  to  serve 
process  in  any  neighbouring  district  without 
the  special  order  of  the  Judge  i  (See  Rules  54 
and  55,  and  9  &  10  Vict.  c.  95,  s.  61.) 

18.  Does  any  and  what  inconvenience  arise 
from  the  oath  of  the  bailiff  being  necessary  in 
erery  case  to  the  service  of  process  ? 

19.  Would  it  be  convenient  that  the  oath 
should  be  dispensed  with,  treating  the  bailiff's 
indorsement  as  primd facie  proof  of  the  matters 
there  stated  and  a  false  indorsement  being  made 
punishable  as  a  misdemeanor  ? 

Summone. 

20.  Would  it  be  convenient  to  enable  the 
plaintiff  to  sue  in  the  district  in  which  the  de- 
fendant has  had  employment  within  six  monUis 
heforesuit? 

31.  Would  it  be  convenient  to  enable  a 
pbuntiff  to  toe  a  defendant  in  the  district  in 


which  any  material  part  of  the  cause  of  action, 
arose  ? 

22.  Would  it  be  convenient  to  enable  a 
plaintiff  to  sue  in  the  district  in  which  a  de- 
fendant at  the  time  of  suit  has  employment  ? 

23.  Would  it  be  convenient  to  enable  the 
plaintiff  to  sue,  in  all  cases,  without  leave  of 
the  Court  ?  (See  s.  60  of  9  &  10  Vict.  c.  95.) 

24.  Has  any  inconvenience  arisen  from  the 
present  practice  with  respect  to  minors  suing 
and  being  sued  ? 

25.  Has  any  inconvenience  arisen  from  the 
practice  with  respect  to  successive  summonses 
under  Rule  41  ? 

26.  Would  it  be  convenient  that  a  summons 
should  be  in  force  for  six  months,  the  clerk 
altering  the  return  day  in  the  event  of  non- 
service  ? 

27.  Would  it  be  convenient,  that  in  the 
event  of  non- service  of  a  summons,  notice  by 
pre-paid  letter  should  be  sent  to  the  plaintiff, 
stating  to  what  day  the  return  is  altered  ? 

28.  Would  it  be  convenient,  that  in  claims 
above  10/.,  the  practice  of  judgments  by  default 
should  be  introduced,  if  the  defendant  has 
been  personally  served,  leaving  it  optional  to 
the  plaintiff  to  proceed  in  the  ordinary  way 
without  personal  service  ? 

Special  Defences, 

29.  Has  any  inconvenience  resulted  from  the 
practice  with  respect  to  special  defences  re- 
quired by  8.  76  of  9  &  10  Vict.  c.  96  ? 

30.  Would  it  be  convenient  that  those  no- 
tices should  not  be  required  ? 

Advocates, 

31.  Would  it  be  convenient  that  the  man- 
aging clerk  of  an  attorney  should  be  allowed  to 
appear  for  a  party  ? 

Witnesses. 

32.  Would  it  be  convenient  that  the  County 
Court  should  be  empowered  to  grant  a  habeas 
corpus  ad  testificandum  ? 

33.  Have  you  found  the  liability  to  be  fined 
insufficient  to  compel  the  attendance  of  wit* 
nesses,  and  if  so,  what  other  power  should  be 
given  the  Court  ? 

Evidence, 

34.  Would  it  be  convenient  to  introduce  into 
the  practice  of  the  County  Courts  the  rules  es- 
tablished by  ss.  117-119  of  15  &  16  Vict.  c.  76, 
with  respect  to  the  admission  of  documents, 
the  proof  of  such  admission,  and  notices  to 
produce  ? 

Jury, 

35.  Has  any  inconvenience  arisen  from  jurors 
being  selected  by  the  clerk,  if  yes,  who  should 
select  them  ? 

Judgments, 

36.  Would  it  be  convenient  that  judgments 
in  the  County  Courts  for  sums  of  10/.  and  up- 
wards, should  bear  interest  I 

The  various  topics  to  which  these  ques* 
tions  refer*  will  be  more  conveniently  dis- 
cussed in  a  future  publication. 
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TBB  ANNUAL  CERTIFICATE  TAX. 


The  Tarious  questions  of  deep  import- 
ance  to  the  Public,  which  must  come  before 
Ptaliamei^  at  the  commencement  of  its 
sittings,  render  it  difficult  to  anticipate  the 
precise  time  when  it  may  be  most  expedi* 
ent  to  renew  the  application  for  the  further 
remission  of  the  Certificate  Tax.  Its  advo- 
cates will  scarcely  obtain  a  hearing  in  the 
midst  of  the  discussions  on  the  state  of  the 
Ministry; — on  the  question  of  Peace  or 
War ; — on  the  new  Beform  Bill»  with  all  its 
consequences ;  and  on  the  various  projects 
of  Law  Reform. 

It  may  b6  useful  to  remind  our  readers 
of  the  progress  of  this  measure  in  Parlia- 
ment:— 

In  1850,  there  were  faur  divisions  in  fa- 
vour of  the  Bill— the  majority  being  19. 

In  1 85 1 ,  the  majority  was  increased  to  ^. 

In  1852,  there  was  a  suspension  of  the 
a^tation  on  account  of  the  several  changes 
in  the  Government. 

In  1853,  the  majority  was  52 ;  and 
though  a  large  majority  then  refused  to 
take  off  the  whole  tax,  30,000/.  a  year  was 
gained  as  the  result  of  four  years'  struggle. 

The  future  success  of  the  appeal  will  de- 
pend on  the  united  exertions  of  the  Profes- 
sion in  town  and  country,  as  well  in  Ireland 
and  Scotland  as  in  England  and  Wales. 
We  understand  that  of  the  answers  which 
have  been  received  from  the  provinces, 
there  is  a  majority  in  favour  of  another 
motion  in  the  next  Session.  But  the 
parties  aggrieved  must  be  united  in  their 
efforts. 

In  our  next  Number  we  hope  to  an- 
nmmce  the  resolt  of  the  correspondence 
w^ich  has  taken  place  throughont  the  Pro- 
i^ssion.  We  think  that,  at  all  events,  pe- 
titions should  be  in  readiness  to  present 
fiom  the  principal  cities  and  towns  of  the 
Ufiited  Kmgdom, — all  parts  of  which  are 
efaally  burthened  with  this  unjust  and  un- 
e^al  tax.  Plrobably  the  first  step  should 
be  to  address  the  Chancellor  of  the  Exche- 
quer and  ascertain  whether  he  is  disposed 
to  yield  any  further  relief. 


GENERAL    REGISTRATION    OF 
DEEDS. 

aSMMART   OV  K¥IDSNCa  BSVOKB  8IILXCT 

comurraiu 

»  ALTBOvea  we  avt  asaured  tlui  &  new 

GDBBmaaioaoathe  Lkw  oi  Real  Pkx^erty 

is  about  to  isaae^  in  confonnity  mitk  the 

jrecommendatioQ  of  tba-Salect  Cknamittee  of 


the  House  of  Commons,  yet  it  is  probaUe 
the  subject  of  a  General  Registry  of  Deeds 
will  be  again  discussed  in  the  approadung 
Session  of  Parliament.  We  therefore  deem 
it  useful  to  present  our  readers  with  a  sua- 
mary  of  the  evidence  taken  before  the  Sdeet 
Committee  of  the  last  Session. 

It  will  be  recollected,  that  besides  the 
Government  Bill  for  establishing  a  General 
Register  of  Assurances,  the  Bills  respec- 
tively introduced  by  Mr.  Drummond  and 
Mr.  Scully^  were  referred  to  the  same 
Committee  of  which  those  gentlemen  wefe 
members,  together  with  the  Law  Officers  of 
the  late  and  present  Grovemment.  Mr. 
MuUings  and  Mr.  Madfield  were  also  mem- 
bers of  the  Committee ;  and  thus  all  parties 
were  well  represented. 

The  first  three  witnesses  who  were  exa- 
mined before  the  Committee  are  eminent 
Solicitors,  namely,  Mr.  Strickland  Cook- 
son,  Mr.  Edwin  Field,  and  Mr.  WOlitfn 
Williams  ;  and  we  shall,  at  present,  confine 
ourselves  to  a  summary  of  their  evidence. 

Mr.  Cookson  stated,  that  the  principle  con- 
tained in  the  Bill  before  the  Committe  was, 
that  it  would  be  necessary  to  register  every- 
thing affecting  land,  whether  afifectingthele^ 
ownership  or  the  beneficial  owner^p  and 
every  description  of  equitable  interest;  this 
principle  is  very  objectionable.  The  expense  of 
rejfistering  every  instrument  would  be  very 
considerable. 

The  registration  or  record  of  the  legal  tide 
simply  would  be  much  preferable  to  the  mode 
proposed  in  the  Bill ;  in  that  way  titles  would  be 
very  much  simplified ;  witness  would  simply 
register  the  legal  fee  of  the  property. 

With  regard  to  the  case  of  trustees  in  every 
settlement  of  large  estates,  the  settkneotB 
always  contain  a  power  to  sdl  the  whole  of  die 
property;  witness  woold  protect  the  paities 
beneficially  interested  by  enabling  the  tenant 
for  life  to  enter  a  caveat  against  the  transfer  or 
sale  of  that  property  by  the  trustees  withoat 
notice  to  him.  The  tenant  for  life  is  usually  the 
only  protector  of  the  property  from  the  trustees 
making  away  widi  it.  With  regard  to  the  en- 
tering of  caveats  upon  the  register,  witness 
would  adhere  as  closely  as  possible  to  the  sys- 
tem adopted  at  the  Bank  of  England  i  witness 
would  put  no  restriction  upon  Uie  person  who 
should  be  allowed  to  enter  caveats  upon  the 
register. 

The  registrar  should  f^t  notice  to  the  per- 
son who  has  entered  the  caveat  that  the  per- 
son who  has  got  the  legal  fee  in  the  property 
purposes  to  sell  it.  Witness  wovid  propose 
to  register  simply  the  legal  ownership  of  the 
land,  and  to  protsct  the  rights  of  all  remainder- 

'  These  Bills  were  reviewed  at  pp.  425, 445, 
of  our  last  volume. 
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nuniod  mcnmbraDcen,  by  a  system  of  cavents, 
to  be  verified  by  affidarit. 

A  wporate  register  should  be  kept  of  lea»e9, 
except  occapation  leases  for  terras  not  exceed- 
ing 21  years.  Evidence  generally  mth  respect 
to  leases  granted  by  tenants  for  life;  circutn- 
staoces  under  which  snch  leases  become  void 
on  the  death  of  the  lessor.  At  present  a  very 
siaall  proportion  of  the  owners  of  large  estates 
We  got  a  perfect  legal  estate  in  them.  Wit- 
pest  sees  nti  objection  to  the  protection  of  an 
interest  in  an  equitable  lease  oy  a  caveat,  but 
the  actnal  enjoyment  under  a  lease  would  be  a 
protection. 


caveat  IS  entered  against  the  property,  it  is  a 
notice  which  absolutely  ishibita  him  firom 
dealing  wkh  the  ptoperty  whilst  the  caveat 
continues.  If  there  is  a  caveat  existing  against 
the  property,  it  is  quite  necessary  that  any 
person  proposing  to  advance  any  further  sum 
upon  a  further  caveat  should  ascertain  what  it 
the  amount  of  the  previous  liability  in  respect 
of  it. 

In  the  event  of  a  person  taking  a  second 
mortgage,  he  should  give  notice  to  the  firjst 
mortgagee ;  he  would  not  use  due  diligence  in 
protecting  his  interest  if  he  did  not  give  such 
I  notice.    All  persons  who  have  equitable  in- 


Witoess  proposes  to  register  the  legal  title  I  tercsts  in  land  should  protect  themselves  by 
by  preparing  and  executing  a  very  short  simple  I  lodging  a  caveat;  they  could  not  protect 
connyance  m  fee,  firom  the  person  who  is  |  themselves,  so  far  as  regards  the  sale  of  the 
owner  in  fee ;  this  conveyance  being  registered  |  property,  otherwise,  under  witness's  system, 
vitb  amap  attached  as  a  means  of  identifying  { The  caveats  must  be  removed  before  the  land 
the  property.  Haying  got  the  legal  title  on  i  can  be  transferred.  Witness  sees  no  objection 
the  register,  when  there  are  any  equitable  I  that  there  would  be  in  the  case  of  land  put  in 
charges  ujjon  that  property,  caveats  should  be  settlement  to  making  the  tenant  for  life  himself 
eoteredoi  those  equitable  charges.  No  notice  one  of  the  trustees,  in  whose  name  the  land 
that  a  person  has  purchased  the  property  with-  should  stand.  Stock  at  the  Bank  of  England, 
oat  registering  the  deed  should  affect  a  subse-  to  the  extent  of  many  millions,  is  standing 
qtient  purchaser.  The  registration  of  deeds  under  the  control  of  the  surviving  trustee. 
should  be  made  compulsory,  but  witness  would  |  Witness  would  propose,  in  his  plan,  that 
restrict  it  to  transfers  in  fee.  An  investigation  ^  the  deed  of  conveyance  should  be  attested  by 
of  title  prior  to  the  first  entry  upon  the  register  two  witnesses,  and  that  a  deed  should,  before 

registration,  be  executed  by  the  purchaser,  and 


vonld  be  indispensable,  after  which  there 
woald  be  no  necessity  for  a  purchaser  to  ex- 
amine the  title.  The  registrar  would  be  bound 
to  accept  any  conveyance  tendered  for  the  first 
time,  and  enter  it  upon  the  register ;  he  would 
act  ministerially ;  the  parties  entering  a  col- 
liniye  deed  would  do  so  at  their  peril. 

No  purchaser  will  have  to  look  for  his  title, 
dnringthe  existence  of  the  register,  to  any- 
thing but  the  register  for  it.  Every  person 
^th  a  beneficial  interest  in  the  property  would 
enter  a  caveat  as  a  matter  of  course.  How  far 
registration  would  shorten  the  investigations 
of  title  as  to  all  the  charges  upon  the  property. 
There  would  be  no  difficulty  whatever  with 
rttpect  to  the  execution  of  aeeds  under  wit- 
ness's proposed  system  of  registration ;  there 
^sold  be  no  occasion  whatever  for  the  execut- 
ing parties  to  come  to  London.  In  the  event 
of  Inc  payment  of  a  charge,  for  which  a  caveat 
vas  lodged  at  the  registry  office,  it  would  not 
j«  necessary  to  register  the  fact  of  payment, 
rot  simply  to  withdraw  the  caveat.  No  notice 
Bhoold  be  taken  on  the  register  of  the  amount 
f«  which  the  caveat  was  entered. 

Observations  then  follow  with  respect  to 
first  and  second  mortgagees,  and  the  powers 
that  wouM  be  possessed  by  them  under  wit- 
nws's  proposal  for  entering  caveats  on  the  re- 
8i>ter  against  the  estates  mortgaged.  Refer- 
««  to  the  practice  of  bankers  advancing 
nnney  upon  the  deposit  of  deeds ;  in  the  event 
of  ^e  adoption  of  witness's  suggestions  as  to 
Registration,  it  woold  be  necessary  that  the 
hanker  should  search  the  register  before  he 
^^  lend  money  upon  that  equitable  deposit. 
Witness  conceives  that  if  a  man  is  in  posses- 
ion of  title-deeds,  it  is  clear  and  satisfactory 
^dence  that  he  is  the  owner,  but  when  a 


attested  by  two  witnesses;  that  would  be  a 
great  check  against  anything  like  forgery. 
The  parties  who  had  entered  caveats  against 
an  estate  would  be  protected  in  the  event  of 
the  property  being  sold. 

To  carry  out  witness's  sugjxestions  it  would 
be  necessary  to  have  an  entirely  new  Bill ;  the 
present  Bill  could  not  be  altered  so  as  to  enf- 
oraee  the  two  systems  of  registration.  The 
manner  in  which  the  name  of  the  heir  or  suc- 
cessor should  be  put  upon  the  register,  after 
the  death  of  the  owner  of  the  property  is  de- 
scribed ;  there  should  be  a  registration  of  the 
death  bv  the  heir,  and  registration  of  the 
will.  Tnen  follow  observations  upon  the  sub- 
ject of  the  registration  of  property  vested  in 
truetees;  by  witness's  plan,  he  proposes  to 
vest  the  legal  estate  entirely  in  trustees ;  when 
one  trustee  dies  there  should  not  be  a  new 
trustee,  but  a  conveyance  made  to  the  surviv- 
ing trustee. 


LAW  OF  PATENTS. 

AMBNDMENT   ACT.— PARTICULAR  OF   OSNB'* 
RAL   USER  or   INVBNTION,    S.  41. 

To  an  action  for  the  infringement  of  a 
patent,  the  defendant  delivered,  with  his  plea 
that  the  invention  was  net  nev,  a  particuhrr  of 
objection  under  the  15  h  16  Viet.  e.  83,  s*  41, 
that  the  invention  was  uted  "generally  in 
LoMbB  and  the  vieiaifey  thereof,"  wiftheot 
mmiag  any  person  or  specifying  any  mam* 
factory.  A  rule»  which  had  been  obtained*  orf- 
the  ground  this  statement  of  user  was  too  ge- 
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ncral,  for  the  delivery  of  furtlier  and  better 
particulars,  was  discharged.  Alderson,  B., 
said,  "a  defendant  may  rely  either  on  a  spe- 
cified user  by  certain  persons  named,  or  on 
a  general  user  by  all  persons  at  a  particular 
place.  In  the  former  case,  if  he  proves  a  user 
by  any  one  of  the  persons  named,  that  will 
support  his  objection  j  but  if  he  rests  his  case 
on  a  general  user,  proof  of  a  user  by  one  per- 
son  will  not  do."  Palmer  v.  iVagstafe,  8 
Exch.  R.  840. 

ADMISSION  OP  EVIDKNCK  TO  SHOW  IN- 
VENTION CONSISTED  IN  NEW  COMBINA- 
TION  OP   OLD   MATTERS. 

The  defendant  pleaded  to  an  action  for  the 
infringement  of  a  patent,  that  the  plaintiflFs 
were  not  the  first  and  true  inventors,  and  that 
the  invention  was  not  of  any  manner  of  new 
manufacture :  Held,  that  the  plaintiff  was  not 
precluded  from  giving  evidence  to  show  the 
invention  did  not  consist,  as  might  be  inferred 
from  the  specification,  in  the  use  of  several 
new  matters,  but  in  the  new  combination  of 
several  old  matters,  as  the  objection,  which  was 
open  to  the  defendant  to  take  to  the  specifica- 
tion of  not  having  truly  and  correctly  describ- 
ed the  invention,  had  not  been  taken  advantage 
of  by  a  plea.  Bateman  v.  Gray,  8  Exch.  R. 
906. 


RIGHT  OF  APPEAL  FROM  DECISION 
OF  COUNTY  COURT  JUDGE. 


WHERE    NO   JURV4i-^13   &  14  VICT.  C.  61, 
8,    14. CONSTRUCTION    OF. 

In  the  case  of  Cawley,  app.,  Fumell, 
resp.,  12  Com.  B.  291,  a  Question  was 
raised,  whether  the  13  &  14  Vict.  c.  61,  s. 
14,  contemplated  an  appeal  from  the  de- 
cision of  a  County  Court  Judge  when  ex- 
ercising the,  functions  of  both  Judge  and 
jury. 

Maule,  J.,  said,—"  The  Act  clearly  does  not 
give  an  appeal  in  every  case  where  a  party  is 
dissatisfied  with  the  judgment  of  the  Court ; 
but  only  where  the  dissatisfaction  is  with  the 
determination  or  direction  in  point  of  law.  A 
determination  or  direction  in  point  of  law  is, 
where  a  question  is  raised  on  demurrer  or  spe- 
cial verdict ;  and  though  such  things  are  not, 
strictly  speak'mg,  in  the  County  Court,  some- 
thing may  take  place  there  which  is  substan- 
tially the  same.  For  instance,  suppose  a  claim 
made  in  a  County  Court,  which,  upon  the 
plaintiff's  own  showing  could  not  in  law  be 
austuned, — or,  if  it  were  a  claim  for  mon^^ 


due  upon  a  voluntary  promiae,  without  con^ 
sideration,  and  the  defendant  were  to  obj^ 
that  such  a  dwm  could  not  be  sustained  m 
point  of  law;  or,  if  the  defendant,  >n  answer  to 
a  claim  of  debt,  were  to  rely  for  his  drfence 
upon  the  fact  that  the  cause  of  actoon  did  not 
accrue  within  three  years,- in  each  of  t^ 
cases  the  determination  of  the  Court  would  be 
a  determination  in  point  of  law.    The  term 
'  direction'  properly  applies  where  the  cause  is 
to  be  determined  by  a  jury,  and  the  Judge 
directs  them  in  a  matter  of  law,— as,  tnaxa 
certain  interest  can  onlv  pass  by  an,^*»?«^ 
ment  under  seal,  and  the  hke.    In  dl  ttoe 
cases,  the  Statute  gives  an  appeal.  But,  whoe 
the  parties  do  not  choose  to  separate  the  law 
from  the  facts,  but  leave  the  whole  to  be  dis- 
posed of  by  the  Judge,  it  may  weU  be  doubted 
whether  the  case  is  within  the  spmt  of  uie 
enactment  in  question.    It  "  often  most  de- 
sirable that  a  decision  should  be  fin^  ana 
subject  to  no  appeal;  as,  in  the  case  of  ^Dt- 
trators,  it  has  long  been  settled,  that  where 
parties  have  selected  one  who  is  to  put  an  cna 
to  all  controversies  between  them,  it  is  not 
competent  to  them  to  impugn  his  decision 
either  as  to  the  law  or  the  facts ;  and  it  may 
very  well  be,  that  where  parties  leave  the  who^e 
law  and  facts  to  be  determined  by  the  Judge 
of  the  County  Court,  they  may  be  consider^ 
as  having  elected  to  put  him  m  the  situaUon 
of  an  arbitrator.    If  it  is  said,  that  this  con- 
struction altogether  disposes  of  the  "K^*  °' 
appeal,  that  objection   may  be  answered  Dy 
inving  tiie  words  of  the  Uth  section  then 
reasonable  import,  and  holding  themtorequ^ 
a  case  where  at  least  the  law  and  the  facts  are 
separated  from  each  other,  so  as  to  enable  tM 
Court  of  Appeal  to  see  what  the  determinaUoa 
in  point  of  law  has  been.    It  may  be,  that  U, 
upon  the  case  stated  by  the  parUes,  or  by  toe 
Judge,  it  appears  to  the  Court  of  Appeal  that 
the  decision  which  has  been  come  to  can  be 
sustained  by  a  particular  view  of  the   lacta 
which  docs  not  render  it  necessary  to  amvc  ai 
the  conclusion  that  he  has  erroneously  decidea 
the  point  of  law  before  him,  this  Court  may 
have  no  power  to  review  the  judgment;  yei 
that,  when  it  is  manifest  from  the  facts  sUted, 
that,  in  order  to  arrive  at  the  conclusion  he 
has  arrived  at,  the  Judge  must  have  decided  a 
matter  of  law  in  a  cerUin  way,  that  wiU  De  a 
determination  in  point  of  law,  with  respect  to 
which  an  appeal  will  lie.    So  that,  supposing 
there  be  a  judgment  which  can  be  sustainwl' 
consistentiy  with  the  law,  by  any  view  tiiatcan 
be  taken  of  the  facts  stated,  such  a  juag^«^ 
probably  cannot  be  reversed;  yet  sUll,wnere 
the  Judge  states  the  facts  which  were  before 
him.  and  those  facts  will  sustain  his  ludgmcnt 
upon  one  view  of  the  law  only,  and  that  an  in- 
correct one,  tiiis  Court  may  have  junsdicUon 
to  entertain  the  appeal." 


Admittistratum  qf  Oathi  in  Ckaneerff.-^Queries  qf  Artiekd  CkrJa. 


ADMINISTRATION  OF  OATHS  IN 
CHANCERY, 

Practical  Directions  to  Commissioners  to 
Administer  Oaths  in  Chancery,  being  a 
Collection  of  Officially  Recognised  Forms 
of  Jurats  and  Oaths,  with  explanatory 
Notes  and  Observations.  By  Thomas 
W.  Braithwaite^  of  the  Record  and 
Writ  Clerks  Office.  Stevens  &  Norton. 
1854.    Pp.61, 

This  is  a  book  of  mucb  utility,  as  well  to 
the  Commissioners  for  administering  Oaths 
in  Chancery,  as  to  Solicitors  who  have  to 
prepare  jurats  and  mark  exhibits.  We  can- 
not agree  with  Mr.  Braithwaite's  construc- 
tion of  the  Act,  which  he  supposes  limits 
the  power  of  the  Commissioners  to  the  ad- 
ministration of  Oaths  at  their  respective 
places  of  business ;  for,  independently  of 
the  Act,  the  Lord  Chancellor  has  power  to 
gnmt  Commissions,  and  in  those  which  have 
been  issued  there  is  no  such  restriction. 

We  select  the  following  Forms  of  Oaths 
andJurats  to  Answers  and  Affidavits,  as  of 
ordinary  occurrence : — 

TO   ANSWERS  AND   PLEAS. 

Where  one  defendant  only. — Oaths  Is  that 
yonrname  and  handwriting?  You  do  swear 
that  so  much  of  this  your  answer  [or  plea,  or 
plea  and  answer,  as  the  ease  may  be"]  as  con^ 
cema  year  own  acts  and  deeds,  is  true  to  the 
heit  of  your  knowledge,  and  that  so  much 
thereof  as  concerns  the  acts  and  deeds  of  any 
other  person  or  persons  therein  named,  you 
belie?eto  be  true.    So  help  you  God. 

Jvrat:  Sworn  at  in  the  county 

of  this  day  of  186  . 

Before  me, 

A.  B., 

A  Ix)ndon  Commissioner  to  administer  Oaths 

in  Chancery. 

Where  two  or  more  defendants. — Oath:  Is 
that  your  name  and  handwriting  ?  You  do 
severally  swear  that  so  much  of  this  your  an- 
swer [or  plea,  or  plea  and  answer,  as  the  case 
"wy  he]  as  concerns  your  own  acts  and  deeds,  is 
true  to  the  best  of  your  knowledge,  and  that 
80  much  thereof  as  concerns  the  acts  and  deeds 
of  any  other  person  or  persons  therein  named, 
you  believe  to  be  true.     So  help  you  God. 

Jurat  :^  Sworn  by  both  [or  all,  as  the  case 
^y  be]  the  defendants,  at  in  the 

connty  of  this      day  of  185 

Before  me, 
A.  B., 
A  London  Commissioner  to  administer  Oaths 
in  Chancery. 

TO   AFFIDAVITS. 

Where  one  dejtonent.—Oath :  Is  that  your 
name  and  handwriting  ?  You  do  swear  Uiat  the 
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contents  of  this  your  affidavit  are  true*    So 
help  you  God» 
Jurat  f  The  same  as  to  an  answer. 

Where  two  or  more  deponent s. ^^Oath :  Is 
that  your  name  and  handwriting?  You  do 
severally  swear  that  the  contents  of  this  your 
affidavit  are  true.     So  help  you  God. 

Jurat :^  Sworn  by  the  deponents,  C  D., 
E.  F.,  and  6.  H.,  at  in  the  county 

of  this        day  of  185  . 

Before  me, 
A.B.. 
A  London  Commissioner  to  administer  Oaths 
in  Chancery. 

EXHIBITS. 

Ill  a  cause  or  matter. 
In  Chancery. 

Between  C.  D.,  plaintiff, 
and 
E.  F.,  defendant. 
{or.  In  the  matter  of,  &c., 

as  the  case  may  be."] 
This  is  the  paper  writing  marked  A.,  referred 
to  in  the  affidavit  of  6.  if.    Sworn  in  this 
cause  [or  matter],  this         day  of 
185  . 

Before  me, 
A.B. 

In  other  cases:  This  is  the  paper  writing 
marked  A.,  referred  to  in  the  affidavit  of  G.  lu 
Sworn  before  me,  this        day  of  185  • 

A.B. 


DECLARATION. 

Declaration :  Is  that  your  name  and  hand- 
writing ?  Do  you  solemnly  and  sincerely  de- 
clare that  the  contents  of  this  your  declaration 
are  true? 

Attestation :  Declared  at  in  the 

county  of  this      day  of  185  • 

Before  me, 

A.B., 

A  London  Commissioner  to  administer  Oaths 

in  Chancery, 

QU£RI£S  OF  ARTICLED  CLERKS, 

RB-BXAMINATION. 

I  HAVE  a  clerk  in  my  office  who  has  been 
admitted  nearly  three  years,  but  has  never 
taken  out  his  certificate.  If  he  suffers  more 
than  three  years  to  elapse  without  taking  out 
his  certificate,  will  he  have  to  undergo  a  fresh 
examination,  and  to  pay  fresh  fees  on  admis- 
sion, if  at  some  future  time  he  wishes  to  have 
a  certificate  and  to  practise  ?  J, 

[The  Judges  have  not  fixed  any  precise 
period  from  admission,  after  which  they  will 
require  a  re-examination.    If  the  party  con- 


'  Separate  jurats  should  be  written  where  all 
are  not  sworn  at  the  same  time,  and  the  names 
of  the  parties  thus  sworn  be  inserted. 
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tinues  in  the  office  of  an  attorney  so  as  to  keep 
up  his  knowledge  of  the  lavir,  we>elJcv«  he  will 
not  he  required  1»  undeiKO  AfreA«ca»«»^^'*' 
An  ahsence  for  gevetal  years  from  the  Prafes- 
aion,— perhaps  seven  or  upwards,— would  ren- 
der it  necessary  to  pass  the  ordeal  af?ain.— Ed. J 

INTERVAL   OF   SRRVICB,— FRESH   8TA.MP. 

In  Fehruary,  1851,  I  was  articled  to  a 
solicitor,  and  in  August,  1853  (haying  been 
articled  two  years  and  a  half),  I  was,  m 
consequence  of  some  unpleasantness,  request- 
ed to  leave.  I  did  so,  and  part  of  the 
premium  was  returned,  and  an  agreement 
ffiven  that  the  solicitor  would  assign  me  to 
any  other  person,  I  have  now  entered  mto 
arrangements  with  a  gentleman  to  receive  me. 
Will  a  fresh  stamp  be  necessary  ?  Must  the 
interval  be  inserted  in  the  assignment,  and 
how  ?  ^• 

[The  Stamp  on  Articles  of  Clerkship, 
which  is  now  80f.,  will  not  be  again  reqiured. 
The  Stamp  on  the  further  Articles  will  be  35s. 
only  and  5s.  on  the  counterpart.  The  in- 
terval between  the  termination  of  the  actual 
service  to  the  first  attorney  and  the  assignment 
to  the  second  attorney  cannot  be  reckoned. 
That  interval  must  be  made  up  by  subsequent 
service. — Ed.] 


manors  and  those  of  the  Dudues  of  l^tej 
and  Comwalh  considenng  the  last  named  ^ 
comprising  the  most  oppresswe,  exacUng,and 
unjust  in  the  kingdom.  And  I  «Jo;«  to  hear 
that  the  copvholders  of  the  manor  of  Kennag- 
ton  are  detemined  to  make  a  strong  and  nnil^ 
effort  in  Parliament,  when  it  f  «8«nWes.  to 
effect  the  object.  I*  "  ^'T^^' ^^?  ^^K!f, 
the  power,  but  he,  er  rather  hie  »f»^^^^ 
to  enfranchUe,  except  on  the  most  ^J^^' 
and  outrageous  terms,  such  as  no  pn^^^J^^ 
of  a  manor  would  venture  to  demand.  It  w  not 
difficult  to  imagine  why  they  were  excepted  in 
the  general  Enfranchisement  Acts. 

I  can  assure  -  Homage  '  that  the  case  putis 
not  an  hypothetical  case,  but  one  wluch  art^ 
ally  occurred  in  practice  within  the  Ut  thr^ 
years,  and  I  am  enabled  to  refer  you  or  him  to 
the  soUcitor  who  objected  to  the  title,  and  in 
consequence  the  contract  was  abandoned,  i 
consider  licenses  to  fell  timber  to  «tand  on  a 
different  footing;  but  I  repeat,-lop  oB  m 
whole,  and  the  sooner  the  better. 


SELECTIONS   FROM    CORBE- 
SPONDENCE. 


BANKRUPT  I-AW   RKPORM. 

A  CLIENT  of  mine  ftdvanoed  money  on  a 
brewery  and  the  fixed  plant  thereof.  1^ 
mortgagor  has  become  bankrupt :  *nd^^^; 
amining  the  mortgaged  premises,  ^^^^^f^ 
finds  that  the  fixed  plant  is  abjrtractod,  «»« 
injury  being  besides  done  to  the  buUding  Dy 
ii8  rwnoval,  and  the  safety  of  his  ^<^^^^^. 
Is  there  any  rule  or  enactment  preventing ,  by  jeopardised.  He  know*  not  who  naso^ 
'  an  articled  clerk,  during  the  existence  of  his  ■  t^^  but  it  is  agreed  on  aU  hands  »»  "^ 

articles,  from  being  a  partner  in  a  trading  con- 1  none  other   than  the  bankrupt  hinoseii. 
•  cem,  in  the  management  of  which  he  would '  finds  further  that  he  cannot  be  heard  in  epp^ 
not  in  any  way  interfere,  nor  would  he  be  ex- 1  ^\^\q^  without  proving  his  debt,  and  as  inciuw 


TRADING    DURING    CLERKSHIP. 


i  -pected  to  devote  any  of  his  time  to  its  superin 
•  tendence  or  otherwise  ?  J- 
[There  is  no  legislative  enactment  or  rule  of 
Court  against  such  trading,  but  it  is  very  ob- 
jectionable. If  the  emoluments  of  a  solicitor 
are  insufficient,  and  he  is  offered  a  profitable 
trade,  he  had  better  abandon  the  first  and  de- 
pend on  the  second.  He  cannot  try  causes  and 
sell  merchandize  at  the  same  time.  We  have 
heard  of  attorneys  being  partners  (sleeping  or 
awake)  in  banks  and  breweries,  but  cannot  re- 
commend auch  adveatttres,  though  wholesale 
may  be  less  objectionable  than  retail  trading. 
—Ed.]  

COPYHOLD  ENFRANCHISEMENT. 

LicBirait  TO  Denial. 
I  CAN  assure  "  Homage/*  I  am  a  streniious 


advocate  for  the  total  and  immediate  abolition 
«f  copyholds.  I  wwdd,  in  ehort,  go  the 
^  whole  hog/'  and  even  indnde  the  Ciown 


thereto,  giving'up  his  security,— a  procoem 
equivalent  to  throwing  away  n»8  ™°"*^>'\  .f:f 
raedy  by  civil  action  against  the  bankrupt «« 
course  out  of  the  question:  and  as  to  cnmmai 
proceedings,  which  such  a  case  ricWy  dcserw 
ihe  property  having  been  m  the  order  and  di^ 
position  of  the  wrong  doer,  there  u  no  grow^ 
for  any,  even  if  the  creditor  was  wiUing  to  m^ 
the  trouble  of  them.  ,^ 

It  really  seems  to  my  humble  capacity  aw, 
that  if  our  amateur  law  cobblers  were  to  co 
descend  to  consult  Practical  men  of  busme^ 
on  their  schemes,  they  would  be>kely  to  se^^ 
the  public  to  better  purpose.  It  is  not  prow^ 
that  my  client's  case  is  the  only  oneol  «^ 
kind  that  has  happened :  and  one  would  ^ 
that  a  legisktive  enactment  to  °»«^t/«?V^V 
would  be  productive  of  more  Vf'^*'"'^?^. 
twaddle  aUut  the  "daas  certificates  jaw^ 
rupts  are  to  receive,  or  long^ared  proj«^^„ 
inawting  provisions  about  "P"'^^ 
into  m  Act  of  Parhament  about  -South  ^ 
Stock."  ^ 


IBQK   HOUa»B  fO»  TH*  ^^^  ..^^ 

CoBMOmH  tbai  the  mtdUiitf  ^  ^^^ 


Cwre8pondence.'-Mo%t  Fointi.^-Local  and  Personal  Acts, 
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UiAt  newly  erected  buildings  shall  be  of  a  cer- 
tain thickness  of  walls,  &c.^  I  shall  feel  obliged 
b7aD)rof  four  readers  stating,  whether  s^me 
cotti^  entireUf  huilt  of  iron  and  indestructible 
materials,  are  contrary  to  the  Act  or  not  ?  At 
present  two  exists  but  isolated  from  other  build- 
iogs,  at  the  rear  of  the  Allen's  Head*  Dulwich, 
and  nothwards  of  the  South  Metropolitan  Ce- 
metery and  are  very  comfortable,  and  pecu- 
liarly neat.  If  allowable,  cottages  might  be 
boilt  for  the  poor,  containing  four  rooms,  for 
about  40/.  Amicus. 

MOOT  POINTS. 

POSTHUMOUS    HEIR*AT-LAW. 

To  the  Editor  of  the  Legal  Observer, 

SiK, — ^As  the  question  of  your  correspond- 
esU,  "An  Inquirer,"  is  a  novel  one,  I  have 
searched  the  authorities,  and  think  the  law  of 
the  point  is  as  follows  : — ^That  the  child  bom  as 
"All  Inquirer''  has  stated,  would  be  considered 
the  son  and  heir  of  A.;  for  I  find  in  note  7, 
2  Saunders'  Reports  by  WUliams,  p.  387,  the 
following  remark  :— <'  Since  the  Statute  (10  & 
U  Wm.  3,  c.  16),  posthumoas  children  are 
considered  to  all  intents  and  purposes  as  oc- 
iwihf  6oni."  If  this  be  so,  the  moment  A.  is 
jead  his  unborn  child  becomes  in  law  his  heir, 
^d  the  sobsequent  marriage  of  the  mother 
copld  not,  I  think,  alter  the  heirship,  for  it  is 
evident  that  in  the  case  stated  the  second  bus- 
^Mod,  C,  could  not  have  any  share  in  the  pa- 
ternity of  the  child.  Lsx. 

iMerpool,  December  15,  1653. 

DlVTRStS   FOR  SENT. — BROKERAOB. 

A.  takes  a  house  of  B.  at  Midsummer,  1851, 
at  a  rent  of  100/.  a  year.  Nothing  passes  as 
to  the  payment  of  the  rent  half-yearly  or  quar- 
terly, but  A.  pays  it  regularly  every  quarter  up 
to  Christmas,  1852,  taking  receipts  for  the 
^R^rter's  rent  as  the  rent  was  paid.  Two  days 
after  Lady  Day,  1853,  the  landlord,  without 
any  previous  demand,  distrains  for  the  quar* 
t«*8  rent,  which  is  immediately  paid,  with  25*., 
the  broker's  charge,— he  insisting  on  his  right 
to  demand  a  poundage  at  5  per  cent,  on  the 
rent  claimed.  •  Is  such  distraint  legal  ?  And 
can  an  action  be  maintained  in  the  County 
Court  to  recover  back  from  the  broker  the  ex- 
cess above  a  reasonable  remuneration^? 

Civis. 

LITEIIARY   COPYRIGHT,  &C, 

The  second  section  of  the  5  &  6  Vict.  c.  45, 
which  is  now  the  principal  Act  on  the  subject 
oi  Copviight,  dennes  copyright  to  be  "the 
sole  and  exclusive  liberty  of  printing  or  other~ 
«Me  wuiUipfyuijf  co{)ies  of  any  subject  to  which 
the  said  word  is  therein  applied." 

Does  the  expression  "  otherwise  muUipfyiag" 
preclude  a  master  of  a  national  school  man. 
wutffiafitdDg  on  slips  of  paper,  the  several 
^|ocal  parts  of  anjr  xnnacal  compoaituiRS.  tar 
toe  nse  of  his  si^giiig  class  iR  his  school? 


I  apprehend  that  he  might  safely  copy  (ma- 
nipulate) for  the  use  of  his  class,  as  many  parts 
as  he  required. 

Such  a  question  has  not,  I  believe,  been 
mooted :  it  is  not  likely  that  it  has  ever  come 
before  tlie  Courts.  £.  B. 


LOCAL  AND  PERSONAL  ACTS. 

!  Declared  Public,  and  to  be  Judicially  Noticed* 

j  16  &  17  Vict.  1853. 

{^Continued  from  page  180,  anteJ] 

I  1 40.  An  act  for  making  a  Railway  from  the 
I  North  Devon  Railway  at  Fremington  Pill  to 
;  Bideford,  to  be  called  "The  Bideford  Exten- 
,  sion  Railway." 

j      141.  An  act  for  the  better  paving,  repairing, 
'lighting,  cleansing,  watering,  regulating,  and 
!  improving  such  Parts  of  the  Parish  of  Saint 
I  Mary,  Whitechapel,  in  the  County  of  Middle- 
I  sex  as  are  not  within  the  Liberties  of  her  Ma- 
!  jesty's  Tower  of  London  and  the  City  of  Lon* 
I  don ;  and  for  paving,  repairing,  watering,  and 
regulating  certain  Parts  of  other  Parishes  and 
Places  adjoining ;  and  for  removing  and  pre- 
venting Nuisances,  Annoy^ancee,  and  Obstruc* 
tions  herein ;  and  for  raising  Money  for  the 
Relief,  Maintenance,  and  Employment  of  the 
Poor  within  the  said  Parish ;  and  for  raising 
Money  for  repairing  the  Church  of  the  said 
Parish. 

142.  An  act  to  enable  the  Great  Southern 
and  Western  Railway  Company  to  divert  the 
Glanmire  Road  Lower  in  the  Parish  of  Saint 
Anne*6  Shandon  in  the  County  of  the  City  or 
Borough  of  Cork,  and  to  make  a  small  portion 
of  Railway  in  that  parish;  and  for  other 
purposes; 

143.  An  act  for  making  a  Railway  from 
Llanidk>es  in  the  county  of  Montgomerv  to 
Newtown  in  the  same  County,  to  be  called  the 
Llanidloes  and  'SemUmn  Railway;  and  for 
other  purpose. 

144.  An  act  to  enable  the  Waveney  Valley 
Railway  Company  to  extend  their  Railway 
from  Bungay  to  Beecles. 

145.  An  act  for  altering  and  extending  the 
Line  of  the  Barnsley  Branch  of  the  Manches- 
ter, Shefiield,  and  Lincolnshire  Railway  Com- 
pany ;  for  extending  the  Hme  for  the  Comple- 
tion of  certain  Works  at  Sheffield ;  for  amend- 
ing the  Acts  relating  to  the  said  Company; 
and  for  other  purposes. 

146.  An  act  for  amending  the  Acts  relating 
to  the  "  Llynvi  Valley  Railway  Company,"  and 
for  authorising  the  Company  to  make  Diver- 
sions in  and  improve  their  L^e  of  Railway  and 
construct  a  new  Branch,  and  for  better  re- 
gulating the  Harbour  of  Porth  Cawl  and  fbe 
Rales  leviable  thereat ;  and  for  other  purposes. 

147-  An  act  to  repeal  the  Act  relatin|p  to 
the  Nantwich  and  Woore  Tompike  Road,  and 
to  make  olber  provisions  m  lieu  thereof. 

148.  An  act  to  sfothorise  tihe  Extensma  of 
the  Kmtwwf  ahedly  partly  essevled  bsUMen 
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Smitfastown  and  Dalmellington  in  the  County 
of  Ayr  to  Dalmellington,  and  to  the  Glasgow 
and  South  Western  Railway  near  Ayr. 

149.  An  act  to  enahle  tne  Caledonian  Rail- 
way Company  to  extend  the  Glasgow,  Barr- 
head and  Neilston  Direct  Railway  to  Crofthead ; 
and  for  other  purposes. 

150.  An  act  for  confirming  a  certain  Agree- 
ment entered  into  between  the  Furness  Railway 
Company  and  John  Abel  Smith,  Esq.,  and  for 
enabling  the  Furness  Railway  Company  to 
raise  a  further  Sum  of  Money,  and  for  autho- 
rising the  Conversion  of  the  borrowed  and 
Preferential  Share  Capital  of  the  Furness 
Railway  Company  into  a  Stock  not  exceeding 
4/.  lOs,  per  centum,  and  for  amending  the 
Acts  relating  to  the  said  Company  and  Pile 
Pier. 

151.  An  act  to  enable  the  Edinburgh  and 
Glasgow  Railway  Company  to  connect  their 
line  at  Glasgow  by  Brancnes  with  the  Cale- 
donian Railway,  and  to  extend  their  Station  at 
Cowkirs. 

152.  An  act  to  sanction  certain  Arrange- 
ments between  the  Edinburgh,  Perth,  and 
Dundee  Railway  Company,  and  certain  Classes 
of  the  Creditors  thereof. 

153.  An  act  for  enabling  the  Great  Western 
Railway  Company  to  construct  additional 
Lines  and  Works,  or  for  conferring  fiirther 
Powers  on  them  in  reference  to  the  Henley 
and  Uxbridge  Lines,  and  other  Parts  of  their 
Undertaking  at  Acton,  Chippenham,  and 
Reading ;  and  for  other  purposes. 

154.  An  act  for  incorporating  the  Lands 
Improvement  Company,  and  to  afford  Facilities 
for  the  Improvement  of  Land  bv  enabling  the 
Company  to  issue  transferable  Mortgage  De- 
bentures. 

155.  An  act  for  making  a  Railway  from  the 
Town  of  Saint  Ives  to  the  West  Cornwall 
Railway  at  or  near  Saint  Erth,  with  a  Branch 
therefrom,  and  for  making  Arrangements  with 
the  West  Cornwall  Railway  Company. 

156.  An  act  for  dissolving  the  Canterbury 
and  Whitstable  Railway  Company,  and  for 
vesting  in  the  South  Eastern  Railway  Com- 
pany the  Undertaking  of  the  South  Eastern 
and  Continental  Steam  Packet  Company,  and 
for  other  purposes,  and  of  which  the  Short 
Title  is  "The  South  Eastern  Railway  (Canter- 
bury and  Whitstable  and  Steam  Packets)  Act, 
1853." 

157.  An  act  for  conferring  additional  Powers 
on  the  London  and  North  Western  Railway 
Company  with  Reference  to  the  Construction 
of  their  Oldham  Branch,  and  for  making  an 
Alteration  in  such  Branch;  and  for  other 
purposes. 

158.  An  act  for  the  Purchase  of  the  Bridge 
and  Ferry  over  the  River  of  Ross  at  the  Town 
of  New  Ross,  and  for  maintaining  the  same 
free  of  Toll,  and  for  other  purposes. 

159.  An  act  for  repealing  and  amending  an 
Act  passed  in  the  13th  and  14th  years  of  the 
xeign  of  her  present  Majesty,  called  "The 
British  Electric  Telegraph  Company's  Act, 
1850." 


160.  An  act  to  enable  the  London  tnd 
North  Western  Railway  Company  to  constmct 
a  Railway  from  Northampton  to  Market  Har- 
borough,  with  a  Branch  therefrom,  all  in  tbe 
County  of  Northampton;  and  for  other  pur- 
poses. 

161.  An  act  to  enable  the  London  and 
North  Western  Railway  Company  to  constrnet 
a  Branch  Railway  to  Saint  Albans,  and  for 
other  purposes. 

162.  An  act  to  repeal  the  AcU  for  repairing 
the  Roads  from  West  Harptrv  to  the  Bath  and 
Wells  Turnpike  Road  at  Marksbury,  and  other 
Roads  therein  mentioned,  in  the  County  of 
Somerset,  and  to  make  other  provisions  in  lien 
thereof. 

163.  An  act  to  enable  the  East  Lancashire 
Railway  Company  to  extend  their  Railway  to 
Rainford,  to  enter  into  Arrangements  with  the 
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St.  Helen's  Canal  and  Railway  Company, 
and  to  convert  their  Mortgage  Debt  into 
Annuities. 

164.  An  act  for  amending  the  Acts  passed 
for  the  Construction  of  the  Basingstoke  and 
Salisbury  Railway,  and  for  other  purposes, 
and  of  which  the  Short  Title  is  "The  London 
and  South  Western  Railway  (Basingstoke 
and  Salisbury)  Act,  1853." 

165.  An  act  for  authorising  Arrangements 
for  the  Completion  of  the  Birkenhead  Docks. 

166.  An  act  for  enabling  the  East  London 
Waterworks  Companv  to  improve  their  Supply 
of  Water ;  and  for  otner  purposes. 

167.  An  act  for  the  Improvement  of  the 
Borough  of  Halifax,  and  for  other  purposes, 
and  of  which  the  Short  Title  is  *'The  Halifax 
Improvement  Act,  1853.*' 

168.  An  act  for  making  a  Railway  firom 
Limerick  to  Foynes. 

169.  An  act  for  enabling  the  Llanelly  Rail* 
way  and  Dock  Company  to  make  new  Rail- 
ways, and  for  other  purposes,  and  of  which  the 
Short  Title  is  "  The  Llanelly  Railway  and  Dock 
Act,  1853." 

170.  An  act  to  repeal  the  Acts  relating  to 
the  Ribble  Navigation  Company,  of  the  Ist 
year  of  the  reign  of  her  present  Maiesty,  c. 
8,  and  of  the  7th  year  of  the  reign  of  her  pre- 
sent Majesty,  c.  1,  and  some  of  the  pro- 
visions of  the  Act  of  the  8th  and  Qth  years  of 
the  reign  of  her  present  Majestv,  c.  116, 
which  relate  to  the  Company,  and  to  make 
other  provisions  in  lieu  thereof  respectively; 
and  to  grant  further  Powers  to  the  Company 
for  the  Construction  of  Works,  for  proriding 
Quays,  for  raising  Capital,  for  levying  ToU^ 
for  regulating  the  Disposition  of  the  redaimed 
Lands,  and  for  other  purposes. 

171.  An  act  to  enable  the  Whitehaven  and 
Furness  Junction  Railway  Company  to  make 
Branch  Railways ;  and  for  other  purposes. 

172.  An  act  to  enable  the  Blyth  and  Tyne 
Railway  Comnany  to  construct  Branches  in 
the  County  of  Northumberland ;  and  for  other 
purposes.  ,     . 

173.  An  act  for  constructing  and  mjdntem- 
ing  Docks  and  other  Works  at  or  near  to  Mil* 
ford  Haven,  and  for  other  purpose. 
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174.  An  act  for  makiof?  a  Railway  from  En- 
niskillen  to  Sligo,  with  a  Branch  therefrom. 

175.  An  act  for  providing  additional  Station 
Accommodation  at  Birmingham  in  connexion 
with  the  Birmingham  and  Oxford  Junction 
Rulway ;  and  for  enabling  the  Great  Western 
Railway  Company  to  ute  a  portion  of  the  Ox- 
ford, Worcester,  and  Wolverhampton  Railway; 
and  for  making  better  provision  with  reference 
to  the  joint  Station  at  Wolverhampton ;  and 
for  other  purposes. 

176.  An  act  to  amend  and  enlarge  the 
Powers  and  Provisions  of  "^  The  Westminster 
Improvement  Act,  1845,"  "Tiie  Westminster 
Improvement  Act,  1847,*'  and  "The  West- 
minster Improvement  Act,  1850 ;"  to  extend  the 
Time  for  the  compulsory  Purchase  of  Lands ; 
to  authorise  further  Improvements  in  the  City 
of  Westminster ;  and  for  other  purposes. 

177.  An  act  to  amend  the  Acts  relating  to 
the  Birkenhead  Dock  Company,  and  to  enable 
the  Company  to  make  a  Railway  for  their 
Works,  and  for  other  purposes,  and  of  which 
the  Short  Title  is  "The  Birkenhead  Dock 
Company's  Act,  1853." 

178.  An  act  to  authorise  the  Newport, 
Abergavenny,  and  Hereford  Railway  Company 
to  make  Deviations  on  their  Extension  to  the 
Taff  Vale  Railway,  and  to  make  certain  short 
Bnmchea. 

179*  An  act  to  authorise  Deviations  at  Here- 
ford and  near  Pontypool  of  the  Newport,  Aber- 
gavenny, and  Hereford  Railway,  ana  to  amend 
the  Acts  relating  to  that  Rulway. 

180.  An  act  for  making  a  Railway  to  the 
Crystal  Palace,  with  Branches  to  the  London, 
Brighton,  and  South  Coast  Railway,  and  to  the 
London  and  South  Western  Railway. 

181.  An  act  for  the  Improvement  of  the 
Parish  of  Chorley  in  the  County  of  Lancaster. 

182.  An  act  for  the  more  effectual  Improve- 
ment of  the  Borough  of  Newcastle-upon-Tyne. 

[To  be  eontinued.'] 


HILARY  TERM  EXAMINATION. 

The  Examiners  have  appointed  Tuesday, 
the  24th  instant,  at  half-past  nine  in  the  fore- 
noon, at  the  Hall  of  the  Incorporated  Law 
Society,  in  Chancery  La-iie,  to  examine  the 
Candidates  for  admission  on  the  Roll  of  Attor 
neys. 

The  Articles  of  clerkship  and  assignment,  if 
any*  with  answers  to  the  questions  as  to 
due  service,  according  to  the  regulations  ap- 
proved by  the  Judges,  must  be  left  at  the  Law 
Society's  Hall,  on  or  before  Wednesday,  ikt 
^^th  instant. 

Where  the  articles  have  not  expired,  but  will 
expire  during  the  Term,  the  Candidate  may  be 
^mined  conditionally;  but  the  articles  miut 
be  left  within  the  first  seven  days  of  Term,  and 
^wers  up  to  that  time.  If  part  of  the  Term 
°^  been  served  with  a  Barrister,  Special 
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Pleader,  or  Lomfoii  Agent,  Answers  to  the 
Questions  must  be  obtained  from  them,  aa  to 
the  time  served  with  each  respectively. 

At  the  examination  a  Paper  of  Questions 
will  be  delivered  to  each  Candidate,  con- 
taining questions  to  be  answered  in  writing, 
classed  under  the  several  heads  of— 1.  Pre- 
liminary. 2;  Common  and  Statute  Law, 
and  Practice  of  the  Courts.  3.  Conveyance 
ing.    4.  Equity,  and  Practice  of  the  Courts. 

5.  Bankruptcy,  and  Practice  of  the  Courts. 

6.  Criminal  Law,  and  Proceedings  before  Jus- 
tices of  the  Peace. 

Each  Candidate  is  required  to  answer  aU 
the  Preliminary  Questions ;  and  also  to  an- 
swer in  Mree  of  the  other  heads  of  inquiry, 
via. :  —  Common  Law,  Conveyancing,  and 
Equity, 

The  Examiners  will  continue  the  practice  of 
proposing  questions  in  Bankruptcy  and  in 
Criminal  Law  and  Proceedings  before  MagiS" 
trates,  in  order  that  Candidates  who  may  have 
given  their  attention  to  those  subjects,  mug 
have  the  advantage  of  answering  such  quea* 
tions,  and  having  the  correctness  of  their  an- 
swers in  those  departments  taken  into  consi- 
deration in  summing  up  the  merit  of  their  Ge- 
neral Examination. 

Under  the  new  Rules  of  Hilary  Term,  1853, 
it  is  provided  that  every  person  who  shaU  have 
given  notice  of  Examination  and  Admission, 
and  '*  who  shall  not  have  attended  to  be  ezr 
amined,  or  not  have  passed  the  Examination, 
or  not  have  been  admitted,  mav  within  onb 
WEBK  after  the  end  qfthe  Term  for  which  such 
Notices  were  given,  renew  the  Notices  for  Ex- 
amination.or  Admis.8ipn /or  the  then  next  en- 
nnity  «i»»*M,.— .  a  no 

shall  think  proper;''  but  shall  not  oenuuiitted 
until  the  last  day  of  the  Term,  unless  otherwise 
ordered.  This  Rule  has  been  made  in  ocder 
to  avoid  the  practice  of  giving  doable  notices. 


We  used  to  read  strange  accounts  in  the 
newspapers  of  800  Attorneys  being  admitted 
yearly.  The  real  number  averaged  400,  of 
whom  only  300  enter  into  actual  practice  and 
take  out  their  certificates. 


APPLICATIONS  FOR  TAKING  OUT  AND 
RENEWAL  OF  CERTIFICATES. 

Hilary  Term,  1854. 

eEtueen'tf  Setic]^. 

On  the  Sth  day  of  Term,  1854,  pursuant  to 

Judge's  Order. 

Steadman,  Geo.  Thos,,  2,  Norman's  Bdgs., 

Cannon  Street  Road,  St.  George's  East. 

On  the  last  day  of  Term, 
Beatniffe,  Rt.  Gray,  Great  Grimsby 
Hoskins,  Thoa.,  11,  Lower  Grosvenor  PI., 

Eaton  Sq. 
Wilson,  Thos.,  Warwick  Crescent,  Harrow 

Road;  7»  Maida  HilU 
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Added  to  the  List  pmrsucMt  to  Judges'  Orders, 
Clerks*  Names  and  Addresses.  To  whom  Articled,  Assigned,  ^-e, 

Bailey,  Arthur,  5,  Berners  St.,  St.  Maiylebone;     Far«onB  &  Bum,  Mansfield ;  E.  S.  Bailey,  Ber- 

Fulham ;  Southampton  St.      .        .        .       ners  Street 
Stobbing,    John,    Cheltenham;    Tonbridge 

Wells;  St.  James's  Chapel      .        .        .   E.  White,' Great  Marlborough  Street. 

On  the  last  Day  of  Term,  pursuant  to  Rule  of  H.  T,,  1853. 

Amery,  J.  Dickinson,  Stourbridge;  Peckham  .    R.  Price,  Stourbridge 

ArundelU  Rt.,  9,  Suffolk  PL,  IsUngton;  Pon-     J.  B.  Grirdlestone,  deceased,   Poot^ract;  R. 

tefract Markland,  Leeds 

Battye,  John,  25,  Granville  Sq. ;  Huddersfield   J.  C.  Fenton,  Huddersfield 

Beale,  R.  F.  Whatman,  Maidstone;  Conduit     W. Beale, Maidstone ;  T.  Marlow,  Watell;  J. 

St. ;  Everett  St. ;  Featherstone  Bldgs.      .       Kingsford,  Essex  Street 
Biabop,  Mortimer  Si.,  39,  Torrington  Sq.; 

North  Pi W.  R.  Bishop,  Exeter 

Oarrick,  Geo.  Lowther,  Yemon  House;  Lloyd 

Sq  ;  Brampton R.  R.  DeeB,Newcasae;  W.  Carrick,  Brampten 

Oraven,  Abraham,  60,  Frith  St:,  Soho  ;  York   E.  Peters,  York 
Edwards,  Thos..  12,  Clayton  PI.,  Kennington  .   J.  Strutt,  Buckingham  St. 
-Head,  John  H.  Horsford,  17,  Brldgewater  Sq.; 

Fumival's  Inn         ....'.   R.  T.  Head,  Bedford  Circus,  Exeter 
.Henwood,Edw.,  1, Stepney  Green;  Manchester  J.  Makinson,  Manchester 
Holt,  Chas.,  jun.,  54,  Holbom  Hill;  King 

St.,  High  Holbom ;  Coventry  .  .J.  Holt,  Coventry 

Johnston,  Patrick,  45,  Great  Russell  St. ;  Fieel 

Stpset  W.  S.  Cookson,  New  Square 

King,  Wm.  Warwick,  17,  Size  Lane       .        .J.  Linklater,  Siae  Lane 
Markby,  Alfred,  6,  Albert  PL,  Kensington       .   T.  Borrett,  Whitehall  Place. 
Morley,  Ebenezer  Cobb,  47?  Chancery  Lane ; 

Kingston C.H.  Phillips,  King8ton-upon«Hiill 

Peachey,  Alfred,  3,  Chester  Terr.,  Regent's 

Park J.  Peachey,  Salisbury  Square 

Pedley,  Joshua,  Jan.,  Forest  Gate,  West  Ham  .   J.  Druoe,  Billiter  Square 
fiudge,  Edm.,jnn.,  Norfolk  Villas ;  Chepstow 

PL ;   Lower  Oalthorpe  St ;    Baker  St. ; 

Tewkesbury J.  Thomas,  Tewkesbury 

RCC£NT   DEC1SIOH8   IN  THE  SUPERIOR   COURTS. 


Court  of  Ctsticrni. 
(Coram  Lord  Chancellor  and  L.  J.  Turner.) 

In  re  Clerks  qf  Records  and  Writs.    Jan.  13, 

1854. 

OATHS  IN  CHANGXRY  ACT.  —  POWER  OF 
COMMISSIONER  TO  ADMINISTER  OATH 
ELSEWHERE  THAN  AT  HIS  PLACE  OP 
BUSINESS. 

Held,  that  a  London  Commissioner  to  adnd" 
nister  Oaths  in  Chancery  under  the  l6  ^ 
17  Viet.  c.  78,  is  empowered  to  administer 
the  oath  at  the  residence  of  the  deponent  or 
elsewhere  esithin  10  mies  ef  Lincoln's  Inn 
Hall,  asuiisnot  UnUted  t§  his  ''place  qf 


IThis  was  an  application  on  behalf  «f  die 
Ineoraontad  Law  Soeiaty,  £or  a  dindkni  to 
the  Clerks  of  Records  aad  Wdii  to  iBe  idUb- 


vits,  notwithstanding  the  oath  is  not  admi- 
nistered at  the  place  of  business  of  the  Com- 
missioner. 

By  the  Oaths  in  Chancery  Act,  16  &  17'Vict. 
c.  78,  6.  2,  it  is  enacted,  that  "itshall  belawfol 
for  the  Lord  Chancellor  from  time  to  tiiae  to 
appoint  any  persons  practising  as  solicitors 
within  10  miles  from  Lincoln's  Inn  HaS  st 
their  respective  places  of  business  to  admmister 
oaths,"  &c.,  ''and  to  possess  all  such  otiur 
powers  and  discharge  all  such  other  duties  s$ 
aforesaid,"  that  is  (s.  1),  as  appertain  to  ^ 
office  of  Master  Extra.,  "by  TUtue  of  any 
statute  or  order  of  the  Court  of  ChaiteeiT  or 
of  the  Lord  (^uwceUor,  or  usage  in  dtttMialf 
or  otherwise.'*  And  by  a.  6,  nolliing  in  ^ 
Act  centaioed  ''aUl  abrid^  or  Iommr  1^ 
power  of  the  Lord  dunoeUor,  aa  k  bbw  m- 
lats,  to  apyantfit  yeriBoa  tte  iiftiMiiglis  siithl ** 
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It  appeared  that  the  commiasionB  issued 
were  in  the  followinff  form :— '*  I,  The  Right 
Honourable  Bobert  Moosey  Lord  Oranworth, 
Lord  Hi|;h  Chancellor  of  Great  Britain,  by 
rirtae  of  an  Act  parsed  in  the  session  of  Par- 
liament holdea  in  the  16th  8e  17th  years  of  the 
teign  of  Her  present  Majesty,  intituled  "An 
Act  relatinfc  to  the  appointment  of  persons  to 
administer  Oaths  in  Chancery,  and  to  Aifida- 
▼its  made  for  purposes  connected  with  Regis- 
tration/' and  of  all  other  powers  enabling  me 
in  that  behalf,  do  by  these  presents  appoint 
being  a  practising  solicitor, 
whose  place  of  business  is  within  10  miles  from 
Lincoln's  Inn  Hall,  to  be  a  London  Commis- 
sioner to  administer  Oaths  in  Chancery,  so  long 
as  he  shall  continue  to  practise  as  a  Solicitor 
within  such  10  miles  as  aforesaid."  It  also 
appeared  that  Mr.  Keith  Barnes,  one  of  the 
Members  of  the  Council,  to  whom,  among 
oUiers  Commissions,  were  granted,  having  to 
make  an  affidavit  in  the  cause  of  Ferlotti  v. 
Lumley,  but  being  unable  to  leave  his  house  on 
account  of  illness,  had  requested  Mr.  Cover- 
dale,  a  brother  Commissioner,  another  member 
of  the  Council,  to  call  at  his  house  and  ad- 
minister the  oa^,  and  that  this  was  accordingly 
done,  but  on  the  affidavit  being  taken  to 
Mr.  Berrey,  the  Clerk  of  Records  and  Writs, 
he  had  refueed  to  file  it  on  the  ground  it  was 
not  sworn  at  the  pkKe  of  bu$me$s  of  the  Com- 


Baeon  in  «upport. 

The  Lord  ChaneeUor  directed,  that  affida^ts 
twom  by  the  Commisaionere  within  the  limits 
of  their  authority,  10  miles  of  Lincoln's  Inn 
Hal],  shall  be  received  and  filed,  although  such 
affidavits  be  sworn  at  other  places  than  the 
respective  places  of  business  of  the  Comiasi- 
•ioaerfi. 


Kidgvcay ' 


r.  Wharitm,    Dec.  20,  21,  22, 1853 ; 
Jan. 11, 1854. 

SPECIFIC  PERFORMANCE  OP  CONTRACT. — 
STATUTE  OF  FRAUDS.— DENIAL  OF  CON- 
TRA CT.  —  P  I*E  A. 

Held,  ott  appeal  from  Vice-ChanceUor  Stuart, 
that,  where  under  a  parol  agreement  for 
the  lease  of  a  house,  the  letter  which  rrfer^ 
red  to  the  terms  on  which  such  agreement 
was  entered  into,  but  did  not  set  them  out, 
nor  were  they  set  out  in  any  other  instru- 
ment incorporated  therewith,  there  was  no 
sufficient   contract  in  writing  under   the 
Statute  of  Frauds  which  could  be  enforced^ 
and  a  bill  for  suck  specific  performance 
was    therefore    dismissed,    but    without 
costs. 
Held,  also,  that  where  the  defendant  denied 
the  contract  m  [toto,  he  was  not  bound  to 
plead  the  Statstte  of  Frauds. 
This  was  an  appeal  from  the  decision  of 
Tice-Chancellor  Stuart,  decreeing  the  ^)ecific 
perCornigiieQ  of  an  agnvaent  to  gnot  to  the 
naiotiff  a  leaae  for  21  years  of  the  Greyhound 
Im^  SydenhmL    k  appeared  diat  the  plaintiff 


held  a  sub-lease  under  Mesrs.  Meux,  and  had 
been  in-  occtmation  for  17  years ;  and  that  in 
Mardi,  i8i9f  ne  had  applied  to  the  defendant 
for  a  renewal  of  the  lease  which  expired  at 
Midsummer,  1852,  who  tiiereupon  referred  him 
to  Mr.  Crawter,  a  land-surveyor.  The  plaintifiT 
alleged  that  Mr.  Crawter,  as  agent  for  the  de* 
fendant,  had  agreed,  at  an  interview  in  June, 
1849,  at  CarshaltoD,  to  ffrant  a  lease  for  21 
years  at  701,  per  annum,  the  plaintiff  to  expend 
600/.  on  the  property,  and  on  September  20, 
1849,  Mr.  Crawter  wrote  to  the  plaintiff  that 
the  defendant's  solicitor  had  been  instructed  to 
prepare  the  agreement  for  a  lease  according  to 
the  terms  agreed  upon,  but  had  been  unable  to 
do  so  in  consequence  of  press  of  business. 
It  appeared  that  the  value  of  the  property  was 
much  increased  by  the  new  Crystal  Palace  at 
Sydenham,  and  notice  to  quit  was  served  on 
the  plaintiff.  The  defendant,  by  his  answer, 
denied  that  Mr.  Crawter  was  his  agent  for 
granting  a  lease,  but  only  to  arrange  the  terms 
on  which  it  should  be  granted.. 

Malins  and  fV.  D.  Ijewis,  for  the  plaintiff, 
cited  Skinner  v.  M'Douall,  2  De  G.  &  S.  265 ; 
SoUdtoT'Gensral,  Bacon,  and  Hemming  for  the 
defendant.  Cur.  ad.  vuk. 

The  Lord  Chancellor  said,  that  it  was  unne- 
cessary to  decide,  from  the  evidence  in  the  case 
or  the  letters  between  the  parties,  the  question 
whether  Mr.  Crawter  had  authority  to  enter 
isto  an  agreement^  inasmuch  as  there  had  been 
ne  binding  contract  in  writing  within  ^ 
Statute  of  Frauds,  and  as  the  contract  was  de- 
nied altogether,  the  defendant  was  not  bound  to 
plead  the  Statute:  Cooth  y.  Jackson,  6  Ves. 
1 2, 36.  The  only  letter  c^>able  of  being  con- 
strued as  an  affreement  was  that  of  Sept.  20, 
but  the  terms  had  not  been  reduced  in  writing, 
either  wholly  in  the  instrument  or  referring  to 
some  other  writing  incorporated  therewith* 
and  signed  by  the  party  sought  to  be  charged, 
and  the  agreement  was  therefore  not  valid  and 
in  conformity  with  the  Statute:  Clinon  v. 
Cooke,  i  Seh.  &  L.  32;  DobsUr.  Hutchinson, 
3  A.  &  £.  355.  The  appeal  would  therefore  be 
allowed  and  the  bill  be  dismissed,  but  with- 
out costs. 


Ijyrttf  S^xunixti. 


Nov.  26,  1853. 


JURISDICTION  OF  EQUITY  IMPROVEMENT 
ACT,  B.  41.  —  EXAMINATION  OF  WfT- 
NB6SEB  ORALLY  BEFORE  EXAMINER 
UNDER  DECREE  ON  FURTHER  DIREO- 
TIOMfl. 

Held,  on  application  by  direction  of  Vice* 
Chancellor  Kindersley,  that  the  Examiner 
has  jurisdiction  under  the  15  4*  16  Vict,  e, 
86,  «.  41,  to  issue  subpCBuas  for  the  attend- 
ance  qf  witnesses  before  him  to  be  examined 
orally,  without  amy  special  order  for  the 
purpose,  om  the  Judge  commmnieating  his 
desire  for  their  evidence,  which  was  required 
on  addifionsU  inpdries  directed  by  a  decree 
on  farther  Hreetions,  to  be  so  taken. 

It  ^lyieared  ihat  in  this  suit  a  decree  had 


202 


Superior  Omarti:  Lordg  Justiees.'^Maiter  of  the  RoUs. 


been  made  on  further  directions  for  additional 
inquiries^  and  it  was  accordingly  proposed  to 
examine  witnesses  before  the  ]£caminer.  This 
application  was  now  made  by  direction  of 
Vice-Chancellor  Kindersley  on  the  question, 
whether  the  Examiner  had  jurisdiction  to 
issue  subpoenas  after  decree  without  a  special 
order. 

By  the  15  &  16  Vict.  c.  86,  s.  40,  it  is 
enacted  that  "any  party  in  any  cause  or 
matter  dependiug  in  the  said  Court  may,  by  a 
writ  of  subpoena  ad  test,  or  duces  tecum,  re- 
quire the  attendance  of  any  witness  before  the 
Examiner  of  the  said  Court,  or  before  an  Ex- 
aminer specially  appointed  for  the  purpose, 
and  examine  such  witness  orally,  for  the  pur- 
pose of  using  his  evidence  upon  any  claim, 
motion,  petition,  or  other  proceeding  before 
the  Court  in  like  manner  as  such  witness 
would  be  bound  to  attend  and  be  examined 
with  a  view  to  the  hearing  of  a  cause ;"  and  by 
8.  41,  that  "  in  cases  where  it  shall  be  neces- 
sary for  any  party  to  any  cause  deoending  in 
the  said  Court  to  go  into  evidence  suDsequently 
to  the  hearing  of  such  cause,  such  evidence 
shall  be  taken  as  nearly  as  may  be  in  the 
manner  hereinbefore  provided  with  reference 
to  the  taking  of  evidence  with  a  view  to  such 
hearing." 

Baily  in  support. 

The  Lords  Justices  said,  that  the  Examiner, 
on  the  Judge  communicating  his  desire  for  the 
evidence  to  be  taken  orally,  had  jurisdiction 
under  s,  41,  without  any  special  order  for  the 
purpose. 


fSMttt  Of  t^t  HoIU. 
In  re  Cumming,     Dec.  I,  1 853, 

RECEIVER  OF  ESTATE  OF  DECEASED  LU- 
NATIC.— APPOINTMENT  OF,  BY  CONSENT. 

An  order  was  made,  on  motion  6y  consent  qf 
all  parties,  for  the  appointment  qfa  re- 
ceiver of  the  estate,  on  the  death  qf  a  lunatic 
pending  proceedings  to  set  aside  the  tn^iM- 
sition,  on  its  appearing  the  person  pro^ 
posed  was  also  approved  qf  by  aU  parties — 
and  the  tenants  being  doubtful  as  to  whom 
to  pay  the  rent  due. 

This  was  a  motion  with  consent  of  all 
parties,  for  the  appointment  of  a  receiver  of  the 
estate,  on  the  death  of  this  lunatic  pending 
proceedings  to  set  aside  an  inqmsition.  It  ap< 
peared  that  the  tenants  were  in  doubt  as  to 
whom  payment  of  their  rent  was  to  be  made. 

Taylor  in  support,  stated,  the  gentleman  pro- 
posed was  also  approved  by  the  parties. 

The  Master  of  the  Rolls  made  the  order  as 
asked. 


Atwater  v,  Atwater.    Dec.  1,  1853. 

WILL.  —  CONSTRUCTION.  — ANNUITY,  MAK- 
ING UP  DEFICIENCY.  —  VESTING  OF  ES- 
TATE.— RESTRAINT  ON   ALIENATION, 

A  testator  gave  to  his  niece  an  anntnty  from 


Ids  funded  property  for  Ufe,  with  remain- 
der to  her  husband  for  Itfe,  and  on  both 
their  deaths  the  capital  to  be  divided  equally 
among  her  Jive  daughters  and  any  other 
children  afterwards  born.  He  also  be- 
queathed to  her  eldest  son  the  family  estate 
in  Wiltshire  to  become  his  property  on  at- 
taining 25,  with  a  restraint  against  aliena- 
tion, except  to  certain  parties  named.  He 
likewise  bequeathed  a  freehold  house  and 
premises,  together  with  the  furniture,  on  the 
death  of  the  two  tenants  for  life,  to  his 
niece's  fifth  son,  together  with  certain  other 
copyhold  and  leasehold  property  :  Held,  on 
special  case  under  the  IZ  ^  I4t  Vict,  c.  35, 
that  the  deficiency  in  the  annuitt/  must  be 
made  up  by  the  investment  of  a  sufficient 
sum  out  of  the  residuary  personal  estate, 
that  the  devise  to  the  eldest  son  vested  tm- 
mediately,  subject  to  be  divested  on  death 
under  25,  and  that  the  restraint  on  aiieii- 
ation  was  void,  and  that  the  fifth  son  only 
took  a  vested  interest  on  the  determination 
of  the  tenancy  for  life  in  the  copyhold  and 
leasehold  property  which  passed  in  the 
meantime  to  the  heir-at-law. 

The  testator,  by  his  will,  gave  to  his  only 
niece  an  annuity  from  his  funded  property 
during  her  natural  life,  with  remainder  to  her 
husband  for  life,  and,  on  the  death  of  both,  the 
principal  to  be  equally  divided  between  her  £.ye 
daughters  and  any  other  children  afterwards 
bom ;  and  he  also  bequeathed  to  his  niece's 
eldest  son  the  family  estate  in  Wiltshire  to  be^ 
come  his  property  on  attaining  25,  with  an  in- 
junction never  to  sell  it  out  of  the  family,  or  to 
any  one  except  to  one  of  the  brothers  therein- 
after named,  and  he  further  gave  to  two  other 
of  his  relatives  his  freehold  house  and  premises, 
together  with  his  household  furniture,  for  their 
use  during  the  natural  life  of  each,  and  on  the 
death  of  both  he  bequeathed  the  same  to  his 
niece's  fifth  son  to  be  retained  in  the  family  for 
ever,  together  with  certain  other  copyhold  and 
leasehold  property  named.  The  funded  pro- 
perty being  insufficient  to  produce  the  annuity, 
and  points  as  to  the  construction  of  the  will 
having  been  raised,  this  special  case  under  the 
13  &  14  Vict.  c.  35,  for  the  opinion  of  the 
Ck)urt. 

Townsend  for  the  plaintiff;  Whatley,  C. 
Marett,  C.  T.  Simpson,  Jenkinson,  Webb,  and 
Bowring  for  the  defendants. 

Cur,  ad,  vuU, 

The  Master  of  the  Rolls  sud,  that  the  de- 
ficiency in  the  annuity  must  be  made  up  by  the 
investment  of  a  sufficient  sum  out  of  the  resi- 
duary peraonal  estate.  As  to  the  devise  to  the 
niece's  eldest  son,  he  took  a  vested  interest  im* 
mediately,  subject  to  be  divested  on  his  desth 
under  25  {Snow  v.  Foulden,  i  Keen,  186),  but 
the  restraint  on  alienation  was  absolutelv  void. 
With  respect  to  the  devise  to  the  niece  s  fifth 
son,  he  took  no  interest  until  the  deaths  of 
both  the  tenants  for  life,  and  the  copyhold  and 
leasehold  property  therefore  passed  to  the  heir* 
at-law  in  the  meantime  {Rem  v,  Inhabitonts  of 
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Itingsiead,  9  B.  &  C.  218),  and  a  declaration 
was  isade  accordingly, 

Witt'€imttJlin  WUfdmHtn. 
Bell  y.  Bell.    Dec.  22, 1853. 

DBATH   OF   PARTY    AFTER    ORDBR    TO  DI8- 
TRIBUTS   FUND.— VARIATION. 

One  of  the  parties  interested  died  qfter  an 
order  to  aistribute  a/und^an  appRcatum 
vas  refused  to  vary  the  order  by  making 
the  amount  payable  to  such  party  or  the 
legal  personal  representative,  as  %na  cre- 
ditors' suit— hut  held,  that  the  insertion 
t^ht  be  made,  without  application  to  the 
Court  on  motion,  upon  production  to  the 
registrar  (if  the  evidence  of  the  death. 

It  appeared  that  in  thia  suit,  an  order  had 
been  made  to  distribute  a  fund  among  the 
parties  interested,  and  that  one  of  them  had 
since  died. 

Cotton  appeared  in  support  of  an  application 
to  vary  the  order,  by  making  the  amount  pay- 
able to  such  party  or  her  legal  personal  repre- 
sentatirc,  as  in  a  creditor's  suit. 

The  Vice- Chancellor  said,  that  this  applica- 
tion must  be  refused,  but  that  the  insertion 
xoiffht  be  made  on  motion  without  application 
to  the  Court,  on  the  production  to  the  registrar 
of  evidence  of  the  death. 


Whitehead  v.  Bennett.    Jan.  11,  1854. 

UrBRRNCB     AT     CHAMBERS    OF     FURTHER 
INaUIRIBB   AND   NOT  TO  MASTER. 

Where  further  inquiries  are  directed,  a  r^fer- 
enee  will  be  made  to  Chambers  and  not  to 
the  Master,  unless  under  special  cireum' 
stances,  although  accounts  had  been  pre* 
viously  taken  in  the  cause  by  the  Master. 

This  was  an  application,  by  the  request  of 
Master  Unney,  to  transfer  this  cause  from  his 
office  to  the  Judge  at  Chambers,  on  further  in- 
quiries being  directed. 

C,  C.  Berkeley  in  support. 

The  Vice-chancellor  said,  in  future,  unless 
there  was  some  special  reason  to  the  contrary, 
every  matter  would  be  referred  to  Chambers, 
even  though  accounts  might  have  been  previ- 
ously taken  by  the  Master,  and  a  decree  made 
on  his  report;  and  the  application  was  accord- 
ingly granted. 


.Ota«Ci«nccnar  itxuLiU 
Paramore  v.  Greenslade.    Nor.  5,  1853. 

SALK  OF  COPYHOLDS  UNDER  DECREE. — 
CONDITION  OF  SALE.— DBATH  OF  TRU8- 
TSB-TENANT  ON  ROLL.—BXPBNSB  OF  AD- 
MISSION  OF   HEIR-AT-LAW. 

Copyholdjinroperty,  sold  under  a  decree  with  a 
condition  of  side  that  the  expense  qf  all 
proper  surrenders,  conveyances^  and  assign- 
ments  should  be  borne  by  the  purchasers, 
uios  vested  in  a  trustee  who  was  tenant  on 
the  roll.    Btfore  he  could  surrender  to  the 


purchasers,  ha  died,  and  there  was  no  negli* 
genee  or  improper  delay  on  his  part  or  on 
that  of  the  purchasers :  Held,  that  the  trust 
estate  was  liable  for  the  costs  of  the  ad^ 
mission  qf  the  trustees  heir-at-law,  in  order 
to  surrender  to  the  purchasers. 

It  appeared  that  certain  copyhold  property, 
of  which  the  legal  estate  was  vested  in  Mr. 
Paramore  as  trustee,  had  been  sold  under  a 
decree,  but  that  he  died  before  surrendering  to 
the  purchasers.  Under  the  conditions  of  sale 
the  expense  of  all  proper  surrenders,  convey* 
ancesy  and  assignments,  were  to  be  borne  by 
the  purchasers.  A  question  now  arose  on  the 
title  having  been  accepted  and  the  purchase^ 
money  paid  into  Court,  as  to  who  was  liable 
to  the  costs  of  admitting  the  trustee's  heir-at- 
law,  in  order  to  surrender  to  the  purchasers. 

Cairns  for  the  heir-at-law ;  J.  D.  Chambers 
for  the  cestuis  que  trustent  j  Cory  for  the  pur« 
chasers. 

The  Vice-chancellor  said,  that  as  there  had 
been  no  negligence  or  improper  delay  in  obtain- 
ing the  trustee's  surrender  on  the  part  of  the 
purchasers  or  of  the  trustee,  and  before  the 
purchase  was  completed  the  trustee  who  was 
tenant  on  the  roll  had  died,  the  expense  should 
be  borne  by  the  trust  estate. 


PhUlipps  V.  Barker.    Dec.  8, 1853. 

WILL.  —  CONSTRUCTION.  —  OMISSION  OF 
CHRISTIAN  NAME  OF  LEGATEE.  —  BVI- 
DBNCB   AS  TO   INTENTION   OF   DONOR. 

A  testatrix  gave  a  sum  of  stock  in  trust  for 

Mrs.  S.  Davis  for  life,  and  on  her  death, 

in  trust  to  transfer  the  same  to  "  — 

Davis,"  her  daughter.     It  appeared  the 

testatrix  had  only  seen  this  daughter,  the 

present  plaintiff ,  and  was  not  aware  at  her 

death  that  Mrs.  Davis  had  two  other  dough* 

ters:  Held,  that  the  plaintiff  was  entitled 

to  the  bequest. 

Thb  testatrix,  by  her  ^ill  {inter  alia),  gave 

a  sum  of  500/.,  3  per  cent,  consols,  in  trust  to 

pay  the  dividends  to  Mrs.  S.  Davis  for  life,  and 

on  her  decease,  in  trust  to  transfer  the  same  to 

" Davis,'*  her  daughter,     It  appeared 

that  at  the  date  of  the  will,  Mrs.  Davis  had  two 
other  daughters,  but  that  several  years  before, 
Mrs.  Davis  had  visited  the  testetrix  with  the 
plaintiff,  then  the  only  daughter,  to  whom  she 
promised  to  leave  the  sura  as  in  the  will,  and 
that  no  further  communication  had  passed  be- 
tween the  parties  until  the  death  of  the  testatrix. 
Boeoii  and  JCorffaibe  for  the  plaintiff;  Pitman 
for  the  residnanr  legatee,  on  the  ground  the 
bequest  waa  void  for  uncertainty,  and  feU  into 
the  residue;  Shapter  and  Selwyn  for  the  tms- 

The  Vtee-Chancellor  said,  that  as  the  plain- 
tiff was  the  only  daughter  the  testatrix  had  ever 
seen  or  known  of,  and  evidence  was  admissible 
to  supply  the  imperfect  description,  the  plaintiff 
was  entitied  to  toe  bequest. 
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Berries  v,  Chifith.    Dec.  1,  1833. 

MOETGAOEB  IN  POSSB8810N. — INJUNCTION 
BBaTRAIMING  ACTION  OP  SJBCTMXNT 
AGAINST  TXNANT. — PARTIBS.— 'CO->BBJ[RS 
OP  MORTGAGOR. 

1%e  plaintiff  had  purchased  the  interest  of 
one  of  the  co-heirs  of  a  mortgagor  «»  the 
equity  of  redemption,  and  had  tendered  the 
amount  conMered  due  pursuant  to  a  iwltee 
of  such  intended  pagment,  on  an  aeeount 
which  was  asked  not  being  delivered :  An 
infunction  was  granted  to  restrain  the  de- 

.  fendant,  the  mortgagee  in  possessAon,  from 
bringing  an  action  m  ejectment  against  a 
tenant  qfthe  mortgagor,  on  the  plaintiff's 
undertednng  to  amend  his  bill  Ig  making 
the  other  co-heirs,  who  were  also  interested 
in  the  egmig  of  redemption,  parties,  and  to 
serve  them  with  the  copy  bill. 

Bolt  and  Berkeley,  on  behalf  of  the  plaintiff, 
moved  to  restrain  tke  defendant,  the  mortgagee 
in  possession,  from  bringing  an  action  in  gect- 
mfent  against  the  tenant  of  me  mortgagor,  itom 
one  of  whose  co-heirs  the  plaintiff  had  pur- 
chased. It  appeared  that  the  plaintiff  had 
given  notice  to  pay  off  the  mortgage,  and  that 
on  the  account,  which  was  also  asked  b^  the 
notice,  not  being  delivered,  the  plaintiff  had 
tendered  the  amount  which  he  considered  to 
be  due  in  respect  of  principal,  interest,  and 
costs,  and  he  now  offered  to  pay  the  same. 

fVillcock  and  Benskaw  for  the  defendant, 
contrii,  on  the  ground  the  other  co-heirs,  who 
were  interested  in  the  equity  of  redemption, 
should  be  made  parties. 

The  Viee'Chancelhr  said,  that  an  order 
would  be  made  for  an  injunction  to  restrain 
the  defendant  from  proceeding  with  the  action, 
on  the  plaintiff  undertaking  to  amend  by  mak- 
ing the  other  co-heirs  parties,  and  to  serve 
them  with  the  copy  bill. 

Oroees  r.  Groves.    Dec.  2, 1853. 

SaUITY  JURISDICTION  IMPROVEMENT  ACT. 
8*  18.  —  INSPECTION  OP  DOCUMENTS  BY 
FIiATNTIFP's  WITNESSES. 

A  moHon  on  heha^  of  the  pkdntiff  for  the 
production  of  documents,  under  the  15  Sf 
16  VicL  e.  96,  s,  IS,  for  the  inspeciien  ^ 
Im  wninesaes  prior  to  their  being  eaanmusd, 
was  reused,  where  jwdk  documents  had 
been  dq^oaited  with  the  scUator  ofthede^ 
fendanty  wko  was  a  ehiimant  in  a  previous 
ssdt  against  the  present  piaint^  to  ad- 
minister  the  estate  efthe  tewtatof^sbru^tr, 
with  liberty  to  the  plaintiff  to  inapect  tha 
same,  and  held,  that  such  documents  could 
not  be  inspected,  otherwise  than  aceonSng 
t»  the  former  order, 

Taie  waff  a  motion  in  this  administration 
smt,  on  adjounnnent  from  Chambers,  for  the 
production  of  certain  documents  to  the*  wit- 
nesses of  the  plaintiff  for  inspection,  under  the 


IS  &  16  Viet,  c.  96,  8.  I8,>  prior  t6  dieir  beiBg 
examined.  It  appeared  that  the  doctmients  in 
question  had  been  deposited  with  tke  solicitor 
of  a  claimant  against  the  estate,  paraaant  to  an 
order  by  consent  in  a  previous  cause  against 
the  present  plaintiff,  to  administer  the  estate  of 
the  testator's  brother,  with  liberty  to  him  to 
mspect  and  lo  take  copies. 

Moyls  in  support;  Bacon  and  J.  F.  Prisr, 
contriL 

The  Vice-chancellor  said,  that  tbe  documentB 
could  not  be  inspected  otherwise  Uum  accord- 
ing to  the  former  order,  at  the  office  of  the 
dumant's  solicitor. 

in  re  Moore,    Dec  3,  1853. 

PETITION  UNDER  TURNRR^S  ACT,  TO  SET 
APART  PORTION  OF  PROCEEDS  OF  REAL 
ESTATE  TO  MEET  CONTINGENT  LIABILI- 
TIES  UNDER  8.   23. 

A  petition  was  refused  to  set  apart  under  tie 
13  ^  14  Vict.  c.  35,  s.  23,  a  portion  of  tke 
proceeds  of  certain  real  property  about  to 
be  sold  by  an  executor,  pursuant  to  a  trust 
for  sale  in  the  event  of  the  personal  estate 
being  insufficient  to  pay  debts  nnd  Ugades, 
to  meet  certain  contingent  liabOilies  on  the 
estate  found  by  the  Master's  report  on  a 
reference  on  petition  for  accounts,  ^e., 
under  such  Act. 
This  was  a  petitioa  under  the  13  &  14  Vict. 
c.  35,  s.  23,'  to  set  apart  a  portion  of  the  pro- 


>  Which  enacts,  that  •*  it  shall  be  lawful  for 
the  Court,  upon  the  application  of  the  plaintiff 
in  any  suit  in  the  said  Covat,  whether  com- 
menced by  bill  or  by  claim,  and  as  to  a  suit 
commenced  by  brU,  whether  the  defendant  may 
or  may  not  have  been  required  to  answer  the 
bill»  or  may  os  may  not  have  been  interrogated 
as  to  the  possession  of  documents,  to  make  an 
order  for  the  production  by  any  defendant 
upon  oath,  of  such  of  the  documents  in  his  poe* 
session  or  power  relating  to  matters  in  Question 
in  the  suit,  as  the  Court  shall  think  right;  and 
the  Court  may  deal  with  such  documents,  when 
produced,  in  such  manner  as  shall  appear  just. 

■  Which  enacts,  '•  that  in  case  any  contingeo* 
liability  shall  be  allowed  by  the  said  report  or 
bv  the  said  Court,  it  shall  be  lawful  for  the  seid 
Cfourt,  by  order,  to  be  made  upon  the  s4>plic8tion 
of  the  executors  or  administrators,  by  motion  or 
petition,  on  notice  to  the  person  who  may  have 
established  such  contingent  hability,  to  order 
such  sum  of  money,  part  of  the  estate  of  the 
deceased  person*  as  to  the  said  Court  sliall 
seem  just,  to  be  set  apart  and  appropriated  for 
answering  such  contingent  fiabifity,  snd  to 
give  such  directions  as  the  said  Cburt  sbBU 
think  fit  touching  the  payment  of  such  sum  of 
monejr  into  Court,  ana  the  investment  thereof; 
and  toe  payuftjn^  applicBtion,  or  natmasStti^ 
oC  the  imerest  ana  dividends  thereof  in  ^ 
DMUitineandiralildiessneriiaB  bereqwred 
t^aaswer  sneh  limbil^, anclwter suchfiwil^V 
sMl  beaMserlUBMl  or  detenmned  to  givesocH 
d^cdoBvn  «»the  piyBieiiC  ef  such sttm  out 


a^^erior  Com§9.'  T.  C.  W%oi.    Qmea^ Bmtk     Q.  M.  P.Omrt.-^Baekequer. 
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cesdB  of  csrfam  ml  iimpeily  aboot  to  he  sold 
bf  the  eseeoCtir  of  a  tettatorpanuant  to  a  tniat 
for  sale  in  the  event  of  the  peraooal  ettate  being 
innifficaBBt  to  diadm^e  die  debts  and  lei^iea, 
ia  order  to  laeet  certain  contiiigeDt  liabilities 
on  the  estate  according  to  the  report  of  the 
Master  on  a  reference  for  a&  accoant  of  the 
debu»  &e^  betng  directed  on  petition  under  the 
abore  Act 

W.  H,  rcrrefl  in  support. 

The  Ftce^C%aiic«aor  and,  that  as  the  Act 
was  not  applicable  to  real  estate,  the  petition 
lonst  be  teniacd. 


Aet9»and  not  hereinbefore  owmded  for  bytiw 
Act,  in  erery  avch  case,  whether  snch  peraot 
shall  or  sfaaU  pot  hare  conmntted  anj  offence 
againet  this  Act,  etrery  soch  person  shall  be 
panisbed  under  the  proriskms,  powers,  and 
directions  of  this  Act." 

The  Ctmrt  said,  that  howerer  erroneous  the 
decision  of  the  justices  was,  as  they  had  decided 
and  dismissed  the  complaint,  the  rule  must  be 
refused. 


C0ttrt  «t  €iXLtttt'i  Snufi. 
h  n  JfUtUf  of  Bristol.    Jan.  11,  1854. 
avLB  ON  jusncns  to  conyict  and  punish 

VNDKR   LOTTBEY  ACTS. — PBACTICB. 

A  rulf  was  refused  vnder  the  II  ^12  Viet  c. 
44.  s,  5,  on  justices  to  eonviet  and  punish  a 
prisoner  under  the  Lottery  Acts,  where  it 
appeared  they  had  decided  and  dismissed 
the  case,  although  upon  an  erroneous  de- 
cision qfthe  law. 
This  was  a  motion  under  the  11  &  12  Vict, 
c.  44,  8.  6,  for  a  rule  nisi  on  the  above  justices 
to  convict  and  punish  one  Henry  King,  under 
the  Lottery  Act,  42  Geo.  3,  c.  119. 

By  tiiat  Act,  s.  2,  it  is  enacted,  that  everv 
person  keeping  any  place  for  a  lottery  "  shall 
be  deemed  a  rogue  and  vagabond  within  the  true 
intent  and  meaning  of  an  Act  passed  in  the  17 
Geo.  2,  c.  5,  and  shall  be  punished  as  such 
rogue  and  vagabond  accordingly."  The  3 
6m.  4,  c.  40,  repealed  the  17  Geo.  2,  c.  5,  and 
by  tha  5  Geo.  4,  c.  83,  after  reciting  the  3  Geo. 
4, c 40,  it  was  enacted  (a.  1)  that  "all  pre- 
visions heretofore  made  relative  to  idle  and 
Asorderly  persons,  rogues  and  Tagabonds,  in- 
conif^ble  rogues  or  other  vagrants  in  England, 
sball  be  and  the  same  are  hereby  repealed,  ex- 
cept as  to  any  offence  committed  before  the 
pasting  of  this  Act,  which  shall  be  punished 
under  the  provisions  of  the  said  recited  Act,  and 
save  and  except  as  hereinafter  excepted.''  It 
appeared  that  the  justices  had  heard  the  case 
and  Immd  the  facts,  but  had  discharged  the 
pnssner,  on  the  ground  that  the  Lottery  Act 
«u  repealed. 

Attomey-'General  in  support,  reforred  to  s 
21  of  the  S  Geo.  4,  c.  83,  which  enacts  that 
I' wherever  by  any  Act  ov  Acts  of  Parliament  now 
in  force,  it  is  directed  that  any  person  shall  be 
pnnished  as  an  idle  and  disorderly  person,  or 
as  a  rogue  and  vagabond,  or  as  an  incorrigible 
'Ofus,  for  any  effimce  specified  in  snch  Act  or 


eimmiei  Brac^  9f sctfts  Caiirt* 

(Coram  Crompton,  J.) 

In  re  Justices  of  North  Staffordshire,  exparte 

Ootrseers  qf  Skelton.    Nov.  25,  1853. 

RIGBWAT  ACT. — SIONATURB    AND   ALI.OW- 

AMcn   or  RATE   UNsnn  s.  27.  —  whsn 

INBUPFICIENT. 

A  rule  nisi  was  refused  on  justices  to  issue 
their  distress  warrant  for  payment  of  a 
highway  rate,  where  If  appeared  the  stgna- 
tare  and  allowance  of  the  rate  by  the  sur- 
veyor and  justices  under  the  S  Sf  6  fVm.  4. 
e.  50,  s.  27,  was  in  the  middle  of  the  rate- 
book,  and  the  rate  in  ptestion  followed  such 
aUowanee,  wlMh  was  of  "the  foregoing 
rate  andaasessment," 
Scotland  appeared  in  support  of  this  motion 
for  a  rule  nisi  on  the  above  justices  to  issue  a 
distress  warrant  on  the  North  Staffordshire 
Railway  Company  to  enforce  the  pavment  of  a 
highway  rate  and  assessment.      It  appeared 
that  the  surveyor  and  justices   had    signed 
under  the  5  &  6  Wm.  4,  c.  50,  s.  27,*  but  by 
inadvertence  in  the  middle  of  the  rate-book  in- 
stead of  at  the  end  and  before  the  rate  now 
sought  to  be  enforced,  as  follows :— "  We,  &c., 
do  hereby  consent  to  and  allow  the  foregoing 
rate  and  assessment." 

The  Co«r/  said,  that  there  was  no  sufficient 
allowance  of  the  rate,  and  the  rule  nisi  for  the 
issue  of  a  distress  warrant  would  accordingly 
be  refused. 


of  Coon  as  the  said  Cburt  shall  deem  right : 
I^itvnisd  always,  that  no  order  to  be  made  as 
^^■ssaid  shaH  in  any  manner  bind  the  assets 
^ajppraptialed  as  andnstt^  persons  entitled 
^  mn  9tmo  ef  the  deeeMed  straject  to  the  con- 
^UUL  lialRity;  and  any  person  interested  in 
"■^  appivpmted  assets  mnj  applf  to  the 
^^Bvt  lonching  the  same  -m  he  may  be  ad- 


Court  0f  l^clmttttr* 
In  re ,  Oent,  one,  8fc.     Nov.  25,  1853. 

RULE  NISI  TO  STRIKE  ATTORNEY  OFF  ROU» 
FOR  MISCONDUCT.  —  PERSONAL  SERVICE 
OP   RULE   NISI. 

A  rule  nisi  to  strike  a»  attorney  of  the  Bali 
of  this  Court  for  miseondud  on  similar 
ruUs  hamng  been  granted  in  the  Queen^s 
Bench  and  Common  Pleas,  was  enlmrged 
whers  the  sanice  had  been  on  the  aitmmey'a 
son  at  the  attorney's  residence  and  place  ef 
dnnness,  —  ta  order  to  efeH  peraemai 
servKS^ 

Tmie  was  a  rule  nwt  to  strike  a&  attomejr  off 


^  Which  enacts,  that  ''ewy  such  rale  shall 
be  sifpsed  by  dw  uM  simyw,  aod^rilowed 


ol  the  peace, 
•a  pooE>i 


pabfishediB* 
are  new  aJwiwed 


206 


Superior  Omrtst  Exchequer.— Amdytieal  Digest  of  Cotes. 


the  Roll  of  this  Court  for  miBConducty  uoon 
rules  for  a  like  purpose  havinf(  been  grantea  in 
the  Courts  of  Queen's  Bench  uid  Common 
Pleas,  and  on  which  he  had  been  struck  off  the 
Rolls  of  those  Courts.  It  appeared  that  ser- 
rice  of  the  rule  nisi  had  been  made  on  the  at- 
torney's son  at  the  attorney's  residence  and 
glace  of  business,  and  that  the  son  had  stated 
e  would  give  the  rule  to  his  father. 
Atherton  now  moved  to  make  the  rule  abso- 
lute, no  cause  having  been  shown. 

The  Court  said,  that  as  the  service  must  be 
made  personally,  the  rule  would  be  enlarged 
for  such  service  to  be  made. 


Wilkinson,  resp,j  v.  Figg,,  app,    Jan.  ll,  1854< 

COUNTY  COURT  APPEAL.  —  SIGNATURE  OF 
CASE  BY  JUDGE. — RULE  TO  STRIKE  OUT 
APPEAL. 

A  rule  was  discharged,  with  costs,  to  strike 
out  an  appeal  from  a  County  Court  Judge, 
on  the  ground  that  two  copies  of  the  case 
had  not  been  left  at  the  Rule  Office  within 
three  clear  days  from  its  signature  and 
sealing,  under  the  I63rd  County  Court 
rule,  where  it  appeared  the  Judge  had  re- 
fused  to  sign,  upon  the  parties  not  consent- 
ing, the  fair  copy  case,  which  had  been 


unable  to  be  presented  at  the  time,  and  hoi 
signed  the  draft  which  was  to  include  est' 
tain  documents, 
A  RULE  nisi  had  been  obtained  in  this  case 
to  strike  out  an  appeal  from  the  decision  of  the 
Judge  of  the  Oxford  County  Court  in  a  piaint 
to  recover  the  value  of  a  horse  sold  with  a 
warrantv*  but  afterwards  turning  out  to  be 
unsounUy  on  the  ground  that  two  copies  of  the 
case  had  not  been  left  at  the  Role  Office  within 
three  dear  days  of  the  Judge's  signing  and 
sealing  the  case  under  the  l63rd  rule  of  the 
County  Courts.  It  appeared  that  the  Judge 
had  signed  the  draft  case  on  July  1  last,  to 
include  certain  documents,  which  were  in  the 
possession  of  attorneys  at  Witney,  and  the 
case  could  not  be  completed  until  July  4,  The 
rule  had,  on  November  14  last,  been  enlaiged 
in  order  to  have  a  proper  case  signed  under 
the  13  &  14  Vict.  c.  61  (reported  23  Law  J., 
N.  S.,  Exch.  5).  The  Judge  now  declined  to 
sign  such  case,  on  the  ground  that,  as  the 
parties  would  not  consent,  he  could  not,  being 
functus  officio,  substitute  the  new  for  the 
former  case. 

Bramwell  showed   cause   against   the  role, 
which  was  supported  by  Cripps. 

The  Court  said,  the  rule  must  be  discharged, 
with  costs. 


ANALYTICAL   DIGEST   OF   CASES, 

SELECTED   AND   CLA8SIFXED    IN  ALL  THE   COURTS. 


^^AA'^A/^AAA^^^b^^^^tfN/woMV 


Ikauit  of  Eortri* 
APPEALS. 


AMALGAMATION. 


See  Railway, 


CANAL   ACT. 


Copyhold. — Statutory  conveyance. — Trustee. 
— ^AnAct  of  Parliament  incorporated  certain 
persons  as  a  company  for  the  purpose  of 
making  a  canal,  and  gave  them  powers  to 
purchase  and  hold  lands  for  the  purposes  of 
the  Act;  it  authorised  persons  to  "contract 
for,  sell,  and  convey  their  lands,"  gave  a  form 
of  conveyance  "  of  all  the  estate,  right,  title, 
and  interest"  of  the  persons  conveying,  and 
enacted  thilt  all  such  contracts,  agreements, 
sales,  conveyances,  and  assurances  should  be 
valid  to  all  intents,  &c.  S.  was  tenant  of 
copyhold  land,  a  portion  of  which  was  wanted 
for  the  purposes  of  the  canal ;  he  sold  it  to  the 
companv,  and  executed  a  conveyance  accord- 
ing to  tne  form  given  by  the  Act.  The  land 
was  then  applied  to  the  purposes  of  the  canal. 
On  the  death  of  8.  the  lora  made  a  proclama« 
tion  for  the  heir  of  S.  to  come  in  and  be  ad- 
mitted as  a  tenant  on  the  rolls  of  the  manor. 
No  one  appeared  to  claim  admittance,  and  the 
lord  seized  the  land  quousque.  He  afterwards 
brought  ejectment  against  the  canal  proprietors, 
and  obtained  judgment  against  them  on  the 
ground  that  the  conveyance  under  the  Cand 
Act  had  only  vested  in  them  an  eqmtable  es- 


tate in  the  copyhold  land.  He  then  interfered 
to  stop  the  course  of  the  navigation.  The  canal 
proprietors  filed  a  bill  against  him,  praying 
that  the  customary  heir  of  S.,  or  such  other 
person  as  the  plaintiffs  might  appoint,  mi^t 
be  admitted  to  the  copyhold  premises,  the 
plaintiffs  undertaking  to  pay  the  fines  and  fees 
upon  such  admission ;  and  further  praying  for 
a  perpetual  injunction  and  general  relief.  The 
Vice-ChanceUor  made  a  decree  directing  that 
the  customary  heir  of  S.  (who  had  been  made  a 
party  to  the  8uit)should  be  admitted  tenant  to 
the  copyhold  premises  in  question,  and  when 
admitted  should  hold  the  same  as  trustee  for  the 
plaintiffs  in  the  suit,  and  the  amount  of  fine 
was  referred  to  the  Master,  and  an  injunction 
was  granted  as  prayed. 

Held,  that  the  decree  of  the  Vice-ChanceUor 
was  right.  Dimes  v.  Grand  Junction  Canal 
Company,  3  H.  of  L.  794. 


CANAL. 


Waste  water. ^^Compensation  to  forge  t 
—A  canal,  formed  under  a  private  Act  of  Par- 
liament, had  three  levels,  of  which  A.  waa  the 
highest,  £.  the  middle,  and  C.  the  lowest  level. 
The  canal  proprietors  (though  without  autho- 
rity under  their  A9t  to  do  so)  erected  engiofj* 
between  the  C.  level  and  the  phuntiff 'a  nml 
forge,  and  pumped  back. the  water,  whichi 
after  serving  the  purposes  of  navigation  in 
levels  A.  and  B.,  had  flowed  into  level  C.  ^ 
1826,  a  new  Act,  repealing  former  Act9iW 


Analytical  Digtit  <\f  CoMU :  HotUB  qf  Lordi-^Appeak. 
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re-enacting  their  provisions,  witli  cerUun  al- 
terations and  adoitionsj  was  passed.  The 
15th  section  gave  the  canal  proprietors  au- 
thority to  maintain  engines,  &c.,  for  supply- 
ing the  canal  with  water,  and  for  that  purpose 
to  hare  reservoirs  and  feeders  suppUed  mm 
an  brooks,  streams,  &c.,  from  which  they  were 
kwfollylsupplied  before  the  passing  of  the  Act, 
and  ''from  time  to  time  to  raise  the  water  of 
the  canals  from  one  level  to  another,  or  to  any 
reservoirs ;  and  for  any  of  the  purposes  afore- 
said to  use  such  engines  as  they  snould  think 
proper,  making  full  satisfaction  ior  aU  damages 
to  be  sustained  by  the  owners  of  any  mills, 
forges,  brooks,  streams,  &c.,  taken,  used,  re« 
moved,  diverted,  or  injured,"  in  execution  of 
the  powers  of  the  Act.  By  the  80th  section, 
the  canal  proprietors  were  forbidden  to  take  for 
the  use  of  the  canal  any  water  out  of  the  river 


a  settlement  of  this  property  for  the  uses  of  the 
marriage.  The  deed  of  1 830  was  not  registered. 
The  settlement  of  1831  was  registered.  In 
1840,  A.S  being  in  actual  possession,  sold  to  B», 
and  B;  who  had  no  actual  notice  of  the  settle- 
ment of  1831,  entered  ipto  possession,  and 
made  alterations  in  the  premises.  After  the 
death  of  J.,  his  son,  who  was  entitled  mider 
the  settlement  of  1831,  filed  a  bill  against  B., 
to  set  aside  the  sales,  for  an  account,  and  for 
waste: 

HM^  that  it  was  not  necessary  to  register 
the  deed  of  1830,  that  the  registered  settlement 
of  1831  prevailed  against  the  bond  fide  pur- 
chase of  B.,  and  that  the  Court  below  had  pro- 
perly declared  him  to  stand  possessed  of  the 
leases  as  a  trustee  for  the  parties  beneficially 
interested  under  that  settlement. 

But  held  also,  that  he  was  entitled  to  indem- 


above  the  plaintififs  forge,  and  they  were  |  nity  against  the  covenants  in  the  leases  which 
(hrected  to  maintain  flood-weirs,  so  tnat  all  he  was  thus  declared  to  hold  as  trustee ;  that 
water  running  into  level  C,  not  required  for  |  an  inquiry  ought  to  be  made  as  to  alleged  im- 
the  purposes  of  the  canal,  should  flow  into  the '  provements  and  as  to  alleged  waste ;  and  that 
rirer  above  the  plain tifiTs  forge.  The  pro-  ne  was  entitled  to  be  allowed  the  benefits  of 
prietors  pumped  up,  as  before,  the  water  out  of  those  improvements;  and  that,  being  a  hand 
the  level  C.  back  mto  the  level  A. ;  in  conse-  fide  purchaser,  without  misconduct,  he  ought 
qoence  of  which,  except  on  extraordinary  oc-  not  to  be  charged  with  costs.  MiU  v.  HiU,  3 
casions,  no  water  escaped  over  the  weirs  into   H.of  L.  828. 


the  river: 

Hild,  that  they  were  entitled  to  do  so,  and 
that  such  pumping  back  of  the  water  from  one 
lerel  of  the  canal  to  the  other,  did  not  give  the 
pluntiff  a  right  to  compensation  under  the 
Act.  EUweU  v.  Birmingham  Canal  Navigation 
Company,  3  H.  of  L.  612. 

COPYHOLD. 

See  Canal  Act, 

COSTS. 

See  Irish  Registration  Act. 


XVIDSNCB. 


See  Peerage. 


IE»H  XBOISTRATION  ACT. 

Purchaser, — Settlement, — Constructive  trms- 


Cmm  cited  in  the  judgment:  Lord  Saye  and 
Sele,  10  Mod.  40;  Tretbewy  t.  EUesdon,  t 
Ventr.  141 ;  Haaelwood  r.  Mansfield,  ib.  196 ; 
B.  of  Gloucester  t.  Wood,  Wincb,  46 ;  Buabell 
T.  Buabell,  1  Sch.  6c  Lef.  90 ;  Drew  ▼.  Lord 
Korbury,  8  Ir.  Eq.  Rep.  171 ;  Warburtoa  v. 
Loveland,  f  Dow.  &  CI.  480;  Jack  v.  Azm- 
stroDg,  1  Hudaon  Sl  B.  727 ;  Honeycomb  r. 
Waldroo,  S  Str.  1064.  Stuart  v.  Ferguaon, 
Hayea,  Ir.  £x.  Caa.  45f  ;  Mackenaie  t.  York 
Building  Company,  8  Bro.  P.  C.  42. 

JUDGB's   disability    from   IKTBRS8T. 

Enrolment  of  decree. — A  public  company, 
I  which  was  incorporated,  filed  a  bill  in  equity 
affainst  a  landowner,  in  a  matter  largely  in- 
volving the  interests  of  the  company.  The 
Lord  Uhancellor  had  an  interest  as  a  share- 
holder in  the  company  to  the  amount  of  seve- 
iee,--^ Indemnity,  —  Improvements. -^  Costs. ^  rai  thousand  pounds,  a  fact  which  was  un- 
Underthe  Irish  Registration  Act,  6  Anne,  c.  known  to  the  defendant  in  the  suit.  The 
2,  an  equity  in  a  grant  which  is  reflfiatered,  will  cause  was  heard  before  the  Vice-ChanceUor, 
pnevml  against  the  right  even  of  a  bund  fide  who  granted  the  relief  sought  by  the  comi)any. 
pwcbascr,  to  whom  the  original  grantor  has  llie  Lord  Chancellor,  on  appeal,  affirmed  the 
subsequently  sold  part  of  the  property  com-  order  of  the  Vice-Chancellor. 
prised  in  the  registered  deed.  I     Held,  that  the  Lord  Chancellor  was  disquaU- 

A  deed  contained  recitals,  which  described  fied,  on  the  ground  of  interest,  from  sitting  as 
twopersons  as  concurring  in  settling  peopcrty.  Judge  in  the  cause,  and  that  his  decree  was 
towhichthey  were  "  respectively  entitled."  It  therefore  voidable,  and  must  consequently  be 
wtenrards  contained  a  grant  to  trustees  of  a ;  reversed. 

certain  part  of  this  property,  as  if  made  by  one  I  Held,  also,  that  the  Vice-Chancellor  is, 
of  these  persons,  when  in  fact  that  part  belonged ,  under  the  63  Geo.  3,  c.  24,  a  Judge  subordi- 
to  tbe  other.  The  memorial  of  the  deed  dc-  [  nate  to,  but  not  dependent  on,  the  Lord  Chan- 
scribed  both  as  the  granting  parties;  this  de- -  cellor ;  and  that,  consequently,  the  disqualifi- 
scnption  was  not  one  of  the  things  required  by  cation  of  the  Lord  Chancellor  did  not  affect 
thcSutute:  him;  but  that  his  decree  might  be  made  the 


Beldf  not  to  vitiate  the  effect  of  the  memo- 
rial under  the  Registration  Act. 

In  1830,  a  settlement  of  certain  property  held 
mder  renewable  leases,  was  made  in  favour  of 


^'    In  1831,  A,,  being  about  to  marry,  made'j  Chancelior. 


sulnect  of  appeal  to  this  House. 

Before  a  decree  made  by  the  Vice-ChanceUor 
can  be  appealed  against,  it  is  required  to  be 
enrolled.  The  enrolment  is  the  act  of  the  Lord 
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Heidp  that  the  act  of  enrdknent,  thouf^  per- 
fomied  br  a  Lord  CfaanoeDor  dkHpialifiiid  by 
istaiwt  from  adjudicatiDg  in  the  caiHe»  was 
not  aficted  by  his  dtaqualificalioii,  but  was 
vafid  for  the  purpose  of  bringiag  up  the  appeal 
to  this  House.  Dmes  v.  Orand  Jmu^tion 
Cawd  Company,  3  H.  of  L.  759. 

Cases  cited  in  tlie  jndgaeBt :  Bioolcs  r.  Earl 
cf  Bikers,  Hsrdr.  503 ;  Company  of  Meroors 
and  Iionmongtrs  of  Chester  t.  Bowker,  1  Sua. 
639;  Wood  r.  Corporation  of  London,  12 
Mod.  669, 686. 

PBBBA6S. 

Evidence, — An  Irish  earldom  waa  created, 
and  a  holder  of  that  earldom  was  afterwards 
created  a  viscount  of  the  United  Kingdom ; 
the  patent  granting  the  viscounty  described  the 
grantee  by  the  name  and  title  of  the  Irish 
earldom*  On  the  death  of  one  holder  of  these 
tides,  his  eldest  son  received  a  writ  of  sum- 
mons to  attend  the  House  of  Peers  as  au  £ng- 
liah  viscount.  He  did  so,  and  took  his  seat 
as  a  viscounL  He  subsequently  petitioned  to 
have  his  claim  to  vote  for  representative  peers 
of  Ireland  allowed,  and  it  was  allowed.  After 
luB  death,  his  son  received  a  writ  of  summons 
as  an  English  viscount,  and  took  his  seat  in  that 
character.  He  then  petitioned  to  be  admitted 
to  vote  for  representative  peers  of  Ireland  in 
virtue  of  the  Irish  earldom.  The  petition  came 
on  before  the  Committee  for  Privileges.  The 
patents  creating  the  Irish  earldom  and  the 
Engliflh  viscounty,  the  writ  of  summons  to 
tlie  previous  viscount,  and  the  entry  on  the 
journals  showing  that  die  preceding  peer  had 
taken  his  seat,  and  likewise  the  resolution  of 
the  Committee  for  Privileges  admitting  his 
daim  to  vote  for  representative  peers,  were  all 
proved. 

Held,  that  this  was  not  sufficient  to  establish 
idle  title  of  the  present  claimant ;  that  the  evi- 
dence must  be  such  as  would  of  itself,  if  the 
daim  was  now  made  without  reference  to  any 
previous  daim,  be  sufficient  to  establish  it. 

Such  evidence  not  being  producible  at  the 
moment,  the  consideration  of  the  daim  was 
adjourned.  Earl  of  Dommghmoret  elaim^  3 
H.  of  L.  822. 

PIJBCHASBR. 

See  Irish  Registration  Act* 

RAILWAY  COMPANY. 

Amalgamation.-^X  company  for  making  a 
railway  from  Dublin  to  MuUingar  was  incor- 

5 orated  by  an  Act  of  Parliament  passed  in 
uly,  1845  (8  &  9  Vict.  c.  cxiz.),  under  the 
name  of  "The  Midfamd  Gitat  Western  Bail, 
way  Company  of  Ireland."  Some  of  its  di- 
reetors  provisionally  ref<islered  another  com- 
pany for  making  a  railmy  from  MuUingar  to 
Oalway,  to  be  called  "  The  Galway  and  Mnl- 
lingar  Junction  Railway  Company."  Three 
montha  afterwards  this  name  was  altered  at 
the  Registration  Office  to  <<  The  Midland  Great 
Weatern  Railway  GompMiy  of  Irdand  (exten- 


sion from  Mnllingar  to  Galway).*'  Most  of 
the  directors  of  m  two  compeniea  wen  the 
same.  L.  appfied  for  and  reeoved  scrip  oerti- 
ficates  in  the  estenabn  company,  and  paid  de- 
posits thereon*  and  received  reodpts  heHlad 
with  the  altered  name,  and  signed  the  dare- 
holders'  agreement  and  parliamentary  contnct 
The  Midland  Great  Western  presetted,  in  ill 
own  name  and  under  its  corporate  sed,  a  pe- 
tition to  Parliament  for  an  Act  to  make  a  nil- 
way  from  Mnllingar  to  Gdway,  undertskiQg, 
at  Its  own  expense,  to  make  the  railway.  Tit 
Act,  which  was  paaaed  upon  diis  petitbn,  in 
Jnly,  1846  (9  «  10  Vict.  c.  cczxxiv.),  only 
gave  authoritv  to  make  the  railway  from  Mnl- 
lingar to  Athlone,  or  but  a  part  oi  the  distance. 
The  directors  had  power  under  the  Act  to 
raise  the  necessary  sums  ''by  contribationB 
among  themselves  or  by  the  admission  of 
other  parties."  The  aa^tional  capitd  re- 
guired  for  the  extension  was  directed  to 
form  "part  of  the  genend  and  orijnnal 
capital  of  the  company ;"  and  the  provistons 
of  the  recited  Act  (that  of  1845),  were  to 
extend  to  and  be  read  with  the  new  Act. 
The  expreasion  "  the  company "  in  the  ner 
Act,  was  declared  to  mean  the  ^dland 
Great  Western  Company.  In  September,  1846, 
at  a  meeting  of  the  directors  of  the  Blidland 
Great  Western  Company,  a  resolution  vas 
passed,  stating  on  what  terms  the  holders  of 
the  extension  scrip  should  be  entitled  to  certi- 
ficates in  the  point  company,  and  another  reio- 
lution  approving  of  and  confirming  those  tenns. 
At  that  meeting  the  sed  of  the  Midland  Great 
Western  Company  was  affixed  to  the  share- 
holders' book,  .wmch,  however,  did  not  then 
contdn  the  names  of  the  shareholderB  in  tbe 
extension  line.  The  latter  were  added  in 
March,  1847,  when  one  of  them,  that  of  tlie 
defendant,  was  inserted,  lliree  calls  were 
made ;  the  first  was  dated  previous  to  the  in- 
sertion of  the  extension  subscribers  in  the 
shareholders'  book,  and  the  second  after  that 
insertion.  An  action  was  brought  for  these 
calls: 

Beid,  that  the  Act  did  not  amalgamate  the 
two  companies ;  and  that  even  if  t^  directon 
possessed  a  power  of  amalgamation,  the  resola- 
tion  of  September,  1846,  waa  not  an  exercise  of 
that  powsr,  ao  as  to  render  the  defendant  liable 
to  an  action  for  any  one  of  the  calls  at  the  suit 
of  the  Midland  Great  Western  Compsnf. 
Midland  Great  Western  Ruilwag  Comfcnif  </ 
/reiaai^ v.Xieed^  3  H.  of  Lu 872;  Samev.Ed^ 
monds,  ib.  898 ;  Same  v  Jokneton,  ib.  898. 

BBTTLBMKNT. 

Term  for  certain  iiae. — Avoidance  by  via 
term, — If  a  man  has  a  limited  interest  in  a 
term  and  settles  it  to  a  certain  use,  and  then 
gets  a  new  and  extended  term  substituted  for 
it,  he  cannot,  by  so  doing,  avoid  the  prerioaa 
settlement.    MiU  v.  Hill,  3  H.  of  L.  828. 

mnervB. 
See  Canal  Act:  Irish  Repatratian  Act. 
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THE  ANNUAL  CERTIFICATE  TAX, 


RESULTS  OF  THE   SESSION  OF    1853. 

In  remmding  our  brethren  that  the  time 
IS  fast  approaching  when  it  will  be  neces- 
sary to  determine  upon  the  expediency  of 
immediately  renewing,  or  of  postponing  to 
a  more  favonrable  opportunity,  the  claim  to 
a  further  remission  or  this  objectionable  an- 
nual impost,  we  should  consider  the  lan- 
guage of  lamentation,  with  reference  to  the 
results  of  the  last  Session,  as  inappropriate 
and  misplaced.  Considering  the  Certificate 
Tax  merely  in  the  light  of  a  pecuniary  bur- 
then, the  Act  of  1853,  which  diminished 
the  amount  in  the  proportion  of  five  and 
twenty  per  cent,,  is  simply  matter  for  con- 
gratulation. The  positive  gain  to  the  Pro- 
fession of  Mr.  Gladstone's  measure  was  no 
less  than  30,000/.  a  year,  and  those  who 
know  how  difficult  it  would  be  to  raise 
such  a  sum  for  the  ^rtherance  of  any  pro- 
fessional object,  however  desirable,  and  now 
much  might  be  effected  by  the  judicious 
application  of  even  a  moiety  of  that  amount, 
WLU  probably  agree  with  us,  that  in  the  pre- 
sent state  of  the  Profession,  the  pecuniary 
benefit  arising  from  the  measure  of  last 
Session,  should  not  be  regarded  as  alto- 
gether insignificant.  We  are  well  aware, 
howeyer,  that  many  who  cordially  joined 
in  and  powerfully  aided  the  efforts  made 
daring  the  last  four  years  to  obtain  a 
repeal  of  the  duty,  based  their  opposition 
upon  prineipUj  without  any  reference  to 
the  amount  of  the  tax,  whilst  others,  who 
regarded  the  amount  of  the  tax  as  a  com- 
paratively inconsiderable  item  of  office  ex- 
penditure, felt  it  incumbent  on  them  as 
matter  of  duty,  to  assist  their  less  fortunate 
brethren  in  obtaining  relief  from  an  unjust 
burthen. 

Appreciating,  and  in  some  sense  partid- 
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pating  in  all  those  views,  we  regard  the  ar- 
rangement sanctioned  by  Parliament  at  the 
instance  of  ministers  last  Session,  as  unsa- 
tisfactory and  inconclusive ;  but  we  are  at 
a  loss  to  conceive  how  any  one  can  truly 
describe  it  as  a  "terrible"  defeat,  or  a 
damaging,  "  possibly  a  destructive  blow." 
As  to  that  portion  of  the  arrangement  by 
which  the  duty  on  Articles  of  Clerkship 
has  been  reduced  from  120/.  to  80/.,  when 
suggested  by  the  Chancellor  of  the  Exche- 
quer, it  was  opposed  on  the  ground  that  it 
afforded  no  relief  to  the  Profession,  for  the 
benefit,  if  any,  was  conferred,  not  upon  the 
members  of  the  Profession,  but  upon  those 
who  were  about  to  enter  into  it.  The  ob- 
jection to  the  proposition  to  reduce  the 
duty  on  Articles  of  Clerkship  was  not,  that 
it  was  a  salutary  tax  or  necessary  for  the 
protection  of  the  Profession,  but  that  it^ 
afforded  no  relief  to  those  who  were  com- 
plaining, and  operated  as  a  gift  to  those 
who  were  not  suffering  any  pressure.  It 
pleased  Mr.  Gladstone,  however,  to  resolve 
that  the  interests  of  the  public,  for  the  pur- 
pose of  a  "  freer  competition,"  were  best 
consulted  by  reducing  the  duty  on  Articles 
of  Clerkship,  and  he  had  sufficient  influence 
in  the  House  of  Commons  to  carry  out  his 
views  in  this  particular. 

To  consider  this  as  "  a  destructive  blow  " 
to  the  Profession,  is  indicative  of  a  singular 
oblicjuity  of  judgment.  Apart  from  financial 
considerations,  nobody,  we  presume,  con- 
tends that  the  parent  or  guardian  of  a  gen- 
tleman intended  for  the  Profession  of  an 
attorney,  should  be  compelled  to  pay  a  sum 
to  the  Government,  any  more  than  if  the 
gentleman  was  intended  for  the  Church,  the 
MiHtary,  the  Diplomatic,  or  the  Medical 
Profession.  In  truth,  the  sum  of  40/.,  the 
amount  by  ^hich  the  duty  on  Articles  of 
Clerkship  has  been  reduced,  forms  so  insig- 
nificant a  proportion  of  the  total  expense 
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incurred  in  becoming  an  attorney  and  soli- 
tor,  that  we  shall  be  much  surprised  to  find 
the  name  of  any  individual  upon  the  Boll, 
who  would  not  have  been  there  if  the  law 
remained  as  it  stood  before  the  Session  of 
1853.  It  is  grossly  disparaging  to  the 
Profession  to  suppose  that  any  such  tax  is 
necessary  to  secure  its  respectability,  or  to 
prevent  the  intrusion  of  improper  or  of  a 
low  class  of  men. 

The  expediency  of  establishing  a  higher 
educational  test  is  a  fair  question  for  discus- 
sion and  consideration ;  but  it  is  equally 
unjust  and  offensive  to  insmnate  that  those 
who  are  admitted  as  attorneys  have  not  had 
"  the  education  of  gentlemen  in  addition  to 
the  special  knowledge  of  their  Profession." 
We  are  quite  satisfied  that  amongst  this 
branch  of  the  Profession  there  are  as  many 
educated  men — gentlemen  in  the  best  sense 
— as  could  be  found  amongst  the  Medical 
Profession,  or — ^without  meaning  it  disparag- 
ingly—at the  Bar. 

To  that  branch  of  the  Legal  Profession 
which  was  more  directly  interested  in  the 
struggle  for  the  repeal  of  the  Certificate 
Duty,  we  can  see  nothing  humilitating  in 
the  result  of  the  last  Session  of  Parliament. 
A  total  repeal  of  the  tax  was  asked  for,  and 
a  partial  reduction  was  obtained,  without 
compromising  any  principle,  and  without 
any  understanding,  express  or  implied,  that 
a  demand  for  the  total  repeal  would  not  be 
repeated  and  enforced  with  all  the  perse- 
verance and  vigour  which  men  engaged  in  a 
just  cause  could  bring  to  bear  upon  such  a 
Question.  The  humiliation  and  discredit 
aid  not  attach  to  the  attorneys,  or  to  those 
who  supported  their  cause.  Upon  pubhc^ 
still  more  than  upon  professional  grounds, 
we  were  concerned  to  find,  that  an  instal- 
ment of  justice  was  grudgingly  and  ungraci- 
ously conceded  by  uiose  in  authority,  and 
it  was  not  calculated  to  inspire  increased 
respect  for  the  representative  branch  of  the 
Le^slature,  when  so  many,  who  had  by 
their  previous  votes  declared  the  demand  of 
the  sohcitors  and  attorneys  to  relief  to  be 
well  founded,  at  once  altered,  not  perhaps 
their  views,  but  their  votes,  to  meet  the 
requirements  of  party,  Carefullv  noting 
and  contrasting  the  conduct  of  certain 
learned  members  upon  this  question,  when 
unfettered,  and  again  when  acting  under 
the  supposed  obhgations  of  office,  it  may  be 
doubted  whether,  for  the  corrupt  and  de- 
erading  influences  which  prevailed  in  the 
days  of  Walpole .  and  Lord  North,  others 
have  not  been  substituted  as  fatal  to  pubtic 
honour  and  principle. 


Politics  are  not  within  the  provmce  of  this 
Journal,  and  it  has  never  yet  been  turned 
into  an  instrument  of  personal  attack.  "We 
quit  this  disagreeable  part  of  the  subject, 
tnerefore,  by  observing,  that  the  tergiversa- 
tion and  mconsistency  exhibited  by  certain 
members  of  the  House  of  Commons,  as  eri- 
denced  by  their  votes  on  the  Solicitors  and 
Attorneys'  Bill,  go  far  to  reconcile  us  to  a 
very  considerable  chvnee  in  the  constitution 
of  that  branch  of  the  Legislature,  and  that 
at  the  next  general  election  we  hope  to  find 
a  large  proportion,  if  not  all  of  those  who 
so  meanly  and  weakly  betrayed  the  interests 
of  their  professional  brethren,  deprived  of 
the  opportunity  of  time-serving  and  place- 
hunting,  and  their  seats  filled  by  honester 
as  well  as  abler  men. 


REMOVAL  OF  THE  COURTS  FROM 
WESTMINSTER. 

We  hail  the  intelligence,  which  has  al- 
ready been  communicated  by  the  daily 
papers  to  our  readers,  of  the  result  of  the 
mterviews  granted  by  the  Prime  Minister 
and  the  Chief  Commissioner  of  Public 
Works  to  the  Council  of  the  Incorporated 
Law  Society,  on  the  proposed  Removal  of 
the  Courts  from  Westminster  Hall  to  the 
centre  of  the  Law  District.  It  seems  clear 
that  the  Government  will  now  undertake 
this  important  measure,  which  is  scarcely 
inferior  to  any  subject  that  may  occupy  the 
attention  af  Parliament.  The  press  is  now 
thoroughly  aroused,  and  no  doubt  the  va- 
rious details  of  the  subject, — embracing  the 
enormous  inconvenience  sustained  at  West- 
minster, and  the  vast  advantages  of  bringing 
the  whole  administration  of  Justice,  judicial 
and  ofi&cial,  under  one  roof, — ^will  be  brought 
to  the  notice  of  the  Public,  and  if  any  ob- 
jection be  raised,  founded  on  the  ancient 
attachment  to  Westminster  Hall,  it  will  be 
readily  removed.  The  present  small,  in- 
convenient, and  ill-constructed  Chambers 
(not  one-fourth  enough  in  number)  must 
be  taken  down.  Where  can  they  be  re- 
moved to,  and  three  times  as  many  other 
Courts,  and  ten  or  twenty  times  as  many 
rooms  and  offices,  be  constructed?  Cer- 
tainly not  adjoining  the  old  Hall  of  Rufus, 
nor  in  its  immediate  neighbourhood.  As  a 
new  site  must  be  found,  we  anticipate  that 
the  one  proposed,  between  the  Temple  and 
Lincoln's  Inn,  will,  beyond  all  doubt,  be 
selected. 

The  "ways  and  means"  appear  to  be 
readily  forthcoming,  and  the  amount  re- 


Removal  qf  the  Court  $  from  Weetmimeter, — RegistrfUUm  oj  Auwremeu, 


211 


quired  may  be  reduced  one-half  by  pur- 
chasing onlj  sufficient  to  form  the  actual 
site  of  the  Courts,  leaving  the  completion 
of  the  rest  of  the  plan  to  a  future  period. 

The  following  is  the  report  of  the  deputa- 
tions to  the  Government : — 

A  deputation  from  the  Incorporated 
Law  Society,  consisting  of  Mr.  Kinderley, 
President,  Mr.  Sudlow,  Vice-President,  with 
Mr.  Coverdale  and  Mr.  Keith  Barnes,  Mem- 
hers  of  the  Council,  and  Mr.  Maugham, 
Secretary,  attended  the  Earl  of  Aberdeen  at 
his  official  residence  in  Downing  Street,  on 
Monday,  the  16th  instant,  by  appointment, 
on  the  proposed  Removal  of  the  Courts 
from  Westminster  to  the  neighbourhood  of 
the  Inns  of  Court, 

The  deputation  stated  briefly  the  grounds 
on  which  they  supported  the  measure; — 
the  insufficient  number  of  the  present 
Courts, — there  being  only  five  rooms  of 
moderate  size  and  two  small  ones,  whilst 
not  less  than  15  or  16  were  requisite,  in* 
duding  Courts  for  the  Lords  Justices,  the 
Master  of  Rolls  and  the  new  Vice-Chancel- 
lors,  with  several  Courts  of  Nisi  Prtus  and 
Appeal, — so  that  tlie  application  was  not 
merely  for  a  removal  of  the  present  Courts, 
which  were  illconstructed  and  without  suffi- 
cient accommodation  for  the  Judges,  the  Bar, 
or  for  jurors,  witnesses,  suitors,  and  attor- 
neys, but  for  the  construction  of  not  less  than 
eight  new  Courts,  with  convenient  rooms 
and  offices.  The  great  inconvenience  was  ad- 
verted to  of  the  site,  distant  one  mile  and  a 
half  from  the  centre  of  the  Law  District, 
and  occasioning  a  consequent  delay  and  ex- 
pense in  the  transaction  of  business.  It 
was  also  urged,  that  a  favourable  oppor- 
tunity had  now  occurred  for  clearing  the 
site  of  the  present  insufficient  Courts,  and 
appropriating  it  to  the  completion  and  im- 
provement of  the  Houses  of  Parliament. 

It  was  also  proposed  to  concentrate  all 
the  offices  of  the  several  Courts  of  Law  and 
Equity  under  the  same  roof. 

Lord  Aberdeen  expressed  a  very  favourable 
opinion  on  the  subject, — admitting  both  the 
inconvenience  and  msufficiencyof  the  present 
Courts,  and  the  great  public  improvement 
which  would  be  effected  by  their  removal  to 
the  neighbourhood  of  the  Inns  of  Court. 
His  Lordship  also  stated,  that  he  had  com- 
municated with  the  Lord  Chancellor,  and 
that  the  measure  had  his  sanction.  He 
added,  however,  that  it  was  an  undertakinff 
of  the  greatest  importance,  and  requirea 
much  consideration,  particularly  as  to  the 
means  of  defraying  the  expense. 
The  deputation  explained    the  various 


means  hj  which  it  was  proposed  to  raise 
the  requisite  fund, — ^namdy,  by  the  sale  of 
the  several  offices  now  occupied  in  different 
parts  of  the  Inns  of  Court  and  Chancery,— 
oy  the  saving  of  the  rent  of  numerous  other 
offices, — by  the  value  of  the  site  of  the 
present  Courts, — but  especially  from  a  li- 
mited portion  of  the  accumulated  fund  in 
the  Court  of  Chancery,  which  had  arisen, 
in  the  shape  of  interest,  from  the  invest- 
ment of  the  surplus  cash  and  dividends, — 
but  to  which  the  suitors  had  no  legal 
claim. 

His  Lordship  observed,  that  the  appro- 
priation of  part  of  that  fund  would  require 
consideration; — he  would  investigate  the 
subject  and  have  an  early  interview  with 
the  Chancellor  of  the  Exchequer. 

The  deputation  also  attended  Sir  William 
Molesworth,  the  Chief  Commissioner  of 
Public  Works^  bv  appointment,  at  four 
o'clock  the  same  oay,  when  the  plans  and 
estimates  were  produced,  and  full  explana- 
tion given  of  the  inconveniences  sought  to 
be  removed,  and  of  the  advantages  to  be 
obtamed,  both  on  the  part  of  the  suitors 
I  and  the  public  generally,  by  the  purchase 
and  appropriation  of  the  proposed  site. 

Sir  William  Molesworth  carefully  exa- 
mined the  plans,  inquired  into  the  sources 
from  which  the  expense  was  proposed  to  be 
defrayed, — ^intimated  that  it  had  long  been 
his  opinion  that  the  Courts  should  be  re- 
moved to  the  place  proposed,  and  promised 
to  give  his  favourable  attention  to  the 
subject. 


REGISTRATION  OF  ASSURANCES. 

EVIDENCK    BEFORE   SELECT   COMMITTEE. 

Mr.  ^dtotfi  Wilkins  Field  gave  evidence  re- 
lative to  the  registration  of  titles  of  property  in 
the  colonies ;  we  have  no  colonies  which  do  not 
require  registration  of  this  kind.  Opinion  that 
such  a  system  as  is  proposed  in  the  nrst  part  of 
the  bill  would  involve  the  titles  of  this  country 
in  inextricable  confusion,  and  that  it  would  be 
quite  ruinous  to  the  owners  of  property  if  that 
system  were  applied.  The  effect  of  the  Bill 
upon  building  societies  would  be  very  mis- 
chievous, and  would  tend  greatly  to  check 
them.  The  trouble  and  expense  of  investigat- 
ing titles  would  be  enormously  increased  by 
the  esublisment  of  registration.  The  value  of 
landed  property  is  greatly  deteriorated  by  the 
extreme  difficulty  in  dealing  with  it;  facilitat- 
ing the  transfer  would  increase  the  value. 
Witness  fully  concurs  in  the  evidence  of  Mr. 
Cookson. 

"Great  advantage  would  result  from  the 
adoption  of  such  a  scheme  for  simplifying  the 
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title  to  and  transfer  of,  and  for  regiatering 
landed  property,  as  proposed  by  Mr.  Cookaon. 
Grounds  for  tbie  opinion  that  tljuere  will  be  very 
much  less  fraud  with  re^^ard  to  land  than 
stock.  Opinion  that  litigation  and  the  number 
of  distringases  and  suits  arising  out  of  them, 
will  be  much  greater  with  regard  to  stock  than 
would  arise  from  land.  Obsen^ations  with  re- 
spect to  equitable  rights  at  law ;  the  equitable 
owners  for  life,  or  any  equitable  interest  what- 
ever, which  through  the  medium  of  a  Court  of 
Equity  would  entitle  the  partv  to  the  possession 
of  land,  should  be  recognisea  by  law.  Witness 
sees  no  reason  why  the  Courts  of  Law  should 
not  recognise  equitable  rights,  for  the  purpose 
of  allowing  ejectments  or  other  such  legal  pro- 
ceedings to  be  based  upon  them. 

Mr.  Cookson's  scheme  is  almost  adopting 
the  copyhold  mode  of  transfer  without  the 
lord's  rights,  and  keeping  a  number  of  court 
rolls.  Opinion  that  any  system  of  registration 
can  never  be  carried  out  or  made  to  work, 
without  haviog  a  real  representative  established 
as  well  as  a  personal  upon  death.  Witness 
would  allow  the  legal  representative  of  the  last 
trustee  to  go  as  a  matter  of  right,  and  to  re- 
gister himself  as  owner  of  the  property  which 
was  registered  in  the  name  of  that  trustee. 
The  present  law  with  regard  to  the  transfer  of 
stock  having  worked  satisfactorily  for  so  long 
a  time,  witness  would  enact  with  regard  to 
land  what  is  now  the  law  as  to  stock. 

Supposing  there  is  an  infant  heir-at-law, 
witness  would  take  away  the  rights  of  that 
infant,  and  vest  the  control  of  the  property  in 
the  personal  representative.  Cases  of  intes- 
tacy are  very  rare.  Witness  considers  l^t  it 
would  be  well  to  make  the  re^pstration  com- 
pulsory; it  might  be  made  voluntary  in  the 
first  instance,  but  compulsory  aftenvards.  A 
small  charge  should  be  made  to  persons  get- 
ting the  benefit  of  this  Parliamentary  title. 
The  same  difficulty  has  arisen  with  regard  to 
Irish  titles  as  with  regard  to  colonial  titles. 
The  conveyance  of  an  estate  in  one  of  the  re- 
gistered counties  in  England  is  attended  with 
more  expense  than  in  an  unregistered  county ; 
in  some  cases  it  is  quite  impossible  to  make  a 
proper  search. 

The  secUiitv  in  registered  counties  is  not 
greater  than  m  non-registered  counties;  in 
some  cases  it  is  certainly  less.  Supposing  the 
Registration  Bill  to  be  adopted,  the  expense  of 
making  out  titles  would  be  greatly  increased. 
Under  the  proposed  Registration  Bill,  the  ex- 
pense of  conveyances  would  be  increased,  and 
the  transfer  of  land  greatly  checked.  With  re- 
spect to  building  societies,  the  proposed  Bill 
would  operate  very  injuriously  against  them. 
Under  Mr.  Cookson's  simple  mode  of  transfer, 
landed  property  would  become  a  much  more 
marketable  and  manageable  article  than  it  was 
before. 

Mr.  Cookson's  plan  is  simply  a  registry  of 
legal  titles,  and  not  of  deeds,  as  proposed  in 
the  present  Bill.  Witness  believes  that  a  re- 
gistry of  titles  would  be  of  great  value  in  im- 
proving the  marketable  value  of  all  lands,  but 


that  a  registry  of  deeds  woidd  be  a  great  de- 
triment. 

Mr.  Wiiiiam  WUtiems,  jfBxtaet  in  the  finn 
of  Currie,  Woodgate  &  Williams,  of  lincoln'e 
Inn.  Witness  considers  Mr.  Cookson's  scheme 
of  regisistration  is  a  veij  good  one.  In  1847 
a  scheme  somewhat  similar  to  that  of  Mr. 
Cookson's  was  proposed  by  Mr.  Wilson  to  the 
Real  Property  Commissioners,  and  referred  to 
witness  for  his  consideration ;  witness  returned 
the  scheme  to  Mr.  Hayes,  pointing  out  certain 
objections  therein.  Tne  Committee  ought  to 
come  to  some  conclusion  as  to  the  particular 
object  for  which  registration  is  desirable,  before 
they  decide  upon  the  best  mode  of  registration. 
Mr.  Wilson's  scheme  is  more  fully  explained  m 
the  evidence  ^ven  before  the  Real  Propezty 
Commissioners.  Witness  agrees  with  the  plan 
suggested  hj  Mr.  Cookson,  but  considers  there 
are  some  points  not  quite  sufficiently  brought 
out. 

The  ownership  that  viitness  would  place  on 
the  register  would  be  that  of  either  the  fee,  or 
of  the  rentchaiige,  or  of  the  lease ;  those  being 
practically  the  only  interests,  which  are  nov 
the  subject  of  sale.  There  should  be  separate 
indexes  to  the  different  interests  registered; 
each  index  should  refer  to  the  others ;  Uie  index 
of  the  land  would  refer  to  the  separate  index 
of  rentcharges  affecting  that  land,  or  leases  af- 
fecting that  land.  Witness  would  exclude  the 
beneficial  interest  altogether  from  the  register, 
as  it  could  be  protected  by  means  of  caveats  or 
distringases.  Provision  should  be  made  with 
respect  to  what  notice  should  be  sent  to  persons 
who  had  entered  caveats  if  the  property  against 
which  those  caveats  were  entered,  was  about  to 
be  disposed  of;  great  latitude  must  be  given 
to  the  registrar. 

Probably  it  would  be  necessary  that  the  re- 
gistrar should  be  directed  to  frame  rules  with 
the  concurrence  of  the  Lord  Chancellor,  or 
some  other  of  the  Judges,  to  regulate  what 
should  be  the  notice  in  ordinary  cases.  Refer- 
ence to  the  rules  which  regulate  distringases  in 
the  Court  of  Chancery,  with  respect  to  bene- 
ficial interests  in  stock.  Notice  given  by  the 
Bank  of  England  to  persons  who  may  have 
lodged  distringases  against  stock  of  the  sale  of 
that  stock ;  there  is  no  regulation  as  to  what 
should  constitute  a  notice,  as  between  the  Bank 
and  the  person  lodging  the  distringas.  The 
Real  Property  Commissioners  expressed  them- 
selves in  their  report  as  predudea  by  tiie  terms 
of  the  commission  from  entering  upon  the 
subject  of  registration  as  proposed  by  Mr. 
Wilson. 

The  scheme  of  Mr.  Cookson  presumes  that 
a  Bill  for  simplifying  the  title  of  lands  in  Eng- 
land would  pass  as  a  necessary  preliminary  to 
registration.  Nature  of  the  preliminary  Bill 
wmch  it  would  be  necessary  for  the  Legiuatnre 
to  pass  before  they  coula  prudently  adopts 
system  of  registration  of  assurances.  Witness 
would  exclude  from  the  register  the  owner  of 
the  legal  estate  in  tail,  because,  under  the  term 
leasehold  is  to  be  included  leaseholds  for  lives. 
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^tb  reffard  to  equitable  interests,  they  sbould'renteriog  upon  them  the  rij^ht  he  has  so  to  dO| 


be  vested  in  trustees,  and  the  trustees  entered 
oh  the  ref^ister  as  the  owners.  The  owners  of 
the  beneficial  •  interests  would  be  sofficieotly 
protected  under  Mr.  Cookson's  scheme. 

Eridence  as  to  the  alterations  necessary  to  be 
made  in  the  present  Law  of  Tenure,  before 
carrying  o«t  tne  proposed  system  of  registra* 
tioD.  Observations  with  respect  to  the  power 
of  sale  to  be  possessed  by  the  registered  owner 
of  the  land  in  fee  simple;  witness  does  not 
contemplate  that  the  registered  owner,  who  is 
the  owner  in  fee  simple,  should  have  a  power 
of  disposition  larger  than  the  estate  in  fee 
simple  would  give  him.  Under  the  new  sys- 
Xem,  witness  would  have  a  simple  Parliamentary 
form  of  conveyance,  as  in  the  case  of  Govern- 
ment Stock,  not  admitting  on  the  face  of  it  anv 
description  of  trust  or  incumbrance.  Witn 
regard  to  registering  estates  in  fee,  witness 
would  make  no  distinction  between  fees  con- 
ditional, or  fees  arising  upon  shifting  uses ;  all 
fees  upon  the  register  may  be  absolute  and  un- 
affected by  any  condition  whatever. 

Advantage  of  having  a  form  of  convevance 
which  could  be  entered  in  duplicate,  ana  thus 
afford  an  easy  mode  of  preventing  forgery  or 
fraud.  As  to  the  transfer  of  stock  at  the  Bank 
of  England,  a  similar  form  of  entering  the 
traDsfer  would  be  equally  good  with  r^ard  to 
land,  but  witness  woulu  prefer  having  a  con- 
vejrance .  Great  saving  of  expense  which  wo uld 
result  from  the  proposed  system  of  registration 
in  regard  to  the  transfer  of  land ;  the  chief  ex- 
pense of  conveying  land  is  not  from  the  opera- 
tion of  the  conveyance  but  from  the  investiga- 
tion  of  the  title. 

The  expense  of  the  conveyance  would,  in  the 
proposed  form,  be  merely  noninal.  Sugges- 
tions that  there  should  be  duplicate  deeds  of 
conveyance,  one  to  be  registered  and  the  other 
delivered  back  to  the  owner.  With  respect  to 
equitable  mortgages,  the  system  proposed  by 
witness  would  admit  of  eqmtable  mortgages  by 
a  deposit,  with  the  same  facility  as  now  exists. 
It  would  be  better,  as  affording  a  manifest  sign 
•of  ownership,  that  there  should  be  something 
in  the  nature  of  a  certificate  of  ownership, 
which  should  be  delivered  up  previous  to  the 
new  owner  being  registered.  With  regard  to 
caveats,  witness  would  permit  anybody  to  enter 
a  caveat,  in  the  same  way  that  anybody  may 
now  lodge  a  distringas,  by  a  person  making 
affidavit  that  he  believes  himself  interested  in 
the  land  to  which  his  caveat  may  apply ;  suf- 
ficiency of  the  caveat  to  protect  the  equitable 
interest* 

As  to  the  advances  obtained  from  bankers 
on  a  deposit  of  title-deeds ;  the  system  advo- 
cated by  witness  would  admit  of  mortgages  by 
a  deposit,  with  the  same  facility  as  now  exists. 
So  far  as  equitable  rights  are  concerned  in  land, 
creditors,  as  between  each  other,  take  in  ^int 
of  time  priority,  without  reference  to  the  right. 
Under  the  proposed  scheme  the  registered 
owner  may  execute  all  the  conveyances,  and 
create  all  Uie  modifications  of  interest  which  he 
can,  according  to  the  existing  law,  without 


so  as  to  affect  any  equitable  interest  he  poa* 
aesses,  but  not  so  as  to  affect  a  purchaser  pur- 
chasing  from  him.  The  proposed  scheme 
would  not  put  a  stop  to  the  loans  of  money 
by  bankers  upon  the  deposit  of  deeds ;  it  could 
be  done  as  safely  under  that  system  as  at  pre- 
sent 

In  the  event  of  a  party  fraudulently  obtaining 
advances  from  a  banker,  on  the  deposit  of  title- 
deeds,  and  from  a  person  entering  a  caveat 
upon  the  register,  witness  would  give  the  pri- 
ority to  the  party  entering  the  caveat.  The 
duplicate  deed  of  the  registered  owner  should 
be  produced  to  the  registrar  before  anv  con- 
veyance should  be  allowed  to  be  made  oy  the 
registered  owner.  The  entering  of  a  caveat  is 
merely  a  security,  and  does  not  create  any 
estate.  The  priority  of  claim  forms  no  part  of 
the  proposed  scheme ;  the  equities  of  the  parties 
wocdd  be  left  exactly  where  they  were.  A 
caveat  should  be  an  inhibition  merely  from 
transferring  the  legal  ownership.  A  trustee 
having  the  legal  estate  may  sell  to  the  pur- 
chaser, for  valuable  consideration,  discharged 
of  all  equities  in  favour  of  the  cestui  aue  trust  j 
that  trust  will  have  no  protection  unless  there 
be  a  caveat. 

In  the  event  of  a  banker  advancing  money 
on  the  deposit  of  title-deeds,  he  should  be  al- 
lowed to  protect  himself  by  entering  a  caveat. 
A  well-advised  purchaser  would  require  the 
duplicate  deed  of  ownership  to  be  given  up  to 
him,  in  the  same  way  that  at  present  he  would 
take  the  title-deeds.  It  forms  no  part  of  the 
scheme  to  alter  the  equitable  doctrines.  A 
banker  who  advances  money  upon  a  deposit  of 
deeds,  and  enters  a  caveat,  should  not  have  a 
claim  upon  the  property,  exclusive  of  all  in- 
terest in  cestui  que  trust.  Manner  in  which 
the  original  tiUe-deeds  should  be  dealt  with 
under  the  proposed  scheme ;  in  whose  custody 
they  should  remain.  Manner  in  which  incor- 
poreal hereditaments  should  be  entered  upon 
the  register. 

Remarks  with  respect  to  tides,  and  the  way 
in  which  joint  ownerships,  or  joint  tenancy, 
would  be  dealt  with  under  the  proposed  schepxe 
of  registration.  A  purchaser  retaining  a  tide 
upon  the  register,  upon  all  occasions,  gets  a 
title  free  from  any  estates  created  subsequently 
to  the  original  register,  and  not  subsequent  to 
all  estates  created  previously  to  the  register. 
Objections  to  allowmg  a  person  to  enter  his 
title  upon  the  register,  not  as  absolutely  en- 
titled to  the  fee  simple,  but  subject  to  certain 
specified  incumbrances,  as  that  would  be  in- 
troducing entirely  a  new  element  of  recognition 
of  incumbrances  not  being  of  the  nature  of  re- 
gistered ownerships. 

Evidence  upon  the  subject  of  rent-charges ; 
how  far  the  proposed  scheme  of  registration 
would  show  the  existence  of  rent-chargea  on 
land  without  reference  to  the  tide-deeds.  It 
forms  no  part  of  the  scheme  that  the  registered 
tide  is  to  represent  the  only  title  to  an  estate, 
though,  doubtless,  such  would  soon  become 
the  practice.      Registration  should  be  made 
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compulsory.  Land  should  be  made  transfer- 
able by  way  of  registered  ownership  in  the 
form  suggested,  and  in  no  other  form.  How 
far  there  is  any  objection  to  the  tenant  for  life 
in  a  settlement  being  one  of  the  trustees  of  that 
settlement.  Witness  would  not  make  any  re- 
striction as  to  the  number  of  persons  who 
should  be  registered  owners. 

The  appointment  of  new  trustees  would  not 
appear  on  the  register  any  more  than  they  do 
at  the  present  moment  with  respect  to  the  title 
to  the  estate  or  the  title  to  stock.  Provision 
should  be  made  for  a  succession  of  registered 
owners  appearing  on  the  register.  Reference 
to  the  proposed  new  Court  of  Probate;  the 
suggestion  as  to  appointing  the  real  repre- 
sentative has  been  made  with  reference  to  the 
establishment  of  a  Court  of  Probate,  The  es- 
tablishment of  a  real  representative  would  be  a 
very  convenient  addition  to  the  present  scheme. 
No  doubt,  some  means  might  be  found  for 
vesting;  in  the  Court  of  Probate  the  right  to 
investigate  certain  titles ;  the  decision  of  such 
a  Court  should  be  final  as  agsunst  the  right  of 
third  parties.  Observations  as  to  the  power  of 
the  heir-at-law  to  have  himself  registered  as 
the  owner,  upon  proving  to  the  registrar  that 
he  was  heir-aUlaw,  by  producing  his  certificate 
of  baptism. 

At  present  probate  of  a  will  affecting  real 
estate  is  not  necessary.  The  registrar  should 
have  power,  where  he  had  reason  to  suppose 
that  something  wrong  was  going  on,  of  inter- 

Sising  a  temporary  check  upon  the  transaction, 
ne  great  advantage  of  the  proposed  mode  of 
registration  would  be,  that  there  would  be  a 
much  greater  facility  of  search;  objections 
made  to  the  Middlesex  registration,  from  the 
difficulty  of  searching,  particularly  when  the 
name  is  a  common  one.  It  is  not  proposed 
that  a  registration  should  be  permitted  of  any- 
thing but  specified  land;  it  is  not  at  all  an 
essential  part  of  the  scheme  to  dafine  whether 
the  registry  should  be  for  the  whole  lands  or 
for  parts. 

Such  a  scheme  as  the  proposed  system  of 
registration  and  transfer  would  greatly  facilitate 
the  period  within  which  the  sale  of  an  estate 
could  be  completed.  The  existing  system  of 
registration  in  Ireland,  and  the  evils  resulting 
therefrom,  is  worse  than  useless,  and  one 
consequence  of  it  is  the  Incumbered  Estates' 
Court.  The  proposed  scheme  of  registration 
would  act  moat  advantageously  with  regard  to 
building  societies. 


CONSTRUCTION  OF  STATUTES. 

SaUITY  JURISDICTION   IMPROVSMBNT  ACT. 

F0RBCL08URB  CLAIM. — PARTIB8  UNDBR  8. 
42,  R.  9- — CB8TUI8  QUB  TRC8TBNT  UNDBR 
lfORTOAOOR'8  WILL. 

A  CLAIM,  which  came  on  for  hearing  before 
the  15  &  16  Vict.  c.  86,  came  into  operation, 
on  behalf  of  the  devisees  and  executors  of  a 
mortgagee  against  the  beneficial  devisees  of  one 


moiety,  and  the  devisees  in  trust  (who  were 
also  executors)  of  the  other  moiety  of  the 
equity  of  redemption  under  the  mortgagor's 
wiU,  had  been  ordered  to  stand  over  to  make 
the  cestuis  que  trtutent  parties.  After  the  Act 
came  into  operation,  held  by  the  Lords  Justices, 
that  as  all  the  persons  having  control  over 
the  property, — the  devisees  of  one  moiety,  and 
the  trustees  of  the  other  moiety,  and  the  exe- 
cutors of  the  mortgagor,— were  parties,  the 
claim  might  with  propriety  be  heard  withont 
the  eestuis  que  irusient  being  made  parties." 
Sale  V.  Kitson,  3  De  G.,  M*N.  &  G.  119. 


AMBKDMBNT  OP  PRINTBD    BILL 
8. — WHBRB   MORS  THAN    TWO 


UNDBR  8. 
FOLIOS. 


Where  the  amendments,  introduced  at  one 
place,  in  a  printed  bill,  exceed  two  folios,  held 
that  the  bill  must  be  reprinted,  notwithstand- 
ing it  had  cost  15/.  in  printing.  TWiier,  L.  J., 
said,  "  Some  rule  must  be  adopted,  otherwise 
the  Court  must  in  each  case  examine  the  length 
of  the  amendments,  and  determine  whether 
they  interfered  with  the  legibility  of  the  printed 
bilL  The  Court  had  no  authority  to  make  a 
new  rule  on  the  subject."  Stone  v.  Davies,  3 
De  G.,  M*N.  &  G.  240. 


ENCROACHMENTS  ON  THE  PRO- 
FESSION. 

To  tke  Editor  of  the  Legal  Observer, 
Sir,— In  former  Numbers  of  your  Journal, 
your  Subscribers  were  doubtless  pleased  to 
find  your  attention  directed  to  the  tendency  of 
unqualified  persons  encroaching  upon  the  le- 
gitimate functions  of  Attorneys  and  Solicitors. 
Your  notices  hitherto  have,  however,  been  con- 
fined to  the  operations  of  inferior  grades,  such 
as  agents,  accountants,  &c.  Other  enemies  are, 
however,  in  existence,  in  the  shape  of  briefless 
barristers,  who,  either  by  reason  perhaps  of  the 
dearth  of  practice  consequent  upon  the  recent 
changes  in  the  Law,  or  of  their  own  want  of 
forensic  ability,  strive  to  embrace  a  mongrel 
occupation,  to  the  prejudice  of  the  true-bred 
attorney,  by  taking  the  management  of  estates, 
including  collection  of  rents,  preparation  of 
leases,  &c.,  and  not  forgetting  to  make  charges 
in  respect  of  each. 

That  inferior  persons,  such  as  agents,  should 
aspire  to  the  qualifications  and  profits  of  their 
superiors,— or,  in  other  words,  that  they 
should  attempt  to  aggrandise  themselves  st 
the  expense  of  the   Profession, — can  excite 
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but  small  wonder.  That  members  of  the  Bar, 
honrever,  who  pride  themselves  upon  their 
raperior  position,  should  descend  to  compe- 
tition with  Attorneys  in  matters  which  pro- 
perly  and  exclusively  belong  to  the  latter,  is 
to  be  regretted,  as  also  the  supineness  of 
tbose  most  interested  in  the  subject. 

If  the  practice  is  condemnable,  it  is  to  be 
hoped  that  some  active  members  of  the  Law 
lostitation,  or  of  the  Profession  generally,  will 
protest  and  use  their  best  efforts  to  contend 
ajfainst  these  encroacbments.  Surely  the  Inns 
of  Court  can  and  will,  if  appealed  to,  rectify 
the  evil.  Attornatus. 


[CHARGE  OP  THE  RECORDER  OP 
HULL. 

Thb  Epiphany  Quarter  Sessions  for  this 
boroaj{b  were  opened  before  Sawwel  Warren, 
^•>  Q.  C,  Recorder,  who  charged  the  Grand 
Jury  as  follows : — 

"Gentlemen  of  the  Grand  Jurjr, — ^We  meet 
again,  for  the  sixth  time,  to  discharge  our 
grave  and  painful  duties :  duties  directed  to 
those  nchappy  persons  who  while  we — free  as 
the  air  we  breathe — are  enjoying  the  delight 
ofcbeerfal  social  intercourse,  and  welcoming 
the  advent  of  another  year,  are  incarcerated  in 
a  prison,  awaiting,  in  more  or  less  misery,  our 
decision  upon  the  acts  imputed  to  tbem. 
These  duties  we  must  endeavour  to  discharge 
with  firmness  and  discretion,  as  good  citizens 
<^ng  with  their  fellow  citizens,  by  no  means 
the  less  such,  because  they  stand  in  peril  of 
uting  proved  to  be  erring  and  unworthy  ones. 

"  Gentlemen,  since  I  last  sat  here,  circum- 
stances with  which  you  are  familiar  bave 
arisen,  in  my  opinion  not  only  justifying  but 
requiring  some  observations  from  me  on  this 
^casion ;  for  my  acts  and  opinions,  as  ^our 
Recorder,  have  been  suddenly  and  widely 
challenged,  and  those  imputed  to  me  which  i 
pclibcrately  disclaim.  The  administration  of 
jQstice  in  this  place  requires  great  care  and 
circumspection ;  a  fact  impressed  upon  me  by 
Mveral  persons  on  my  appointment.  The 
reason  is,  that  the  inhabitants  of  Hull  are  cha- 
'jcterised  by  a  lively  and  watchful  interest  in 
the  administration  of  justice,  and  I  honour 
them  for  being  so,  frankly  avowing  that  in  my 
opinion  the  sterner  the  scrutiny  the  more  sa- 
nitary for  the  Judge,  and  consequentlv  for  the 
fTiblic.  The  only  condition  I  would  impose 
Wj  that  of  candour,  and  carefully  ascertaining 
facts.  I  am  one  of  those  who,  while  utterly 
nnmoved  by  any  amount  of  popular  clamour, 
yet  own  a  cordial  allegiance  to  public  opinion 
—especially  to  that  of  a  great  Christian  com- 
jnunity.  'There  is  no  belter  guardian  of 
judicial  integrity,'  said  a  celebrated  politician 
«tely  deceased,  *  than  public  opinion,'— and  in 
wat  observation  I  cheerfully  concur.    I  think 


it  right  then,  especially  as  the  public  mind  is 
at  this  moment  worthily  and  anxiously  ad- 
dressed to  the  great  subject  of  crimes  and 
punishment— and  especially  to  that  of  juvenile 
delinquencjr — to  ezplun  briefly  what  are  the 
fixed  principles  of  criminal  jurisprudence  on 
which  I  act,  and  have  hitherto  acted,  in  this 
Court,  with  reference  to  adult,  but  especially 
youthful  criminals.  I  am  anxious  publicly  to 
state  them,  from  this  place,  that  nenceforth 
you  and  I,  at  least,  should  not  misunderstand 
each  other.  Bear  with  me  then,  for  a  short 
time,  if  at  a  crisis  of  great  public  moment,  and 
also  under  special  circumstances  entitling  me 
personally,  as  I  think  you  will  believe,  to  your 
considerate  attention,  I  avail  myself  of  the 
opportunity,  happily  afforded  b^  a  light  calen- 
dar, to  exercise  tne  undoubted  right  of  a  Judge 
in  addressing  a  Grand  Jury.  A  nobleman, 
now  of  great  authority  in  the  state,  20  years 
ago,  when  a  minister  in  the  House  of  Com- 
mons, and  on  a  painfully  interesting  occasion, 
thus  vindicated  that  right :— '  It  is  strictly  the 
duty  of  a  criminal  Judge  to  explain  to  the 
Grand  Jury  that  which  he  conceives  to  be  the 
origin  and  cause  of  those  crimes  which  form 
the  subject-matter  of  his  address.' 

"  Gentlemen,  the  root  of  the  whole  matter 
with  which  we  have  now  to  deal  lies  in  the 
notion  of  mmiehment :  a  word  representing  a 
visible  ana  ordinary  reality,  but  involving  as 
deep  and  difficult  consideration  as  can  chal- 
lenge the  minds  and  consciences  of  Christian 
men.  I  find  it  impossible  to  detach  from  pu- 
nishment the  idea  of  retribution  ;  but  only  in 
the  sense  which  the  great  Locke  has  annexed 
to  that  word.  '  In  the  state  of  nature,'  he 
says,  'one  man  comes  by  no  absolute  or  arbi- 
trary power  to  use  a  criminal,  when  he  has  got 
him  into  his  hands,  according  to  the  passionate 
heats  or  boundless  extravagancv  of  his  own 
will;  but  only  to  retribute  to  nim,  as  far  as 
calm  reason  and  conscience  dictate,  what  is 
proportionate  to  his  transgessions.'  The  re- 
tribution, gentlemen,  which  I  mean,  is  the 
conviction.  Drought  home  to  the  conscience  of 
the  offender  by  such  pain  and  coercion  as  are 
compatible  with  humanity,  that  he  cannot  and 
shall  not  break  the  law  of  the  land  with  im- 
punity, inasmuch  as  crime  assuredly,  when 
detected,  entails  punishment  Were  it,  in- 
deed, to  be  supposed  otherwise,  were  laws 
denuded  of  all  that  gives  them  life  and 
force,  they  would  become  mere  dead  letters, 
and  society  be  speedily  crushed  beneath  the 
foot  of  fraud  and  violence.  But  here  I  shall 
cite  another  authority,  that  of  the  illustrious 
Sir  Matthew  Hale— as  pure  a  Christian  and 
as  great  a  Judge  as  ever  dignified  the  admi- 
nistration of  justice  in  this  or  any  country. 
*  Regularly,'  he  says,  '  the  true,  or  at  least  the 
principal,  end  of  punishment  is,  to  deter  men 
from  the  breach  of  laws,  so  that  they  may 
not  offend,  and  so  not  suffer  at  all ;  and  the 
inflicting  of  punishment  in  most  cases  is  more 
for  example  and  to  prevent  evils,  than  to 
punish.'  Thus  you  will  see,  both  these  good 
and  great  men  exclude  from  the  notion  of 
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punishment  the  element  of  vindictiveness ;  and 
well  we  Chrutian  men  mav  do  so,  too,  heEiring 
in  mind  that  the  actions  of  mankind  are  weigh- 
ed by  Him  whose  eve  never  slumbereth  nor 
sleepeth,  the  final  and  only  Judge  of  mankind ; 
who  hath  so  awfully  told  us.  *  vengeance  be- 
longeth  unto  mb,  I  will  recompense  saith  the 
Lord.' 

"  It  may  be  gathered  from  what  I  have  said, 
that  the  main  end  of  human  punishment  is  the 
prevention  of  future  crimes ;  not  only  by  the 
detected  offender  but  by  others  who  may  wit- 
ness or  hear  of  this  detection  and  punismnent, 
or,  as  the  Roman  orator  has  sud,  with  equal 
beauty  and  brevity,  ut  metus  videlicet  ad  omnea, 
fona  ad  paucos,  perveniret.  That  is,  that  the 
mfliction  of  punishment  should  fall  on  few, 
but  the  fear  of  it  on  all  ^  Thus,  in  decreeing 
and  awarding  punishment,  both  Legislature 
and  Judffe  ought  to  have  their  eye  on  two 
parties— "Uie  criminal  and  the  bystander. 

*'  While  repudiating  the  idea  of  vengeance 
or  vindictiveness,  however,  let  us  not  forget 
that  we  have  to  deal  with  one  who  has  actually, 
and  perhaps  repeatedly,  violated  the  laws  es- 
sential for  the  protection  of  society ;  and  who 
stands  altogether  on  a  different  footing  from 
him  who  has  not  done  so,  but,  on  the  contrary, 
deserves  well  of  society  for  the  noble  constancy 
with  which  he  has  resisted  almost  irresistible 
temptation,  enduring  the  keen  pangs  of  want, 
amidst  surrounding  plenty.  The  former  we 
regard  with  pity,  largely  tinctured  with  stera- 
ness;  the  latter  with  a  warm  and  admiring 
sympathy.  I  would  lay  it  down,  therefore,  not 
only  as  imprudent,  but  a  positive  wickedness, 
to  mflict  the  slightest  decree  of  punishment 
more  than  suffices  to  secure  the  attainment  of 
the  salutary  ends  proposed ;  and  this  not  only 
because  we,  in  doinff  so,  exceed  the  authority 
delegated  to  us  by  the  Supreme  Lawgiver,  but 
because  we  may  brutalise  the  offender;  we  are 
like  to  extinguish  every  spark  of  compunction 
that  may  yet  smoulder  within  him,  and  unhap- 
pily convert  a  criminal  into  a  victim.  Gentle- 
men, it  is  the  glory  of  our  age,  however,  that 
our  criminal  legislation  is  becoming  yearly 
actuated  by  a  more  humane  spirit.  It  is  a 
vast  experiment  that  we  are  making  on  human 
nature ;  but  still,  as  I  said  on  taking  my  seat  in 
this  place,  mercy  and  justice  must  reflect  each 
other's  rays,  or  neither  deserves  its  name.  The 
practical  problem  is,  how  so  leniently  to  ad- 
minister the  crimincd  law,  as  not  to  encourage, 
perhaps  I  might  say  even  tempt,  the  commis- 
sion of  crime;  for  there  are  brutal  natures 
whom  nothing  but  a  rod  of  iron  can  subdue 
and  keep  in  awe, — on  whom  lenity  is  thrown 
away,  and  is  as  foolish  and  mischievous  as 
severity  is  often  cruel  and  even  criminal. 

*'  The  Legislature  and  the  country  at  large 
are  now  pondering  these  considerations  with 
peculiar  anxiety.  After  the  great  dbaoge  in 
our  system  of  secondary  punishments,  to  which 
I  called  the  attention  of  the  Grand  Jury  at  the 
last  Sessions --the  abolition,  to  a  large  extent, 
of  transportation— society  is  bdng  lorced,  in 
self-defence,  as  we  all  ominoudy  feel,  to  con- 


template and  provide  against  grave  contin- 
gencies. 

"  But,  gentlemen,  there  is  another  aspect  oC 
this  great  question  on  which  the  eyes  of  the 
nation  are  fixed  as  those  of  one  man ;  and  it 
appears  to  me,  too,  with  an  enlightened  phi- 
lanthropy of  spirit,  a  comprehensive  considera- 
tion of  cause  and  effect— of  tendencies  and 
consequences  —  which   are   of   the   happiest 
augury  for  practical  movement  by  the  Legis- 
lature and  individuals.     Let  me  explain  my 
meaning,  and  at  once  come  to  the  great  and 
trying  question  of  juvenile  delinquency,   by 
supposing  a  case  with  which,  for  aiight  voa  act 
p^sent  know,  you  and  I  may  have  to  oeal  at 
these  very  Sessions.    Suppose  a  youth  should 
come  before  us  with  some  eight,  ten,  or  twelve 
previous  convictions    for    felony,   and    otlier 
offences,  as  it  were  suspended  fh>m  hie  neck 
in  miserable  profusion.    Should  such  an  one 
stand  at  that  bar,  and  be  found  guilty,  what, 
as  matters  at  present  stand,  is  to  be  done  with 
him?    Am  I. to  render  the  administration  of 
justice  ridiculous,  that  bar  contemptible,  and 
ourselves  laughing-stocks,  by  passing  a  light 
senteoooi  quickly  insuring  nis  return  to   ns 
again  and  again,  worse  and  worse  ?     Are  we 
not  rather  from  the  past  to  judge  the  future  } 
and  that  if  we  go  on  as  we  have  begun,  in 
weak  dalliance  with  duty,  so  will  he  only  be 
serving  a  longer  apprenticeship  to  crime  I   The 
question  was  asked  of  the  awful  Author  of  our 
faith, — *  How  often  shall  my  brother  sin  against 
me  and  I  forgive  him  ?    Till  seven  times  ? ' 
And  the  sublime  answer  was, — '  I  say  not  unto 
thee  until  seven  times,  but  until  seventy  times 
seven  I '    But  he  whose  heart  is  even   raost 
thoroughly  suffused  with  this  spirit,  and  who 
would  freely  forgive  a  personal  injury  as  often 
as  it  is  inflicted,  stands  clothed  with  a  sacred 
trust,  when  charged  with  the  protection  of  so- 
ciety, by  vindicating  the  authority  of  its  laws  ^ 
and  is  called  upon  faithfully  to  discharge  a 
different  class  of  duties, — to  '  be  just  and  fear 
not ! '    But  I  will  tell  you  how  the  noble  spirit 
of  which  I  spoke  would  influence  such  an  one  r 
it  would  make  him  see  in  the  offender  before 
him,  through  the  thick  black  haze  of  guilt,  one 
lo  be  reclaimed ;  feeling  that  to  treat  him  as  irre- 
claimable is  to  make  him  such;  and,  in  so  doing, 
entail  on  those  doing  so,  a  fearful  amount  of 
guilt  in  the  eyes  of  Him  whose  mercies  we 
ourselves  wouloi  fain  experience  every  moment 
of  our  lives.    Such  an  one  as  I  speak  of  would 
not  expend  the  force  of  his  convictions  on  sen-. 
timental  expressions  or  desultory  efforts,  but 
on  actions  regulated  by  untiring  patience  and 
prudence.    He  would  look,  with  true  Samari- 
tan eye,  on  every  youthful  delinquent  as   a 
firebrand  to  be  'plucked  out  of  the  burning  ;' 
and  for  that  purpose  would  not  be  too  nice  or 
fearful  in  approaching  the  flame.    He  would 
sa]r, — I   regard   your  acts  as  evidence  of  a 
vicious  habit  of  mind ;  and  a  very  little  of  this 
reflection  would  startle  him  by  suggesting  the 
question, '  How  was  that  habit  first  acquired  ?' 
And  by  and  by  he  would  feel  the  humbling 
conviction  that  to  a  large  extent  he  himself^  as 
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a  member  of  the  commanity,  was  retponnble 
tot  the  ffnilt  before  him,  and  would  say,  with 
some  of  old,  '  We  are  verily  frailty  conceminf^ 
omr  brother ! '  And  so,  indeed,  in  these  times, 
the  Toice  of  God  is  loudly  telling  us  we  are ; 
and  if  we  neglect  that  voice,  let  us  well  beware ! 
The  consequences  may  be  equally  serious,  in- 
dividually and  nationally.  Gentlemen,  let  us 
not  deceive  ourselves,  but  each  ask  himself 
idiat  have  /  done,  individually,  to  abate  this 
crying  and  alarming  evil  of  juvenile  delin- 
quency ?  To  arrest  this  cancerous  tmnt,  fast 
eating  its  way  to  the  very  vitals  of  the  com- 
munity? 

"Gentlemen,  let  us  ask  ourselves  what  is  the 
difference,  in  the  eye  of  God,  between  us— idl 
of  us  guilty  before  him— and  the  poor  wretch 
who  may  presently  stand  at  that  bar  ?  One 
gUuring  difference  is  this.  We  have  had  virtu- 
ous and  watchful  parents  training  us  from 
childhood  by  precept,  and  by  example ;  all  our 
wants  cared  for,  and  our  eyes  fixed  only  on  the 
sonny  side  of  life,  the  lines  having  fallen  to  us 
in  pleasant  places.  But  here  is  one  who  has 
sucked  in  guilt  and  misery  with  his  mother^s 
milk  I  Has  seen  only  starvation,  drunkemiees, 
and  brutality  around  him  1  He  has  been  posi- 
tively coerced  into  crime!  Poor  soul,  when 
he  would  have  done  good,  evil  has  been  present 
with  him.  No  man  hath  cared  for  his  soul; 
and  the  selfish  world  has  looked  on  in  com- 
placency while  this  poor  creature  was  being 
hurried  along  from  the  cradle  to  the  gallows, 
or  if  ihht  world  has  interfered  at  all,  it  has 
been  only  to  punish  that  which  itself  had 
caused! 

''  Gentlemen,  what  can  I  do  ?  I  sit  here  as 
a  Judge,  to  administer  the  law  of  the  land ; 
and  it  is  in  my  power  to  imprison  such  an  one 
for  a  lengthenea  period ;  to  inflict  hard  labour, 
and  personal  chastisement;  or  to  condemn  to 
many  years  of  penal  servitude.  Do  you  sup- 
pose it  is  agreeable  to  me  to  do  this  ? .  And 
when  I  have  so  discharged  my  sad  duty,  I  ask 
you,  are  you,  yourselves,  as  Christian  men,  in 
your  conscience  satisfied,  and  tranquilly  con- 
tent that  'the  law  should  take  its  course?' 
What  course — ^when  dismissed  from  the  gaol, 
possibly  with  a  soured  spirit,  or  let  it  be  hoped 
with  the  germ  of  bitter  feelings  in  his  heart, 
what  becomes  of  him  ?  No  fond  parent  or 
kind  friend  is  waiting  outside  its  walls  for  the 
little  outcast,  to  nourish  the  faintly  repentant 
spirit ;  no  one  cries  '  God  bless  him ;'  and  in 
desperation  he  returns  to  his  old  haunts,  com- 
panions, and  crimes.  What  is  this  but  to 
thmst  a  patient,  just  recovering  from  a  deadly 
disease,  again  into  the  fatal  focus  of  contagion  ? 

**  Gentlemen,  would  any  one  of  us  deal  thus 
with  a  son  of  our  own  ?  And  if  we  would  not, 
where  is  our  excuse  before  Him  who  savs,  '  It 
is  not  the  will  of  your  Father  whicn  is  in 
Heaven,  that  one  of  these  little  ones  should 
perish?' 

**  Gentlemen,  the  experienced  physician  who 
sitB  beside  me,  in  the  person  of  your  honoured 
mayor,  would  tell  you  of  two  great  doctrines  of 
his  healing  art ;  that  a  constitutional  malady 


requires  constitutionfld  treatment:  but  above 
all,  that  prevention  is  better  than  cure.  And 
theae  two  doctrines  hold  equally  good  of  the 
administration  of  the  Criminal  Law.  We  have 
two  great  objects :  we  wish  to  cure  the  moral 
disease,  to  reclaim  the  criminal.  But  we  would 
fain,  also,  have  no  disease  at  all— no  criminal 
to  reclaim  !  I  for  my  part,  should  wish  to  see 
my  business  in  this  Court  diminishing,  session 
by  session ;  and,  if  yon  choose,  that  in  my  civil 
Court  increase  instead.  I  wish  to  diminish 
you  gaol  expenses,  and  supersede,  as  much  as 
possiole,  your  costly  machinery  for  detecting, 
punishing,  and  perhaps,  after  all,  only  propa- 
gating crime. 

"  The  question  narrows  itself  thus  practically. 
What  shall  we  do,  when  the  young  criminal 
quits  the  prison  ?  How  shall  we  prevent  his 
getting  there  ?  Gentlemen,  as  to  tne  former, 
I  have  not  the  least  hesitation  in  thus  publicly 
declaring^  and  that  in  the  moat  ardent  and 
solemn  language  at  my  command,  and  as  the 
result  of  all  my  own  observation  and  experi- 
ence, and  communication  with  some  of  the  best 
men  of  the  age,  that  we  must  have,  and  that 
without  delay,  reformatory  institutions,  of  some 
sort  or  other,  or  be  held  accessories  before  jt 
after  the  fact,  to  the  destruction  of  great  masses 
of  the  rising  generation.  Coming  events  cast 
their  shadows  before;  and  we  may  discern 
great  times  approaching,  in  which  the  con- 
sideration of  this  very  question  will  prove  of 
such  momentous  consequence,  that  to  postpone, 
or  trifle  with  it,  will  prove  to  have  been  a  sort 
of  national  suicide,  or  the  consequences  of  a 
judicial  blindness.  There  are  undoubtedly 
serious  practical  difficulties  environing  the 
subject ;  but  what  great  exigency  requiring  to 
be  dealt  with  ever  was  without  them  ?  And 
these  difficulties  I  believe  to  be,  though  great, 
by  no  means  insurmountable.  Their  existence 
should  Serve  only  as  a  stimulus  to  commensu- 
rate exertion,  if  we  be  really  sincere  and  in 
earnest.  I  protest,  for  my  own  part,  that  I 
never  saw  so  many,  such  various,  and  over- 
powering  motives  concurring  to  prompt,  syste- 
matic, wise  and  generous  exertions,  as  combine 
to  urge  on  us  the  establishment  of  reformatory 
institutions  for  the  criminal  yonth  of  this 
country^  Our  posterity  will  be  ashamed  of  us 
if,  with  this  monster  evil  searing  our  eyes,  and 
crying  out  aloud  in  our  ears,  we  fail  to  attempt 
a  remedy  for  it :  if  this  signal  opportunitv  be 
indolently  and  wickedly  neglected.  And  we, 
too,  thinking  and  calling  ourselves,  the  while,  a 
great  people ) 

"  But,  gentlemen,  it  may  be  far  and  glori- 
ously otherwise.  The  next  generation  of  chil- 
dren may  exhibit  the  results  of  a  wise,  generous, 
pious  policv,  worthy  of  a  Christian  age  and 
people ;  ana  those  who  shall  come  after  us  will 
bo  proud  of  being  our  descendants.  Foreign 
nations  may  hereafter  say,  here  was  a  truly  great 
people  who,  at  the  very  moment  when  the 
blood-red  hate  of  war,  perhaps  of  extermination, 
was  enshrouding  themselves  in  Europe,  yet 
calmly  and  grandly  obeyed  the  voice  of  con- 
science and  the  dictates  of  duty,  setting  their 
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inner  house  in  order,  reclaiming  the  guilty  of 
its  population^  and  shielding  the  unprotected — 
becoming  a  very  father  to  the  fatherless !  They 
will  tenderly  echo  the  invocation  of  the  Roman 
poet — 

"Di  majoniBi  umbrisitenuem  et  sinepondere  terram 
Spiranteeque  croeot,  et  in  nrnk  prepetuom  yer. 
Qui  preo«ptorem  sancti  voluere  pareatis, 
Esse  looo.' 

"  But,  gentlemen,  in  so  great  an  undertaking 
whv  should  we  show  a  want  of  fitting  vigour 
ana  S3rstem  ?  Why  not  at  once  attack  the 
enemy  in  front,  in  flank^  and  rear^and  also 
cut  off  his  reserves,  and  reinfDrcements  ?  I  re- 
peat it,  prevention  is  infinitely  better  than  cure; 
and  that  prevention  is  to  be  successfully  sought 
only  in  reli^out  education,  lliia  is  the  mightv 
lever  to  which  every  one  of  us  can  put  his  hand, 
with  what  vigour  he  may,  and,  with  the  approv- 
ing eye  of  God  upon  him.  Why  do  we  so 
anxiously  and  wita  such  effort  and  sacrifice 
educate  our  own  childrm?  For  the  very  rea- 
son why  we  ought  to  aniat — I  say  very  ad- 
visedly, aseiet  Sie  poor  in  educating  theirs! 
Do  not  mischievously  supersede  their  own 
efforts,  but  telltliem  to  put  their  own  shoulders 
to  the  wheel,  and  then  aid  them  vigilantly  and 
discreetly.  Why  shocdd  we  not  s£>  individu- 
BiSly,  for  instance,  in  our  raqiective  spheres  of 
action,  pledge  ourselves  to  give  a  preference,  in 
emplopment,  to  those  cbildm  who  have  longest 
well  conducted  themselves  in  such  institutions 
as  I  am  speaking  of  ^ 

''  Let  the  State,  if  you  will,  exert  its  splendid 
energies  in  the  cause  of  education ;  ana  where 
we  find  it  encountering  difiicuhies  which  are 
too  much  for  it,  then  let  us  come  forward,  each 
in  our  respective  sphere,  and  assist  it  by  our 
private  exertions.  Let  every  denomination  of 
Christians  be  at  its  post,  contending  with  the 
common  enemy,  ignorance  and  vice,  and  then 
shall  the  blessing  of  him  that  was  ready  to 
perish,  come  upon  all.  As  far  as  may  be,  let 
compulsory  and  voluntary  public  and  private 
education  go  hand  in  hand;  nobly  rivalling 
each  other  in  imparting  moral  and  religious 
instruction. 

'' Gentlemen,— So  deeply  do  I  feel  these 
things,  that  I  assure  you  I  would  rather—  fixing 
my  eyes  on  my  death-bed,  and  anticipating  the 
reflections  of  that  awful  moment — be  the  founder 
of  a  ragged-school,  a  Sundav-school,  a  school 
of  any  sort  or  description  whicn  taught  the  heart 
its  duties  to  God  and  man ;  I  wovdd  rather,  I 
say,  then  reflect  on  such  an  act,  than  strive  to 
cheat  my  departing  spirit  with  dreams  of  a 
glittering  chaplet  of  earthlv  immortality,  in  re- 
spect of  anything  for  whicn  short*sighted  hu- 
man vanity  or  ambition  might  pant;  and  I 
believe  there  are  many  good  men  now  living — 
would  that  I  were  among  them— who,  for  what 
they  have  done  in  this  direction  '  shall  shine  as 
the  stars  for  ever  and  ever/ 

"  Gentlemen,  I  have  now  tried  to  explain  the 
views  on  which  I  act,  with  circumspect  anxiety, 
in  awarding,  punishment,  from  this  seat  of  jus- 
tice ;  each  particular  case  standiuff  on  its  own 
merits,  as  aisclosed  at  the  time,  to  him  charged 


with  the  serious  responsibility  of  dealing  with 
it,  and  possessing  the  best  means  of  informa- 
tion concerning  it.  No  one  in  this  Court  ieds 
more  acutely  than  I  do  for  those  with  whom  it 
is  my  stem  dut^  to  deal  most  severely ;  and 
with  reference  to  juvenile  offenders,  I  sometimes 
think,  as  I  look  at  them  from  this  chair,  would 
that  your  profligate  and  abandoned  parents 
stood  in  your  ])lace !  And  let  us  hope  that  the 
Legislature  may  presently  ficd  some  means  of 
dealing  with  them,  directly  and  effectively,  *  so 
laying  the  axe  at  the  root  of  the  tree.' 

"These,  gentlemen,  are  my  real  sentiments, 
my  deep-seated  convictions.  They  are  not 
opinions  hastily  adopted  for  a  paltry  purpose, 
but  results  of  many  a  long  year  of  anxious 
consideration,  which  has  taught  me  the  equal 
danger  of  precipitancy  and  procrastination  in 
this  matter.  If  anything  that  has  fallen  from 
roe  on  this  occasion  shall  be  attended  with  the 
smallest  good  effect  in  any  qnarler,  by  way  of 
warnings  encouragement,  or  mere  suggestion, 
I  shall  not  regret  the  somewhat  hard  necessity 
which  has  made  me  thus  speak  out.  Gentie- 
men,  my  conduct  in  this  seat,  my  acts  and 
motives^  have  been  entirely  misapprehended, 
and  consequentiv  misrepresented — and  that 
far  and  wide.  God  forbid  that  I  should  say 
intentionally,  but  precipitately.  It  may  not 
signify  much,  perhaps,  to  any  who  hear  nc, 
but  my  feelings  have  been  pained,  not  a  little, 
bv  the  way  in  which  I  have  seen  myself  spoken 
of — compelled  myself  to  be  silent —  in  differ- 
ent parts  of  the  kingdom,  by  those  who  were 
entirely  mistaken  as  to  facts.  But  believe  me, 
gentlemen,  ray  heart  is  a  stranger  to  resent- 
ment, and  I  know  how  to  put  a  liberal  con- 
struction on  the  motives  and  intentions  of 
those  who,  I  think,  have  dealt  rather  hardly 
with  mine.  If  I  can  do  nothing  more  in  this 
seat,  I  will  at  least  try  to  show  obedience  to 
the  Divine  precept — *  Let  your  moderation  be 
known  unto  all  men.'  O  gentlemen,  let  not 
us  worms  be  too  anxious  about  the  opinions  of 
our  fellow- worms ;  but  all  of  us  seek  the  guid- 
ance of  an  enlightened  conscience,  in  the  dis- 
charge of  whatsoever  duties  we  have  cast  upon 
us. 

As  for  myself,  let  me  congratulate  you  on 
the  lightness  of  our  calendar,  and  the  dimi- 
nished number  of  criminals  in  our  gaol :  in  no 
small  degree  attributable  to  the  fact  that  pu- 
nishment is  found  here  to  be  a  reality.  But  it 
is  much  more  attributable  to  the  truly  admir- 
able discipline  in  the  gaol,  for  which  you  are 
indebted  to  the  zeal  and  discretion  of  the  hu- 
mane governor,  and  the  teaching  of  the  pious 
and  indefatigable  chaplain.  I  myself  have 
taken  pains  to  become  personally  acquainted 
with  these  matters,  and  know  thoroughly  the 
economy  of  the  gaol.  I  never  saw  more  made 
of  their  opportunity  by  responsible  oflicials. 
Gentlemen,  the  true  interests  of  humanity  al- 
ways suffer  from  a  spurious  sentimentality; 
ana  I,  for  one,  never  can  sanction  anything 
tending  to  make  a  criminal  for  one  moment 
forget  that  he  is  such— obliterate  the  distinc- 
tion between  the  honest  man  and  the  rogue. 
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PROCEEDINGS  OF  LAW  SOCIETIES. 
7b  the  Editor  of  the  Legal  Observer. 

CBRTIFICATB   DUTY. — LAW  TIMES. 

Sir,— Very  objectionable  and  even  offensive 
observations  frequently  appear  in  the  J*aw 
Times  regarding  the  measures  adopted  for 
repealing  the  Annual  Certificate  Duty  and 
other  subjects  solely  affecting  the  Attorneys 
and  Solicitors.  The  editor  (who  I  understand 
is  a  Barrister)  assumes  a  patroiiiaiog  air  which 
I  have  never  observed  in  any  of  the  eminent 
members  of  the  Bar,  and  ihis  in  mattecf.  oecu- 
liarly  affecting  the  personal  interests  of  AtUa* 
neys.  It  seems  we  are  unable,  without  his 
aia,  to  form  an  opinion  of  the  extent  to  which 
the  education  of  Attorneys  should  be  carried, 
or  the  proper  mode  of  prooeeding  to  redress 
any  of  our  grievances,  whether  jfisoal  or  other* 
wise! 

i  hare  a  great  respect  for  the  talent  and 
knowledge  displayed  by  many  pubUc  writers 
on  political  and  other  topics  affecting  the  com- 
munity at  large,  tod  then:  *'  leadii^  articles  " 
are  of  the  greatest  kaportance.  So^  on  matters 
of  Law  Reform  which  affect  the  Public  and 
the  whole  Profession,  the  comments  of  able 
journalists  are  deserving  of  cvory  mark  of  at- 


A  gad,  gentlemen,  most  be  a  gaol ;  and  made 
80  nncooofortable  as  to  be  repulsive :  it  ought 
to  be  shunned,  and  with  gooa  cause. 

"  But  let  me  end  with  saying,  that  if  a  wise 
and  generous  Legislature  could  but  convert  the 
portal  of  a  prison  into  the  entrance  to  a  reform- 
atory asylum,  it  would,  in  the  case  of  the  un- 
happy youthful  criminal,  be  really  a  passing 
from  moral  death  into  life. 

"  Gentlemen,  if  ^ou,  as  representing  a  large, 
important,  and  enlightened  section  of  the  com- 
munity, entertain  these  opinions,  seize  the  fa- 
vourable opportunity  of  saying  as  much,  and 
in  80  doing  reflect  honour  upon  Hull ! 

"  Gentlemen,  I  have  now  done ;  I  have  no 
remarks  to  make  upon  the  state  of  the  calen- 
dar, because  there  are  but  few  caSes  in  it,  and 
that  is  the  vindication  of  our  proceedings. 
Judging  from  the  experience  of  six  sessions, 
therefore,  I  feel  I  should  be  intruding  on  j'our 
time  by  offering  any  general  observations. 
There  is  but  one  case  upon  which  I  would 
offer  a  single  remark,  and  that  is  where  the 
prosecutrix  may  be  prevented  from  appearing 
before  you,  instead  of  which  her  deposition 
may,  possibly,  be  submitted  to  you.  ueotle- 
men,  by  a  late  Statute,  it  is  competent  for  the 
prosecution  to  put  in  a  deposition  as  evidence. 

If  the  person  wno  made  the  deposition  is  dead,  ^ ,^ 

or  too  ill  to  attend  here,  the  deposition  may  be  J  tention  and  respect.  Bat  surely  the  ii^neral 
recdved  in  evidence,  if  it  be  proved  that  the  body  of  Attorneys  and  Solicitors  are  competent 
accused  partv  has  had  the  opportunity  of  cross- '  to  manage  their  own  afikirs,  and  to  elect  their 
examining  the  deponent.  A  late  sutute  has  j  own  committees  and  agents,  without  the  arro- 
«ated  such  evidence  may  also  be  taken  by  the '  gant  dictation  of  self-constituted  patrons.  The 
Grand  Jury.    Gentlemen,  I  dismiss  you  with  several  Law  Societies  In  town  and  country, 


one  word  more.  All  crime  originates  in  in- 
temperance or  ignorance.  These  are  the  two 
causes  with  which  we  have  to  deal.*' 

The  Grand  Jury  afterwards  returned  with 
several  bills,  and  presented  the  following  reso- 
lution to  which  they  had  unanimously  sub- 
icrlbed:— 

*To  Samuel  Warren,  Esq.,  Q.C.,  D.C.L., 
F.R.S.,  and  Recorder  ot  the  Borough  of 
Hull. 

"Sir,— The  Grand  Jury,  having  heard  this 
day  with  pleasure  and  admiration  the  remarks 
addressed  by  you  on  the  subject  of  secondary 
pumshments,  as  connected  with  reformatory 
lostitntions  for  juvenile  criminals,  are  fully  im- 
pressed with  the  great  importance  of  the  sub- 
ject, and  will  have  pleasure  in  usin^  their  best 
endeavours  to  forward  such  an  object ;  satis- 
fied from  facts,  and  information  diffused 
through  the  bench,  press,  and  other  sources, 
that  it  is  the  imperative  duty  of  every  indi- 
vidual, and  all  associated  bodies,  to  do  all  in 
their  power  for  the  purpose  of  securing  a  full 
and  efficient  trial  of  the  principle  of  prevention 
of  crime,  as  distinguished  from  what  has  been 
too  long  in  operation ~ that  of  its  punishment. 

'*  I  have  pleasure  in  subscribing  myself,  on 
behalf  of  the  Grand  Jury,  yours  most  respect- 
folly.  RoanRT  Harrison,  Chairman. 
"  Grand  Jury  Room,  Town  Hall,  Hull,  Jan.  6." 


with  their  committees,  consisting  of  men  of 
great  experience  and  alnlity*  are  the  proper 
representatives  of  their  brethren.  They  are,  I 
believe,  in  communication  with  each  other,  and 
I  must  sav  that  it  is  not  a  little  presumptuous 
in  a  member  of  the  other  branch  of  the  Pro- 
fession to  censure  the  course  of  proceeding 
adopted  by  the  Incorporated  Law  Society,  act- 
ing in  conjunction  with  upwards  of  40  Law 
Societies  throughout  Great  Britain  and  Ire- 

Burdened  with  the  tax  in  question,  I  should 
be  grateful  for  the  support  of  the  press  ia 
seeking  its  repeal,  but  it  is  really  mischievous 
to  throw  discredit  on  the  exertions  already  used, 
and  calculated  to  disunite  a  body  which,  in 
order  to  succeed,  must  pull  together. 

A  London  Attornby. 


SELECTION     FROM     CORRE- 
SPONDENCE. 


FBK-FARM   RBNT8. 

I  SHALL  be  obliged  if  some  of  your  Cor- 
respondents will  inform  me  where  conveyances 
of  fee-farm  rents  are  enrolled  or  registered,  and 
by  what  Statute,  and  whether  two  offices  claim 
the  honour.  A  hundred  years  ago,  a  convey- 
ance of  those  rents  was  enrolled  in  the  Tower. 

W. 
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APPLICATIONS  FOR  TAKING  OUT  AN 
RENEWAL  OF  CERTinCATES. 

On  the  let  day  of  February,  1854. 

AlleD,  Geo.,  27»  John  St.  Southwark ;  Mar- 
.  shall  St. ;  Waterloo  Road 

Archer,  James,  9,  Spencer  St.,  Goswell  Rd. 

Ash,  John  Geo.  Hele,  35,  Adelaide  Road, 
Hampstead ;  Canada 

Berrey,  Percival,  Liverpool ;  Halifax ;  Auck- 
land, New  Zealand 

Bolton,  J.,  1,  Princess  St. ;  Pelerboro' Vils,, 
King's  Road;  New  North  Street 

Biolton,  George  Bolton,  25,  Peter's  St.,  Is- 
lington ;  Nichol's  S^. ;  Northumberland  St. 

Booth,  Joseph  Wilkinson,  Rochdale 

Bottrill,  George,  Lutterworth 

Bowden,  James,  Laagharne 

Burchell,  Jas.,  2 1,  Red  Lion  Sq.,  Gordon  Sq. 

Byers,  James  Broff,  Pembroke 

Capron,  Jn.  Rand,  Guildford;  Chancery  Lane 

Clarke.  Thomas,  LeJcestcr 

Cooper,  Rt.,  jun.,  Cheltenham;  Gloucester 

Flndon,  Frs.,  Barton-on-the- Heath ;  Ships- 
ton-on-Stour 

Foot,  Chas.  Chalmers,  4,  Herbert  PL,  Strand 

Gabriel,  Wm.  Wallace,  44,  Lincoln's  Inn 
Fields 

Giles,  Hy.  Edw.  Broissant,  Hanley ;  Dun- 
dalk;  Edenbridge 

Grant,  Alexr.  Lorent,  8,  Eton  Villas,  Hamp- 
stead 

Griffits,  Henry,  Wendover ;  Burcott 

Goodger,  John  Swainston,  Gainford 

Gross,  Benjamin  Lilliston,  Ipswich 

Hardy,  Edward  Webb,  Charles  St.,  Notting 
Hill;  West  Wickham 

Holmes,  G.  Penfold,  15,  Great  James  St.; 
Cirencester;  Arundel 

Hooper,  Briscoe,  Bristol 

Hutton,  John  Reuben,  Bishop  Wearmouth 

King,  Charles  Stafford,  15,  Serjeant's  Inn 

King,  Wm.  Hy.  (Judge's  Order),  Black- 
heath  ;  Upper  Gloucester  St.  ;  FuUerton 

Lawrance,  John  Busley,  10,  Ck)wley  Place, 
Peckham 

Makin,  Thos.,  jun.,  Wharton;  Lancaster 

Mee,  Thos.  2,  Sidmouth  Street,  St.  Pancras 

Newstead,  Henry  James,  Otley 

Nunn,  Sturley,  jun.,  Ixworth. 

Okey,  Thomas  King,  Bristol 

Olive,  Joseph,  4,  Twyford  Bdgs.,  Lincoln's 
Inn  Fields 

Ord,  Charles  Ovington,  Gainsborough 

Pemberton,  Stephen  John,  Newcastle-iapon* 
TVne;  Hexham 

jPocock,  Geo.,  Shirley  Warren,  near  South- 
ainpton 

Richardson,  H.  F.,  Albert  Terr.,  Bayswater; 
Weetboume  Park  Place 

Robinson,  Hen.  Meggison,  14,  Victoria  PI., 
Clifton;  Bristol 

Rogers,  Arnold  Crane,  34,  lime  St,  City; 
Hanover  Square 

Simpaon,  Thomas  Fox,  Tunbridge  Wells 

Smith,  Wm.,  Langford ;  Weston-super-Mare 

Sutton,  Ellis  Price,  Lake ;  Sandown,  Isle  of 
Wight 


Vassall,  Robert  Lowe  Grant.  Yeovil ;  Bristol 

Vickers,  Thomas  Thwaites.  Newport 

Violett,  E.  William,  4,  lyioUon  Place,  near 
Waterloo  Bridge;  Banwell 

Upton,  G.,  2,  Hope  Cottages,  Camberwell; 
Birkenhead;  Liverpool 

Waldron,  Francis,  7#  Upper  Penton  Street, 
Pentonville 

Walthew,  Frederick  Jas.,  13,  Oxford  Terr., 
Ec^eware  Road 

Williams,  Edward  (Judge's  Order),  Swan- 
sea;  Talgarth 

Yearsley,  Stephen,  Cheltenham. 
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STATE   OP  THE   IRISH   BAR. 

Just  five  years  since  the  number  of  annual 
calls  to  the  Bar  was  25,  since  which  it  has  been 
gradually  decreasing  imtil  it  has  sunk  to  the  lov 
figure  of  two.  In  1847,  the  number  of  new 
law  students  was  40;  in  Trinity  Term,  1653, 
there  was  but  a  solitary  claimant  for  admission, 
In  the  second  branch  of  the  Profession  the  de- 
cline is  nearly  equally  striking,  but  the  case  of 
the  attorney  is  not  yet  so  bad  as  that  of  their 
brethren  of  the  horsehair.  Meanwhile  this 
fearful  falling  away — this  extension  of  the 
"  clearance  system  "  to  the  Hall  of  the  Four 
Courts — must  of  necessity  make  a  serious  dif- 
ference in  the  amount  of*^  revenues  heretofore 
received  by  the  Benchers  of  the  Queen's  Inns. 
The  income  of  this  influential  bodv  is  almost 
wholly  derivable  from  the  fees  paid  by  law  stu- 
dents and  attorneys*  apprentices,  and  the 
moneys  thus  received  have  been  dishurscd  with 
no  niggard  hand  in  buildings  and  other  im- 
provements ;  the  paymentt  in  this  way  darm(( 
the  last  20  years  being  estimated  at  UtUe  short 
of  70,000/.  Their  responsibilities,  including 
the  rent  of  all  the  Law  Courts,  are  very  heavy; 
and,  unless  fickle  Fortune  turn  up  something 
like  a  counter  "  social  revolution,*'  there  is  no 
knowing  what  ^t  finale  may  be. 

COLONIAL   LAW   APPOirfTMBNTS. 

Edward  M'Dowell,  Esq.,  has  been  appoint- 
ed Crown  SoUcitor  and  Clerk  of  the  Peace, 
Van  Diemen's  Land,  and  Francis  Smith,  Esq.? 
Solicitor-General,  Van  Diemen's  Land. 

SCOTCH   LAW   APPOlNTlfftHt. 

The  Cttieen  htt  been  pleasli^  to  appoint 
AletMtnder  Currie,  Esq.,  Advocate,  to  be  Shenff 
of  the  Shire  or  Sheriffdom  of  Forfar,  in  the 
room  of  James  L'Amy,  Esq.,  resigned.— From 
the  London  Gazette  of  17th  Jan. 

NEW   MEMBER  OF   PARLIAMENT. 

Sir  Michael  Hicks  Hicks  Beach,  Bart.,  for 
East  Gloucestershire,  in  the  room  of  HeDjy 
Charles  Fits  Roy  Somerset,  commonly  called 
Marquis  of  Worcester,  now  Duke  of  Beaufort, 
summoned  to  the  House  of  Lords. 
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C0ttrt  0f  0%8SicrrB. 

(Conun   Lord  ChtmceUar   md  Lord  Juitice 

TWnMT.) 

Is  re  Booth.    Jan.  13, 1864. 

LVKATIC.  —  AlaLOWANCB    TO    FATUXB  FOR 
PAST  MAINTBNA19CS. 

Held,  om  peiiiion  cot^drmmg  ike  Mmaier^e 
rtportJSndmg  that  noMng  was  dme  to  tke 
utate  of  the  deceased  father  qf  a  IumoHc 
M  respect  qf  wudrntenance  precious  to  an 
order  for  paymtnt  out  of  the  €mnual  pro- 
ceeds qfa  legacy  of  a  sum  for  maintenance, 
that,  unless  under  special  circumstances,  a 
father  could  not  be  allowed  anything  for 
past  maintenance  of  an  infant  lunatic. 
It  appeared  that  this  lunatic,  who  was  de- 
cored  of  muound  mind  in  1813,  had  resided 
wto  his  &ther,  and  that  in  March,  1838,  an 
orte  was  made  for  payment  of  500/.  a  year  out 
oftiie  annual  proceeds  of  a  legacy  devised  to 
iim  by  his  mother,  who    died  in  January, 
1837,  for  his  maintenance.    No  order  as  to 
past  maintctAmce  was  made,  and  in  1840  an 
appliartion  was  made  for  the  allowance  of  the 
same  from  January,  1837,  to  March,  1838, 
up^  which  a  reference  wa»  directed  to  the 
Mseter  at  the  father's  expense.    The  reference 
JW  not  proceeded  with  until  after  the  father's 
aesth,  in  1849,  but  on  his  executors  prosecut- 
ing the  inquiry,  the  report  found  that  nothing 
was  due  to  the  father's  estate.    This  petition 
was  now  presented  by  the  lonatic's  brother 
and  committee  to  confirm  this  report. 

MaHns  and  Shebbeare  in  support;  Bacon 
aad  Hardg,  for  the  executors,  contrk;  Kenyon 
for  the  next  of  kin. 

The  Court  said,  that  there  was  nothing  in 
the  present  case  to  take  it  out  of  the  general 
nile  that  s  father  could  not  be  allowed  for  the 
past  nudntenance  of  an  infant  lunatic  after  an 
order  for  an  allowance  out  of  the  lunatic's  es- 
tate, and  the  petition  confirmmg  the  report 
would  therefore  be  granted,  with  costs. 

Tamiyn  ▼.  Biehards.    Jan.  13, 1854. 

PLAIKTtFF    SUIBrO  IN   FORMA    PAUPBRT8. — 
FLSADIMO  OAVBK  IN  FBRSON.—PRACTICB. 

Held,  that  a  plaintiff  suing  in  form&  pauperis 
if  not  entitled  to  plead  his  own  cause,  but 
tkat  he  must  cqtply  to  the  Registrar  for 
counsel  and  attorney  to  be  assigned  in  the 
usual  manner. 

This  was  an  application,  by  the  plaintiff, 
who  sued  informd  pauperis,  for  leave  to  plead 
bis  own  cause. 

The  Court  said,  that  the  application  must  be 
refused,  as  he  might  have  counsel  and  solicitor 
assigned  to  him  on  application  to  the  Registrar. 

(Coram  the  Lord  Chancellor  said  Lords  Jus- 
tices,) 
Hicks  ▼.  SalUtt.    Nov.  21,  22 ;  Dec.  6,  6, 12, 
1853 ;  Jan.  14,  1854: 

SAliX  OF    ALLOTTBD    LAND    OF    If  ANOB  BY 


TBUSTRBS. — UNDBR  TRUST  FOR  PATMBNT 
OF  DBBT8. — 8BTTINQ  A8IDB.  —  ACCOUNT 
OF  RBNT  AND  PROFITS. 

By  a  marriage  settlement,  the  manor  of  W. 
was  conveyed,  on  the  determination  of  cet' 
tain  trusts,  to  such  uses  as  the  wife  might 
appoint,  and  under  an  Inclosure  Act  a  pOT' 
turn  of  land  was  allotted  to  the  trustee  at 
lord  of  the  manor,  and  he  afterwards  pur-' 
chased  the  portions  allotted  to  the  oiheir 
owners  and  formed  the  whoie  into  the  N. 
farm,  which  was  let  on  lease.  The  w{fe, 
by  her  will,  gave  all  her  lordship  or  manor 
of  W.,  together  with  all  courts  leet  and 
courts  baron,  fines,  quit  rents,  and  profits 
of  courts,  and  all  other  the  rights,  msai- 
bers,  privileges,  advantages,  and  appur- 
tenances, hehnaing  or  appertaining  thereto, 
to  the  plaintiff  s  father  for  life,  with  re,' 
mainder  to  the  plainiig^  in  tail.  She  gent 
the  residue  of  her  estate  in  trust  for  stde 
for  payment  of  debts,  and  the  trusteet  at" 
cordingly  sold  the  N.  farm  to  the  drfend- 
ant:  Held,  on  appeal  from  Vice-Chaneellur 
I  Wood,  that  such  sale  was  unauthorised  aad 
must  be  set  aside,  and  the  defendant  ac- 
count for  all  the  rents  and  profits  for  the 
whole  period  of  possession. 

This  was  an  appeal  from  the  decision  of 
Vice-Chancellor  1^'ood,  It  appeared  that  on 
the  marriage  of  Mrs.  Barker,  in  1796,  the 
manor  of  Watton,  Norfolk,  was  conveyed,  on 
the  determination  of  certain  trusts,  to  such 
uses  as  she  might  appoint,  and  that  in  1803  a 
portion  of  land  was  allotted  to  the  trustee  of 
the  settlement  as  lord  of  the  manor,  under  an 
Inclosure  Act,  and  that  he  had  afterwards  pur- 
chased the  portions  allotted  under  the  act  to 
the  other  owners  of  lands,  and  the  whole  were 
formed  into  the  Neaton  farm,  which  was  let  on 
lease  for  13  years.  In  1807,  Mrs.  Barker,  by 
her  will,  gave  all  her  manor  or  lordship  of 
Watton  Hall,  together  with  all  courts  leet, 
courts  baron,  fines,  quit-rents,  and  profits  of 
courts,  and  all  other  tne  rights,  memhers,  pri- 
vileges, advantages,  and  appurtenances  belong- 
ing or  appertaining  to  the  manor  or  lordship, 
to  Mr.  Hicks,  the  plaintiff's  father,  for  life, 
with  remainder  to  the  plaintiff  in  tail.  The 
testatrix  died  in  1813,  and  the  trustees  in  1814 
sold  the  Neaton  farm  under  a  trust  for  the  sale 
of  the  residue  of  the  estate  for  payment  of 
debts.  The  plaintiff  attcuned  his  age  of  21  in 
1849,  and  now  claimed  as  devisee  in  tail  of  the 
Neaton  farm  as  against  the  purchaser.  The 
Vice-Chancellor  having  decreed  for  the  plain- 
tiff, this  appeal  was  presented. 

The  Solicitor 'General,  Bolt,  and  Selwyn  for 
the  plaintiff;  Wigram  and  Toller,  for  the  de- 
fenaiant,  cited  Dormer  v.  Fortescue,  3  Atk. 
124;  Pettiward  v.  Preseott,  7  Ves.  541; 
Piekett  V.  Loggon,  14  Ves.  215;  Bowes  v. 
East  London  Waterworks'  Company,  3  Madd. 
375;  Edwards  v.  Morgan,  M'Cleland,  554; 
Attomey-Qeneral  v.  Mayor  qf  Exeter,  2  Ross. 


&0rtr  CbaitcrHor. 
Hart  V.  TWA.     Dtec.  22,  1853. 

DSATH  OF  BBFKNDANT  APTBR  DBCRKK. — 
STATBMBNT  F1LBD  UNDBR  ORDBR  44  OF 
AUGUST,  1852.  —  SUPPLBMBNTAL  OKDBR 
VNOBK  KQUITY  JURISDICTION  IMPROVK- 
HBKT  ACT,  8.  52. 

The  defendant  died  after  decree  in  a  ratf » emd 

a  statement  was  filed  pursuant  to  the  44tk 
Order  of  August,  1852  .*    Held,  that  the 
common  ettpplemental  order  votmld  be  made 
as  of  course  under  the  15  4*  ^^  V^^*  ^*  ^^t 
#.52. 
Thib  was  an  ap]iUc«tioa  lor  tlie  direetioa  of 
the  Court  in  this  6uit»  in  which  a  decree  had 
been  obtained^  upon  the  defendant's  aubRe- 
qaent  death.     It  appeared  that  a  statement 
bad  been  filed  pursuant  to  the  44th  Order  of 
7th  August,  1852,  which  directs,  that  "if  the 
phuntifiT  in  any  cause,  which  is  not  in  auch  a 
state  as  to  allow  of  an  amendment  being  oade 
in  the  bill,  shall  desire  to  atate  or  put  in  issue 
any  facta  or  circumstances  which  may  have- oc- 
cuned  after  the  institution  of  the  suit,  he  may 
state  the  same,  and  put  the  same  in  issue  by 
filing  in  the  Record  and  Writ  Clerks'  Office  a 
statement,  either  written  or  printed,  to  be  an- 
nexed to  the  bill;  and  such  proceedings  by 
way  of  answer,  eiridence,  and  otherwise,  are  to 
be  had  and  taken  upon  the  statement  so  filed, 
as  if  the  same  were  embodied  in  a  supplemental 
bill." 

Moxon,  in  snpport,  referred  to  the  15  &  16 
Vict.  c.  86,  s.  52,  which  enacts,  that  *'  upon 
any  suit  in  the  said  Court  becoming  abated  by 
death,  marriage,  or  otherwise,  or  defective  by 
reason  of  some  change  or  transmission  of  in- 
terest or  liability,  it  shall  not  be  necessary  to 
exhibit  any  bill  of  revivor  or  supplemental  bill 
in  order  to  obtain  the  usual  order  to  revive 
auch  suit,  or  the  usual  or  necessary  decree  or 
order  to  carry  on  the  proceedings ;  but  an 
order  to  the  effect  of  the  usual  order  to  revive, 
or  of  the  usual  supplemental  decree,  may  be 
obtained  as  of  course  upon  an  allegation  of  the 
abatement  of  such  suit,  or  of  the  same  having 
become  defective,  and  of  the  change  or  trana- 
miasioB  of  interest  or  liability." 


The  Lord  Chancellor  aaid,  that  the  common 
supplemental  decree  would  be  made  as  of 
courae. 
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362 ;   Clarhe  v.  Yonge,  5  Beav.  523 ;  Drum" 
morhd  v.  Duke  of  St.  Albans,  5  Ves.  433. 

The  Court  said,  that  by  the  demise  in  the 
will  of  the  manor,  all  the  demesne  lands  then 
included  in  or  afterwards  incorporated  with  it, 
paaaed,  and  that  therefore  the  land  sold  in  J  8 14 
was  also  mcloded,  and  had  been  improperly 
aold  by  the  trustees  of  the  residue.  As  to  the 
question  of  whether  the  defendant  was  bound 
to  account  for  the  renta  during  the  whole  pe- 
riod from  1814,  as  decreed  by  the  Vice-Chan- 
cellor,  the  matter  had  been  directed  to  stand 
over  for  an  arrangement  if  possible,  but  as  the 
parties  could  come  to  no  agreement,  there 
flsttat  be  an  order  that  the  defendant  should 
account  for  the  rents  and  profits  for  the  whole 
period  of  his  possession. 


9.axW  Tbuititt*. 
Coles  V.  StsM  and  another.    Jan.  16, 1854. 

VKNDOR  AND  PUBCH A»BR.— COVKKANT  HOT 
TO  BUILD  IN  FBONT  OF  LAND.  —  LIQUI- 
DATBD  DAMAOBi.  —  INJUNCTION  AD  IK- 
TBBIBft. 

0»'«  contract  far  sate  of  land,  the  vendor 
covenanted  that  a  fmrHon  infinnt  ofaploi 
rescrtfedbpkimshemld  nni  be  bmU  on,  Int 
ekoMbeiaid  outasa^ardem^amd  that  osjf 
bnikkng  thereon  skmid  be  nmetcdin  a Uu 
wiih  the  homses  on  the  other  lots,  oeeordtMS 
to  m  apec^ed  plan.     He  €fienoaris  told 
snshrtseroedlot^wkieh  mbnamntig pasted 
to  the  dt/endtmts,tmdersiimlatoaaenntt: 
Held,    CfNi/m%  the  deaisiom  of  Fice- 
Ohanoelhr  WoDd»  thai  1^  fMntif,wk 
i(»k  under  4meqfntoh  pofdmeny  was  «■• 
tkied  to  an  u^attttian  ta-mslraim  the  de- 
fatdanH  from  buHdsMg^  4xmbparp  m  tie 
caoenani-r^wUkaut  demdmy^n  tkaefeetrf 
a  daase.  not  k^e  tha  VioaXhaneeilor, 
for  payment  qf  a  stmaaHqttidateddamget 
for  breach  qfcooenaat^ 
Tuia  waa  «i  appeal  from  the  deriaioa  of 
Vice-ChanceUor  ITckmI.  (repoi^d  1  Kay,  i^h 
It  appeared  that  oaa  aak  in  19«3,^  eertain 
land  at  Cheltei^m  for  bwlding  ipncfNses,  it 
waa  covenanted  that  the  porohaaerB  shomA, 
within  a  limited  time,  erect  diwemnj^houMS  oa 
their  respective  lota,  in  a  uniferm  rowndm 
a  position  aa.  B]tecified  in  a  plan,  ami  tbat 
no  building  ahould  be  erected  on  the  poitioa(» 
ground  in  fmnt  of  each  lot,  but  tfcatrfiahodd 
be  laid  out  as  a  garden^  and  that  i\»  vendor 
should  dispoaa  of  the  oliher.lotk  o&^fiularie. 
stf  ictione,  and  ahould,  in  oaAe  hm  bmlt  on  toe 
part  reserved  by  hiaa»  bnid  in  a  line  with  the 
other  bou8^s  and  keep  aaisiilar  piecoof  landm 
front.    The  vendor  afterwards,  Wt  Wowthc 
other  conveyaneee  were  eotnpleted,  aOanjea 
the  knd  so  reserved  to  Mr.  Thomaa  iodes,  who 
entered  into  aimikr  covettanfts  aa  to  boilding 
uniformly  and  kebpiog  the  piece  in  front  m  a 
gardeD— the  vendor  covenantioK  that  die  otosr 
purchaaera  should  enter  into  aimilar  eoventnts 
with  Mr.  T.  Jonea.    One  of  the  lota  was  now 
vested  in  the  plaintiff,  who  had  obtained  an  m- 
jnncUon  to  restrain  the  defendants,  in  whom 
Mr.  Jones'  portion  had  become  vested,  from 
building  contrary  to  the  above  coveoant,  where- 
upon this  appeal  waa  preaented. 

Bacon  and  Slderton  in  support;  Boh  and 
Faber,  contrk. 

The  Lords  Justices  said,  that  as  the  case  had 
not  come  to  a  hearing,  and  this  was  an  inter- 
locutory application,  it  was  unnecessary  to  de- 
cide the  question,  which  arose  on  the  clause  m 
the  inatrument,  and  which  was  not  diacloscdm 
the  Court  below,  whether  the  defendant  might 
not  build  as  proposed,  on  paying  a  snmof  100/. 
by  way  of  Uquidated  damagea.  The  plaintiff, 
who  stood  in  the  poeition  of  the  original  pwr- 
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cbaser,  YuA  ahowa  apnnitf/acie  case  against 
the  defendants,  who  were  in  the  stead  of  the 
original  vendor,  and  a  hill  could  be  maintained 
to  enforce  the  due  perfonnance  of  such  cove- 
nant, according  to  T\»lk  t.  Moxkay,  11  Bear. 
571 ;  2  Pbill.  774 ;  and  the  decision  of  the 
Vice-Cbancellor  would  be  confirmed  —  the 
costs  to  be  costs  in  the  cause. 


»MMUr  of  tbf  naM. 
EsU  V.  Smythe  and  others.    Jan.  13, 1854. 

MARRIAGE  8RTTLRMBNT. — 6UB8ROOBKT  SE- 
PARATION.— POWER  TO  WIVE  OF  OIIPO- 
81TION    BY   #R»NCH   LAW. 

Ob  a  wmarria^  of  two  Enfftiih  mbfectM  tn 
FrmtcB  aeemtm^  to  the  Bngiiwk  fltrm,  a 
MeUitmgmt  wot  dhnms  mp  and  tJfteuiod  be- 
fort  uotariet  pubUe  in  the  Frenok-  form, 
wkrreby  o  nm  btkmginf  to  the  wifk  and 
ekmfged  ob  Mn^h  ettoim,  wn  mitUtd  cm 
4er  SB  motordmoowUh  tke  ndb  pf  French 
htm  and  tke  eiuiom  of  Paris.    A  separa- 
tiom  ieafc  plaaa,   and  acemrdm§  to  the 
Fransk  lam  ika  m^  had  a  ri^ki  to  dispose 
if  kar  inianoi  h^  wiUy  which  she  accord^ 
iagig  anaomed  in  faaonr  of  tha  plaintiff, 
her  asm :  Udd,  that  tha  appOintmtnt  was 
aatid,  akkoagh  tha  settlement  oonioined  no 
passer  to  appokst  taanabta  her  to  do  so  ffc- 
cording  to  Engliak  lass. 
On  the  matriagB  of  Dr.   Este  and  Miss 
Smythe,  ^  1803,  at  the    British  Embasvy, 
Paris,  a  settlement  was  drawn  op  and  esceeuted 
before  BoCBrKBpoblie  in  accordance  v^ith  the 
French  form,  whereby  a  sum  of  7«000/.,  be- 
longing to  Miaa  Sntythe  and  charged  on  real 
estate  in  this  comMary,  was  settled  on  her  in 
accordance  with  the  rule  of  French  law  and 
the  cnstom  of  Paris.    It  appeared  that  a  sepa- 
radon  soon  afteiwards  took  place,  and  the  wife 
died  in  1850,  appointing,  by  her  will,  dated  in 
Jannary,  1846,  the  plaintiff,  her  son,  her  exe- 
color  and  devisee,  and  this  suit  was  thereupon  i 
instituted  for  pavment  of  the  7,0002. 

Rovpei/and  oeavan  for  the  plaintiff;  Uoyd, 
R.  Pabner,  and  Boyle  for  the  defendant; 
Cotton,  Sargent,  and  Pearson  for  other  parties. 
The  Master  of  the  Rolls  said,  that  as  the 
settlement  was*  to  be  determined  in  accordance 
with  the  law  of  France  and  the  custom  of 
Paris,  under  which  she  would  be  entitled  to 
dispose  of  her  interest  by  will  upon  the  separa- 
tion, slthou^h  there  was  no  power  conferred 
by  the  mamage  articles,  the  husband  was  ex- 
cloded  from  claiming  under  his  marital  right, 
and  the  plaintiff  was  entitled  to  recover. 

9icf 'Ctxticellor  Hinlrfrinto. 
BScev.  Riee.    Nov.  16.  1853;  Jan.  12,  1S54. 

VENDOR  AND  PURCHASER. — PRIORITY  FOR 
UNPAID  PURCHASE-MONEY. — EQUITABLE 
MORTOAQBB. 

On  a  sale,  the  plaintiffs,  the  venders,  eaeenied 
a  deed  qfeoiweganee  to  the  defendant  and 
signed  a  recent  thereon,  for  the  whole  of 
the  eonsideration,  altkoagh  a  part  was  not 


paid.    The  dtfendant  afterwards  deposited 
the  conveyance,  together  with    the  other 
title-deeds  with  B.,  to  secure  en  advance  s 
Held,  thai  the  plaintiffs  had,  by  their  cob- 
dactt  lost  their  priority  over  £.  in  respect 
of  the  unpaid  purchase-money. 
It  appeared  that  the  plaintiffs,  the  owners 
of  real  esute,  had,  in  October,  1852,  sold  the 
same  to  the  defendant  Rice,  and  executed  a 
conveyance,  but  a  portion  of  the  purchase- 
money  remained  unpaid.    The  defendant  after- 
wards deposited  tlie  conveyance,  together  with 
the  title-deeds,  with  the  defendant,  Mr.  EadB^ 
to  secure  an  advance,  and  the  question  aroi^ 
whether  the  plaintiffs  or  Mr.  Bade  were  bop 
titled  in  priority. 

E.  Smith  for  the  pUiintiffs;  Elmsley  and 
•7.  V,  Prior  for  the  defendants. 

The  Vice-chancellor  said,  that  the  mla 
was,  that  priority  of  possession  prevailed 
where  the  equities  were  equal,  and  in  the 
present  case  as  the  mortgagee  itas  in  posses- 
sion of  the  deeds,  he  was  entitled  in  priority  to 
the  plaintiffs'  claim  for  the  unpaid  purchase 
money  diie  from  their  purchaser  and  mort- 
gagor, and  besides  they  had  precluded  them- 
selves by  executing  an  absolute  conveyance  to 
the  defendant  and  eigning  a  receipt  thereon 
for  the  whole  amount  of  consideration,  and  the 
defendant,  Mr.  Bade,  was  therefore  entitled  in 
priority. 

fVordsworth  v.  Barrow.    Jan.  14, 1864. 

WILL.— REPORT  OP  MASTER  A8  TO  ALLOW- 
ANCE UNDER. — ADJOURNMENT  OP  EX- 
CEPTION TO  CBAMBERB  POR  PURTHER 
EVIDENCE. 

A  testator,  by  her  will,  Greeted  an  allowance 
to  be  made  to  her  niece  for  rent  of  apart- 
ments and  hire  of  a  carriage,  when  ske 
visited  Tjondon,  and  the  Master  had,  on  a 
reference,  reported  as  to  the  amount  of  such 
allowance :  on  an  exception  being  taken  to 
its  amount  by  the  residuary  legatee,  the 
matter  was  adjourned  to  Chambers,  in  order 
to  adduce  additional  evidence  as  to  the 
propriety  of  the  allowance  by  the  Master, 
This  wss  an  exception  to  the  Master's  re- 
port as  to  the  annual  allowance  to  be  made  to  the 
niece  of  the  testator.  Lady  £.  Tufton,  in  ac- 
cordance with  her  will,  for  rent  of  apartments 
and  hire  of  a  carriage,  when  she  visited  London. 
Crai^  and  Jone$  Bateman  for  the  residuary 
legatee  in  support,  on  the  ground  the  payments 
were  not  intended  to  be  more  than  the  testatrix 
had  herself  paid  during  her  lifetime  to  her 
niece. 

Home  for  the  niece,  contrk;  Glasse  and 
Renshaw  tor  other  parties. 

The  Vice-Chancellor  said,  that  the  case  must 
be  adjourned  to  Chambers,  in  order  to  adduce 
additional  evidence  as  to  the  propriety  of  the 
aUowance  by  the  Master. 

Wright  v.  PelL    Jan.  16,  1854. 

HEARING  ON  PURTHBR  DIRECTIONS.*— DE- 
CLARATION OP  PLAINTIPP'b  LIABILITY 
ON,  WHERE   DECREE  SILENT. 


w 
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When  the  deewte  i»  a  wUfor  an  account  on 
the  dissoUuion  of  a  partnership  was  silent 
tu  to  the  i^fendarWs  claim,  th€U  the  pUdn- 
tiff^  was  liable  to  make  good  certain  debts 
which  were  lost  through  his  misconduct,  a 
declaration  of  such  liabilitsf  was  refused  on 
the  hearing  upon  further  directions. 
This  was  an  application,  on  this  suit^lbf  an 
•eooont  on  the  cussoltrtion  of  a  partnership, 
coining  on  for  farther  directions,  for  a  declara- 
tion tbAt  the  plaintiff  was  liable  to  make  good 
eertain  debts  which  were  lost  in  consequence 
of  his  miscondnct. 

TmreU  in  support ;  Bacon  and  Cole,  for  the 
plaintiff,  contriL* 

The  Fice^Chaneellor  said,  that  as  no  men- 
tion was  introduced  into  the  decree,  made  on 
the  hearing,  of  the  plaintiff's  liability  to  the 
^outstanding  debts,  the  claim  could  not  now  be 
set  up  on  forther  directions,  and  the  applica- 
tion must  therefore  be  reliised. 


Weston  y.  Bird.    Jan.  16,  1854. 

CLAIM. — 8PRCIFIC  FBRFORMANCE  OF  CON- 
TBACT.— XBROR  IN  PLAN  SHOWN  ON  SALS 
BY   AUCTION.— COSTS. 

On  a  contract  for  the  ourchase  of  land  en- 
dorsed  on  the  particulars  and  conditions  qf 
sale,  it  Qopeared  that  the  plan  shown  on 
the'  sale  oy  auction,  was  calculated  to  i 
lead  the  d^endant  into  the  belief  that  a 
a  strip  in  front  formed  part  of  the  prO" 
petty  sold,  but  which  was  in  fact  a  portion 
of  the  common  :  Held,  that  specific  perform- 
ance could  not  be  enforced,  but  the  claim 
was  dismissed  without  costs,  as  the  defendant 
had  shown  want  of  caution. 
This  was  a  claim  for  the  specific  performance 
of  an  agreement,  which  was   dated  in  June, 
1853,  and  indorsed  on  the  particulars  and  con- 
ditions of  sale   of  certain  freehold  property  | 
at  Stepney,  pursuant  to  such  conditions  of  sale. 
It  appeared  from  the  plan  shown  on  the  sale 
by  auction,  that  the  slip  of  land  in  front  formed 
part  of  the  property  agreed  to  be  sold,  but  it 
was  not  referred  to  in  the  particulars,  and  in 
fact  was  part  of  the  common,  and  the  defend- 
ant accordingly  claimed  compensation  in  re- 
spect of  this  piece  of  land. 

Dante/  and  Cairns  in  support;  Qreene, 
contra. 

The  Vice-Chancellor  said,  that  as  the  plan  had 
possibly  misled  the  defendant,  specific  per- 
formance could  not  be  enforced,  but  as  the  de- 
fendant should  have  exercised  more  caution  the 
claim  would  be  dismissed  without  costs. 


rMy  to  manage  the  mime,  and  he  had 

appointed  £.  to  let  the  same,    ILhadee- 

cordingUf  agreed  to  grami  a  lease  to  tki 

plaintiff,  but    had   described  hhms^  u 

agent  for  the  former  oni^.    A  demurer 

for  want  of  equity  by  the  loiter  was  owr- 

ruled,  and  held  that  the  drfendant  was  cs- 

titledto  a  spet^  performance. 

This  was  a  bill  for  the  specific  performanee 

of  an  agreement  for  the  iense  of  a  collieiy, 

which  was  held  by  the  defendant  and  Mr. 

Green  as  tenants  m  common.      It  appeared 

that  the  defendant  had  appointed  her  co-tenant 

as  her  agent  generally  to  manage  the  mine, 

and  that  he  had  appotntaed  Mr.  Elliott  to  let  it, 

and  an  agreement  for  a  lease  was  entered  ioto 

with  the  plaintiff  by  the  latter^  who,  however, 

described  himself  as  agent  for  the  defendmt, 

Mrs.  Gndnger. 

MaUns  and  Bates  for  Mr.  Oreen,  in  snppoit 
of  a  demnrrer  for  want  of  eqinty ;  Beeom  and 
ToUer  for  the  plaintiff,  contrii,  were  not  caDed 
on. 

The  Viee^Chaneeacr  said,  that  aKheo^ 
there  was  a  misdescription  of  the  character  tn 
which  Mr.  Elliott  acted,  yet  as  the  defepdanta 
might  have  enforced  the  specific  perfannaBee 
agamst  the  ]daintiff,  the  amement  on  the 
principle  of  motnality  ^ookl  be  enforced  ^ 
the  plaintiff's  instance,  and  the  demuntr  voold 
be  overruled,  with  costs. 


L 


^ixz»€bfMttVLax  ^titort. 
Hunter  v.  Grainger,    Jan.  12,  1864. 

SPECIFIC  PERFORMANCE  QF  CONTRACT  OF 
LEASE  OF  MINE  HELD  BY  TENANTS  IN 
COMMON. — AUTHORITY  TO  ACT  AS  JOINT 
AGENT. 

4  tenant  in  common  qf  a  colliery  had  ap^ 
j^ainted  her  co-tenant  as  her  agent  gene^ 


Voyle  V.  Hughes.  Novw  5, 1863 ;  Jan«  13,  IS^ 

ASSIGNMENT  OF  CHOSE  IN  ACTION.— VA- 
LIDITY OF,  WHERE  CONSIDERATION  VO- 
LUNTARY. 

N.;  tn  exercise  of  her  power  of  appointmeit 
under  her  marriage  settlement,  appeiettei 
fund,  subject  to  her  husband's  Itfe  interest, 
and  one  of  the  appointees  assigned  Jor  a 
consideration,  which  was  voluntarp,  to  ose 
of  the  husband's  daughters  by  a  fornff 
marriage,  under  whom  the  plaintiffs  tlfnetd: 
Held,  that  the  jUainliffs  were  entity  fi> 
^  payment  qf  the  fund. 

On  the  marriage  of  Admiral  andMrs-NoUe 
in  1820,  a  sum  of  3,900/.  3  per  cent.  conm» 
was  settled  in  trust  after  the  death  of  the  huB- 
band,  and  io  case  his  wife  should  die  m  ntf 
lifetime  without  issue  and  without  having  tf- 
ercised  her  power  of  appointment,  for  her  ne** 
of  kin,  according  to  the  Statute  of  DistributioJ 
In  November,  1840,  and  after  the  wife's  d«t^ 
one  of  such  next  of  kin  assigned  her  int««»ij 
one-fifth  of  the  fund,  subject  to  the  hoabana » 
life  interest  to  one  of  his  daughters  by  a  wr^ 
marriage,  in  consideration,  as  was  thereby  »' 
pressed,  of  natural  love  and  aflGjction,  and  ^ 
deed  was  transmitted  to  the  trustee,  and  a  W 
given  to  such  daughter,  under  whom  the  piaw" 
tiffs  claimed.  .     ,^ 

Bmsell,  Glaeeey  G,  8.  Lam,  and  Csam  ap- 
peared for  the  several  parties.  ^ 

The  Vice-chancellor  said,  that  the  ^^^^ 

of  the  doctrine  in  Meek  v.  Kettlewdl,  l^^ 

,475;    had   been    qnes^ned,  wlu»  ^^^ 


St^^erior  Comr$$  t  V.  C.  Shurt.-^r.  C.  Wood. 
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the  ToIuDtaiy  assignment  of  a  reversionarv  in- 
terest  as  a  mere  agreement,  to  which  this  Court 
could  «i¥e  no  effect.  If  that  doctrine  were  to 
prerul,  it  would  deprive  the  owners  of  rever- 
uonary  personal  property  of  their  right  of 
alieaation,  and  would  eonsequendy  materially 
diminish  its  value.  The  device  of  treating  an 
usignment  by  deed  as  a  mere  agreement,  or  of 
sapporting  it  by  force  onlv  of  a  valoaUe  con- 
sideration, was  resorted  to  m  the  first  place  to 
m^  rid  of  the  strict  ruk  of  law,  that  no  possi- 
bility or  choRe  of  action  could  be  assigned  : 
Thmos  V.  FreemaUf  2  Yem.  563 ;  Crouch  v. 
Mvth,  ib.  596 ;  Lord  Cttrferet  v.  Pasekol,  3 
P.  Wms.  197 ;  Cttdogmt  v.  Shame,  Sug.  V.  St  P. 
ni9(llAed).$  JFbrle^eiiev.  B<irtte<f,3Myl.&K. 
36.  Then  came  tiie  more  recent  decision  of  IMe- 
wkyr^Mmming,  I  DeG.  M'N.  &  G.  176,  which 
decided,  that  an  assignment  was  valid,  notwith- 
itsDding  the  want  of  valuable  consideration. 
The  deed  was  a  perfect  instrument,  and  the 
doctrine  did  not  amrfy,  that  being  incomplete 
and  without  a  valuable  consideration,  the  gift 
vaa  invaMd  in  equity:  AfUrolmi  v.  Smiik,  12 
Vea.  39;  EdioardB  v.  Joiier,  1  M.  &  Cr. 
326.  It  was  unnecessary  to  advert  to  the 
tffeetof  the  covenant  for  f further  assuraacf,  ac- 
mdmf(toComr.Bmmard,B  Hare,  310;  Suiiom 
f.Cketwifwd,  3Mer. 249;  Tuni.296.  The equit 
able  right  was  by  force  of  the  deed  of  assign- 
ment transferred  to  Miss  Noble  on  the  execu- 
tion of  the  deed,  and  no  valuable  consideration 
vaa  required  to  support  the  transaction,  and 
the  plaiotiffs  were  entitled  to  payment  of  the 


of  poor  married  women  at  their  own  habita- 
tions, and  there  was  only  one  institution  which 
claimed,  and  there  could  be  none  other,  and  aa 
between  it  and  the  residuary  legatee  effect  must 
be  given  to  the  testatrix's  benevolent  inten- 
tions. The  existing  institution  was  therefore 
entitled,  and  the  costs  to  be  paid  oiit  of  the 
estate. 


Coldwell  y.  Holme.    Jan.  16, 1854. 

CHARITABLB     BSaUBST     TO      INSTITUTION 
CBA8ING  TO   BXI8T. — CY   PRB8. 

A  fegtotrix,  by  her  will,  gawe  a  oum  of  money 

to  ike  treasurer  of  the  **  Benevolent  Jnsti- 

tution  f6r  deHoering  poor  married  toomen 

at  their  oum  habitations/'     It  appeared 

that  $he  had  mAtcribed  to  euch  an  institu- 

turn  which  was  now  defunct:  Held,  that 

the  legacy  was  payable  to  the  *'  Royal  Mo" 

l^rnity,  or  lying-in  charily  for  dekoering 

poor  married  women  at  their  own  habitO' 

tions"  y^hich  was  the  only  ineiitution  of 

ike  sort, 

Thb  testatrix,  by  her  will,  dated  in  1846, 

ffare  a  sum  of  200/.  to  the  treasurer  of  the 

''Benevolent  Institution  for   delivering  poor 

married  women  at  their  own  habitations,"  and 

it  appeared  that  she  had  subscribed  to  sudi  an 

inatitutioo,  which  however  ceased  to  exist  in 

1836.    The  bequest  was  now  claimed  on  behalf 

of  the  "  Royal  Maternity,  or  lying  in->charity 

for  ddi^ring  poor  married  women  at  their 

own  habitations,"  and  their  treasurer  now  pre- 

MDted  this  petition  for  payment. 

^aftntin  support;  Ikmiel  and  Taylor  for 
tbe  residuary  legatees;  iio^fft  for  the  eaecu- 
tor ;  Southgate  lor  the  treasurer  of  the  defunct 
todety. 

The  Vice-^ChanceUor  said,  that  the  be^oeat 
*^  to  a  benevolent  institutioD  for  the  dehvery 


Atchesou  Y.  he  Mann.    Jan.  11,  12, 1854. 

ISSUE   AT   LAW.^NBW  TRI4I'* — DIBCOVBftY 
OF   BVIDBWCB. 

A  new  trial  qf  an  issue  was  refiisod,  wM 
costs,  as  to  the  legitimacy  (/  a  party,  on 
the  ground  of  the  discovery  of  new  evidenoe 
since  the  trial,  where  it  appeared  that  such 
eoidenoe  consisted,  almost  entirely  of  4»- 
clarations  of  persons  who  might  have  been 
subptenaed  on  the  trial. 

This  was  a  motion  for  a  new  trial,  in  regard 
to  a  question  of  legitimacy,  in  this  suit,  on  the 
ground  of  the  discovery  of  new  evidence  since 
the  trial  took  place. 

Craig  and  Welford  in  support ;  "Roll,  Daniel, 
and  Jolliffe,  contrii,  were  not  called  on. 

The  vice-chancellor  said,  that  as  the  new 
evidence  consisted  almost  entirely  of  declaffa-^- 
tions  of  parties,  members  of  the  family,  who 
might  have  been  subpcenaed  on  the  trial,  the 
motion  would  be  refused,  f^rith  costs. 

Rowley  v.  Rowley.    Jan.  13, 14,  1854. 

MARBIAOB  8BTTLEMBNT.  —  EXBRCISE  OT 
POWER  OF  APPOINTMENT  AMONG  YOUNOBR 
CHILDREN.  —  SETTING  ASIDE  ON  GROUND 
OF   FRAUD. 

Cfrcii8Mfa«ce#  under  which  the  Court  refused 
to  set  aside  deeds  of  appointment  under 
powers  in  a  marriage    settlement  among 
younger  children,  on  the  ground  the  ap'^ 
pointor  had  eaecuted  the  deeds  in  consc' 
quence  of  an  arrangement  for  his  own  pe- 
cuniary  benefit. 
By  a  settlement,  dated  in  1881,  ceruin  es- 
tates were  settled  in  trust  to  raise  portions  to 
the  amount  of  30,000/.  for  two  or  more  of  the 
younger  children  of  Lord  Langford,  in  such 
proportions  as  he  should  appoint,  and  in  de- 
fault of  appointment  among  them  equally.    It 
af^[>eared  that  Lord  Langford  had,  by  two  deeds, 
appointed  5,000/.  to  the  plaintiff',  and  2&fiOOl, 
to  the  defendant^  who  were  the  two  younger 
children,  and  this  suit  waa  instituted  to  set  the 
same  aside  on  the  ground  they  had  been  exe- 
cuted in  consequence  of  an  arrangement  for  his 
own  pecuniary  Denefit. 

The  SoUeitor^Oeneral,  Roll,  and  Flather 
for  the  plaintiff;  cited  Saisum  v.  Qibbs,  3  De 
G.  8(  S.  343;  Daubeny  v.  Cockbum,  1  Mer. 
638 ;  Sir  F.  Kelly,  Elmsley,  SLudlShapter  for 
the  defendant ;  Bacon  and  Leiotn  for  the  so- 
licitor to  the  appointor;  V.  Johnson  for  the 
trustees. 

The  Fi^-ChaneeUor  said,  that  the  deeds 
had  been  properly  executed,  and  were  in  the 
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custody  of  his  solicitor,  although  thejr  thould 
have  been  perhaps  in  strictness  in  the  posses- 
sion of  the  trustees.  It  appeared  that  Lady 
Lan^i^ord^  who  was  living  apart  Crom  her  hua* 
band  was  entitled  to  a  large  sum  as  inn-raoney 
and  as  jointurei,  and  that  on  Lord  Langford 
requiring  a  sum  of  70^000/.,  he  had  in&eed 
his  wife  to  postpone  the  payment  of  her  piop 
money  and  jointure,  on  his  executing  his  power 
of  appointment  in  favour  of  the  plaintiff  for  at 
least  5,000/.,  and  he  accordingly  aid  so  by  deed, 
dated  January  21,  1839,  and  on  the  follow- 
ing day  he  executed  the  second  deed  appoint*- 
ing  the  remainder  to  the  defendant.  Tne  only 
cases  in  which  the  Court  interfered  to  set  aside 
appointments  under  powers  were,  when  the 
deed  appeared  to  be  a  fraud  on  the  donor  of 
the  power,  when  the  fraud  was  upon  the  parties 
interested  in  the  distribution  of  the  fund,  and 
when  there  was  fraud  both  on  the  power  given 
to  create  as  well  as  to  distribute  the  fund.  The 
second  deed  was  probably  executed  in  order  to 
exercise  his  power  of  appointment  as  to  the 
whole  fund,  and  it  must  be  upheld,  and  the 
bill  be  dismissed,  with  costs. 


L 


Court  at  ^vLttvCi  Stntfy. 

Maclae  and  others  v.  Sutherland  and  othen, 

Nov.  18,  -22,  1853;  Jan.  12,  1854. 

PROMISSORY   NOTE.— ON  BKUALF  OF  BANK- 

ING   CO-PARTNERSHIP. — AUTHORITY. 

Certain  promi$8ory   notes^  payable  in  Jive 
years,,  were  drawn  by  the  ^reotore  qf  ^ 
banking  co-partner$hip  for  themselveB  and 
the  other  shareholders  jointly  and  severally 
for  200L  value  received  on  account  of  the 
company,  and  were  used  for  the  ptarposes 
qfearryiny  on  the  busimss :  Held,  cm  spe- 
cial case,  that  as  the  directors  had  amtho* 
rity  under  the  deed  qf  settlement,  the  plam" 
tiffs,  whQ  held  the  notes  as  trustees  under 
a  nuarriage  settlement,  were  entitled  to  re- 
cover thereon  for  principal  and  interest  at 
6  per  centm 
This  was  a  special  case  for  the  opinion  of 
this  Court.   The  action  was  brought  to  recover 
the  amount  of  certain  promissory  notes,  dated 
in  August,   1846,  in  the  following  form:-* 
"We,  the  Directors  of  the  Royal  Bank    of 
Australia,  for  ourselves  and  the  other  share- 
holders of  the  said  company,  jointly  and  seve- 
rally promise  to  pay  to  George  Henry  Wray, 
or  bearer,  on  August  1,  1831,  at  the  Union 
Bank  of  London,  the  sum  of  200/,  for  value 
received  on  account  of  the  company  ;*'  and  was 
signed  by  three  directors  and  entered  by  the 
secretary.    The  notes  were  employed  in  the 
business  of  the  company,  and  had  come  into 
the  plaintiffs'  hands  as  trustees  of  a  marriage 
settlement.    On  the  trial,  before  Lord  Camp^ 
bell,  C.  J.,  at  the  London  Sittings  after  Trinity 
Term,  1852,  the  plaintiffs  obtained  a  verdict 
subject  to  this  special  case. 

H.  Hill  and  Cowling  for  the  plaintiffs ;  Sir 
F.  Kelly,  Bramwell,  and  G.  Rochfort  Clarhe  for 
the  shareholders;  Prentice  for  the  defendant 
Sutherland,  a  director. 


Cur.  ad,  vwll. 
The  Court  said,  if  the  parties  who  signed  the 
notes  had  authority  to  bind  the  shareholden 
by  a  joint  note,  the  obieG^oo  that  the  word 
"  severally  "  wosdd  only  render  such  as  acta- 
ally  aigaeid  hable>  was  untenable  as  the  word 
was  inoperative  and  might  be  rejected.  And 
the  notes  also  sufficiently  expressed  that  all  the 
shareholders  werfrto  be  JiaUe,  if  the  directon 
had  authority  to  make  siieh  notes  without  ena- 
merating  die  names  of  all  the  sfaattiholderB : 
Bi^parte  Buaklsy^  in  re  Clarke,  14  M.  &  W. 
469 ;  Hall  v.  Smith,  1  B.  &  Or.  407 ;  2  D.  & 
R.  504 ;  and  the  leafih  of  time  during  which 
they  had  to  run  did  not  affeet  their  validity. 
The  question,  therefore,  was,  whethtf-  the  di- 
rectors had  ambority.  They  had  the  ordiaarj 
powers  of  partners  necessaiy  for  carryxag  on 
their  bostness,  and  thU  in  the  present  esse 
could  only  be  effected  by  bomwing  iboik^, 
and  they  must  be  taken  to  have  the  sotbontj 
of  the  shareholders  for  such  purpose  :  Bankqf 
Australasia  v.  Breillat,  6  Moore^  P.  C.  151 
Under  the  deed  of  settlement  they  were  aatho- 
rised  to  carry  on  the  business  of  the^companf, 
and  to  establish  bsanch  banks,  and  for  this 
purpose  to  raiae  money  to  be  employed  as  ca- 
pital, and  therefore  to  make  promissory  notes 
to  be  given  as  security  for  the  mone^  thus  bor- 
rowed. It  was  a  transaction  for  a  loan  at  5 
per  cent,  for  a  given  period,  the  promiMory 
note  being  a  mere  security  for  the  repaymciit 
of  the  money.  There  was  no  difficulty  in  ai- 
certuning  the  sum  lent  and  the  amount  to  be 
recovered,  which  included  the  interest  from  the 
time  of  the  advance,  and  in  accordance  mth 
Denton  v.  Rodie,  3  Campb.  493,  the  plaiotiffe, 
who  were  bond  fide  holders  of  the  notes  aad 
lenders  of  the  amounts  thereby  secured,  were 
entitled  to  recover,  and  judgment  was  accord- 
ingly entered  for  the  principal  and  interest. 

Lumiey  v.  Gye,    Jsn.  14,  18^4* 

COMMISSION  TO  rORBIGN  COURT  TO  EX- 
AMINB  WITNESSES. — COSTS  OP  rORMBB 
ABORTIVE    COMMHSfON. 

A  commission  to  examine  witnesses  in  Pntti^ 
had  failed  on  the  ^fitnesses  rtfusing  to  be 
examined  except  according  to  the  Pruisies 
law.    A  rule  was  made  absolute,  on  pff 
ment  of  the  costs  of  the  former  commissm, 
for  the  issue  of  a  commission  to  the  12oyo' 
Court  of  Berlin,  within  four  days,  end  to 
be  returnable  within  a  month. 
Trim  was  a  rule  ittn  granted  on  Nor.  25 
last,  for  the  issue  of  a  commission  to  the  Royal 
Court  of  Berlin  to  take  the  examination  of  cer- 
tain witnesses  in  Prussia,  on  its  appeariofT  ^^ 
the  commission  issued  on  June  10  last  bad 
failed  by  reason  of  the  witnesses  refusing  to  be 
examined  unless  in  accordance  with  the  rules 
of  Prussian  law. 

By  the  1  Wm.  4,  c.  22,  s.  4,  it  is  enacted. 
that  "  it  shall  he  lawful  to  and  for  each  of  the 
said  Courts  at  Westminster,"  "and  tbcsererai 
Judges  thereof,  in  every  action  depending  in 
such  Court,  upon  the  application  of  any  of  tw 
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parties  to  such  suit,"  "  to  order  a  oommiMioii 
tolBsne  for  ibe  ezuntiuition  of  witneases  on 
oath  at  any.  place  or  placet  out  of  such  jmu- 
dictioDj  by  interrogatories  or  otherwise,  and  by 
the  same  or  any  sabsequent  order  or  orders  to 
give  all  such  directions  touching  the  time* 
pbce^and  mannet  of  auch  examination." 

Sir  F.  Thesiger,  Hoapims,  and  HuddksUm 
shoved  cause,  citing  Boekm  y.  MtUadew»  10 
C.  B.  898 ;  C%  V.  Stevmutm^  3  A.  &  E.  807 ; 
5N.&M.318. 

The  Attomey^Gtnerali  Creasy^  and  fVilUs  in 
support,  referred  to  Poagford  y.  O'Connor,  5 
M.&W.  673. 

The  Court  said*  that  the  commission  would 
issue  on  payment  of  the  costs  of  the  former 
commission,  and  the  ruk  would  therefore  be 
absolute  for  its  isaue  within  four  days,  to  be 
retoroable  in  one  month. 


Tirserv.  Midland  Railway  Company »  Jan.  14^ 

1854. 
NKW   TBXAL    OV    ACTION     WHBSf    VKfiDtCT 
LBSa  THAN  20/.,  RBFUiED. 

A  ruk  was  rrfusedfor  a  new  trial  in  an  ae- 

tk>n  where  the  verdict  passed  for  15/.  only 

— «Aer»  the  verdict,  although  wrong,  was 

Mt  perverse,  and  no  prineiple  was  involved 

m  the  case. 

This  was  a  motion  for  a  new  trial  in  this 

action,  which  was  brought  to  recover  the  value 

of  a  portmanteau  lost  by  the  negligence  of  the 

defendants' servants,  and  on  the  trial  before 

Lord  Campbell,  O.  J.,  the  plaintiff  obtained  a 

verdict  with  15/.  damages. 

•f  •  Maeaulay  in  support,  on  the  ground  the 
Terdict  was  against  eviqence. 

The  Court  said*  that  as  the  verdict,  although 
wrong,  was  not  perverse,  and  there  was  no 
principle  involved  in  the  case— the  general  rule 
that  a  new  trial  would  not  be  ff ranted  in  cases 
^er  20/.  would  prevail,  and  the  rule  would 
here/oaed. 


fftiiftn'tf  Dtn^i  ^vutiu  Cawtt. 
iCoTBm  Brie,  J.) 

Holland  V.  Fos.    Jan.  17,  18*f4. 

PATINT  LAW  AMENDMENT  ACT. — RULE  FOR 
INJUNCTION,  ACCOUNT,  AND  INSPECTION. 

^Ttlewas  nutde  absduts  in  the  first  intiance 
for  an  injunction,  under  the  15  4>  16  Vict, 
C'  83.  s.  42,  where  the  plaintiff  had  obtained 
a  verdict  in  an  action  for  the  infringement 
of  a  patent,  and  for  an  account  within  10 
<^t,  but  the  application  for  an  inspection 
of  boohs  was  directed  to  stand  over  for  such 
10  days. 

This  was  an  application  under  the  16  &  16 
v^^i  c.  83,  s.  42,  tor  a  rule  for  an  injunction, 
^nd  on  the  defendant  to  deliver  within  ten 
^  a  true  account  of  all  umbrellas  and  para- 
jwes  sold  by  him  since  the  action  was  brought 
lor  the  infringement  of  the  plaintiff's  patent, 
jpd  m  which  the  plaintiff  had  obtained  a  ver- 
.1'/?^  for  liberty  to  the  plaintiff  to  inspect 
*e  defendant's  books. 


IVebsier  in  support  said,  the  rule  was  abso* 
lute  in  the  first  instance. 

The  Court  bM,  that  the  rule  would  be  made 
abaolttta  for  an  injunction  and  for  an  account 
within  10  days,  but  the  other  part,  for  the  in» 
spection,  would  stand  over,  in  order  to  show 
some  particular  grounds  for  such  inspection. 


Cnurt  nf  Common  9^ia. 

Hittmorey.  General  Steam  Navigation  Company 
Jan.  11,  1854. 

NEW  TRIAL  OF  ACTION  FOR  DAMAGES  ON 
SINKING  OF  COAL  BARGE.  —  QUESTION 
FOR  JURY. 

A  rule  nisi  was  reused  for  a  new  trial  of  an 

action  for  damages  by  reason  qf  the  dtfea^^ 

ants'  steam  vessel  being  navigated  down  the 

river  at  a  greater  speed  than  four  miles  an 

hour,  whereby  the  plaintiff's  coal  barge 

was  swamped,  on  the  grounds  that  the 

barge  was  overladen  and  the  vessel  not  pro- 

ceeding  at  such  speed, — those  facts  being 

questions  for  the  jury* 

This  was  a  motion  for  a  rule  nisi  to  set 

aside  the  verdict  for  the  plaintiff,  and  for  a 

new  trial  in  this  action  by  the  owner  of  a  coal 

barge  to  recover  damages  against  the  defend- 

ants  for  having  swamped  his  barge  by  the 

swdl  occasioned  from  raaning  their   steam 

vessel  down  the  river  at  a  greater  speed  than 

four  nriles  an  hour.    The  trial  took  frface  at 

the  London  Sittings  after  Michaelmas  Term 

last,  before  Jervis,  L.  C.  J.,  when  the  plaintiff 

obtained  a  verdict. 

Knowles  in  support,  on  the  ground  the  ver- 
dict was  against  evidence,  the  barge  being 
overladen  and  the  steamboat  not  going  at  a 
greater  speed  than  four  miles  per  hour. 

The  Court  said,  that  as  the  question  was  one 
for  the  jurf ,  the  rule  must  be  refused. 

Crouch  T.  London  and  North  Western  Railway 
Company.    Jan.  17, 1654. 

RAILWAY  COMPANY. —  LIABILITY  AS  COM- 
MON CARRIERS.— DETENTION  AT  TERMI- 
NATION  OF   LINE. 

Where  a  railway  company  gave  out  to  the 
public  that  they  were  common  carriers,  and 
conveyed  goods  to  S.,  in  England,  and  to 
G.,  t»  Scotland:  Held,  that  they  were 
liable  for  the  detention  of  the  plaintiff's 
parcels  at  the  termination  of  their  Une, 
where,  according  to  arrangement  with  other 
railway  company  s,  parcels  were  forwarded 
to  S.  and  G.,  and  where  they  had  so  con- 
veyed  parcels  for  other  parties  than  the 
plaintiff. 
Held,  also,  that  they  were  not  entitled,  eacept 
when  the  goods  were  dangerous  or  of  great 
value,  to  have  the  quality  of  the  contents  of 
the  parcels  declared. 
This  was  an  action  by  the  plaintiff,  a  com- 
mon carrier,  to  recover  damages  for.  the  deten- 
tion of  a  parcel  b^  the  defendants,  who  were 
also  common  earners.    The  matter  now  came 
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on  in  the  form  of  a  special  ease.  It  appeared 
that  the  plaintiff,  at  hie  receivini^  houses  in 
London,  coUected  parcels  for  transmission  to 
Sheffield  and  Glasgow  hy  the  defendants,  and 
packed  the  parcels  for  the  several  towns  on  the 
route  into  one  large  parcel,  addressed  to  their 
several  agents  for  dehvery.  The  defendants' 
lice  towards  Sheffield  terminated  at  Rugby,  and 
towiurds  Glasgow  at  Preston,  but  they  had  en- 
tered into  arrangements  with  other  railway 
companies  to  forward  luggage  to  those  places. 
The  defendants  issued  an  order  that  packed 
parcels  should  be  invoiced  to  the  stations  on 
their  line  only,  and  be  pre-paid  over  their  line, 
and  that  they  would  pay  no  carriage  on  such 
parcels  being  delivered  to  them  by  other  com- 
panies or  carriers,  and  the  Midland  Rulway 
Company  also  issued  a  similar  order,  but  the 
railway  company  from  Preston  to  Glasgow  had 
issued  no  such  order. 

The  plaintiff,  having  notice  of  these  orders, 
had  forwarded  a  packed  parcel  to  the  defend, 
ants'  station  in  London  for  transmission  to  his 
agent  at  Sheffield,  and  the  defendants  had,  on 
not  being  informed  of  its  contents  in  sccord- 
ance  with  their  request,  refused  to  book  it  be- 
yond their  station  at  Rugby,  from  whence  it 
was  conveyed  by  the  Midland  Rsdlway  Com- 
pany to  Sheffield,  after  a  detention  at  the 
former  place.  It  however  appeared  that  they 
had  conveyed  parcels  for  other  persons  direct 
to  Sheffield.  A  similar  detention  also  took 
place  at  Preston  of  a  parcel  directed  to  Glas- 
gow, whereby  the  plaintiff  had  suffered  injury 
in  his  business. 

Broum  and  Crouch  for  the  plaintiff;  Atherion 
and  Boffill  for  the  defendants. 

The  Court  said,  that  the  defendants,  who 
were  by  the  Act  of  Parliament  placed  t>n  the 
footing  of  common  carriers,  had  held  them- 
selves out  to  the  public  as  common  carriers  in 
England,  and  to  carry  from  London  to  Glas- 
gow. They  were  tnerefore  bound  to  carry 
within  reasonable  limits  in  England  all  goods 
tendered  for  carriage  between  the  places  to 
which  they  professed  to  carry,  and  also  to  the 
place  beyond  the  realm  to  which  they  had  held 
themselves  out  to  the  public  as  common  car- 
riers, as  well  for  the  plaintiff  as  for  everybody 
else.  They  had  no  authoritv  to  know  the 
nature  and  quality  of  the  goods  tendered,  al- 
though they  were  entitled  to  make  inquiry 
with  respect  to  dangerous  articles,  and  to  have 
the  value  declared  where  the  goods  were  of 
great  value.  The  plaintiff  was  therefore  en 
titled  to  recover. 


Cotirt  at  (^cl^tqtUr* 
Lygo  V.  Newbold.    Jan.  13,  1854. 

ACTION  FOR  PBRSONAIi  INJURY  TO  PLAIN- 
TIFF ON  RBMOVAL  OF  00008.  —  CON- 
TRACT. 

On  the  defendant  being  Mred  by  the  plaintiff 
to  remove  her  goods  in  his  carty  she  rode 
isith  his  permission  in  his  eart^  and  was 
thrown  out  and  received  injury:  Held, 
that  as  the  dtfendant  had  only  amtrmeted 


to  remove  the  goods,  the  plaint^  couU  not 
recover  Jbr  the  personal  injmry. 

Tms  was  a  motion  pursuant  to  leave  re- 
served to  increase  the  damages  in  this  action, 
which  was  brought  to  recover  for  personal  is- 
juries  sustsdned  by  the  plaintiff,  and  for  da- 
mages done  to  certain  goods  by  the  breaking 
down  of  the  defendant's  cart,  whilst  removing 
such  goods  for  her.  It  appeared  that  the 
plaintiff  had,  with  the  defendant's  permission, 
got  into  the  eart,  and  was  thrown  out  and  re- 
ceived a  broken  lea.  On  the  trial,  at  the  last 
sittings  at  Guildhall,  Pollock,  L.  C.  B.,  had  di- 
rected the  jurv  to  find  for  the  damage  to  the 
goods  only,  suoject  to  this  rule. 

Hoggins  in  support. 

The  Court  said,  that  as  the  defendant  had 
only  contracted  to  convey  the  gooda  and  not 
the  plaintiff,  the  rule  must  be  refused. 

Exparte  Moses  ;  Beswick  v.  Boffey,    Jan.  15, 
1864. 

COUNTY  COURT.— INTBRPLRABKR  SUMMONS. 
—  OBJECTIONS  AS  TO  PARTICULASS  OF 
CLAIM  AND  BRRVICB  OF  NOTICB.  —  AP- 
PBAL. 

Held,  that  the  proper  course  on  objection  hms 
taken  to  the  sufficiency  of  the  porHcvkn 
of  claim  or  of  service  of  the  notice  on  an 
interpleader  summons,  under  the  145M  nU 
of  the  County  Courts,  is  to  adjourn  tke  we, 
in  order  to  rectify  the  defed. 
And  held,  that  no  appeal  lies  under  that  n^ 
or  under  the  13  ^  14  Vict.  c.  61,  t.  14,/ro« 
an  interpleader  summons. 
This  was  an  appeal  from  the  decision  of  the 
Judge  of  the  Clerkenwell  County  Court,  on 
tlus  interpleader  summons.     It  appeared  that 
Miss  Moses,  the  respondent,  claimed  cexm 
goods  which  had  been  seised  by  the  plaintiff 
under  a  judgment  in  the  above  plaint,  and  on 
the  hearing,  the  Judge  had  overruled  the  ob- 
jections as  to  the  aufficiency  under  the  H5tn 
rule  of  the  County  Courts,  under  the  12  &  13 
Vict.  c.  101,  s.  12,  of  the  partkulars  of  claim  m 
not  setting  out  the  precise  origin  of  the  title  to 
the  goods  and  also  of  the  service,  ao<i  had 
heard  the  case  on  the  merits,  and  decided  in 
favour  of  the  dahn. 

Ogle  in  support,  referred  to  the  149th  nrie, 
which  regulates  the  practice  on  an  appeal,  undff 
the  13  &  14  Vict.  c.  61,  s.  14,  by  ''any  party 
dissatisfied  with  the  determination  or  direction 
of  the  Court  in  point  of  law,  or  upon  the  ad- 
mission or  rejection  of  atiy  evidence."  . 
Robinson  for  the  respondent,  was  not  caUea 
on.  , 

The  Court  said,  the  proper  course  where  ob- 
jection was  taken  to  the  sufficiency  of  th«  JJ|J 
tice,  was  to  adjourn  the  summons,  under  to 
145th  rule,  in  order  to  give  a  claimant  the  op- 
portunity to  deliver  a  fresh  particular,  W^. 
was  never  intended  that  there  should  he  to 
appeal,  or  tiiat  a  defect  in  tiie  particulars  or  w 
the  service  should  bar  tiie  right  of  the  cU^ 
ant.    The  appeal  would  therefore  be  disousscu 

with  costs. 
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THE  APPROACHING  SESSION. 


.       PROSPECTS   OF    LAW   REFORM. 

Ordinary  topics  of  professional  interest 
«re  in  a  great  degree  absorbed  by  the  an- 
ticipations connected  with  the  opening  of 
the  Session  of  Parliament  on  Tuesday  next. 

The  exciting  question  of  peace  or  war 
can  no  longer  be  said  to  weigh  in  the  ba- 
lance. It  seems  now  to  be  irrevocably  de- 
termined that^  with  a  population^  a  Court, 
and  a  ministry,  equally  well  disposed  to 
peace,  England  is  about  to  plunge  neadlong 
into  a  war,  the  combinations  resulting  from 
which  no  man  can  control,  and  the  termi- 
nation of  which  it  is  impossible  to  foresee. 

Weaned  with  the  conflicting  conjectures 
of  journalists,  and  perplexed  with  the  con- 
tndictorv  statements  published  under  the 
colonr  of  facts,  the  Public  looks  with  un- 
usual, but  excusable,  anxiety  for  an  antho- 
ritative  announcement  of  the  true  position 
of  affairs,  and  of  the  circumstances  which 
create  the  stern  necessity  that  demands 
increased  armaments,  and  justifies  the  rup- 
ture of  friendly  relations.  Connected  m 
men's  minds  with  the  subject  of  foreign 
policy  is  the  imputed  interference  of  the 
first  subject  in  the  realm — the  husband  of 
the  Sovereign — in  matters  the  couduct  of 
which  is  supposed  to  devolve  exclusively 
upon  the  responsible  servants  of  the  Crown. 
The  people  of  England,  we  may  venture  to 
state,  look  to  the  meeting  of  Parliament, 
hoping  »and  trusting  to  receive  a  satisfac- 
tory assurance  that  the  vague  but  disquiet- 
ing'rumours,  in  reference  to  this  illustrious 
personage,  are  without  foundation. 

Next  in  importance  to  the  war  question 
— ^though  it  must  be  confessed  with  a  long 
interval  between  —  comes  the  promised 
measure  for  improving  and  correcting  the 
abuses  of  the  representative  system.     In 

Vol.  xlvii.     No.  1,3.51. 


what  spirit  this  subject  will  be  entertained 
and  discussed  under  the  frowns  of  "vp^- 
visaged  war,'*  remains  to  be  seen.  There 
appears  to  be  a  growing  feeling  that  her 
Majesty's  Government  would  find,  in  the 
gravity  of  the  situation  and  the  increased 
responsibilities  it  has  produced,  an  ample 
justification  for  deferring,  to  a  more  tranquil 
season,  the  consideration  of  a  topic  so  pe- 
culiarly calculated  to  excite  party  fteling 
as  a  change  in  the  representation  of  the 
people. 

How  far  "  the  still  small  voice  "  of  Law 
Reform  will  be  heard  in  the  war  fever  which 
it  is  to  be  feared  is  approaching,  can  only  be 
conjectured?  It  is  reasonable  to  elpect 
that  those  in  authority  will  not  postpone  the 
introduction  of  measures  of  social  improve- 
ment for  which  the  public  mind  is  fully 
I  prepared,  upon  the  ground  that  increased 
energy  and  activity  have  become  necessary 
I  in  particular  departments,  to  which  circum- 
I  stances  have  given  increased  importance. 
i  Lord  Cranworth  (for  example)  will  not  be 
relieved  from  the  obligation  of  introducing 
the  Bill,  it  is  understood  has  been  prepared 
under  his  lordship's  sanction,  for  estaolish- 
ing  a  Central  Court  of  Probate,  because  all 
the  ability  and  resources  of  his  colleagues 
at  the  head  of  the  Admiralty,  the  Horse 
Guards,  and  the  Ordnance,  are  required  to 
prepare  for  impending  hostilities  and  bring 
them  to  a  speedy  and  honourable  termina- 
tion. It  must  be  admitted,  however,  that 
in  periods  of  public  excitement  it  is  difficult, 
if  not  impossible,  to  concentrate  attention 
upon  improvements  necessarily  limited  in 
their  operation,  so  that  on  such  occasions 
ofiicial  indolence  is  in  a  great  measure  re- 
lieved from  "  the  pressure  from  without." 
On  the  other  hand,  at  such  seasons,  the 
mischievous  restlessness  of  individuals  has 
unrestrained  scope  in  the  genersil  indiffer- 
ence which  prevails,  and  the  sinister  ex- 
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periments  of  such  persons  require  to  be 
guarded  against  witn  more  than  ordinary 
vigilance. 

Perhaps,  with  the  exception  of  a  few 
measures  upon  which  public  opinion  may 
be  said  to  be  matured,  it  would  be  advan- 
tageous that  the  legid  institutions  of  the 
country,  which  have  been  extensively  remo- 
delled during  the  last  three  years,  should 
now  be  allowed  to  settle  down  and  cement. 
Some  further  changes  are,  perhaps,  indis- 
pensable to  complete  what  has  already  been 
commenced,  but  a  short  respite  from  expe- 
rimental legislation,  in  relation  to  the  ad- 
ministration of  the  law,  it  may  be  predicted, 
will  be  attended  with  beneficial  effects. 

The  changes  produced  by  the  new  Sta- 
tutes and  Orders  in  the  Courts  of  Equity, 
now  only  begin  to  be  understood,  their  appli- 
cability is  not  yet  fully  tested,  and  time  is 
required  to  ascertain  their  operation  upon 
the  vast,  complicated,  and  important  in- 
terests committed  to  the  jurisdiction  of 
these  institutions.  The  extent  of  the  revo- 
lution in  Common  Law  practice  and  pro- 
cedure, effected  by  the  Act  15  &  16  Vict.  c. 
76,  is  hardly  yet  realised  by  the  practi- 
tioners in  those  Courts,  bat  it  is  satisfactory 
to  find  that  the  attachment  of  the  Public  to 
the  old  tribunals  is  unmistakably  manifest- 
ed, and  that  notwithstanding  the  rivalry  of 
the  County  Courts,  the  Superior  Courts  of 
Law  are  in  no  danger  of  being  deserted.  It 
was  pubUcly  stated,  on  the  authority  of  her 
Majesty's  Attorney-General,  that  a  greater 
number  of  actions  have  been  commenced  in 
the  Common  Law  Courts,  in  the  Term  now 
closing,  than  upon  an  average  of  many  pre- 
ceding Terms,  and  it  has  been  announced, 
that  notwithstanding  the  diligence  of  the 
Judges,  judiciously  seconded  by  that  of  the 
Bar  and  the  Attorneys,  the  Courts  of  Law 
will  require  to  hold  Sittings  in  Banco  after 
the  present  Term,  in  order  to  prevent  the 
accumulation  or  existence  of  arrears. 

Amongst  the  professional  results  which 
may  fairly  be  anticipated  from  war  on  aj 
large  scale,  is  an  immediate  diminution  of 
the  number  of  candidates  for  the  Legal 
Profession.  The  opportunity,  as  well  as 
the  inducements,  to  join  the  naval  and  mi- 
litary service  of  the  State,  cannot  fail  to  in- 
fluence the  rising  generation — many  will 
prefer  the  sword  to  the  pen — and  if  there 
should  be  a  protracted  war,  those  who 
are  engaged  in  the  practice  of  the  Pro- 
fession may  find  some  equivalent  for  di- 
minished business,  in  the  restriction  of 
competition. 

whilst  glancing  at  the  measures  con- 


nected with  the  administration  of  the  Law, 
which  it  seems  probable  may  be  suspended 
or  delayed,  in  consequence  of  the  excitement 
occasioned  by  a  European  war,  we  hope  not 
to  be  compelled  to  include  that  most  desir- 
able and  long  wished  for  improvement — the 
removal  of  the  C-ourts  from  Westminster. 
As  our  readers  are  already  informed  (see 
ante,  p.  210),  there  is  now  the  most  satis- 
factory and  encouraging  prospect  that  this 
important  measure,  which  has  the  unquali- 
fied approval  of  both  the  Premier,  the  Lord 
Chancellor,  and  the  Chief  Commissioner  of 
Public  Works,  will  be  undertaken  by  the 
Government,  and  it  is  confidently  hoped 
that  the  Chancellor  of  the  Exchequer  will 
not  suggest  any  difficulties  to  interfere  with 
the  steps  necessary  for  obtaining  the  sanc- 
tion of  Parliament.  For  the  pMmising 
position  in  which  the  question  now  stands, 
it  is  admitted  on  all  hands,  that  the  Public 
and  the  Profession  are  mainly  indebted  to 
the  perseverance,  judgment,  and  discretion 
displayed  by  the  Council  of  the  Incorpo- 
rated Law  Society. 


REGISTRATION  OF  TITLES. 

In  another  page  will  be  found  ^  the  names 
of  the  Commissioners  just  appointed  **to 
consider  the  subject  of  the  Reg;istratioD  of 
Title  with  reference  to  the  Sale  and  Transfer 
of  Land. '  The  Committee  comprises,  besides 
Mr.  Walpole  and  the  Attorney  and  Solicitor- 
General,  several  members  of  the  Bar,  and  t 
few  laymen.  Two  of  the  Commissioners, 
Mr.  Strickland  Cookson  and  Mr.  Robert 
Wilson,  are  eminent  solidtora,  and  the 
former  is  a  member  of  the  Council  of  the 
Incorporated  Law  Society.  A  summary  of 
Mr.  Cookson's  evidence  before  the  Select 
Committee  of  the  House  of  Commons  in  the 
last  Session,  was  laid  before  our  readers  at 
p.  Iy2,  ante  ;  and  his  views  on  the  subject 
of  a  General  Register  appeared  in  one  of 
the  Reports  of  the  Law  Amendment  So- 
ciety.3  Mr.  Wilson  is  well  known  as  the 
author  of  aa  able  pamphlet  on  registration, 
and  he  was  also  examined  under  the  last 
Real  Property  Commission. 

The  assistance  of  these  gentlemen,  who 
have  given  so  much  attention  to  the  subject, 
and  who  possess  the  advantage  of  practical 
experience  as  solicitors,  will  be  of  the  great- 
est value  on  the  inquiry,  now  to  be  recom- 

*  Page  240,  post. 

'  See  the  statement  of  Mr.  Cookton*s  planiD 
TAe  Legal  Observer,  for  4th  Sept.  1852. 
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meDced,  into  the  utility  and  practicability  of 
a  Land  Register. 

In  our  last  Number  (p.  211,  ante),  we 
gaye  a  summary  of  the  evidence  of  Mr. 
Edwin  Field  and  Mr.  William  Williams. 
In  reference  to  the  opinions  given  by  tlje 
latter  witness  before  the  Select  Committee, 
it  may  be  proper  to  extract  that  part  of  the 
Report  which  sets  forth  Mr.  Williams's 
Tiews  in  regard  to  the  several  plans  of  Mr. 
Cookson  and  Mr.  Wilson. 

The  evidence  on  this  point  is  as  follows  : 

"It  was  at  Mr.  Hayes'  suffgestion  that  this 
particular  scheme  of  Mr.  Wilson's  was  sent  to 
me  in  the  year  1847,  for  me  to  look  through. 
I  do  not  know  whether  it  was  sent  officially  to 
me  by  the  Real  Property  Commissioners.  I 
hare  had  to  look  through  my  papers,  and  I 
find  a  copy  of  a  letter  written  by  me  to  Mr. 
Hayes  returning  the  scheme,  and  pointing  out 
what,  in  my  opmion,  were  the  objections  to  it. 
I  have  the  copy  of  that  letter;  I  need  not 
trouble  the  Committee  with  it,  but  I  may  men- 
tion that  the  views  I  now  entertain  were  the 
views  which  I  then  formed  after  a  consideration 
of  Mr.  Wilson's  scheme,  which  I  then  thought, 
and  still  think,  did  not  go  far  enough,  because 
it  did  not  sufficiently  provide  against  the  innu- 
merable cases  which  occur  in  practice,  especi- 
ally under  wills  and  settlements  of  limited  and 
derivative  interests,  both  legal  and  equitable, 
being  impressed  on  the  land  iteelf,  and  forming 
links  in  the  chain  of  title  to  it,  and  because  it 
did  not  effectually  mark  the  distinction  (which 
I  think  most  important  to  exist  in  considering 
the  subject)  between  land  as  an  article  of  sale, 
«id  land  as  the  subject  of  beneficial  ownership. 
For  these  reasons  it  appears  to  me  that  it  was 
Mcessary  to  reconsider  the  whole  of  our  system 
of  title  and  conveyance  as  a  preliminary  ques-  I 
twn  before  we  attempted  to  register  deeds.  I 
would,  therefore,  venture  to  submit  to  the  Com- 1 
mittee  that  before  re^stration  be  introduced, ! 
>offle  conclusion  should  be  arrived  at  with  re- 1 
Bpect  to  the  objects  for  which  its  introduction 
M  desirable ;  my  own  conviction  being  that  its ' 
chief  utility  will  be  found  in  connexion  with 
considerable  changes  in  the  Law  relating  to  the 
Transfer  of  Real  Property,  and  as  affording 
means  by  which  this  species  of  property  may 
he  rendered  easily  marketable.  These  were 
^« /iews  which  occurred  to  me  when  Mr. 
VVUson's  scheme  came  under  my  notice,  and 
which  I  still  entertain. 

.  "?91«  Did  Mr.  Wilson  make  any  alterations 
Ml  his  scheme  ?— I  am  not  aware  that  he  did  ? 

"292.  In  what  respect  did  Mr.  Wilson's 
scheme  agree  with  the  scheme  which  Mr.  Cook- 
son  has  propounded  to  us  ?— To  some  extent, 
«id  to  some  extent  only. 

"Mr.  Heatf/am.]— Mr.  Wilson's  scheme  is 
more  fully  explained,  is  it  not,  in  the  evidence 
pven  before  the  Real  Property  Commissioners  ? 
y-it  18,  and  I  need  not,  therefore,  now  refer  to 
ft,  except  to  say  that  the  scheme  now  proposed 
w  toondcd  on  a  different  principle. 


"  294.  Mr.  >ra//>ote.]— Now  you  have  heard 
the  evidence  given  by  x\f  r.  Cookson  and  Mr, 
Field,  and  the  plan  suffgested  by  them,  do  you> 
in  the  main,  agree  in  that  plan  as  suggested  by 
them  ? — I  do. 

"  296.  Are  there  any  points  in  which  you 
would  be  inclined  to  disagree  with  or  differ 
from  them  ?— No,  not  in  which  I  should  be 
prepared  to  disagree;  but  there  were  some 
points  which  it  has  occurred  to  me  were  not 
quite  sufficiently  brought  out  by  Mr.  Cookson's 
evidence. 

"  296.  What  are  those  ?— I  think  it  not  suf- 
ficiently  pointed  out  to  the  Committee  what 
were  the  particular  interests  in  land  of  which  it 
was  proposed  a  legal  or  registered  ownership 
should  for  the  future  be  permitted  to  exist. 
Ownerships  in  fee  only  were  spoken  of.  I 
think  Mr.  Scully  made  some  observations  about 
leases,  but  the  point  was  not  sufficiently  brought 
to  the  notice  of  the  Committee:  the  scheme 
would  proceed  upon  the  assumption  that  those 
interests  in  land,  which  at  the  present  moment 
form,  practically,  the  subject  of  sale  and  trans- 
fer as  between  a  vendor  and  purchaser,  would 
still  continue  to  be,  under  the  proposed  system, 
the  subjects  of  legal  or  registered  ownerships, 
so  that  for  the  future  a  registered  ownership 
would  consist  either  of  land  in  fee,  or  land  held 
by  way  of  lease ;  or  rent-charges  in  fee,  which 
the  hon.  member  for  Sheffield  is  perfectly  well 
aware  are  very  common  in  Lancashire. 

"  297.  Then  the  ownership  which  would  be 
placed  upon  the  register  would  be  an  owner- 
ship either  of  the  fee,  or  of  the  rent-charge,  or 
of  the  lease,  as  I  understand  you  ? --Precisely." 


PARLIAMENTARY  DIVISIONS 

ON   THE 

ATTORNEYS'  CERTIFICATE  TAX. 

THE    EDINBURGH    REVIEW. 

In  the  new  Number  of  the  Edinburgh 
Revieto,  a  very  just  commentary  appears  on 
the  inconsistent  divisions  in  the  House  of 
Commons,  particularly  on  the  Attorneys' 
Annual  Certificate  Tax  and  the  Adver- 
tisement Duty, — showing,  we  think  very 
clearly,  that  the  parties  who  had  the  par- 
liamentary management  of  the  case  of  the 
attorneys  were  not  answerable  for  the  last 
adverse  division.  It  was  indeed  a  reversal 
by  a  smaller  section  of  the  House  of  a  pre- 
vious decision,  for  the  sake  of  giving  a  pte- 
ference  to  the  total,  instead  of  the  partial, 
repeal  of  the  Advertisement  Duty. 

The  Reviewer  says  :— 

"  By  the  present  rules  of  the  House,  even  20 
members,  though  opposed  by  19,  may  bind  the 
whole  House  to  an  irrevocable  vote.  Nor,  in 
less  exceptional  cases,  does  the  final  judgment 
of  the  House  depend  upon  the  aggregate  num- 
bers in  a  division.    For  example,  in  the  last 
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Session,  I^rd  Robert  Grosvenor's  Attorney's 
Certificate  Duty  Bill,  had  been  brought  in  by 
a  considerable  majority  ^  in  a  House  consistinf^ 
of  391  members :  it  was  rejected  on  the  second 
reading,  in  a  House  of  293  members  only. 
And  again,  the  fate  of  the  Advertisement  Duty 
affords  a  still  more  striking  instance  of  the  re- 
versal of  decisions,  by  smaller  numbers  than 
those  by  which  they  were  originally  agreed  to. 
On  the  14th  April,  after  one  of  the  very  best 
speeches  of  the  Session,  Mr.  Milner  Gibson 
carried  a  resolution  for  the  repeal  of  the  Ad- 
vertisement Duty  in  a  full  House  of  374  mem- 
bers (the  respective  numbers  being  202  and 
171),  The  Chancellor  of  the  Exchequer,  how- 
ever, at  a  subsequent  period,  instead  of  adopt- 
ing this  vote  as  the  expression  of  the  will  of  the 
House,  proposed  a  reduction  of  the  duty  from 
le.  6d,  to  6d.  This  compromise  was  not  ac- 
cepted by  Mr.  Milner  Gibson  and  his  friends ; 
and  on  the  1st  July,  the  battle  was  renewed. 
The  Government  at  first  succeeded  in  carrying 
their  proposition  by  a  majority  of  10  only,  in  a 
House  of  213  (the  numbers  being  111  and 
101);  and  reversed,  for  a  time,  the  previous 
decision  of  374  members.  Their  triumph  was 
brief.  It  was  the  night  of  a  state  ball  at  Buck- 
ingham Palace.  The  supporters  of  the  Govern- 
ment hastened  from  the  division  lobby  to  the 
ball-room;  while  their  sturdier  opponents,  re- 
solute of  purpose  and  not  much  given  to  danc- 
ing—even if  invited  to  dance — continued  the 
fight  in  a  thin  House  of  136  members.  It  was 
now  too  late  to  rescind  the  previous  vote 
directly :  but  being  well  skilled  in  fence,  they 
succeeded  in  affirming,  by  a  majority  of  9  (the 
numbers  being  72  and  63),  that  the  future 
Advertisement  Duty  should  be  0/.  0«.  Od. ! 
After  much  consideration,  the  Government  re- 
solved not  to  disturb  this  determination ;  and 
We  are  indebted  to  72  members  and  a  Queen's 
ball,  for  our  present  complete  exemption  from 
a  tax,  which  nearly  one-third  of  the  House  had 
previously  failed  in  repealing.  The  luckless 
Attorneys  were  the  only  class  who  suffered  in 
this  contest ;  Mr.  Gladstone,  in  surrendering 
the  sixpence  on  advertisements,  begged  hard 
for  the  Certificate  Duty  as  an  equiv^ent ;  and 
for  this  sixpence  the  opponents  of  '  taxes  on 
knowledge '  consented  to  the  sacrifice  of  their 
legal  friends. 

"  On  numerous  occasions  in  every  Session, 
the  members  present  at  a  division  are  consider- 
ably less  than  100;  and  a  division  with  so 
many  as  300  is  comparatively  rare.  To  refer 
again  to  the  last  Session  for  examples ; — out  of 
257  divisions,  there  were  20  of  less  than  100 
members ;  142  of  more  than  100,  and  less  than 
200 ;  53  of  more  than  200,  and  less  than  300 ; 
and  39  only  exceeding  300.  The  average 
number  present  in  all  the  divisions  was  201." 

There  were  indeed  very  few  divisions, — 
we  believe  not  more  than  10  out  of  257  in 
the  whole  Session^-^-in  which  the  number 
of  members  present,  and  the  majority  in 


favour  of  the  measure,  equalled  tliat  of  the 
attorneys  on  the  introduction  of  the  BilL 
Let  it  be  recollected,  also,  that  this  was  the 
voice  of  the  new  Parliament  and  carried 
against  a  Government  composed  of  'Whigs, 
Conservatives,  and  Liberals, — following  in 
the  wake  of  majorities  in  the  two  preixaing 
Sessions.  It  should  be  borne  in  mind,  also, 
that  attorneys  have  never  been  favonrites 
with  any  class  of  the  community.  They 
have  practically  to  put  the  Law  in  force, 
and  as  there  must  be  a  losing  party  in 
every  cause,  we  need  not  marvel  at  iheir 
unpopularity.  On  the  whole,  periiaps,  it 
is  surprising  that  so  much  progress  has 
been  made,  and  that  the  attorneys  and  so- 
licitors have  found  so  many  able  and  inde- 
pendent members  in  the  Legislature  to 
support  their  case.  Let  them  persevere^ 
and  they  must  ultimately  succeed. 


'  The  majority  was  62. 


QUESTIONS  AT  THE  EXAMINATION. 

Hilary  Term,  1854. 

I.  PRELIMINARY. 

1.  Whsrr,  and  with  whom,  did  you  serre 
your  clerkship  ? 

2.  State  the  particular  branch  or  branches 
of  the  law  to  which  you  have  principally  ap- 
plied yourself  during  your  clerkship. 

3.  Mention  some  of  the  principal  law  books 
which  you  have  read  and  studied. 

4.  Have  you  attended  any,  and  what,  law 
lectures  ? 

II.  COMMON  AND  STATUTE  LA^^,  AND  FRAC- 
TICS    OF   THE   COURTS. 

5.  What  is  the  form  of  the  commencement 
of  an  action  ? 

6.  Supposing  a  defendant  about  to  quit  tbe 
country  after  a  writ  of  summons  issued  against 
him,  what  steps  must  be  taken  to  prevent  his 
so  doing  ? 

7.  \^at  is  meant  by  a  concurrent  writ,  what 
is  the  object  of  it,  and  is  there  any  limited  time 
within  which  it  must  be  issued  ? 

8.  If  there  be  difficulty  in  finding  a  defend* 
ant  to  serve  him  with  process,  what  step  must 
be  taken  to  enable  the  plaintiff  to  proceed  i 

9.  Are  all  judgments  by  default  final  ? 

10.  Is  a  writ  of  inquiry  necessary  now  in  aD 
cases  where  the  defendant  has  suffered  judg- 
ment by  default  ? 

11.  Is  there  any  alteration  lately  in  tbe  pro- 
cess of  ejectment  ?  and  if  so,  state  it. 

12.  What  are  the  proceedings  under  the 
Common  Law  Procedure  Act  in  lieu  of  jndgo 
ment  as  in  case  of  a  nonsuit  ? 

13.  Can  the  defendant  plead  the  bankroptcx 
of  plaintiff  as  a  bar  to^  the  action,  as  a  matter 
of  course? 

14.  Upon  service  of  a  rule  or  order,  mvtt 
the  original  be  always  shown  ? 

15.  If  no  steps  have  been  taken  m  a  caw* 
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^e.  rei^nder  to  J5.  in  taU ;  remainder  to  C. 
?*i   J   ,  ^°  "  entitled  to  tbe  coBtody  of  the 

33.  What  is  the  role  in  SheUey's  case,  and 
wDerc  18  such  rale  to  be  fonnd  ? 
rimiu'^i"  ^*^  «teatate  seised  of  estates  in  fee 
SJ?ft  X     "^  *  grandson  (issue  of  a  deceased 
«»»«ftter);  a  great  grand  •daughler  (issue  of  a 


deceased  son) ;  and  two  danghters.    Who  will 


for  one  year  from  the  last  proceeding,  what  is  u«i;c«ca  son;;  ana  two  danahters     Who 
SpS?  ''^'°  ^''^'  P"''^  "^'^^  be  entitled  b/ descent  to  iTrlLestar? 

16.  Must  the  successful  party  under  an 
award  wait  until  the  time  for  setting  aside  the 
award  has  expired  before  he  can  tax  his  costs  ? 

17.  If  a  rule  nisi  be  granted  to  set  aside 
proceedings  with  costs,  and  is  discharged, 
what  is  the  result  as  to  the  costs  ? 

18.  Can  an  infant  bring  an  action,  and  how  ? 

19.  In  an  action  for  seduction,  who  must 
bring  it,  and  in  what  form  ? 

III.   CONVEYANCING. 

20.  By  what  words  may  an  estate  tail  special, 
be  aptlv  created^ 

21.  What  covenants,  powers,  and  provisos, 
are  nsually  inserted  in  a  mortgage  in  fee  ? 

22.  A,  is  tenant  for  life  in  possession^  with 
remainder  to  B.  in  tail.  Can  B.  by  any,  and 
whar,  means  convert  his  estate  tail  into  a  fee 
simple  ? 

23.  Conveyance  unto  and  to  the  use  oi  A., 
B.,  and  C,  and  their  heirs.  What  estate  do 
thev  respectively  take,  and  how  can^hey  seve- 
rally dispose  thereof  ? 

24.  By  bargain  and  sale  enrolled,  an  estate 
wcoDTcyed  to  B.  and  his  heirs,  to  the  use  of 
C.  and  his  heirs.  What  estates,  legal  or  equi- 
table, do  B.  and  C.  respectively  take? 

25.  A,  having  power  to  appoint  the  fee,  ap- 
points  to  B.  and  his  heirs,  to  the  use  of  C.  and 
bi"  beirs,  in  trust  for  D.  and  his  heirs.  Which 
of  these  parties,  B.,  C,  and  D.,  takes  the  legal, 
and  which  the  beneficial  estate  ? 

26.  Money  in  the  funds  and  on  mortgage  is 
settled  on  A.  for  life,  remainder  to  B.,  a  /erne 
wwrt,  absolutely.  Can  B.,  vrAh  or  without 
ber  hosband,  by  any,  and  what,  means,  pass 
ber  reversionary  interest  to  a  purchaser  ? 

27.  Advowson  is  mortgaged  in  fee ;  the  in- 
cumbent dies.  Who  has  the  right  to  present 
to  the  living,— the  mortagagor  or  mortgagee? 
w?e  the  reason  why  the  right  to  present  is  in 
the  one  or  the  other. 

28.-4.  is  possessed  of  a  le^isehold  estate 
whicb  he  agrees  to  sell  to  B.,  without  any  spe- 
cial conditions  as  to  title.  What  title  has  B.  a 
nght  to  require  ? 

29.  Is  there  any,  and  what,  difference  be- 
tween dower  and  freebench  ? 

30.  Mortgagee  in  fee  dies  intestate,  mort- 
R«gor  applies  to  redeem :  What  persons  are 
necessary  parties  to  the  r«.conveyance,  and  for 
What  reason  ? 

31.  A.  and  B.  exchange  lands,  B.  is  after 
^ros  ousted  from  the  land  he  received  in  ex 


IV.  EQUITY  AND  PRACTICE  OP  THE  COURTS. 

35.  In  what  cases  will  a  Court  of  Equity 
decree  a  specific  performance  of  a  contract  not 
reduced  into  writing  ? 

36.  Distinguish  generally  the  class  of  cases 
m  which  bills  in  Chancery  are  expedient;— in 
what  cases  claims  are  applicable ;  and  when 
relief  may  be  obtained  by  summons  before  a 
Judge  in  Chambers. 

37.  In  what  cases  will  a  Court  of  Equity 
decree  specific  performance  of  a  contract  for 
sale  of  land  not  reduced  into  writing  ? 

38.  Will  the  Court  interfere  to  protect  the 
unauthorised  use  of  trade  marks,  and  in  what 
cases,  and  what  must  the  plaintiflT  prove  in 
order  to  succeed  ? 

39.  What  relief  will  the  Court  give  in  the 
cases  refered  to  in  the  last  question  ? 

40.  What  constitutes  part  performance  of  a 
verbal  contract  for  purchase  of  freehold  land 
sufficient  to  induce  a  Court  to  decree  specific 
performance  ? 

41.  State  generally  in  what  cases  the  Court 
of  Chancery  will  interfere  by  way  of  injunction. 

42.  Can  an  executor  by  any,  and  what, 
means  give  priority  to  one  creditor  of  his  tes- 
tator  over  others,  after  a  bill  has  been  filed  to 
administer  the  estate  ? 

43.  Within  what  time  must  a  defendant  make 
his  defence  to  a  bill  or  claim  in  equity  ? 

44.  State  the  different  modes  of  defence  he 
may  adopt  ? 

45.  What  is  the  difference  between  a  plea 
and  a  demurrer  ? 

46.  An  infant  must  sue  by  his  next  friend, 
la  any,  and  what,  formality  required  in  the  ap- 
pointment of  next  friend  ? 

47.  How  do  you  enforce  the  appearance  of  a 
defendant  to  a  bill  or  claim  in  Chancery  ? 

48.  How  can  you  enforce  an  appearance  by 
an  infant  or  .married  woman  ? 

49-  State  generally  the  practice  in  present- 
ing, serving,  and  bringing  to  a  hearing  a  peti- 
tion. 

V.  BANKRUPTCY,    AND     PRACTICE    OP    THE 
COURTS. 

50.  Describe  the  principal  objects  of  the 
Bankrujpt  Law,  as  existing  in  this  country. 

5J.  Enumerate  the  principal  Statutes  which 
have  been  passed  since  1820,  with  relation  to 
the  Bankrupt  Law,  and  the  most  important 
changes  made  thereby. 

52.  Has  the  Court  of  Bankruptcy,  as  now 
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32.  Estate  is  settled  to  tbe  use  of  A.  for  thority  ? 


53.  Describe  in  what  mode  an  adjudication 
in  banki-uptcy  against  a  trader  can  be  obtained 
by  a  creditor,  and  who  is  entitled  to  obtain  it  ? 

64.  What  is  the  evidence  necessary  to  obtain 
an,adjudication  of  bankruptcy  on  the  appKca* 
tion  of  a  creditor  ? 

55.  In  what  cases,  and  by  virtue  of  what  Sta- 
tute, can  a  trader  obtain  an  adjudication  of 
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bankraptcy  against  himself;  and  what  facts 
must  be  prov^  in  order  to  obtain  such  adju- 
dication ? 

56.  What  are  the  powers  now  in  force  for 
the  collection  of  the  bankrupt's  estate^  and  by 
whom  are  they  principally  carried  out  ? 

57.  Describe  the  penal  branches  of  the  Bank- 
rupt Law,  and  the  acts  or  omissions  of  the 
bankrupt  which  will  subject  him  to  the  pe> 
nalties. 

58.  By  whom,  and  in  what  manner,  and  at 
•  what  time,  is  the  official  assignee  appointed  or 

chosen  in  each  estate  ? 

59.  What  are  the  benefits  a  bankrupt  will 
derive  from  a  strict  compliance  with  the  Bank- 
rupt Law. 

60.  In  what  ways,  or  by  what  instrument,  is 
the  judgment  or  opinion  of  the  Court  of  Bank- 
ruptcy expressed,  as  to  the  conduct  of  the 
bankrupt ;  and  what  is  the  nature  and  eJQTect 
of  such  instrument  i 

6 1 .  What  are  the  names  or  description  of  the 
principal  officers  of  the  Court  of  Bankruptcy, 
and  what  are  the  particular  duties  of  each  ? 

62.  Is  there  any,  and  what,  difference  in  the 
mode  of  proceeding  to  bankruptcy  against  a 
trader  who  is  a  member  of  Parliament,  from 
that  of  proceeding  against  any  other  trader  ? 

63.  What  are  the  consequences  of  be- 
coming bankrupt  to  a  member  of  the  House 
of  Commons,  and  in  what  cases  do  those  con- 
sequences attach  ? 

04.  By  the  commission  of  what  acts  does  a 
trader  disqualify  himself  from  obtaining  Uie 
benefit  of  the  Bankrupt  Law,  and  what  are  the 
consequences  to  him  ? 

VI.    CRIMINAL   LAW,  AND   PROCEEDINGS 
BEFORE  JUSTICES  OF  THE  PEACE. 

65.  Have  all  the  Superior  Courts  concurrent 
jurisdiction  in  criminal  matters? 

66.  Name  the  Supreme  Criminal  Court. 

67.  What  is  the  exception  to  its  jurisdiction? 

68.  Who  is  supreme  coroner  of  the  realm  ? 

69.  What  is  the  mode  of  reviewing  questions 
of  law  in  criminal  cases  ? 

70.  What  is  the  jurisdiction  of  the  Central 
Criminal  Court  ? 

71.  Of  what  description  are  the  commissions 
of  the  Judges  ? 

72.  What  offences  are  tried  before  Quarter 
Sessions  ? 

73.  What  misdemeanors  are  excepted  ? 

74.  How  are  the  criminal  cases  at  Quarter 
Sessions  reviewed  ? 

75.  What  is  the  course  of  proceeding  in  an 
appeal  on  a  conviction  ? 

76.  Who  appoints  magistrates  ? 
77>  State  the  nature  and  form  of  a  writ  of 


78.  What  is  the  ordinary  purpose  of  it,  and 
how  is  its  sufficiency  to  be  supported  or  op- 
posed ? 

79.  What  is  the  liability  to  costs  of  the 
party  applying  for,  or  resisting  the  issuing  of 
the  writ  ? 


CONSOLIDATION  OF  THE  STA- 
TUTES. 

As  to  the  consolidation  of  Permanent  Laws, 
Mr.  Coode,  in  his  report,  observes  that— 

"  Leaving  transitory  matters  aside,  to  par- 
ticipate, it  may  be,  in  the  benefit  of  any 
improvement  to  be  effected  in  the  expres- 
sion and  form  and  operation  of  the  per- 
manent law.  and  connning  our  expression 
henceforth  to  the  latter,  it  is  to  be  observed, 
that  all  the  principles  of  arrangement  and 
expression  propounded  in  relation  to  the  di- 
gestion of  the  law  will  apply  to  the  original 
expression  of  that  which  it  may  be  determined 
to  consolidate,  and  that  when  the  requisite 
selection  of  matter  to  be  consolidated  has  been 
made  by  the  use  of  that  more  practical  and 
political  judgment  required  for  its  safe  per- 
formance the  ministerial  duty  of  arranging  and 
expressing  the  matter  falls  again  upon  the 
compiler,  and  he  who  has  prepared  the  digest 
from  the  old  law  will  equally  well  or  equally  ill 
prepare  a  consolidation  from  that  digest,  and 
from  his  practical  instructions.  As  to  snch  of 
the  old  law  as  is  to  be  retained  and  re-enacted 
unchanged,  its  expression  in  the  digest  will  be 
its  expression  in  the  consolidated  law,  and  it 
will  only  be  the  new  matter  which  will  involre 
a  new  labour  to  the  draftsman. 

*'  As  no  consolidation  will  ever  be  final 
while  men's  circumstances  change, — as  it  is 
most  important,  even  for  the  retention  of  what 
is  best,  to  facilitate  its  adaptation  to  the  change 
of  views  of  those  who  are  to  use  it, — and  as  the 
best  is  subjected  to  danger  by  indissoluble  con- 
nexion with  what  is  bad, — it  is  most  desirable, 
in  everv  point  of  view,  that  consolidation 
should  be  so  effected  as  to  be  most  easily  sus- 
ceptible of  every  change  which  the  legi^atore 
may  from  time  to  time  desire  to  effect ;  that  it 
should  not  be  an  obstacle,  as  solemn  codes 
have  often  been,  to  the  infusion  of  better  prin- 
ciples or  more  convenient  practices ;  but  that, 
on  the  contrary,  it  should,  if  possible,  be  made 
a  positive  facilitation  to  every  act  of  subsequent 
legislation. 

*'  Nothing  would  more  facilitate  the  minutest 
amendments  of  a  law  than  its  original  expres- 
sion in  the  minutest  possible  articles ;  for  a 
minute  change  would  disturb  but  a  minute  ar- 
ticle, not  dislocate  a  system ;  a  larger  change 
would  be  more  likely  to  correspond  definitely 
with  a  definite  number  of  sucn  articles,  and 
their  amendment  or  excision  would  take  place 
with  a  certainty  and  accuracy  of  effect  in  pro- 
portion to  their  original  logical  minuteness  of 
subdivision. 

"  It  is  scarcely  a  less  recommendation  of  a 
minute  division  of  the  law  by  articles,  that  it 
would  compulse  the  draftsman  into  both  con- 
densed and  lucid  expression ;  and,  as  qutcquid 
melius  spectatur  in  minimis,  the  difficult  of 
reading  and  understanding  the  law,  even  by 
the  learned,  but  most  of  all  by  the  unleaniea, 
would  in  a  connected  order  be  reduced  nearly 
in  the  proportion  of  the  tuccinctness  of  the  in- 
'  dividual  articles.         •         •        •       •      • 
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''Bat  although  it  is  very  useful  thus  to  sub- 
diride  an  Act  into  mioute  articles,  it  is,  on  the 
other  hand,  most  pernicious  to  subdivide  and 
disperse  the  parte  of  one  subject  in  different 
Acta.  Nothing  contributes  so  effectually  to 
the  due  composition  of  all  its  parts,  as  the  pre- 
ssoce  to  the  mind  of  the  legislator  and  the 
draftsman  of  the  whole  of  the  connected 
matter.  Nothing  conduces  in  an  equal  degree 
to  simplicity  and  clearness  and  compactness  as 
the  consideration  and  expression  at  the  same 
time  of  all  that  is  substantially,  incidentally, 
or  logically  connected.  No  one  thing— per- 
haps not  all  influences  together — has  produced 
so  much  confusion  in  the  law  as  the  practice  of 
scattered  legislation,  of  references,  adoptions, 
and  their  consequences,  citations,  preambles, 
non  obstante  clauses,  and  the  like  incum- 
brances." 

The  proposed  chief  rule  of  framing  Statutes 
is  thus  propounded : — 

"  It  is  of  the  first  importance  to  simple,  clear, 
and  effective  consolidation  that  all  that  is  in- 
cidental to  any  one  subject  be  included  in  one 
Act.  In  the  general  and  permanent  lav  no 
just  occasion  existe  for  two  identical  pro- 
visions ;  DO  just  occasion  for  an  adoption  by 
reference;  no  admissible  use  of  such  forms  as 
'the  Consolidated  Clauses'  Acts,'  applicable  to 
transitory  and  private  and  local  legislation. 
The  rule  for  effectual  consolidation  is  to  dis- 
regard any  temptation  to  shorten  any  Act  by 
the  device  of  reference  or  adoption,  —  to  in- 
clude in  each  Act  frankly  all  that  is  logically 
part  of  ito  subject ;  in  short,  in  each  Act  to  in- 
clude one  subfect,  the  whole  qf  that  subject^  and 
nothing  but  that  subject,"     •        •        •        • 

The  following  cautious  course  of  proceeding 
is  suggested  to  effect  the  objects  in  view : — 

"Nor  is  it  by  any  means  necessary  that  sub- 
jects so  comprehensive,  and  involving  so  con- 
siderable an  exertion  of  practical  ana  political 
discretion,  should  be  chosen  for  the  subjects 
of  consolidation ;  not  only  does  a  compre- 
hensive object  involve  a  larger  amount  of  la- 
hotu-  and  a  greater  exertion  of  ability  in  its 
digestion,  bat  it  necessarily  includes  more  sub- 
jects which  will  give  occasion  to  parliamentary 
and  other  discussion,  and  so  in  both  ways  re- 
tard the  progress  of  the  process. 

"  It  is  no  doubt  greatly  conducive  to  logical 
consistency  to  take  into  view,  and  subject  to 
one  treatment  the  largest  possible  aggregate  of 
analogous  or  connected  subjects ;  but  logical 
consistency,  however  desirable,  is  not  a  prime 
object  of  legislation,  and  is  obtained  too  dearly, 
when  practical,  specific,  individual  adaptation 
of  the  law  to  the  circumstances, — when  particu- 
lar fitness, — is  sacrificed  to  formal  simplicity. 
It  is  neither  desirable,  nor,  if  it  were  desirable, 
woold  men  be  prepared  to  submit  to  it,  that 
the  law  should  be  systematized  by  any  artificial 
or  logical  process,  or  by  any  other  than  that 
TMAwA  organic  process  by  which  men  discover, 
apply,  and  assimilate  the  legal  provisions  most 
fit  for  each  case,  in  which  process  they  are  in- 


cesaantly  developing  the  application  of  every 
useful  rule  to  all  the  variety  of  cases  to  which 
it  mav  be  practically  applicable.    •        •        • 

"  The  elements,  whatever  they  be,  with  which 
legislation  can  deal,  have,  as  shown  in  the 
previous  paper,  a  certain  indissoluble  relation 
to  each  other,  and  one  order  alone  in  which 
they  can  be  logicallv  treated,  and  this  method 
is  as  applicable  to  the  smallest  fragment  of  the 
law,  to  a  single  phrase  in  legislation,  as  to  the 
entire  body  of  the  law.  Every  separate  frag- 
ment would  have  to  be  treated  in  the  same  way ; 
and  when  any  number  of  fragments  connected 
by  their  subject  matter  have  been  so  consoli- 
dated at  different  times  and  by  different  hands, 
their  simple  re-enactment  under  one  head 
would  be  a  consolidation  of  the  whole. 

'Mt  resulto  that  consolidation  can  be  most 
easily  effected  and  proceed  with  most  rapid 
eflPect,  and  with  the  most  certain  prospect  of 
eventual  assimilation  and  consistency,  if  it  be 
undertaken  in  the  smallest  possible  parts. 

"And  in  order  not  to  incur  danger  of  dis- 
turbing portions  of  the  law  alreadv  sufficiently 
accessible  and  intelligible,  it  mignt  be  well  to 
make  a  commencement  chiefly  on  those  sub- 
jects which  by  their  acknowledged  unsatisfac- 
tory state  the  most  require  a  systematic  and 
ameliorative  treatment.  All  that  is  necessary 
is  for  those  who  are  engaged  in  the  process  to 
have  a  common  understanding  of  the  nature 
and  practical  application  of  the  process. 

'*  Still  the  work  of  consolidation  woald  not 
be  done  in  any  case,  unless  the  subject  taken 
in  hand  were  sufficiently  distinct  and  complete 
of  itoelf,  had  sufficient  unity  of  character  to 
allow  of  its  being  treated  as  a  whole,  to  allow 
of  the  cotemporaneous  repeal  of  the  Statute 
Law  previously  occupying  the  ground  which 
the  Consolidated  Law  is  to  occupy,  and  to  dis- 
pense absolutely  with  all  citation  and  reference 
to  other  statutory  matter.  Unless  this  be 
done,  the  multiplicity,  cumbrousness,  intricacy, 
and  confusion  now  justly  complained  of,  and 
which  it  is  the  object  of  consolidation  to  re- 
move, will  only  be  commenced  afresh  and  per- 
petuated." 

The  supposed  dangers  of  consolidation  to 
the  Common  Law  and  to  judicial  interpreta- 
tion are  thus  stated  and  considered  : — 

'*  The  first  danger  apprehended,  that  of  in- 
terfering by  surprise  or  mischance  with  the 
Common  Law,  may  be  wholly  avoided  by  the 
instruction  to  the  digestor  to  adhere  to  the 
very  terms  of  the  Statute  Law  to  be  consoli- 
dated. If  this  rule  be  observed,  any  disparity 
between  the  terms  of  the  digest  and  those  of 
the  Consolidating  Act  would  always  display 
any  encroachments  or  contractions  in  the 
latter,  and  indicate  the  extent  to  which  the 
field  of  the  Common  Law  is  invaded  or  en- 
larged by  its  operation. 

"  Indeed  the  more  probable  operation  of  the 
process  of  Consolidation  would,  inasmuch  as 
It  would  chiefly  tend  to  remove  a  vast  mass  of 
anomalous,  heterogeneous  encroachments  of 
the  Statute  Law  made  in  various  times  on  the 
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Common  Law,  and  alill  by  their  position  in 
the  statute  book  blockadin({  and  preventing 
the  development  of  the  Common  Law,— the 
operation  would,  I  say,  tend  rather  to  enlarge 
and  disencumber  the  field  of  the  Common  Law 
than  to  encroach  upon  it. 

"  But  another  obiection  felt  is,  ^hat  by  Con- 
solidation we  might  lose  the  advantage  of 
those  beneficial  interpretations  and  applica- 
tions which  the  Courts  of  Law  have  put  from 
time  to  time  on  the  existing  Statute  I^w. 

'*  It  is  wholly  a  matter  of  choice,  which  may 
be  adopted  or  rejected,  whether  a  Consolida- 
tion shall  operate  so  or  not.  If  the  legit<lature 
please  to  retain  the  exact  combined  eflfect  of 
an  old  statute,  and  its  existing  interpretations, 
there  is  nothing  more  to  be  done  than  to  re- 
enact  the  operative  parts  in  ipsissimis  verbis 
of  the  old  statute,  and  all  the  interpretation 
which  has  hitherto  been  made  or  would  in  the 
course  of  time  have  been  made  on  the  old 
statute  will,  ipso  facto,  as  to  the  past  inter- 
pretation, apply  to  those  words  in  the  re-enact - 
meat,  and  the  prospective  interpretation,  by  all 
analogy,  upon  the  same  data,  would  itself  be 
the  same. 

"  It  is  true,  however,  that  a  large  quantity 
of  judicial  decision  upon  the  Statutes  made 
merely  to  remove  the  conflict  of  parts  would 
become  useless,  and  very  beneficially  become 
useless,  so  soon  as  those  conflicting  parts  by 
Consolidation  were  made  consistent. 

"  And  dU  that  mass  of  construction  which 
has  turned  upon  the  question  whether  and  how 
far  a  later  enactment  controls,  enlarges,  limits, 
or  supersedes  an  earlier  one,  would  also  un- 
donbtedly  become  useless  so  soon  as  the  exist-  • 
ing  eflfect  of  the  later  and  the  earlier  were' 
brought  into  synchronous  operation  in   one! 
^  act. 

"  And  so  of  all  those  constructions  as  to  the  | 
question  whether  two  or  more  enactments  be  I 
co-ordinate,  or  one  subordinate  to  another,—  I 
which  would  become  useless  and  inoperative! 
80  soon  as  the  relation  of  generality  or  specialty 
was  shown  by  the  places  occupied  by  the  re- 
spective provisions  of  one  consolidated  enact- 
ment. 

"As  to  all  this  mass  of  judicial  construction, 
it  is  not  law,  it  is  one  abnost  unmitigated  evil, 
only  rendered  necessary  and  endurable  by  the 
fear  of  one  still  greater.  It  is  but  the  cobbling 
of  statutorv  provisions  not  originally  made  to 
fit  their  subject  matter,  and  not  made  so  as  to 
hold  together,  and  few  happier  results  would 
flow  from  Consolidation  than  such  a  consistent 
reformation  of  any  part  of  the  law  as  would  at 
once  abolish  all  the  constructions  that  have 
ever  been  applied  to  it,  and  all  future  construe 
tion  other  than  the  plain  reading  of  consistent 
terms.  This  is  a  result  too  perfect  to  be 
hoped  for,  but  an  approach  to  it  in  any  degree 
is  not  to  be  held  fortn  as  a  subject  of  alarm  to 
us." 


INNS  OF  COURT. 

PUBLIC   KXAMINATION    OP  THE   STUnRNTS. 

IIM,  12/A,  aiM^  Uth  days  of  January,  1354. 

The  Council  of  Legal  Education  have 
awarded  to — 

Jasper  Kenrick  Peck,  Esq.,  Student  of  Lin- 
coln's Inn,  a  Studentship  of  Fifty  Guineas  per 
Annum,  to  continue  for  a  period  of  Thr«e 
Years. 

n^'alter  Robinson,  Esq.,  Student  of  the  Inner 
Temple,  a  Certificate  of  Honoar,  as  haviDg 
luissed  the  second  best  Examination. 

Charles  Piffard,  Esq ,  Student  of  Lincoln's 
Inn ;  Henry  liowcliffe,  Esq.,  Student  of  the 
Inner  Temple ;  and  J.  George  Xorton  Darby, 
Esq.,  Student  of  Lincoln's  Inn,  Certificates 
that  they  have  satisfactorily  passed  a  Public 
Examination. 

By  Order  of  the  Council, 

(Signed)    Richard  Beth  ell,  Chair»an. 
CouneU  Chamber,  Lincoln's  Inn, 
I7th  January,  1854. 


QUEEN'S  EQUITY  COUNSEL. 

ARRANGEMENT   AS   TO    COURTS. 

The  following  arrangement  has  been 
made  (2l8t  January),  by  the  Queen's 
Equity  Counsel,  as  to  the  Courts  in  which 
they  will  for  the  future  practise  : — 

Master  qf  the  Rolls. 
R.  P.  Roupell,  Esq. 
Edward  John  Lloyd,  Esq. 
Roundell  Palmer,  Esq. 
Brent  Spencer  Follett,  Esq. 

Vice-Chancellor  Kindersley. 
C.  T.  Swanston,  Esq. 
C.  Purton  Cooper,  Esq. 
J.  G.  Teed,  Esq. 
James  Campbell,  Esq. 
John  Baily,  Esq. 
William  Bulkeley  Glasse,  Esq. 
James  Anderson,  Esq. 

Vice-Chancellor  Stuart. 
J.  Walker,  Esq. 
L.  J.  Wigram,  Esq. 
James  Bacon,  Esq. 
Richard  Malins,  Esq. 
William  Elmsley,  Esq. 
Richard  Davis  Craig,  Esq. 

Vics-OkanceUar  fVood. 
John  Rolt,  Esq. 


Practice  in  Taxiuff  Coitt  in  Chaneery.'^Loeai  and  Personal  Acts. 
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TbomsM  Chandless.  Esq. 
John  William  Willcock,  Esq.' 
William  Thomas  Shave  Daniel,  Esq. 
W.  M.  James,  Esq. 

PRACTICE  IX  TAXING  COSTS  IN 
CHANCERY. 

To  the  Editor  of  the  Legal  Observer. 

Sir, — ^The  taxation  of  costs  in  Chancer)- 
really  seems  to  call  for  some  alteration.  The 
practice  is  not  to  issue  a  warrant  upon  any  bill 
of  costs  until  the  whole  of  the  bills  to  be  taxed 
are  left.  This  necessarily  causes  some  few 
days*  delay  (probably  weeks  in  some  cases)  be- 
fore the  party  having  charge  of  the  order  can 
obtain  a  warrant  to  tax.  On  his  application 
for  such  waiTant,  not  with  standings  all  the  costs 
are  left,  he  is  then  informed,  that  as  well  his 
papers  and  vouchers  as  those  of  all  other 
parties,  mast  be  left  before  he  is  allowed  the 
warrant.  This  causes  some  few  days  further 
delay,  and  when  all  is  completed,  he  obtains 
his  warrant  returnable  in  about  three  weeks. 

Surely  some  better  practice  should  be 
adopted  than  that  of  compelling  a  plaintiff  to 
wait  a  fortnight  before  he  can  obtain  a  warrant 
to  tax  his  bill,  and  that  returnable  three  weeks 
after.  The  three  weeks  should  run  from  the 
time  he  has  left  his  bill,  with  liberty  for  the 
Taxing  Master's  Clerk  to  alter  the  appointment 
in  case  the  other  bills  and  papers  are  not  left 
within  a  fortnight,  and,  if  necessary,  warrants 
could  be  jrranted  for  the  purpose  of  having 
them  brought  in  within  the  time  appointed. 

No  inconvenience  would  arise  by  adopting 
wis  course,  as  many  parties  would  be  but 
too  gUd  to  avail  themselves  of  the  vacant  ap- 
pointment : — only  having  to  wait  a  week  to  tax 
their  costs  instead  of  three.  *  E'C. 
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[Concluded  from  page  199.] 

183.  An  act  to  enable'  the  Newry  and  En- 
niskillen  Railway  Company  to  extend  their 
Railway  to  the  Landing  Quay  at  Newry,  to 
effect  a  Junction  with  the  Dublin  and  Belfast 
Juetbn  Railway,  and  for  other  purposes. 

184.  An  act  for  making  a  Railway  from  Wor- 
cester, with  certain  Branches  therefrom,  and 
for  other  purposes. 

185.  An  act  for  improving  and  maintaining 
we  Port  and  Harbour  of  Westport  in  the 
ConntyofMayo. 

186.  An  act  for  making  a  Railway  from'  the 
North-western  District  of  the  Metropolfe  to 
Battle  Bridge  in  the  County  of  Middlesex. 

W.  An  act  to  enable  the  West  Cornwall 
*«way  Companv  to  make  certain  new  Rail- 
^y» ;  and  for  otner  purposes. 

188.  An  act  for  making  a  Railway  from  the 


Scottish  Central  Railway  near  Loaninghead  to 
the  Town  of  Crieff. 

189.  An  act  for  making  a  Railway  from 
Tralee  to  Killamey. 

190.  An  act  for  consolidating  and  amending 
the  Powers  of  the  Acts  of  "  The  Imperial  Con- 
tinental Gas  Association." 

191<  An  act  for  reclaiming,  inclosing,  and 
appropriating  certain  Parts  of  the  Harbour  or 
Estuary  of  Castlemaine  and  the  Creeks  of 
Caragh  and  Rossbehy  in  the  County  of  Kerry. 

192.  An  act  to  revive  and  amend  the  Powers 
of  the  Acts  relating  to  the  Chard   Railway 
Company,  to  regulate  the  Capital  of  the  Com 
pany,  and  to  enable  them  to  extend  their  autho- 
rised Railway  into  Taunton. 

193.  An  act  for  constructing  a  Railway  and 
Landing  Places  within  the  Borough  of  King's 
Lynn,  for  regulating  the  Share  Capital  of  the 
East  Anglian  Railways  Company,  and  for 
other  purposes,  and  of  which  the  Short  Title 
is  "Tlie  East  Anglian  Railways'  Act,  1853." 

194.  An  act  for  the  Improvement  of  the 
Borough  of  Limerick. 

195.  An  aet  for  enabling  the  Monmouth- 
shire Railway  and  Canal  Company  to  make 
new  railways ;  and  for  other  purposes. 

196.  An  act  to  enable  the  Severn  and  Wye 
Railway  and  Canal  Company  to  improve  their 
Railway  and  Harbour ;  and  for  other  purposes 
relating  to  the  Company. 

197.  ^  act  for  making  a  railway  from  the 
South  Wales  Railway  at  Britonferrry  to  Glyn- 
corrwg  in  Glamorganshire,  to  be  called  "The 
South  Wales  Mineral  Railway." 

193.  An  act  to  consolidate  and  amend  "  The 
Staffordshire  Potteries  Waterworks  Act,  1847," 
and  "  The  Staffordshire  Potteries  Waterworks 
Extension  Act,  1849,"  and  to  extend  the  Pro- 
visions and  enlarge  the  Powers  thereof. 

199.  An  act  for  making  a  Railway  from 
Stamford  Baron  in  the  County  of  Northamp- 
ton to  the  Great  Northern  Railway  at  Essen- 
dine  in  the  County  of  Rutland,  and  for  other 
purposes  connected  therewith. 

200.  An  act  for  better  paving,  draining, 
cleansing,  lighting,  watching,  supplying  with 
Water,  regulating  in  fegard  to  Markets  and 
other  purposes,  for  making  new  Streets,  and 
othenvise  improving  the  Town  of  Galway. 

201.  An  act  for  regulating  the  depasturing 
and  Management  of  certain  Pastures  in  the 
Parish  of  Richmond  in  the  County  of  York. 

202.  An  act  to  consolidate  the  Acts  relating 
to  the  Cork  and  Bandon  Railway  Company,  to 
authorise  the  Company  to  construct  Extension 
and  Branch  Railways,  and  for  other  purposes. 

203.  An  act  for  granting  further  Powers  to 
"The  Electric  Telegraph  Company,"  and  to 
such  Company  to  make  Arrangements  for  the 
working  of  Telegraphs  adjoining  their  Works. 

204.  An  act  for  authorising  the  South  Wales 
Railway  Company  to  deviate  the  line  of  their 
Railway  in  the  Forest  of  Dean,  and  for  other 
purposes. 

205.  An  act  to  enable  the  London  and 
North  Western  Railway  Company  to  make  a 
Raulway  to  connect  the  Buckinghamshire  Rail- 
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way  with  the  Oxford^  Worcester,  and  Wol?er- 
hampton  Railway. 

206.  An  act  for  reclaimiog  frcm  the  Sea  cer- 
tain Lands  near  Harwich,  for  constructing 
Docks  and  a  Pier  on  such  Lands,  and  for 
other  purposes. 

207>  An  act  for  making  a  Pier  and  Break- 
water in  the  Bay  of  Galway,  and  for  conferring 
additional  Powers  on  the  Gidway  Harhoor 
Commissioners,  and  for  other  Purposes. 

208.  An  act  for  making  a  Railway  from 
Banbridge  to  join  the  Dublin  and  Belfast 
Junction  Railway  at  Scarvagh. 

209'  An  act  for  granting  further  Powers  in 
reference  to  the  leasing  ana  selling  the  Under- 
taking of  the  South  Wales  lialhvay  Company 
to  the  Great  Western  Railway  Company,  and 
authorising  working  Arrangements  between  the 
said  Companies,  and  for  other  purposes. 

210.  An  act  to  enable  the  South  Wales 
Railway  Company  to  extend  the  Pembroke 
Line  oi  their  Railway  to  Pennar  Mouth,  and  to 
make  a  Deviation  in  their  said  Pembroke  Line ; 
and  for  other  purposes. 

211.  An  act  to  reduce  and  regulate  the  Tolls 
payable  in  respect  of  Traffic  passing  between 
Liverpool  and  certain  Places  on  the  Liverpool, 
Crosby,  and  Southport  Railway,  and  also  the 
Payments  or  Tolls  payable  to  the  Lancashire 
and  Yorkshire  and  East  Lancashire  Railway 
Companies  in  respect  of  Traffic  to  and  from 
the  last-mentionea  Railway ;  and  for  other 
purposes. 

212.  An  act  to  extend  the  Periods  limited 
for  completing  and  for  purchasing  Lands  for 
the  Stratford-upon-Avon  and  Kingswinford 
Branches  of  the  Oxford,  Worcester,  and  Wol- 
verhampton Railway,  and  to  extend  such  re- 
spective Branches,  to  construct  a  Branch  Rail- 
way to  Stourbridge,  and  to  authorise  the  raising 
of  certain  Sums  of  Money  by  Preferential 
Shares,  and  for  other  purposes. 

213.  An  act  for  the  Construction  and  Main- 
tenance of  a  Harbour  at  Llandudno  in  the 
County  of  Carnarvon. 

214.  An  act  for  making  a  Railway  from  Wel- 
lington to  Coalbrookdale,  and  an  Extension  to 
the  River  Severn,  all  in  the  County  of  Salop ; 
and  for  other  purposes. 

215.  An  act  for  the  Incorporation  of  the 
Westminster  Association  for  improving  the 
Dwellings  of  the  Working  Classes. 

216.  An  act  for  enabling  the  London  and 
North  Western  Railway  Company  to  construct 
a  Railway  from  Crewe  to  Shrewsbury,  and 
other  Works  in  connexion  with  their  Under- 
taking ;  and  for  other  purposes  relating  thereto. 

217-  An  act  for  making  a  Railway  from  the 
Newport,  Abergavenny,  and  Hereford  Railway 
in  the  Parinh  of  Llanvihangel  Pontymoyle  in 
the'  County  of  Monmouth  to  Coleford  in  the 
County  of  Gloucester,  with  a  Branch  to  the 
Monmouth  Gas-works:  and  for  other  purposes. 

218.  An  act  to  enable  the  Warrington  and 
Altrincham  Junction  Railway  Company  to 
make  Deviations  and  Branches  at  Warrington, 
and  to  use  certain  neighbouring  Railways. 

219.  An  act  to  enable  the  South  Sea  Com- 


pany to  enter  into  Arrangements  with  cotun 
Proprietors  of  the  Company. 

220.  An  act  for  the  Improvement  of  the 
Town  of  Rochdale,  and  for  providing  a  Ceme- 
tery there,  and  for  other  purposes,  and  of 
which  the  Short  Title  is  ••  The  Rochdale  Im- 
provement Act,  1853" 

221.  An  act  to  enable  the  Eastern  Uoion 
Railway  Company  to  redeem  their  Preference 
Shares ;  and  for  other  purposes. 

222.  An  act  lor  making  a  Railway  from  the 
London  and  North  Western,  Railway  at  Wil- 
lesden  to  the  North  London  Railway,  with  a 
Branch  to  the  North  and  South  Western  J nnc- 
tion  Railway,  to  be  called  *'The  Hampsiead 
Junction  Railway,"  and  for  other  purpobcs. 

223.  An  act  for  making  a  Railway  from  the 
Great  Northern    Railway  at    Boston  in  the 

I  Countv  of  Lincoln  to  the  Great  Northern  Rail- 

I  way  at  Baikstone  in  the  same  County,  and  for 
other  purposes. 

i  224.  An  act  fur  incorporating  the  Life  As- 
sociation of  Scotland,  for  enabling  the  said  As- 
sociation to  sue  and  to  be  sued,  to  take  and  hold 

I  Propertv,  and  for  other  purposes  relating  to 

j  the  sai({  Association. 

I  225.  An  act  for  the  Appointment  and  Bego- 
gulation  of  Vestries  in  the  Parishes  of  Saint 

'  Margaret  and  Saint  John  the  Evangelist  in  the 

!  City  of  Westminster. 

!     226.  An  act  to  amend  an  Act,  intituled  **  An 

!  Act  for  incorporating  the  East  Indian  Railww 

'  Company,  and  for  other  purposes  connected 
therewith. 

227.  An  act  for  making  a  Railway  from 
the  Oxford,  Worcester,  and  Wolverhamp- 
ton Railway  near  Hartlebury  in  the  County  of 
Worcester  to  the  Borough  of  Shrewsbury  in 
the  County  of  Salop,  with  a  Branch  to  be 
called  "The  Severn  Valley  Railway;"  and  for 
other  purposes. 


PROFESSIONAL  LISTS. 

PERPETUAL   COMMISSIONERS. 

Appointed  under  the  Fines  and  Recoveries'  Act, 
with  dates  when  gazetted, 

Spurr,  James  Frederick,  Gainsborough,  in 
and  for  the  parts  of  lindsey,  in  the  County  of 
Lincoln.    Dec.  30. 

Townseud,  Jackson,  Birkenhead,  in  and  for 
the  County  of  Chester.    Jan.  10. 

LONDON    COMMISStONBRS     TO   ADMINISTER 
OATHS   IN   CHANCERY. 

Appointed  under  Me  16  4- 17  ^ict.  c.  78. 
[For  the  previous  Lists  see  pp.  106,  I6I.J 
Abraham,  George  Frederick,  G,  Great  Marl- 
borough Street. 
Benthall,  Francis,  22,  Lincoln's  Inn  Fields. 
Biggenden,  John,  5,  Walbrook. 
Bird,  James,  5,  New  Inn. 
Bockett,  Dan.  Smith,  60,  lincoln's  Inn  Fields. 
Bower,  Thomas  Holme,  46,  Chancery  Lane- 
Brown,  Charles  James,  10,  New  Inn. 
Burkett,  £dw.,  Curriers'  Hall,  London  Wall. 
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Bott,  Robert  James,  97,  Gnat  Roasell  St. 
CaUoxr,  Joseph,  4,  College  Hill,  Citr. 
Carew,  George,  22,  Lincoln's  Inn  Fields. 
Chamberlayne,  Alfred  Frederick,  31,  Great 
James  Street,  Bedford  Row. 
Chester,  Edward,  11,  Suple  Inn. 
Church,  Edmund  Boyle,  38,  Southampton  I 
Buildings. 
Clarke,  Wm.  Tredway,  30,  Great  James  St 
Clayton,  John,  10,  I^ancaster  Place,  Strand. ' 
Clode,  Charles  Mathew,  2,  Gray's  Inn  Sq.     . 
Clowe9,  Ellis,  10,  King's  Bench  Walk.Temp. 
Clones,  John  Ellis,  10,  King's  Bench  Walk. 
CoUrsson,  William,  28,  Great  Russell  Street. 
Cox,  George,  14,  Sise  Lane. 
Da7idson,  Septimus,  Weavers'  Hall,  Basing- 
hall  Street. 
Dawes,  Richard,  9,  Angel  Court. 
De  Jersey,  Hy.,2,  Little  St.  Ann's  Lane,  City. 
Denton,  Henry,  6,  New  Sq.,  Lincoln's  Inn. 
Dunster,  William  Hilliard,  3,  HenrietU  St, 
Cavendish  Square. 
Emmet  George  Nelson,  14,  Bloomsbury  Sq. 
Few,  Chas.,  juu.,  2,  Henrietta  St.,Covent  Gar. 
Field,  Ed.  W.,  41,  Bedford  Row. 
Ford,  Matthew,  8,  Lincoln's  Inn  Fields. 
Fox,  John  Elliott,  40,  Finsbuiy  Circus. 
Freeman^  Luke,  39,  Coleman  Street. 
Gant,  John  Cattle,  37,  Nicholas  Lane,  Lom* 
bard  Street. 

Grant.  Fred.  Allan,  13,  King's  Road,  Bed- 
ford Row. 
Gray,  George  Mounsey,  9,  Staple  Inn. 
Greatorex,Wm.  Anthony,  58,  Chancery  Lane. 
Hacon,  Wm.  Macmurdo,  31,  Fenchurch  St. 
Hine,  Wm.,  32,  Charter  House  Square. 
HoUingsworth,  Nathaniel,  24,  Gresham  St. 
Hook,  St.  Pierre  Butler,  9,  Lincoln's  Inn 
Fieldi. 
Hooker,  James,  8,  Bartlett's  Buildings. 
Jackson,  Robert,  41,  Bedford  Row. 
Jones,  Charles  James,  19»  Spital  Square. 
Jones,  Richard  Minshull,  190,Tooley  Street. 

Jones,  William,  7,  Crosby  Square. 

Keigbley,  Thomas  Dodd,  73.  Basinghall  St. 

Keightley,  Archibald,  43,  Chancery  Lane. 

Kelly,  James  Birch,  1,  Inner  Temple  Lane, 

Kennedy,  Thomas,  26,  Chancery  Lane. 

Letts,  John,  8,  Bartlett's  Buildings. 

Le^in,  Hy.,  32,  Southampton  Street,  Strand. 

Uwis,  Wm.,  6,  Raymona  Buddings. 

Loftus,  Thomas,  10,  New  Inn. 

L)iighborough,  Thomas,  23,  Austin  Friars. 

Lowe,  Rt  Manley,  2,  Tanfold  Ct.,  Temple. 

Master,  Geo.,  22,  Duke  St.,  Grosvenor  Sq. 

Meymott,  Wm.  Joseph,  86,  Blackfriars  Road. 

Milne,  Nathaniel  Chas.,  2,  Harcourt  Build- 
ings, Temple. 

Murray,  William,  11,  London  Street,  City. 

Nethersole,  Henry,  3,  New  Inn. 

Nettleship,  Thomas,  4,  Trafalgar   Square, 
Charing  Cross. 

Norton,  William  Hebeler,   1,  Now  Street, 
BiBhopsgate. 

Ouny,  Frederic,  13,  Tokenhouse  Yard. 

Pahner,  Robert  Samuel,  4,  Trafalgar  Square. 

Plamley,  Peter,  27,  Moorgate  Street. 

FowaaU,  William,  9,  Staple  Inn. 


Randall,  John,  10,  King^n  Bench  Walk. 

Ranken,  Charles,  4,  South  Square. 

Raw,  Joseph,  7,  Fjirnivars  Inn. 

RiWngton,  Charles,  1.  Fenchurch  Buildings. 

Robinson,  George  M.,  1,  Parish  Street,  St. 
John's,  Southwark. 

Scadding,  Edwin  Ward,  1,  Gordon  Street> 
Gordon  Square. 

Storey,  Andrew,  Featherstone  Buildings. 

Street,  ITiomas  Henry,  I,  Brabant  Court, 
Philpot  Lane. 

Tattershall,  Edward  Brouksbank,  9,  Great 
James  Street. 

Taylor,  James  Wells,  28,  Great  James  Street. 

Tippetts,  Jas,  Berriman,  2,  Sise  Lane. 

Tompson,  Edward,  4,  Stone  Building:!. 

Torr,  John  Smale,  38,  Bedford  Row. 

Turner,  Joseph  Holden,  8,  Chancery  Lane. 

Vallance,  Henry,  20,  Esse-x  Street,  Strand. 

Vizard,  Wm.,  jun.,61,  Lmcoln's  Inn  Fields. 

Walters,  John  Eldad,  0.  New  Square,  Lin- 
coln's Inn. 

Watson,  Barclay  Farquharson,  36,  Lincoln's 
Inn  Fields. 

Weatherall,  Edward,  7,  King's  Bench  Walk. 

Wheelock,  Joseph,  10,  Chancery  Lane. 

White,  John  Meadows,  10.  Whitehall  Place. 

Wilde,  Edw.  Archer,  21,  College  Hill,  City. 

Wilkinson,  William  M.,  44,  Lincoln's  Inn 
Fields. 

Williams,  Stephen,  16,  Bedford  Row. 

Williamson,  James,  10,  Great  James  Street, 
Bedford  Row. 

Woodhouse,  Henrys  William,  5,  New  Square, 
Lincoln's  Inn. 

Wren,  Robert,  32,  Fenchurch  Street. 

Yetts,  Joseph  Muskett,  Temple  Chambers, 
Fleet  Street. 


COUNTRY  COMMISSIONERS  TO   ADMINI8TBB 
OATHS   IN   CHANCERY. 

Appointed  under  the  16  ^  17  Vict,  c.  78,  with 
dates  when  gazetted. 

Bridgman,  Joseph,  Chester.    Jan.  6. 

Broad,  Joseph,  Tunstall. 

Dodd,  Grantham  Rt.,  St.  Hilier,  Jersey. 

Holden,  Hyla,  Worcester.    Jan.  20. 

Hughes,  Henry,  Maidstone.    Jan.  13. 

Mourilyan,  Joseph  Noakes,  Sandwich.  Jan. 
17. 

Seaton,  Matthew  Mease,  17,  Bond  Street,  St 
Hilier,  Jersey. 

Wheeler,  Henry,  Middleton. 


DISSOLUTIONS    OF    PROFESSIONAL    PART- 
NERSHIPS. 

From  Dec.  27th,  1853,  to  20th  Jan.  1854,  both 
inclusive,  with  dates  when  gazetted. 

Bishop,  Frederick,  and  Wykeham  Wheeler, 
Shelton,  Attorneys  and  Solicitors.    Jan.  10. 

Burnett,  William  Hope  Whidbey,and  Herr- 
maun  Lang,  5,  Serjeant's  Inn,  Fleet  Street, 
Solicitors.    Jan.  3. 

Deane,  Charles,  and  Arthur  Goodrich,  61, 
Lincoln's  Inn  Fields,  Attorneys  and  Solicitors. 
Jan.  20. 


240 


Pfo/essioMl  LUtt,'—JomU8toek  l\ru$l  Coti^^aaiei.^NoUi  qfthe  Week. 


Gravcner,  Georire  Wright,  mod  William  Ste- 
phen Shoobridge,  Dover,  Attorneys  and  Solici- 
tors.   Jan.  17. 

Hindmarsb,  James  Ulingworth,  and  Worth- 
ington  Evans,  7,  Crescent,  Jewin  Street,  Crip- 
plegate.  Attorneys  and  Solicitors.    Jan.  13. 

Lovibond,  Benjamin,  and  John  Hawkey 
Bingham  Carslake,  Bridgwater,  Attorneys. 
Jan.  3. 

Mallaby,  Joseph,  and  Jackson  Townsend, 
Liverpool  and  Birkenhead,  Attorneys  and  Soli- 
citors.    Dec.  27. 

Nation,  Richard,  Richard  Stileman,  and 
John  Neate,  4  a,  Orchard  Street,  Portman 
Square,  Attorneys  and  Sohcitors.    Jan.  20. 

Ostler,  William,  John  Leiy  Ostler,  and  Wil- 
liam Cochrane,  Grantham,  Attorneys  and  Soli- 
citors (so  far  as  regards  the  said  WilUam 
Ostler  and  John  LeIy  Ostler).    Jan.  10. 

Payne,  Richard  Ecroyd,  Edwin  Eddison, 
Robert  I^wson  Ford,  and  William  North, 
L^eds,  Attorneys  and  Solicitors  (so  far  as  re- 
gards the  said  William  North).    Jan.  6. 

Peile,  Thomas  Hanson,  Rowland  Babington 
Peile,  and  William  Henry  March,  4,  Mansion 
House  Place,  City,  Attorneys  and  Solicitors 
(so  far  as  regards  the  said  William  Henry 
Murch).     Jan.  20. 

Ridley,  John,  and  John  Porter  Dolphin, 
Newcastle-upon-Tyne  and  Hexham,  Attorneys 
and  Solicitors.  -  Jan.  20. 

Stares,  George  Henry,  and  Benjamin  Brad- 
ley Hewitt,  Bishop's  Waltham,  Attorneys  and 
Solicitors.    Jan.  13. 

Tilson,  Thomas,  William  Clarke,  and  David 
Simpson  Morice,  29,  Coleman  Street,  City,  At- 
torneys and  Solicitors  (so  far  as  regards  the 
said  Thomas  Tilson).    Jan.  3. 


JOINT- STOCK  TRUST  COMPANIES. 

A  DEPUTATION  frooi  the  Council  of  the  In- 
corporated Law  Society  waited  upon  the  Lord 
Chancellor  last  Wednesday,  on  the  subject  of 
allowing  public  companies  to  administer  prtvafe 
trusts.  The  question  is  one  of  great  import- 
ance—introducing a  totally  new  description  of 
administration  of  property;  one  of  the  pro- 
posals being  that  the  South  Sea  Company 
should  be  empowered  to  take  upon  itself  in  a 
corporate  capacity  and  be  entitled  to  charge  a 
profit  for  the  performance  of  duties  which  at 
present  devolve  upon  unpaid  trustees. 

The  deputation  submitted  to  his  Lordship 
the  following  objections :— The  powers  relating 
to  private  trusts  now  sought  to  be  conferred  on 
the  South  Sea  Company  are  entirely  inconsis- 
tent with  its  original  nature  and  constitution. 
That  trusts  are,  in  the  majority  of  cases,  carried 
into  effect  by  the  trustees  personally,  and  with- 
out expense.  They  are  almost  invariably  se- 
ketad  in  consequence  of  their  connexion  with 
eeHmi  que  trusts,  and  thenr  knowledge  of  the 
drcumstances  and  conditions  of  the  trust  pro- 
poty,  and  are  therefore  enabled  to  perform  their 
nrtiM  without  any  fonnal  mrestigation  imo 
&ct8  and  circumstances  absolutely  necessary  to 


enable  strangera  to  carry  trasts  into  effeet.  The 
trusts,  powers,  and  discretion  with  which  trus- 
tees are  invested  are  such  at,  in  a  great  majority 
of  cases,  could  not  be  advantageously  exercised, 
and  in  many  cases  could  not  be  at  all  exercised 
by  a  public  company. 

If  joint-stock  companies  for  the  administra- 
tion of  trusts  should  be  deemed  beneficial  to 
the  public,  it  was  suggested  that  the  plan 
should  be  carried  into  effect  by  a  public  Act, 
of  which  due  notice  should  be  given,  and  which 
would  enable  the  public  to  express  their  opinion 
upon  the  propriety  of  such  a  measure. 

With  respect  to  the  bill  of  the  Executor  and 
Trustee  Society,  it  was  open  to  all  the  same  ob- 
jections as  that  of  the  South  Sea  Company,  and 
it  proposed  to  take  powers  to  charge  commis- 
sion to  any  amount  upon  all  estates  or  funds 
committed  to  their  management,  besides  costs, 
charges,  and  expenses. 

The  Lord  ChaneeUor^  having  put  various 
questions  to  the  deputation,  wiih  a  view  of 
dicitiog  the  nature  of  their  objections  to  the 
proposed  bills,  stated  that  the  subject  was  one 
of  great  importance,  and  that  it  would  not  fail 
to  receive  his  attentive  consideration. 

NOTES  OF  THE  WEEK. 

REQISTBATION   OF  TITLE   COMMIS8IOK. 

Tub  Queen  has  been  pleased  to  appoint 
the  Right  Hon.  Spencer  Horatio  Walpole;  the 
Right  Hon.  Joseph  Napier;  Sir  Alexander 
James  Edmund  Cockburn,  Knight,  her  Ma- 
jesty's Attorney- General ;  Sir  Richard  Bethell, 
Knight,  her  Majesty's  Solicitor-General ;  Thos. 
Emerson  Headlam,  Esq.,  one  of  her  Majesty's 
Counsel;  Vincent  Scully,  Esq.,  one  of  her 
Majesty's  Counsel ;  Robert  Lowe,  Esq.,  Bar- 
rister-at-Law ;  William  David  Lewis,  Esq., 
Barrister-at-Law ;  Henry  Drummond,  Esq.; 
John  Evelyn  Denison,  Esq.;  Robert  Wilson, 
Esq.,  and  William  Strickland  Cookson,  Esq.,' 
to  oe  her  Majesty's  Commissioners  for  con- 
sidering the  subject  of  the  registration  of  title 
with  reference  to  the  sale  and  transfer  of  Umd. 
— From  the  London  Gazette  of  20th  Jan. 

EXCHEQUER  OF   PLEAS. 

In  future,  on  Special  Paper  days,  if  the  cases 
in  the  Special  Paper  do  not  occupy  the  whole 
of  the  day,  the  Uourt  will  proceed  with  the 
New  Trial  Paper. 

▲OMISSION   OP   SOLICITORS   IN    CHANCXRY. 

The  Master  of  the  Rolls  has  appointed 
Twsday  the  3l8t  of  January  instant,  at  the 
Rolls  Court,  Chancery  Lane,  at  four  in  the 
afternoon,  for  swearing  Solicitors. 

Everv  person  desirous  of  being  mrom 
on  the  above  dav  must  leave  his  ConinuNi  Law 
Admission  or  his  Certificate  of  Practice  for 
the  current  year  at  the  Secretary's  Office, 
Rolls  Yard,  Gfaaaceiy  lane,  on  or  belbra 
Monday,  the  30th  inat 


Mr.  Cookson  and  Mr,  Wilson  are  SoUciton. 


Superior  CoMrts:  Court  qf  Chancery. -^ Lord  ChimceUor.^Lordt  Juttices, 
RECENT   DECISIONS    IN  THE  SUPERIOR   COURTS. 
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Court  of  Cboncf rff. 

Whitbread  v.  Smith  and  another,    Jan.  17,  IS, 
1854. 

(Coram  Lord  Chancellor  aod  Lordi  Justices,) 

XaUITY  OF  RBDRMPTION  OX  MORTGAGE 
UNDER  DBBO  OP  APPOINTMENT. — RIGHT 
TO   REDEEM. 

Freehold  property  teas  limited  to  such  uses  as 
R.  and  his  wife  should  jointly  appoint,  and 
in  default  of  such  appointment  to  himself 
for  life,  with  remainder  to  his  wife  for  life, 
with  remainder  to  their  son,  his  heirs  and 
assigns,  for  ever.  After  several  mesne 
mortgages,  R.  and  his  wife  jointly  appoint- 
ed  by  mortgage  in  May,  1832,  with  a  pro- 
viso for  rc'conveyance  on  re-payment,  unto 
and  to  the  use  of  himself  and  his  wife,  their 
heirs  or  assigns,  or-  unto  such  person  or 
persons  as  theyi  should  direct.  On  the  death 
of  the  wife  and  R.,  held,  allowing  an  ap- 
peal, without  costs,  from  Vice- Chancellor 
Kindersley,  that  the  assignees  of  the  son 
were  entitled  to  redeem  as  against  the  de- 
fendants who  claimed  under  the  deed  of 
May,  1832. 

Certain  freehold  property  in  Monmouth- 
sbire  was  limited  by  a  disentailing  deed  of 
Jane,  1815,  and  deed  of  appoiotment  in  July, 
1817,  to  such  uses  as  Mr.  William  Rees  and 
bis  wife  should  jointly  appoint,  and  in  default 
of  appointment  to  himself  for  life,  with  re- 
mainder to  his  wife  for  life,  with  remainder 
to  their  son,  his  heirs  and  assigns  for  ever. 
It  appeared  that  Mr.  Rees  and  his  wife 
appointed  by  way  of  mortgage  for  a  term 
of  700  years  to  secure  a  sum  of  250/.,  with  a 
proviso  for  cesser  of  the  term  and  reconvey- 
ance to  the  former  uses  on  repayment,  and  in 
May,  1832,  after  several  mesne  mortgages,  they 
appointed  by  mortgage  with  a  power  of  aale, 
but  with  a  proviso  for  re. conveyance  on  re- 
payment unto  and  to  the  use  of  himself  and 
bis  wife,  tbeir  heirs  or  assigns,  or  unto  such 
person  or  persons  as  they  should  direct. 
After  the  wife's  death  in  1841,  Mr.  Rees 
mortgaged  the  equity  of  redemption  to  Mr. 
Martin,  with  a  proviso  for  re-conveyance  to 
bimself,  his  heirs  or  assigns,  or  as  he  or  they 
•bould  direct,  and  it  was  in  1845  conveyed  to 
Mr.  Thomas  Williams,  who  devised  to  the  de- 
fendants. The  son,  in  April,  1850,  and  after 
the  father's  death  in  1849,  assigoed  by  deed 
^  his  interest  to  a  trustee  for  the  plaintiff  and 
jua  wife,  who  was  his  sister,  and  ti^y  filed  this 
bill  claiming  to  redeem,  and  for  an  aceount  of 
Uie  profits.  The  Vice-ChanceUor  Kirndsrsley 
baving  disnoissed  the  bill,  with  costs,  on  the 
ground  that  the  deed  of  May,  1833,  by  rsserv- 
^  the  equity  of  redemption  to  Mr.  Rees  and 
bis  wife  in  fee  operated  as  an  absokte  sppoint- 
I  "'^  vid  defeated  the  son's  esUte  (reported 
1  ^vry,  531),  this  appeal  was  presented. 

GiosM  and  Whiibraad  in  support;   Camp^ 
w  and  B.  Hawkins,  contnu 


The  Court  said,  that  the  deed  of  July,  1317 # 
preserved  the  ultimate  rights  of  the  sou  under 
whom  the  plaintiffs  claimed,  and  that  they  were 
entitled  to  redeem.  The  appeal  was  accord- 
ingly allowed,  but  without  costs. 

lorlr  CbancelTar. 

In  re  Tillie  and  Henderson's  Patent.    Jan.  20, 

1354. 

PETITION  TO  SEAL  PATENT.  —  EXPIRA- 
TION OF  PROVISIONAL  PROTECTION.  — 
CAVEAT. 

fVhere  a  caveat  had  been  lodged  against  a  pa- 
tent being  granted,  only  just  before  the  e«- 
piration  ef  the  provisional  protection  for 
six  months,  under  the  15  ij^  \6  Vict.  c.  83, 
s,  7,  the  petition  to  seal  the  patent  was  aU 
lowed  to  stand  over,  in  order  to  obtain  afi- 
davits  from  Ireland   and   Scotland^al- 
though  the  six  months  had  expired:  there 
being  no  culpable  neglect. 
This  was  an  application  for  an  order  to 
allow  this  petition  to  seal  a  patent,  to  stand 
over  until  the  next  petition-day,  for  the  pur- 
pose of  obtaining  certain  affidavits  from  Ire- 
land and  Scotland. 
Baggallay,  in  support. 
Hindmarsh,  contri^  on  the  ground  the  six 
months'  provisional  protection  under  s.  7,  of 
the  16  &  16  Vict.  c.  83,  had  expired  on  Oct.  25 
last. 

The  Lord  Chancellor  said,  that  as  the  other 
side  had  lodged  their  caveat  just  before  the  six 
months'  required,  and  the  Act  was  only  appli- 
cable to  cases  of  culpable  neglect,  the  appli- 
cation would  be  granted.* 

fLaxtii  9wttUti. 
Anon.    Jan.  20,  1854. 

SOLICITOR  OPPOSING  PETITION  IN  AB8ENCB 
OF   COUNSEL. 

The  solicitor  was  attowed  to    address   the 

Court  tn  opposition  to  a  petition,  where  the 

counsel  instructed  was  unavoidably  absent. 

On  the  hearing  of  a  petition,  it  appeared 

that  the  counsel,  who  had  been  instructed  to 

oppose,  was  unavoidably  absent. 

The  Lords  Justices  allowed  the  solicitor  to 
address  the  Court  in  his  stead. 


*  Sect.  20  enacts,  that  "no  letters  patent" 
"  shall  be  issued  or  be  of  any  force  or  effect 
unless  the  same  be  granted  during  the  continu- 
ance of  the  provisional  protection  under  this 
Act,"  "  save  that  where  the  apphcation  to  seal 
such  letters  patent  has  been  made  during  the 
continuance  of  such  provisional  or  other  pro- 
tection as  aforesaid,  atfd  the  sealing  of  such 
letters  patent  has  been  delayed  by  reason  of  a 
caveat  or  an  application  to  the  Lord  Chancellor 
against  or  in  relation  to  the  sealing  of  such 
letters  patent^  that  such  letters  patent  naay  be 
sealed  at  such  lime  as  the  Lord  Chancellor 
Lshall  direct." 
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Superior  Courts:  Lordt  Justieei, '^Master  of  ike  Rolls. 


In  re  Pike,  exparie  Pike.    Jan.  20,  1854. 

BANKRUPT.  —  THIRD-CLA89  CBRTIPICATK 
FOR  IMPROPER  CONDUCT,  &C. — 8U8PXN- 
SION. 

IVhere  a  bankrupt  had  given  a  cheque  for  70l. 
on  his  bankers,  when  his  account  was  over-' 
drawn  to  the  extent  of  800/.,  and  had  also 
obtained  two  oxen  from  another  creditor  on 
an  understanding  for  immediate  payment 
and  failed  to  pay,  and  had  likewise  set  Up 
his  son  in  business  as  a  butcher  soon  after 
the  adjudication,  whereby  the  sale  of  the 
goodwill  of  his  own  busitiess  was  injured: 
Held,  on  appeal  from  Mr.  Commissioner 
Here,  that  his  certificate  was  properly  of 
the  third-class,  but  by  consent  of  the  im- 
signees  its  suspension  was  varied  from  18 
to  12  months. 
This  was  an  appeal  from  Mr.  Commissioner 
Bere  suspendinsr  tnis  bankrupt's  certificate  of 
the  third-class  ^r  IS  months,  without  protec- 
tion  (see  report  on  another  point,  ante,  p. 
184).    It  appeared  that  the  opposition  was  on 
behalf  of  a  creditor  to  whom  he  had  f<iven  a 
cheque  for  70/.  on  his  bankers  when  his  ac- 
count was  overdrawn  to  the  amount  of  800/., 
and  by  another  creditor  from  whom  he  had 
obtained  two  oxen  on  the  understanding  they 
were  to  be  paid  for  immediately,  but  he  had 
not  made  the  payment,  and  also  that  the  bank- 
rupt, who  was  a  butcher  at  Stonehouee,  near 
Plymouth,  had  set  up  his  son  in  business  near 
his  own  shop  soon   after    the    adjudication, 
whereby  the  sale  of  the  goodwill  had  been  in- 
jured.   It  further  appeared  that  his  family  ex- 
penditure considerably  exceeded  the  bankrupt's 
profits. 

Bacon  and  Messiter  in  support;  Swansion 
and  Baggallay,  for  the  assignees,  contrii,  were 
not  called  on. 

The  Lords  Justices  said,  that  the  bankrupt's 
conduct  was  sufficient  to  warrant  the  judg- 
ment of  the  Commissioner,  but  if  the  assignees 
consented,  protection  might  be  granted  at  the 
end  of  12  months.  As  to  the  class  of  the  cer- 
tificate, this  could  not  be  interfered  with  except 
on  strong  grounds,  and  in  the  present  case  it 
did  not  appear  the  bankruptcy  arose  from  un- 
avoidable losses. 


Thornton  v.  Court.    Jan.  23,  1854. 

BILL  TO  OBTAIN  BENEFIT  OF  COVENANT 
FOR  QUIET  ENJOYMENT.— COSTS  OF  AC- 
TION  AT   LAW  AND   IN    EQUITY. 

The  plaintiff,  who  had  been  evicted,  brought 
an  action  at  law  on  the  covenant  for  quiet 
enjoyment  in  the  purchase  deed,  but  failed, 
by  reason  of  the  defendant  pleading  a  mort- 
gage from  the  plaintiff  to  B.,  whereby  the 
legal  estate  was  conveyed.  The  defendant 
afterwards  paid  off  the  mortgage,  and  the 
plaintiff  filed  a  bill  to  obtain  the  benefit  of 
the  covenant,  and  on  appeal  from  the 
Master  of  the  Rolls  an  actum  was  directed 
and  the  defendant  was  restrained  from  set- 
ting up  ike  mortgage.     The  plaintiff  o6- 


tained  a  verdict.  On  further  direetiofu 
and  costs,  held,  that  the  defendant  vst 
Uable  to  the  costs  both  at  law  and  in  equity 
— no  costs  to  be  allowed  of  the  appeal. 
The  plaintiflT  had  purchased  from  the  de- 
fendant certain  freehold  property  in  Cheshire, 
under  a  conveyance  containing  a  covenant  for 
quiet  enjoyment,  but  none  for  title,  and  he 
subsequently  mortgaged  the  same  to  Mr.  Bol- 
shaw.  It  appeared  that  the  plaintiff  was  eject- 
ed at  the  suit  of  Lord  Dehunere,  in  1846, 
whereupon  he  brought  an  action  at  law  against 
the  defendant  for  damages  on  the  breach  of 
covenant,  but  failed  on  the  defendant  pleading 
the  conveyance  of  the  legal  estate  under  the 
mortgage- deed.  The  dc^ndant  then  paid  off 
the  mortgage- debt  and  obtained  delivery  to 
himself  of  the  mortgage-deed ;  and  in  Michael- 
mas, 1851,  the  plaintiff  filed  this  bill  to  obtain 
the  benefit  of  his  covenant,  and  for  compensa- 
lion,  after  deducting  the  mortgage-debt  paid 
by  the  defendant.  The  Master  of  the  Rolls 
had  dismissed  the  bill,  but  on  appeal  to  this 
Court,  leave  was  given  to  the  plaintiff  to  bring 
an  action  at  law  on  the  covenant,  and  the  de- 
fendant was  restrained  from  setting  up  the 
mortgage-deed.  The  plaintiff  had  obtained  a 
verdict,  and  the  amount  due  after  the  de- 
duction of  the  mortgage-debt  was  32/.  odd. 
The  case  now  came  on  upon  the  question  of 
costs. 

R.  Palmer  and  J.  Nicholson  for  the  plaintiff; 
Llcyd  and  Beavan  for  the  defendant. 

The  Lords  Justices  said,  that  as  the  suit  in 
equity  was  occasioned  by  the  improper  act  of 
the  defendant  in  setting  up  the  mortgage  at 
law,  and  he  was  also  sued  for  the  breach  of 
covenant,  he  must  pay  the  costs  both  in  equity 
and  at  law^  but  there  would  be  no  costs  ot  the 
appeal. 

Stainton  and  another  v.  Carron  Iron  Company. 
Nov.  12,  1853;  Jan.  17,  1854. 

BILL  BY  RESIDUARY  LEGATEES  TO  Bl- 
COVER  DEBT  TO  TESTATOR'S  ESTATE.— 
EXECUTORS,— DEMURBER  FOR  WANT  OF 
EQUITY. 

A  demurrer  for  want  of  equity  was  allowed 

to  a  bill  by  residuary  legatees  to  recover  s 

claim  for  the  testator's  estates'  and  held 

that  the  executors  were  the  proper  parties 

to  bring  such  suit. 

This  was  a  suit  by  the  residuary  legatees 

of  a  testator  to  recover  from  the  defendants 

the  sum  of  about  4,000/.  for  commismon  which 

they  had  agreed  to  pay  him  as  their  London 

agent,  and  to  restrain  certain  proceedings  in 

Scotland  by  the  defendants  in  respect  of  a 

claim  against  the  testator.    There  was  a  de* 

murrer  on  the  ground  the  executors  and  tras- 

tees,  and  not  the  plaintiffs,  were  the  proper 

parties  to  sue. 

WiUcoek  and  Cotton,  for  the  defendants,  in 
support ;  R.  Palmer  and  Kenyan  for  the  plain- 
tiffs, contrk. 


SMperior  Courts:  EoU$.—V.  C.  Kmdersley.^V.  C.  Stuart. 
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Cur.  ad.  vult. 
The  Master  of  the  RoUs  said,  there  was  no 
doubt  the  suit  should  have  heen  instituted  bv 
the  executors,  as  however  much  the  plainti£» 
might  be  benefited  by  obtaining  a  decree  their 
relief  would  onlv  be  consequential  to  that  of 
the  executors.  It  was  a  fixed  principle,  with 
which  nothing  but  very  special  circumstances 
could  interfere — such  as  the  executors'  incom- 
petency or  neglect  to  protect  their  testator's 
property — that  executors  were  the  proper  par* 
ties  to  institute  proceedings  like  the  present. 
And  as  there  was  no  evidence  of  such  incom- 
petency or  nep;lect  in  the  present  case,  but  on 
the  contrary  they  had  mstituted  a  suit  to 
administer  the  estate,  the  demurrer  must  be 
allowed. 


Jacobs  V.  Richards.    Jan.  17, 1854. 

FORECLOSURE  SUIT.  —  WHBRB  LUNATIC 
MORTGAGOR.  —  8U8PBN8ION  OF  DBCRBS 
FOR  SIX   MONTHS. 

Jfter  a  mortgage  had  been  ejcecuted,   the 
mortgagor  was  found  lunatic  by  commission 
extending  to  several  years  previous  to  the 
mortgage.    The  mortgagor  had  no  notice  of 
the  lunacy :  Held,  that  as  the  lunatic's  per- 
sonai  representatives  had  omitted  to  cross* 
examine  the  attesting  witness  as  to  due  ejw- 
cution  of  the  deed  and  had  not  instituted 
proceedings  to  set  aside  the  deed,  the  mort^ 
gagee  was  entitled  to  a  foreclosure  decree, 
but  to  be  suspended  for  six  months,  in  order 
to  enable  the  d^endants  to  adopt  suoh  pro- 
ceedings as  they  might  be  advised. 
It  appeared  that  a  mortgage  for  1,500/.  was 
eucQted  in  Dec,  1848,  and  that  the  mort£[agor 
vai,  in  1852,    found  by   commission    inca- 
pable of  managing  his  aflPairs  since  the  vear 
1S25.    On  this  suit  by  the  mortgagee  to  fore- 
close against  the  mortgagor's  legd  personal 
Kpresentatives, 

R.  Palmer  and  Kinglake  appeared  in  sup- 
port; Rmmell,  Karslake,  and  doleridoe,  contii. 
The  Master  of  the  RoUs  said,  that  as  the 
plaintiff  had  advanced  the  money  without  no- 
tice of  the  mortgagor  being  incompetent  to 
aecote  the  mortgage  deed,  and  the  defendants 
had  not  examined  the  attesting  witness  to  show 
that  there  was  no  real  execution  at  the  time, 
nor  instituted  proceedings  to  set  it  aside,  he 
j^as  entitled  to  a  decree,  which  would,  however, 
he  suspended  for  six  months  to  enable  the  de- 
leudants  to  adopt  such  proceedings  as  they 
ought  be  advised— with  hborty  to  either  party 
to  apply. 


^uoB  V.  Nalder  and  others.    Jan.  23,  1854. 

SPICIPIC  PBRFORMANCB  OF  AORBRMBNT 
FOR  RBNBWAL  OF  LBASB.— RBSTRICTIONS 
OP  PORUBR  LBA8B.— COSTS. 

^  OS  agreement  being  entered  into  for  the 
renewal  to  the  plaintiff  by  the  dtfendants 
of  the  lease  of  a  public*house,  which  he  held 
s«  osii^fiee,  at  an  increased  rent  and  on 
Payment  0/6OO/.  premkun,  it  appeared  that 


nothing  was  said  as  to  the  restriction  cou" 
tained  in  the  former  lease  against  the  sale 
of  any  ale  or  beer  other  than  the  drfend-- 
ants' :  Held,  that  the  plaintiff  was  only  en- 
titled to  a  specific  performance  with  such  a 
restriction,  and  that  he  must  pay  the  costs. 
This  was  a  claim  for  the  specific  perform- 
ance of  a  contract  for  the  renewal  of  a  lease  for 
25  years  of  a  public-house  in  Westminster,  the 
property  of  the  defendants,  who  were  brewers 
at  Croydon.    It  appeared  that  the  plaintiff  was 
in  possession  as  assignee  of  a  lease,  containing 
a  restriction  for  the  sale  of  the  defendants' beer 
or  ale  exclusively  on  the  premises,  and  that  he 
had  agreed  for  Uie  renewal  of  the  lease  for  25 
years  at  an  increased  rent  of  20/.  per  annum, 
on  payment  of  600/.,  but  nothing  was  said 
about  the  restriction  on  the  sale  of  beer  and 
ale.    The  defendants'  solicitors  had  forwarded 
the  draft  lease  containing  the  restriction,  but  the 
plaintiff's  solicitor  had  struck  it  out,  where- 
upon the  defendants  refused  to  complete. 

R,  Palmer  and  jBt7/o»  for  the  plaintiff; 
Glasse,  Selwyn,  and  Tindall  for  the  defendants. 
The  Master  qf  the  Rolls  said,  that  the  par- 
ties, upon  entering  into  negociations,  clearly 
intended  the  lease  should  be  renewed  on  the 
old  terms,  and  the  defendants  were  entitled  to 
have  the  restrictive  clause  inserted.  There 
would  therefore  be  a  specific  performance  de- 
creed,—the  costs  to  be  paid  by  the  plaintiff. 


Grant  v.  WinboU,    Jan.  17,  1854. 

WILL. — PUCHA8B  OF  ANNUITY  FOR  ''LIFB" 
OF  TWO  8I8TBR8  "TO  BB  SQUALLY  DI- 
VIDBD   BBTWBBN  THEM." 

A  testator  directed  an  annuity  to  be  purchas- 
ed out  of  his  residue  for  "  the  life  *'  qfhis 
two  sisters  "  to  be  equally  divided  between 
them :"  Held,  on  construction  of  the  will, 
that  the  annuity  was  for  the  joint  lives  only 
of  the  sisters. 
In  this  case  a  question  arose  as  to  the  con- 
struction of  a  clause  in  a  testator's  will  whereby 
he  desired,  out  of  the  remainder  of  his  pro« 
perty  not  alreadv  bequeathed,  an  annuity  of 
55/.  sterling  should  be  purchased  for  "the  life" 
of  his  two  sisters,  "  to  be  equally  divided  be- 
tween them." 

Baily  for  the  residuary  legatees ;  Toller  for 
the  two  sisters. 

The  Vice-chancellor  said,  that  although  the 
testator's  intention  might  have  been  to  allow 
the  survivor  to  have  the  annuity,  it  was  impos- 
sible, without  putting  in  some  words,  to  arrive 
at  that  conclusion  from  the  will,  and  the  an- 
nuity must  therefore  be  declared  to  be  a  gift 
during  the  joint  lives  only  of  the  sisters. 


IBfcf'Cfiimcenor  Jbtuart. 
Whitlow  V.  DiUwarth.    Jan.  16, 1854. 

PAYMENT  OF  FUND  TO  MARRIED  WOMAN, 
WHBRB  SEPARATED,  AND  HUSBAND  CAN- 
NOT BE   FOUND. 

Order  on  petiHon  of  married  woman  by  her 


2^ 


SuperwrComUi  Vie§'ChaneM)r  Stmai. 


next  Jnmd,  for  the  eale  and  paifmmt  to 
her,  on  her  recent,  of  a  fund  standing  to 
the  accoiaU  of  her  hueband  and  hereelf  in 
an  adminietration  suit,  to  which  she  was 
entitled  when  she  was  separated  from  her 
husband  in  1839»  and  he  could  not  now  be 
found  to  be  served  with  the  petition, 

Bos^urgh  appeared  in  support  of  this  pe- 
titioo»  which  was  presented  bv  a  married  woman 
by  her  next  friend  for  the  sale  and  payment  to 
her,  on  her  receipt,  of  a  fiind  standing  to  the 
account  of  her  husband  and  herself  in  this  ad- 
xniniatration  suit,  and  to  which  she  was  entitled 
under  the  will  of  Mr.  Whitlow.  It  appeared 
that  the  petitioner  was  separated  in  1839  from 
her  husband,  and  that  he  could  not  be  found  in 
order  to  be  served  with  this  petition. 

l^e  Vtce-Chancellor  maae  the  order  as 
pvayed. 


house,  purchased  by  the  appUeant  subject  to 
such  lease,  to  two  gentUmen  named,  on  10 
dayi^  service  of  the  order. 

This  was  an  application  exparte  under  the 
6  Anne,  c.  18,  s.  1,*  for  an  order  on  Mr.  Wm. 
Byrne,  who  claimed  to  receive  the  rent  of  a 
house  at  Parkgate,  Cheshire,  which  was  par- 
chased  by  a  Mr.  Johnson  of  Liverpool,  subject 
to  a  lease  for  three  lives,  dated  in  1791,  to  pro- 
duce  and  show  at  the  door  of  the  parish  church 
of  St.  Peter,  Liverpool,  between  the  hours  of 
11  and  1  o'clock,  on  February  1  next,  the 
parties  named  in  such  lease,  or  any  one  or  more 
of  them,  to  the  two  gentlemen  mentioned,  upon 
service  of  the  order  10  clear  days  previously. 

Cairns,  in  support,  cited  In  re  Lingen,  12 
Sim.  104. 

The  Vice' Chancellor  made  the  order  in  the 
terms  set  out  in  die  case  cited. 


M'Cormick  y,  Gamett.    Jan.  18, 1854. 

MABHIVD  WOMAN. — BQ0ITT  TO  BETTLK- 
UXNT  or  LEGACY. —  EXECUTORS'  RIGHT 
OF   SBT-OFP.^HUBBAND'B   AS81GNBE. 

The  husband  qf  a  married  woman,  who  was 
efUitled  to  a  legacy  of  500/.,  had  assigned 
the  same  to  a  purchaser,  and  he  was  at  the 
time  of  the  testator^s  death  indebted  to  his 
estate  in  200/.  .•  Held,  that  250/.  must  be 
settled  on  the  wife  and  her  children,  and 
that  the  executors  were  entitled  to  set-off 
their  testator^s  claim  against  the  other  half 
and  that  the  balance  was  payable  to  the 
husband  or  his  assignee. 

The  testator,  by  his  will,  gave  a  sum  of 
500/.  to  Mrs.  Macdonald,  and  it  appeared  that 
her  husband,  who  was  at  the  time  of  the  testa- 
tor's decease  indebted  to  him  in  a  sum  of  200/., 
had  assigned  the  legacy  to  a  purchaser. 

Glasse  and  Cairns  for  the  plaintiff,  the  re* 
sidaary  legatee;  Bacon  and  Fielding  Nalder 
for  the  executors. 

Craig,  for  the  legatee  and  her  husband  and 
his  assignee,  cited  Eaparte  G'FerraU,  I  Glyn 
&  Jam.  347 ;  Carr  v.  Taykr,  10  Ves.  574 ; 
Freeman  v.  homas^  9  Hare,  109. 

The  Vice-Chanoelhr  said,  that  the  legatee's 
equity  to  a  settlement  was  paramount  to  the 
executors'  right  of  set-off  and  the  assignee's 
right  to  the  legacy,  and  that  therefore  one-half 
must  be  settled  on  her  and  her  children,  and 
the  debt  of  200/.  be  set-off  against  the  other 
moiety,  and  the  balance  be  paid  to  the  husband 
or  his  assignee. 


In  re  Clossy,    Jan.  20,  1854. 

LEASE  FOR  LIVES.  —  PRODUCTION  OF  LBS- 
BEES  TO  PURCRABER,  UNDER  6  ANNE, 
C.   18,   S.   1. 

Order  as  in  In  re  Lingen,  12  Sim.  104,  to  com- 
pel the  production,  under  the  6  Anne,  e.  18, 
s.  1,  of  the  parties,  or  any  one  or  more  of 
them,  named  in  a  lease  fm  three  lives,  by 
the  person  claiming  to  receive  the  rent  if  a 


*  Which  enacts,  that  "any  person  or  persons 
who  hath  or  shall  have  any  claim  or  demand  in 
or  to  any  remainder,  reversion,  or  expectancy, 
in  or  to  any  estate,  after  the  death  of  any  person 
within  age,  married  woman,  or  any  other  person 
whatsoever,  upon  affidavit  made  in  the  High 
Court  of  Chancery,  by  the  pertons  so  claiming 
such  estate,  of  his  or  her  title,  and  that  he  or 
she  hath  cause  to  believe  that  such  minor, 
married  woman,  or  other  person  is  dead,  and 
that  his  or  her  death  is  concealed  by  such 
guardian,  trustee,  husband,  or  any  other  per- 
son, shall  and  may,  once  a  year,  if  the  person 
aggrieved  shall  think  fit,  move  the  I^rd  Chan- 
cellor," &c.,  ••  to  order  such  guardian,  trustee, 
husband,  or  other  person,  concealing  or  sus- 
pected to  conceal  such  person,  at  such  tiise 
and  place  as  the  said  Court  shall  direct,  on 
personal  or  other  due  service  of  such  order,  to 
produce  and  show  to  such  person  and  persons, 
(not  exceeding  two)  as  shall  in  such  order  be 
learned  by  the  party  or  parties  prosecuting  sneh 
order,  such  minor,  married  woman,  or  other 
persons  aforesaid ;  and,  if  snch  guardian,  trus- 
tee, husband,  or  such  other  person,  as  afore- 
said, shall  refuse  or  neglet  to  produce  or  shov 
such  infant,  married  woman,  or  s^ch  othor 
person,  on  whose  life  any  such  estate  doth 
depend,  according  to  the  directions  of  the  ssid 
order,  Uiat  then  the  Court  of  Chancery  is  hers- 
by  authorised  and    required  to  order  sadi 
guardian,  trustee,  husband,  or  other  person,  to 
produce  such  minor,  married  woman,  or  other 
person  concealed,  in  the  said  Court  of  Chan- 
cery, or  otherwise  before  Commissioners  to  be 
appointed  by  the  said  Court,  at  such  time  an« 
place  as  the  Court  shall  direct,  two  of  which 
Commissioners  shall   be    nominated   by  the 
party  or  parties  prosecuting  such  order,  at  his, 
her,  or  their  costs  and  charges ;  and  in  case 
such  guardian,  trustee,  husband,  or  other  per- 
son, shall  refuse  or  neglect  to. produce  snch 
infant,  married  woman,  or  other  peiroOj  w 
concealed,  in  the  Court  of  Chancery,  or  before 
such  Commissioners,  ixdiereof  retom  shall  be 
made  by  such  Commissioners,  and  that  fetors 
filed  in  the  Petty  Bag  Office,  in  either  or  any 
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Dimes  v.  Steinberg.    Jan.  20,  1854. 

BILL  CHARGING  FRAUD  AGAINST  LBGATKE 
UNDER  WILL  ALLBOBD  TO  BB  FRAUDU- 
LKNTLY  OBTAINBD.  —  DBMURRBR  FOR 
WANT  OF  BQUITY. 

The  Mil  filed  for  the  admimstraiion  qf  the 
estate  of  a  testator  by  his  brother  and  next 
of  kirn,  alleged  that  he  was  a  Umatic  and 
had  been  fraudulently  induced  to  emecute 
a  will,  under  which  the  defendant  S.  was  a 
legatee :  Held,  that  as  S.  was  charged  with 
having  acted  as  confederated  agent  qf  the 
persons  procuring  the  eaecuOon  of  the  will^ 
his  demurrer  for  want  of  equity  must  be 
overruled,  but  without  costs. 

Held  also,  that  the  statements  in  the  bill,  for 
tke  pwrposes  of  the  demurrer,  must  be  taken 
to  be  true. 

This  bill  was  filed  by  the  next  of  kin  and 
brother  of  Mr.  Thomas  Dimes,  for  the  admi- 
niftntion  of  his  estate  and  for  the  appointment 
of  a  receiver,  and  alleged  that  Mr.  Dimes  was 
I  Imiatic,  and  that  he  had  been  fraudulently 
induced  to  execute  .a  will,  under  which  the  de- 
feodant,  Mr.  Steinberg,  was  a  legatee,  who  was 
>lso  charged  as  having  acted  as  confederated 
agent  of  the  persons  procuring  the  execution  of 
AewiU.  Proceedings  had  been  instituted  to 
obtain  the  recall  of  the  probate,  which  had  been 
granted  to  the  executors. 

WHlcock  and  F.  J.  White  now  appeared  for 
Mr.  Steinberg,  in  support  of  a  demurrer  for 
'rant  of  equity ;  Daniel  and  C.  H.  Keene  for 
the  executors ;  W.  M.  James  and  W.  D.  Lewis 
for  the  plaintiff. 

The  Vice'Chancenor  said,  that  for  the  pur- 
Ppseaof  the  demurrer  the  aUegations  in  the 
bQl,  althoogh  neither  precise  nor  concise,  must 
be  taken  to  be  true,  and  the  demurrer  must 
therefore  be  overruled,  but  without  costs. 


James  v.  Rice.    Jan.  12,  16,  1854. 

W^CITABLB  DBPOBIT  OF  DBBD8  A8  COLLA- 
TIBAL  SBCURITY  FOR  RBPAYMBNT  OF  PRO> 
MWBOBY  NOTBS. — 8TATUTB8  OF  USURY. — 
TAKING  BILL   PRO   C0NFBS80. 

^  motion  was  refused,  without  costs,  to  take 
pro  confesso,  on  the  defendant  having  left 
his  home  and  his  residence  not  being 
knovm,  a  bill  filed  for  an  account  of  what 
was  due  to  the  plaintiff  on  two  promissory 
no/e«  at  6  per  cent,  given  by  the  dtfendant 


of  the  said  cases,  the  said  minor,  married  wo- 
^)  or  such  other  person  so  concealed,  shall 
be  taken  to  be  dead,  and  it  shall  be  lawful  for 
^  person  claiming  any  right,  title,  or  interest 
J  remainder  or  reversion,  or  otherwise,  after 
«e  death  of  such  infant,  married  woman,  or 
>nch  other  persons  so  concealed,  as  aforesaid, 
w  enternpon  such  lands,  tenements,  and  here- 
oitamenta,  as  if  such  infiant,  married  woman, 
pother  person  so  concealed,  were  actually 
wad,** 


to  secure  an  advance,  where  title-deeds  to 
freehold  property  had  been  deposited  by 
way  of  collateral  security,  and  a  sale  or 
foreclosure  was  asked  in  default  of  pay" 
ment,  and  the  bill  was  also  dismissed. 
Semble,  that  effect  could  not  be  given  to  the 
deposit  of  the  deeds  under  the  Statutes  of 
Usury. 
Thib  bill  was  filed  for  an  account  of  what 
was  doe  to  the  plaintiff  in  respect  of  two  pro« 
missory  notes,  payable  on  demand,  to  secure  an 
advance  of  150/.  at  6  per  cent,  to  the  defendant, 
who  also  it  appearea  deposited  certain  title- 
deeds  relating  to  freehold  property,  and  on 
nonpayment  of  the  notes  had  agreed  to  exe- 
cute a  mortgage  thereon  for  the  amount    A 
sale  or  foreclosure  was  also  sought  in  default 
of  payment. 

J.  V.  Prior  now  moved  to  take  the  bill  pro 
coitfesso,  the  defendant  having  left  his  house  in 
October,  1852,  and  his  present  residence  being 
unknown,  and  contended  the  possession  of  tlw 
deeds  was  by  wav  of  collateral  security,  and 
did  not  affect  the  debt  on  the  promissory 
notes. 

Cur.  ad.  vult* 
The  Vice-chancellor,  after  referring  to  the 
12  Anne,  st.  2,  c.  16;  3  &  4  Wm.  4,  c.  98  ; 
7  Wm.  4  and  1  Vict.  c.  80 ;  2  &  3  Vict.  c. 
37;  and  to  Doe  d.  Houghton  v.  King,  11  M. 
&  W.  333 ;  Nixon  v.  PhiUips,  7  £xch.  R.  188  ; 
and  Lane  v.  Horlock,  1  Drewry,  58 7>  said,  that 
as  effect  conld  not  be  given  to  the  deposit  of 
the  deeds  by  way  of  contract  for  securing  the 
payment  of  the  promissory  notes,  the  motion 
must  be  refused,  and  the  bill  would  be  dis- 
missed, but  without  costs. 

BsggeU  v.  Poster  and  others.    Jan.  23,  1354. 

INJUNCTION  TO  RESTRAIN  MORTGAGE  AND 
ALLBOBD  BRBACH  OF  TRUST. — DISSOLV- 
ING BEFORE   HBARING.— COSTS. 

A  motion  was  refused,  with  costs,  to  dissolve 
before  the  hearing  an  injunction  restrain^ 
ing  the  defendants  from  mortgaging  or 
otherwise  charging  certain  trust  property 
for  the  purpose  of  securing  debts,  where  ft 
was  alleged  the  object  of  the  trust  would  be 
defeated  by  the  mortgage. 
Daniel  and  C.  T.  Simpson  appeared  in  sup- 
port of  this  motion  to  dissolve  an  injunction 
restraining  the  defendants  from  mortgaging  or 
otherwise  charging  a  plot  of  ground  and  chi^ 
at  Ludborough,  Lmcolnshire,  for  the  purpose 
of  securing  certain  debts. 

Roll  and  W.  Hishp  Clarke,  contrk. 
The  Vice-chancellor  said,  that  although 
trustees  were  entitled  to  mortgage  the  trnet 
property  to  enable  them  more  effectually  to 
execute  the  trusts,  yet  as  the  injunction  had 
been  granted  to  prevent  a  mortgage  whereby> 
it  was  alleged,  the  objects  of  the  trusts  would 
be  defeated,  the  injunction  conld  not  be  dis- 
solved before  the  hearings  and  the  motiion 
would  ther^ore  be  refused,  irith  costs. 
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Catirt  of  ^ueen'jf  3BencIi. 

Mowatt  V.   Lord  Londesborough,     Jan.    13, 
1854. 

ABORTIVE  RAILWAY  SCHEME.  —  ACTION 
AGAINST  DIRECTOR  FOR  DEPOSIT.  —  UN- 
DERTAKING. 

The  plaintiff  subscribed  to  a  railway  scheme 
in  consequence  of  an  advertisement,  in 
which  the  directors  undertook  to  return  the 
deposits  without  deduction  on  the  biU 
not  passing :  Held,  that  the  plaintiff  was 
entitled  to  recover  the  amount  of  his  de^ 
posits  with  interest  thereon  from  the  time 
the  same  became  payable,  from  a  director, 
notwithstanding  he  had  signed  the  deed  qf 
settlement,  which  did  not  contain  such  an 
undertaking. 

This  was  a  rule  nisi  to  set  aside  the  verdict 
for  the  plaintiff,  and  to  enter  it  for  the  defend- 
ant in  this  action,  which  was  hrought  against 
a  director  of  the  Deal  and  Dover  Railway 
Comoany,  to  recover  the  amount  of  deposits 
paid  by  the  plaintiff  on  shares  in  the  company. 
It  appeared  that  the  directors  in  the  advertise- 
ment, undertook  to  return  the  whole  of  the 
deposits  to  the  subscribers  without  deductions 
on  the  bill  not  passing  through  Parliament, 
but  that  they  had  deducted  the  preliminary  ex- 
penses on  the  scheme  proving  abortive.  The 
deed  of  settlement,  which  the  plaintiff  had  ex- 
ecuted, vested  the  amount  subscnbed  in  trus- 
tees, to  be  employed  by  the  directors  in  carry- 
ing the  scheme  into  effect.  On  the  trial  before 
Campbell,  C.  J.,  the  plaintiff  obtained  a  verdict. 

Attomey-Oeneral,  M,  Chambers,  and  Willes 
showed  cause  against  the  rule,  which  was  sup- 
ported by  Byles,  S.  L.,  Bramwell,  and  Hony- 


Cur.  ad,  vult. 
The  Court  said,  the  plaintiff  had  made  out 
a  primd  facie  case^  as  there  was  the  express 
undertaking  of  the  directors  to  return  the  whole 
of  the  deposits  without  deduction  on  the  bill 
not  being  obtained,  and  if  it  had  not  been  for 
this  undertaking,  some  expenses,  which  were 
incurred  in  introducing  the  bill  might  have 
been  deducted,  under  the  deed  of  settlement, 
and  the  objection  as  to  the  want  of  a  stamp 
on  the  letter  of  allotment  must  be  overruled,  in 
accordance  with  Ward  v.  Lord  Londesborough, 
12  C.  B.  252.  And  as  the  plaintiff's  money 
had  not  been  repaid  when  he  was  entitled 
thereto  interest  must  be  paid  thereon.  The 
rule  would  therefore  be  discharged. 


goods  of  two  surveyors  of  a  highway  is  a 
parish,  the  inhabitants  of  which  had  hm 
indicted  for  its  non- repair,  and  the  costs 
had  been  ordered  to  be  paid  out  of  the  rate, 
where  such  surveyors  had  made  no  ro/e  to 
meet  such  costs. 
This  was  a  rule  nisi  on  the  defendaots  to 
iteue  a  warrant  of  distress  for  highway  rates 
on  the  goods  of  two  surveyors  of  the  highway 
in  the  parish  of  Trydden.   It  appeared  thattl» 
parishioners  had  been  indicted  for  non-repair  of 
a  highway,  and  the  costs  were  ordered  to  he  paid 
out  of  the  highway  rate,  bat  that  the  surveyors, 
now  sought  to  be  made  liable^  had  made  no 
rate  on  the  ground  of  the  parisbiooers  object- 
ing, and  that  they  had  been  appointed  after  the 
order  in  question  was  made,  and  had  no  funds 
in  hand. 

By  the  5  &  6  Wm.  4,  c.  50,  s.  103,  it  is 
enacted,  that  "  all  penalties  and  forfeitures  by 
this  Act  inflicted  or  authorised  to  be  imposed 
for  any  offence  against  the  same,  and  all  ba- 
lances due  from  a  surveyor,  and  all  costs  and 
charges  to  be  allowed  and  ordered  by  the 
authority  of  this  Act  (the  manner  of  levying, 
recovering,  and  applying  of  which  is  not  her^ 
by  otherwise  particularly  directed),  shall,  upon 
proof  and  conviction  of  the  offences  respe^ 
lively  before  any  two  or  more  justices,*'  &c., 
"  be  levied,  together  with  the  costs  attending 
the  information,  summons,  and  conviction,  by 
distress  and  sale  of  the  goods  and  chattels  of 
the  offender  or  person  liable  or  ordered  to  pay 
the  same  respectively,  by  warrant  under  the 
hands  of  two  or  more  justices  before  whom  the 
party  may  have  been  convicted  (which  warrant 
such  justices  are  hereby  empowered  and  re- 
quiredf  to  grant)." 

V.  WiUiams  showed  cause  against  the  mle, 
which  was  supported  by  Pashley  and  Beaxm. 

Cur.  ad,  vuk. 
The  Cotir^  said,  the  rule  must  be  discharged. 


Regina  v.  Justices  of  Flintshire.  Nov.  21, 1853 ; 
Jan.  13,  1854. 

COSTS  OF  INDICTMENT  FOR  NON-RBPAIR  OF 
HIGHWAY.— PAYMENT  OUT  OF  HIGHWAY 
RATE. — surveyors'  LIABILITY  ON  NOT 
MAKING  BATE. 

A  rulenm  was  discharged  for  the  issue  of  a 
warrant  of  distress,  under  the  5  Sf  6  Wm, 
4,  c.  60,  s,  103,  for  highway  rates,  on  the 


Dean  v.  Homcliffe.    Jan.  17, 1854. 

MARINE  TIME    INSURANCE.  —  CAPTUBE  BY 
PIRATES. — TOTAL   LOSS. — NOTICI. 

Where  a  vessel  was  captured  by  pirates,  and^ 
although  afterwards  retaken  by  a  sh^  (& 
war,  had  never  been  restored  to  the  owmt, 
but  was  abandoned  and  subsequently  sou: 
Held,  that  the  owner  was  entitled  tort- 
cover  on  a  time  policy  as  for  a  total  loss, 
on  notice  as  soon  as  he  became  avHBt  oj 
the  circumstances  to  the  underwriters,  asd 
notwithstanding  the  notice  was  given  ojt^ 
the  expiration  of  the  policy. 
This  was  an  action  as  for  a  total  low  of  * 
vessel  on  a  time  policy  effected  from  Apnl  22, 
1851,  to  April  21,  1852.    It  appeared  that  tw 
vessel  left  on  her  homeward  vovage  from  va^ 
paraiso  to  Liverpool  on  November  7,  ^^  7\ 
on  December  1, 1851,  captured  by  pii»f«J  "\^ 
port  in  the  Magellan  StraiU,  into  whicJi  m 
,  had  put  to  repair,  but  that  she  had  been  r^ 
taken,  on  the  28th  January  foUowingi  oj^ 
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Majesty's  ship  Virago,  and,  after  having  been 
taken  to  Valparaiso,  was  sent  in  charge  of  two 
officers  of  the  Virago  to  this  country  to  be  ad- 
jadicated  on  in  the  Court  of  Admiralty.  The 
vessel  hady  however,  upon  damages  having 
been  sustained  during  the  voyage,  put  into 
Monte  Video  to  repair,  and  sailed  again  on 
Jane  25,  but  was  forced  to  put  into  the  port  of 
Fayal  for  repairs  and  was  there  abandoned  as 
unfit  for  repair  and  sold.  The  nlaiotiff,  on  re- 
ceiving this  intelligence,  claimea,  on  April  30, 
1852,  from  the  defendants  as  for  a  total  loss 
on  the  seizure  by  the  pirates.  It  appeared  idso 
that  the  purchaser  had  repaired  and  brought 
the  vessel  to  England.  The  action  now  came 
on  in  the  form  of  a  special  case  for  the  opinion 
of  this  Court,  as  to  whether  the  plaintiff  was 
entitled  to  claim  for  a  total  or  for  a  partial 
loss. 

J.  WUde  for  the  plaintiff;  CowUng,  for  the 
defendants,  referred  to  the  13  &  14  Vict  c.  26, 
8. 5/  and  cited  Holdsworth  v.  Wise,  7  B.  &  C. 
764 ;  Parry  y.  Aberdein,  9  B.  &  C.  4U. 

The  Court  said,  that  the  principle  laid  down 
was,  that  where  a  total  loss  by  capture  had 
taken  place,  the  ondenvriters  were  liaole  as  for 
a  total  loss,  unless  the  owner  had  the  property 
restored  to  him  or  the  means  of  obtaining  it. 
In  the  inreaent  case,  by  the  sequence  of  events 
over  which  the  plaintiff  had  no  control,  he  had 
de  facto  lost  his  property,  and  the  notice  was 
given  as  soon  as  he  was  aware  of  the  circum- 
stances, and  be  was  therefore  entiUed  to  re- 
cover ss  for  a  total  loss,  which  had  accrued  on 
the  vessel  being  taken  by  pirates. 


Court  at  Common  9lexK. 
Nobte  V.  Chapman.    Jan.  11,  1854. 

COMMON  LAW  PROCEDURE  ACT. — AMEND- 
MENT OP  VARIANCE  IN  DECLARATION. — 
PRACTICE. 

Held,  that  the  apptication  under  the  \5  ^  16 
Vict.  c.  76, «.  222,  to  amend  a  variance  in 
a  declaration  should  be  made  at  Chambtrs, 
and  not  in  Court, 

Tbis  was  an  application  under  the  15  &  I6 
yict  c.  76,  s.  222,*  to  amend  the  declaration 
in  tbis  action  on  a  judgment,  which  was  stated 


,  *  Which  enacts,  that  property  of  her  Ma- 
jn^s  subjects  found  in  possession  of  pirates, 
sbaU  be  restored  on  payment  of  one-eighth  of 
itsyaloe. 

*  Which  enacts,  that  "  it  shall  be  lawful  for 
^  Superior  Courts  of  Common  Law,  and 
ewry  Judge  thereof,  and  any  Judge  sitting  at 
Nisi  Prins,  at  all  times  to  amend  all  defects 
and  errors  in  any  proceeding  in  civil  causes, 
whether  there  is  anything  in  writing  to  amend 
hy  or  not,  and  whether  the  defect  or  error  be 
tbatofthe  party  applying  to  amend,  or  not; 
and  all  tuch  amendments  may  be  made  with  or 
jnthoot  costs,  and  upon  such  teroM  as  to  the 
^QTtor  Judge  may  seem  fit;  and  all  such 
amendments  as  may  be  necessary  for  the  pur- 


to  have  been  recovered  on  a  day  other  than  as 
appeared  by  the  record  on  Its  prodiTction  at  the 
trial  upon  tne  plea  of  nul  tiel  record. 

Milward  in  support. 

The  Court  said,  that  the  application  should 
have  been  made  at  Chambers,  out  that  the  ap- 
plication would  be  granted  in  the  present  case. 

Morgan  and  another  v.  Pike.    Jan.  20, 1854. 

ACTION  ON  COVENANT  IN  MORTOAOB-DEED 
ON  DEFAULT  IN  PAYING  INSTALMENT. — 
STAMP.  —  AMENDMENT.  —  CR088-COVE- 
NANTS. 

A  mortgage-deed  contained  a  covenant  by  the 
defendant  to  refund  a  sum  of  1,800/.  stock, 
borrowed  from  the  plaintiff's,  by  yearly  tn- 
stalments  of  ZOOl,  each^  with  a  proviso  that 
in  case  of  default  in  payment  of  any  install 
ment,  the  d^endant  should  be  liable  to  re- 
fund  the  whole  amount.    Default  was  made 
in  one  instalment,  whereupon  an  action  was 
brought:    Held,  that  the  deed  was  suffi- 
ciently stamped  with  a  45#.  stamp,  that  the 
Judge  presiding  at  the  trial  had  properly 
alldced  the  declaration  to  be  restored  to  its 
original  form,  although  it  had  been  amend" 
ed  so  as  to  cover  interest,  and  that  the 
plaintiff  could  recover,notwithstanding  there 
were  cross^covenants  by  himself  and  he  had 
not  executed  the  deed. 
This  was  a  motion  for  a  rule  nisi  for  a  new 
trial  of  this  action,  which  was  brought  on  a 
covenant  in  a  mortgage-deed  dated  in  June, 
1852,  whereby  the  defendant  covenanted  to  re- 
fund to  the  plaintiffs  a  sum  of  1,800/.  stock 
borrowed,  by  yearlv  instalments  of  300/.,  and 
providing  that  in  default  being  made  in  the 
payment  of  any  instalment,  the  whole  covenant 
should  come  into  operation,  and  the  defendant 
be  liable  to  re-invest  the  whole  amount  bor- 
rowed.   Default  was  made  in  paying  one  in- 
stalment.   On  the  trial  before  Tatfourd,  J.,  at 
the  last  Sittings  in  Middlesex,  it  appeared  that 
the  plaintiffs  were  allowed  to  amend  their  de- 
claration in  order  to  cover  interest,  but  after- 
wards it  was  re- amended  to  its  original  form, 
and  that  on  an  objection  being  taken  to  the 
sufficiency  of  the  stamp  (45«.)  to  the  deed,  the 
hearing  was  adjourned  to  the  following  day, 
when  the  deed  was  produced  with  the  pink 
stamp,  under  s.  14  of  the  13  &  14  Vict.  c.  97, 
of  the  Inland  Revenue  Commissioners  of  the 
sufficiency  of  the  stamp,  and  the  deed  was 
thereupon  admitted,  and  the  plaintiffs  obtained 
a  verdict. 

Ogle,  for  the  defendant,  in  support,  on  the 
ground  the  second  amendment  was  wrong,  and 
that  the  stamp  was  insufficient,  the  sum  se- 
cured being  indefinite,  and  also  that  the  action 
could  not  be  maintained  as  there  were  cross- 
covenants  by  the  mortgagee  who  had  not  exe- 
cuted the  deed. 
The  Court  said,  that  under  the  13  &  14  Vict. 


pose  of  determining  in  the  existing  suit  the  real 
question  in  controversy  between  the  parties 
shall  be  so  made." 


^48 
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c.  97,  as  mucli  might  be  recovered  on  a  deed 
as  the  stamp  was  sufficient  to  cover,  and  in  the 
present  case  the  deed  was  sufficiently  staniped 
tor  1»800/.,  which  was  the  sum  recovered.  The 
other  prrounds  of  objection  were  not  tenable, 
and  the  rule  must  be  refused. 


Court  of  €ftl^tqjtut. 
CloBsman  v.  LaeoHs.    Jan.  17«  1854* 

ACTION  BT  C01IMI8SI0N  AOBNT  TO  R«- 
COVSR  SALARY  ON  DISMISSAL.  —  »BR- 
VICE8   RENDKRED. — NEW  TRIAL. 

ne  defendant  agreed  to  pay  the  phmtif  a 
yearly  salary  qfOOOL  forjioe  years^  with 
a  commission  agreed  on^onkis  exerting  his 
best  ability,  takni,  and  seal  for  the  sale  of 
the  defendant's  wine.    The  di^endantf  after 
paying  two  years'  salary,  refused  to  pay 
the  third  fear  on  the  ground  no  result 
had  been  obtained  from  his  services.    In 
on  action  for  such  year's  salary,  the  plain- 
tiff obtained  a  verdiet  for  one  quarter  only  : 
A  rule  was  made  absolnte  on  kis  motion  for 
a  new  trial. 
This  was  an  action  to  recover  600/.,  the 
amount  of  one  year's  salary,  under  an  agree- 
ment entered  into  by  the  defendant  to  pay  that 
amount  yearly  for  five  years,  together  with  a 
commission  as  agreed  on,  on  the  plaintiff  exert- 
ing his  beet  ability,  talent,  and  seal  for  the  sale 
of  thede£endant'8  wine  in  England,  Scotland, 
snd  Wales.    It  appeared  tiiat  the  defendant. 


Oreenkalgh  and  another. 
1854. 
afker  having  paid  the  salary  for  two  years,  re- 1  conviction   fob  obtaining   obdm  foe 


Clr.sd.ratt. 
The  Court  said,  that  the  objecticm  mutt  be 
allowed,  and  the  appeal  be  dismissed,  but  with- 
out costs. 


Cattrt  al  CnmlnBl  Sp^cil. 
Regina  v.  Beid,    Jan.  21, 1854. 

MASTER  AND    SERVANT. — CONVICTIOV  FOK 
LARCENY.— CONSTRUCTIVE   POSSB88I0N. 

R.,  the  servant  to  N.,  was  sent  by  him  witk  ia 
cart  to  bring  home  eoais,  when  he  took  mt 
some  and  left  them  at  another  peno^s 
house :  A  comnction  was  eigirmed  fv 
larceny. 

This  was  a  conviction  for  larceny.  It  ip- 
neaied  that  the  prisoner  was  servant  to  s  Mr. 
Newton,  and  had  been  sent  by  him  with  ba 
cart  to  bring  home  a  quantity  of  coals,  when  he 
took  out  some  of  the  coals  and  left  them  S 
another  person's  bouse.  The  question  wai, 
whether  the  offence  amounted  to  lirceny  or 
embesslement. 

The  Comrt  said,  the  coals  were  in  the  coi- 
atructive  possession  of  the  master,  to  whom  the 
cart  bdonged,  by  his  order  by  mesos  of  the 
prisoner,  his  servant,  and  that  the  coDTictin 
lor  larceny  was  therdFore  proper :  ^pesr^t  tote. 
2  East's  P.  C.  568 ;  2  Leach,  825 ;  sod  the 
coDvictaon  would  therefore  be  affinned. 


Begina 


Jan.  21. 


famd  to  pay  it  for  the  third  year  on  the  fpround 
tfaaS  notmng  had  resulted  from  the  plaintiff's 
OESitions.  On  the  trial,  the  verdict  passed  for 
Ikne  plaintiff  for  150<.,  one  quarter's  salary, 
wbeteupon  this  rule  had  been  obtained  for  a 
new  trial. 

Bonil  showed  cause  agamst  the  rule ;  Brsm- 
well  in  support. 

The  Court  said,  the  rule  must  be  made  ab- 
solute. 


Jansens  v.  Chrove.    Jan.  23, 1854. 

COUNTY  COURT.  —  NO  APPEAL  IN  CASE 
ABOVE  50/.  SUBMITTED  BY  CONSENT 
UNDER   13  &   14   VICT.   C.  6l,   8.   17. 

An  appeal  was  dismissed,  without  costs,  from 
the  decision  of  a  County  Court  Judge  in  a 
ease  submitted  to  him  under  the  13  4"  1^ 
Vict.  c.  61,  s.  17,  by  the  consent  of  both 
parties,  where  the  subject-matter  exceeded 
50/. 
This  was  an  appeal  from  the  decision  of  a 
County  Court  Judge  in  a  plaint  where  the 
subject-matter  exceeded  50/.    An  objection  was 
taken  on  behalf  of  the  respondent,  that  as  the 
hearing  of  the  case  was  by  consent,  the  Judge 
was  merely  arbitrator,  and  there  was  no  appeal. 
By  the  13  &  14  VicU  c.  61,  s.  14,  the  right 
of  appeal  is  given  "  in  any  cause  of  the  amount 
to  which  jurisdiction  ia  given  to  the  County 
Courts  by  this  Act;"  and  by  s.  1,  the  juris- 
diction is  limited  to  50/.,  except  in  questions 
under  s.  17,  by  consent  of  both  parties. 


PAYMENT  OP  MONEY  BY  FAL8B  PM' 
TENCB8  PROM  TREASURER  OF  BITBIAL 
CLUB. 

//  appeared  that  it  was  the  duty  of  the  jf' 

soners,  the  secretary  and  the  coUeetor(fi 

burial  club,  to  report  the  sum  payebkw 

deaths  to  the  treasurer,  and  that  tkeif  k^ 

reported  50s,  to  be  due  on  thedeatk<ift 

member's  chUd,  and  had  obtained  peynai 

of  an  order  for  that  amount  from  the  /r«- 

surer.    The  child  was  not  that  of  a  menber: 

Held,  that  they  had  been  rightly  eomcttd 

(^  dtaifUng  an  order  for  paynest  oj 

money  by  false  pretences. 

This  was  an  indictment  against  ^ Jf^ 

tary  and  the  collector  of  a  burial  club  at  B^»fc 

for  obtainiog  from  the  treasurer  an  oraet  wr 

the  payment  of  2/.  lOt.  by  means  of  fal««  P^ 

tences,  and  also  for  obtaining  «/.  10»-  ^^ 

treasurer  by  false  pretences.    It  BpP^JJJ^  ^ 

it  was  the  prisoners'  dutv  to  report  *f  ?". 

payable  on  deaths,  and  that  they  had  <»«*5^ 

the  sum  in  question  on  the  death  of  ac^'J'v* 

Robert  Lord,  but  who  was  not  a  ine«»°*r"" 

society  as  they  had  reported.    Tbepnww^ 

WW  convicted  and  sentenced  to  18  oionths  vb- 

prisonment,  eubject  to  this  case. 

/•  Cross  for  the  prosecution.  .l. 

The  Court  said,  that  the  conviction  <>n  ^ 

count  charging  the  obtaining  ^.^T^Liic 

money  und«r  false  pretences  was  ns»»  •"^ 

was  accordingly  affirmed. 


^hs  Hegal  eh&evbtVt 


DIGEST,  AND  JOURNAL  OF.  JURISPRUDENCE. 


^w^»^^<»^^^»i 


SATURDAY,  FEBRUARY  4,  1854 


OPENING  OP  PARLIAMENT. 

her'  majesty's  speech. 

The  Qaeen's  Speech  upon  the  opening 
of  ParliaoQent  is,  as  might  have  been  an- 
ticipated, the  subject  of  yaried  and  conflict- 
ing obseiration  m  the  public  journals,  as 
well  as  in  private  circles.  As  an  exposition 
of  the  intentions  of  her  Majesty's  Govern- 
ment, it  has  produced  at  least  the  usual 
amount  of  satisfaction  and  disappointment. 
Which  of  these  adverse  sentiments  should 
preponderate  upon  a  candid  perusal,  we 
leave  to  political  writers  to  discuss,  and  to 
our  readers  individually  to  determine. 

It  is  matter  of  professional  interest,  how- 
ever, to  observe,  that  the  question  of  Legal 
B^form  has  not  been  overlooked  in  her 
^lajesty's  Address  to  the  two  Houses  of 
Parliament.  The  topic  is  adverted  to  in 
terms  of  congratulation,  as  regards  that 
which  has  been  effected,  and  with  a  dis- 
tinct recommendation,  which  may  be  re- 
garded as  a  pledge  on  the  part  of  the  Go- 
vernment, to  proceed  with  further  amend- 
ments. The  paragraph  of  the  Royal 
Speech  which  refers  to  this  subject  is 
framed  in  the  following  concise  but  com- 
prehensive terms : — 

''The  recent  measures  of  legal  reform  have 
proved   highly    beneficial,    and    the    success 
wnich  has  attended  them  mny  well  encovra>(e 
you  to  proceed    with    further    amendments,  j 
Bills  will  be  submitted  to  you  for  transferring  | 
from  the  Ecclesiastical  to  the  Civil  Courts  the  i 
cognizance  of  testamentary  and  of  matrimonial  j 
<^8e«,  and  for  giving  increased  efficiency  to 
the  Superior  Courts  of  Law." 

From  this  paragraph  it  may  be  inferred, 
that  whilst  her  Majesty's  advisers  recom- 
mend to  Parliament  the  favourable  consi- 
deration of  further  measures  of  legal  reform, 
they  are  themselves  prepared  to  introduce — 

lat.  A  Bill  to  transfer  the  Jurisdiction  in 

Vol.  xlvii.    No.  1,352. 


Causes  Testamentary  from  the  Ecclesiastical 
to  the  Civil  Courts. 

2ndly.  A  Bill  to  transfer  the  Jurisdiction 
in  Causes  relating  to  Marriage  and  Divorce 
from  the  Ecclesiastical  to  the  Civil  Courts  ; 
and 

3rdly.  A  Bill  to  give  increased  efficiency 
to  the  Superior  Courts  of  Law. 

Ample  and  favourable  opportunities  will/ 
no  doubt,  present  themselves  for  describing 
and  considering  the  Government  measures 
of  legal  reform  in  detail.  At  present,  we 
can  only  state  generally,  that  it  is  under- 
stood the  testamentary  jurisdiction  is  to  be 
vested  in  the  existing  Courts  of  Equity ; 
whilst,  in  accordance  with  the  report  of  the 
Divorce  Commissioners,  a  new  Court,  con- 
sisting of  one  of  the  Judges  of  the  Court* 
of  Equity  together  with  a  Common  Law 
Judge  and  d  Judge  taken  from  the  Ecde- 
siastical  Courts,  is  intended  to  be  consti- 
tuted, for  hearing  and  determining  all  suits 
relating  to  marriage  and  divorce.  The  Bill 
about  to  be  introduced  in  reference  to  the 
jurisdiction  of  the  Common  Law  Courts,  it 
is  believed,  is  founded  upon  the  second  re« 
port  of  the  Common  Law  Commissioners, 
and  involves^  many  important  changes  in 
the  Law  of  Evidence  and  Procedure. 

Upon  the  whole,  it  may  be  fairly  con- 
ceded, that  the  subjects  of  legal  reform 
selected  by  the  Government  have  been  judi- 
ciously chosen.  The  utility  of  the  pro- 
posed measures  can  hardly  be  judged  of, 
however,  until  the  provisions  by  which  the 
intentions  of  the  framers  are  intended  to  be 
carried  out,  have  been  submitted  to  public 
consideration. 

Her  Majesty*  R  Speech  also  contains  the 
following  passages  :-^ 

"The  Laws  relalinjr  to  the  relief  of  the* 
Poor  have  of  late  undergone  much  salutary 
amendment,  but  there  is  one  branch  to  which 
I  earnestly  direct  your  attention.    The  Law  of 
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Settlement  impedes  the  freedom  of  labour ;  and 
if  this  restraint  can  with  safety  be  relaxed,  the 
workman  may  be  enabled  to  increase  the  fruits 
of  his  industry,  and  the  interests  of  capital  and 
labour  will  be  more  firmly  united. 

"  Measures  will  be  submitted  to  you  for  the 
amendment  of  the  Laws  relating  to  the  Repre^ 
sentation  of  the  Commons  in  Parliament* 

"  Recent  experience  has  shown  that  it  is  ne- 
cessary to  take  more  effectual  precautions 
aiq^nst  the  evils  of  Bribewy  and  of  Corrupt 
Practices  at  Elections.  It  will  also  be  your  duty 
to  consider  whether  more  complete  effect  may 
not  be  given  to  the  principles  of  the  Act  of 
last  Session,  whereby  reforms  were  made  in 
the  representation  of  the  people  in  Parliament. 
In  recommending  this  subject  to  your  consi- 
deration,  my  desire  is  to  remove  every  cause  of 
just  complaint,  to  increase  general  confidence 
in  the  Legislature,  and  to  give  additional  sta- 
bility to  the  settled  Institutions  of  the  State." 


PROPOSED  TRUST  MONOPOLY. 


OPPOSITION   TO  THE    PENDING   BILLS. 

The  nature  and  objects  of  the  Deputation 
'which  waited  upon  the  Lord  Chancellor,  in 
reference  to  the  pending  applications  to 
Parliament,  to  transfer  to  trading  companies 
the  management  of  private  trusts,  and  the 
substance  of  the  objections  to  the  scheme 
suggested  by  the  Deputation,  were  concisely 
stated  in  our  last  Number  (p.  240). 

The  prompt  and  timely  measures  adopted 
by  the  Council  of  the  Incorporated  Law  So- 
ciety, to  avert  the  injury  about  to  be  inflict- 
ed upon  the  public  by  this  fresh  interfer- 
ence with  the  functions  of  the  *  Legal  Pro- 
fession,   have    secured    attention    to    the 
subject  in  the  highest  quarters,  and  ren-  j 
dered  it  impossible  that  the  Bills  now  be- 1 
fore  Parliament  should  be  regarded  only  as  i 
matter  of  private  concern,  without  reference ; 
to  the  extensive  and  important  public  in- 1 
terests  involved.     It  must  not  be  supposed,  | 
however,  that  all  that  is  necessary  has  been 
effected  by  pointing  out  the  mischievous! 
character  of  the  Bills  in  question.     The, 
battle  is  yet  to  be  fought.    Lord  Cranworth 
has  promised  to  give  the  subject  his  atten- 
tive consideration,  but  until  an  assurance 
is  obtiuned  from  his  lordship,  or  some  lead- 
ing member  of  the  administration,  that  the 
project  is  discountenanced  by  the  Govern- 
ment, the  Bills  of  the  South  Sea  Company, 
and  of  the  Executor  and  Trustee  Society, 
must  be  carefully  watched,  and,  if  need  be, 
opposed  at  every  stage.     By  the  vigilance 
of  the  Incorporated  Law  Society,  the  South 
Sea  Company  was  forced,  during  the  last 
Session  of  Parliament,  to  abandon  that  por- 
tion of  the  Bill  which  invested  the  South 


Sea  Stock  holders  with  power  to  administer 
property  subject  to  private  trusts,  but  it  is 
impossible  to  calculate  to  what  extent  this 
result  may  have  been  influenced  by  the 
late  period  of  the  Session  at  which  the  Bill 
arrived  in  the  House  of  Lords.  The  com- 
panjr  now  return  to  the  charge,  fully  ac- 
quainted with  the  nature  and  character  of 
the  opposition  to  be  encountered.  To  sap- 
port  and  promote  the  South  Sea  Compan/s 
Bill,  as  well  as  the  Bill  of  the  Executor  and 
Trustee  Society,  it  is  notorious  that  a  por- 
tion of  the  press  has  been  emcUiated^ 
members  of  Pariiament  enlisted,  and  the 
names  of  certain  members  of  the  Govern- 
ment freely  mentioned  as  approving  and 
sanctioning  the  scheme.  The  weight  of 
this  support  will  be  best  tested  when  the 
Bills  arrive  at  such  a  stage  that  the  sense 
of  either  branch  of  the  Legislature  may  be 
fairly  taken,  but  it  would  be  a  grievous,  h^ 
cause  probably  a  fatal,  error  to  underrate 
the  efforts  that  no  doubt  will  be  made  to 
pass  both  Bills. 

It  has  not  yet  been  our  fortune  to  see  any 
attempt  made  to  meet  or  answer  the  mani- 
fest objections  which  arise  to  a  joint-stock 
trading  company  taking  upon  itself  the  ad- 
ministration of  trust  property  of  every  de- 
scription, nature,  and  tenure,  but  it  is  in- 
sinuated that  the  opposition  to  the  proposed 
scheme  has  its  origin  in  self-interest.  Nov, 
it  is  extremely  probable,  to  say  the  least, 
that  if  no  personal  interests  were  affected 
by  the  establishment  of  joint-stock  trust 
companies,  the  promoters  would  be  permit- 
ted to  walk  over  the  course,  and  effect  their 
objects  without   opposition.     The  proverb 
tells  us,  that  "  the  business  of  every  body  is 
that  of  nobody,"  and  it  may  be,  if  no  indi- 
vidual apprehended  loss,  that  the  schemes 
now  propounded  with  so  much  confidence 
and  pretension,  would  be  as  successful  as 
many  others  that  in  operation  have  turned 
out  so  mischievously  for  the  cominunity. 
It  is  not  sought  or  desired  to  conceal  the 
fact,  that  the  interests  of  the  Legal  Profes- 
sion would  be  materially  affected  by  the 
existence  of  such  a  monopoly  as  that  which 
it  is  now  proposed  to  establish  with  the 
assistance  of  the  Legislature ;  although  io 
this,  as  in  other  instances,  the  Profession 
are  desirous   that  the   scheme  should  he 
considered  and  judged  of  upon  its  merits, 
not  exclusively  with  a  view  to  its  operation 
upon  the  interests  of  a  class,  but  with  re- 
gard to  its  probable  consequences  upon  the 
interests  of  all  classes.    That  the  Legal 
Profession  are  directly  interested  in  resist* 
ing  the  attempted  invasion  of  their  rights, 
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oommodioos  Courts,  and  the  concentration 
also  of  all  the  Law  and  Equit j  Ofiees  in  one 
edifice. 

It  is  gratifjring  to  the  promoters  of  the 
measure  that  the  public  press  has  so  ener- 
geticallj  taken  up  the  subject.  From  an- 
other leading  article  in  The  Times  of  the 
27th  January,  we  extract  the  following : — 

"  AmoDg  the  public  at  large  there  can  be 
only  one  opinion  as  to  the  wisdom,  not  to  say 
the  necessity,  of  removing  the  remainder  of  the 
Law  Courts  from  the  Palace  of  Westminster  to 
the  neighbourhood  of  the  Inns  of  Court  and 
the  centre  of  the  metropolis.  No  good  reason 
can  be  given  why  lawyers  should  have  their 
chambers  in  one  part  of  London,  their  Courts 
in  another,  and  their  residences,  a  large  pro- 
portion of  them,  in  a  third ;  or  why,  in  an 
affair  which  requires  the  greatest  promptness 
and  quietness  of  deliberation,  needless  distances 
should  be  interposed,  and  absurd  obstacles 
thrown  in  the  way.  The  fortunate,  or,  as  reagrds 
the  present  question,  the  unfortunate  holder  of 
briefs,  after  hurnring  from  his  house  at  the 
West-end  to  his  chambers,  and  getting  through 
a  hasty  consultation,  has  to  go,  as  fast  as  a  cab 
can  take  him,  a  mile  and  a  half^  to  West- 
minster. There  he  may  have  nothing  to  do  the 
whole  day,  or  he  may  have  to  return  to  his 
chambers  when  he  ought  to  remain  at  West- 
minster, or  he  may  elect  to  remain  there  the 
whole  day  leaving  clients  waiting  at  his  cham* 
bers.  Except  the  poetical,  or  rather  antiqua- 
rian arguments  drawn  from  the  imaginary  pre- 
sence of  royalty  in  Westminster  Hall,  only 
one  reason  can  be  assigned  in  favoiu*  of  the 
present  state  of  things,  and  that  settles  the 
question  most  effectually  against  it.  Bring  the 
Courts  to  the  lawyers,  we  are  told,  and  you  will 
at  once  aggregate  the  existing  monopoly  by 
enabling  lawyers  in  large  practice  to  double 
that  practice  to  the  injury  of  the  small  people. 


st  once  accounts  for  and  justifies  the  atti- 
tude of  energetic  and  determined  hostility 
assumed  upon  this  occasion  bj  that  body, 
which  represents  the  Attorneys  and  Solici- 
tors of  England .  If  we  inquire  who  are  the 
promoters  of  the  schemes  now  submitted 
to  Parliament, — without  impugpiing  their 
personal  respectability,  individually  or  col- 
lectively,— ^we  may  at  once  assume  that  they 
consist  of  a  limited  number  of  persons,  who 
hsTe  encouraged  themselves  into  hoping 
that  the  pUn  to  which  they  have  lent  their 
names  will  prove  remunerative.  It  is  far 
from  certain  that  the  promoters  could  make 
the  speculation  profitable,  but  it  is  to  be 
hoped  that  such  reasons  will  be  urged  upon 
the  Legislature  as  may  effectually  prevent 
the  trial  of  an  experiment  fraught  with  so 
Bumy  evils  to  society. 

Popukr  sympathy  is  also  invoked  for 
the  joint-stock  trust  companies,  upon  the 
ground  that  the  resistance  to  their  forma- 
tion is  an  attempt  to  restrict  commercial 
enterprise,  and  they  are  sought  to  be  as- 
similated to  Insurance  companies,  from 
the  estabhshment  of  which  it  may  be  ad- 
mitted the  public  and  the  shareholders 
have  derived  equal  advantage.  It  may  be 
obsenred,  however,  that  the  insurance 
companies  did  not  supersede  any  system 
prcTiously  existing,  but  were  merely  creat- 
ed to  supply  a  public  want,  and  that  in- 
surance companies  do  not  in  general  re- 
quire any  special  powers  or  authority  from 
the  Legislature  to  enable  them  to  contract 
or  fulfil  their  contracts  with  individuals. 
Apart  from  these  distinguishing  features, 
the  scope  and  object's  of  the  one  class  of 
companies  and  of  the  other  are  altogether 

dissimilar,  and  the  proposed  experiment  is  |  who  now  get  a  few  'briefs  which  the  others 
little  deserving  of  public  or  parliamentary  have  not  time  for.    This  concedes  the  whole 


support,  if  its  best  recommendation  is  its 
supposed  analogy  to  institutions  so  useful, 
but  to  which  it  bears  so  faint  a  resemblance, 
as  it  does  to  the  insurance  companies. 


NEW  LAW  COURTS  AND  OFFICES. 


OPINIONS   OF  THK    PRESS. 

In  our  Number  for  the  7th  Januaiy,  we 
extracted  a  leading  article  from  The  Times 
ofthe4thof  that  month,  advocating  very 
powerfully  the  removal  of  the  Courts  from 
Westminster  to  the  neighbourhood  of  the 
Inns  of  Court.  The  proposal,  it  should  be 
borne  in  mind,  comprehends,  not  merely  the 
nmoval  of  the  few  and  inconvenient  Courts 
now  oisting  in  Palace  Yard,  but  the  con- 
stroctbn  of  larger,  more  numerous,  and 


question  of  convenience,  which  is  all  that  the 
public  and  the  Legislature  have  to  do  with. 
Between  great  lawyers  and  small  lawyers  they 
cannot  pretend  to  interfere,  any  more  than  be- 
tween great  and  small  merchants.  So  much 
for  the  general  expediency  of  the  proposed  mi- 
gration. To  the  site  proposed  there  can  be  no 
objection,  unless  Lord  Shaftesbury  should  have 
a  word  to  say  on  behalf  of  the  vast  numbers  of 
poor  people  who  would  have  to  find  lodgment 
elsewhere.  It  lies  between  the  Temple  and 
Lincoln's  Inn,  having  the  Strand  on  the  south, 
Carey  Street  on  the  north,  Chancery  Lane  on 
the  east,  and  Clement's  Inn  and  New  Inn  on 
the  west,  on  the  borders  of  the  cities  of  London 
and  Westminster.  The  total  site  would  be 
about  700  feet  by  480;  but  only  the  centre  of 
this  would  be  devoted  to  the  new  Courts,  the 
remainder  being  given  to  new  chambers.  In 
the  plan  before  us  the  quadrangular  block  of 
Courts  is  about  460  feet  by  300,  and,  when  it 
is  compared  with  the  public  buildings  on  the 

p  2 


252 


Kew  Law  Courts  and  Offices — Opinions  of  the  Press, 


same  map  and  on  the  same  scale,  certainly 
does  not  seem  too  large>  considerinf^  its  com- 
prehensive purpose. 

"  So  far,  nothing  can  he  more  rational  and 
soher  than  this  movement,  and,  if  there  were 
only  some  security  that  nothing  grander  would 
he  attempted  than  what  is  here  modestly  pro- 
posed, we  should  not  have  another  word  to 
say  about  the  matter.  But  can  anybody  who 
knows   anything  about  public  buildings   and 

?ublic  demonstrations,  about  the  Houses  of 
Wliament,  about  bridges  and  their  approaches, 
about  prisons  and  asylums,  about  the  Duke's 
funeral,  or  about  any  war  steamer,  or  new  dock 
— can  any  such  person  doubt  the  almost  infal- 
lible result  of  once  giving  the  reins  to  this  pro- 
ject ?  Here  is  Westminster  to  be  transported 
to  the  city.  Temple  Bar  to  be  pulled  down  to 
admit  it,  and  the  Strand  widened  to  100  feet 
for  its  reception.  Provision  is  to  be  made  for 
Courts,  consultation-rooms,  waiting-rooms  for 
witnesses,  jurymen,  and  parties  in  attendance, 
rooms  for  attorneys,  and  indeed,  for  nearly  as 
many  purposes  as  Mr.  Barry  had  to  provide 
for  at  Westminster.  Then  there  is  a  vast  site, 
the  total  clearance  being  700  by  480,  though 
only  somewhat  less  than  half  this  is  given  to 
the  Courts  in  the  plan  before  us.  Then  there  is 
a  front  to  the  Strand,  in  which  there  is  room  for 
a  fagade  600  feet  long,  with  room  for  a  still 
longer  one  in  Carey  Street.  Then  there  are 
funds  which  it  is  humbly  submitted  are  avail- 
able for  the  purpose,  and  very  magnificent 
funds  they  are,  enough  to  send  every  architect 
to  the  third  heaven  of  professional  rapture. 
There  is  a  certain  accumulation  of  surplus  in- 
terest from  stock  purchased  with  suitors' 
money,  amounting  to  1,241,188/. ;  a  further 
sum  of  200,000/.,  accumulated  surplus  of  the 
Suitors'  Fee  Fund  since  1833;  and  surplus 


give  scope  to  our  generosity ; — unlets,  indeed,, 
craven  conscience  whispers  something  aboult 
the  abore-mencioaed  Suitors'  Fund,  and  n» 
minds  us  of  the  proverb,  that  '  They  who  bnild 
houses  with  other  people's  money  do  but  heap 
up  stones  for  their  own  sepulchre.' 

"  Into  this  delicate  question,  however,  we 
will  not  now  go.  We  will  confine  ourselves  to 
a  warning  of  a  very  simple,  not  to  say  vulgar 
character,  but  quite  necessary.  Here  is  a  grud 
opportunity,  a  grand  site,  a  grand  purpose, 
grand  resources,^— omma  magna.  Is  it  in  man, 
is  it  in  Parliaments,  is  it  in  commissionen  and 
architects,  to  be  content  with  anything  leas 
than  a  Tower  of  Babel,  a  Nero's  Palace,  a  La- 
byrinth of  Crete,  a  Palace  of  Westminster? 
Is  it  possible  that  half  a  dozen  Judges  can  sit 
with  the  usual  attendance  of  counsel,  attorneys, 
witnesses,  and  suitors,  unless  they  have  over 
their  heads  an  entrance  tower,  a  clock-tower, 
each  300  feet  high,  besides  a  smaller  tower  at 
every  corner  and  intersection  of  the  buildingB  ? 
How  can  they  possibly  administer  justice  un- 
less they  approach  her  throne  through  a  corri- 
dor at  least  500  feet  long  ?  Then  there  must 
surely  be  Halls  of  Justice,  not  only  for  the  use 
of  the  living,  but  also  for  the  memorials  of  the 
dead,  with  innumerable  niches  and  pedeetalB 
for  all  the  Lord  Chancellors  and  the  other  dis- 
tinguished worthies  of  the  law.  The  arts  mut 
be  considered,  and  fresco  painting  not  for- 
gotten. Then,  as  we  have  failed  at  West- 
minster, that  is  all  the  more  reason  for  another 
grand  experiment  in  warming  and  ventilatioii 
in  the  new  Law  Courts.  If  e.'cperience  is  un- 
fortunately decisive  against  floors  that  let  in 
the  wind,  roofs  that  swallow  the  sound,  and 
windows  that  shut  out  both  air  and  light,  some- 
thing else  can  be  tried  that  shall  be  as  origioai 
and  rather  more  convenient.    Then,  is  it  pos- 


fees  paid  to  the  Consolidated  Fund  since ;  sible  to  have  a  public  building  in  any  good 
January  1,  1833,  to  the  amount  of  nearly  half  I  mediaeval  style  that  shall  not  have  a  parapet  at 
a  million,  and  hitherto  applied,  unjustly,  it  is  least  20  feet  high,  surmounted  by  a  roof  twice 
intimated,  to  the  pensions  and  compensations  {  as  high  again  ?  As  the  facade  towards  the 
of  the  holders  of  abolished  offices.  1  hese  sums  j  Strand  must  be  purely  ornamental,  and,  Hke 
amount  to  very  nearly  two  millions,  and  no-  I  that  of  the  British  Museum,  have  no  reference 


thing  is  said  as  to  the  limits  within  which  they 
might  be  applied  to  the  building  of  the  new 


whatever  to  the  interior,  except  in  spoiling  the 
whole  south  side  of  the  edifice,  it  is  evident 


Courts.  These  would,  however,  to  a  great  that  we  must  have  more  room  than  the  stingy 
extent,  pay  for  themselves,  as,  by  way  of  set-  j  450  X  300  marked  in  the  plan.  We  musthaTC 
off  against  the  gross  cost  of  site  and  building, '  the  whole  from  Chancery  Lane  to  Clement's 
we  have  the  value  of  ground-rent  of  chambers  j  Inn,  and  leave  the  lawyers  to  find  room  else- 
to  be  erected  on  part  of  the  site,  the  sale  of '  where  for  their  own  chambers.  Nay,  as  the  de- 
numerous  offices  vacated  by  the  change,  the !  sign  grows,  and  as  the  last-named  places  impose 
saving  of  rent  now  paid  for  offices  and  Courts,  j  rather  stubborn  limits  to  the  site,  it  has  been 
and  the  value  of  the  present  site  of  the  Courts .  suggested  to  devote  the  whole  area  of  Lincoln's 
at  Westminster.  With  these  deductions  a  |  Inn  Fields  to  the  new  Palace  of  Justice,  and 
gross  estimate  of  1,197,074^.  is  boldly  and ,  raise  a  structure  that  shall  at  least  cover  as 
rather  ingeniously  cut  down  to  673,574/.  as 
the  ultimate  cost  of  the  site  and   building. 


When  this  is  all  that  is  wanted  for  a  great  im- 
provement, which  shall  combine  with  its  spe- 
cial objects  a  new  ornament  to  the  metropolis 
and  a  fresh  clearance  of  its  principal  thorough- 
fare; and  when  we  are  further  told,  that  for 
this  sum,  and  as  much  more  as  we  please,  we 
may  draw  to  an  unlimited  amount  on  a  fund 
three  times  as  great,  we  may  for  once  surely 


large  a ,  superficial  space  as  the  Pyramid  of 
Cheops.'  Kemember  that  we  have  two  millions 
of  money  to  draw  upon,  most  of  it  paid  or  de- 
posited by  poor  creatures  long  since  dead  and 
gone.  They  deserve  at  least  a  grand  moon- 
ment  for  their  money,  and,  as  we  cannot  repay 
it,~Aoc  fungar  muaere  tnam, — give  tbeo  at 
least  this  empty  satisfaction.  Serioosly,  is  it  a 
set  of  convenient  Courts,  sufficient  for  the  pur- 
pose, or  a  grand  new  architectural  extravagansa 
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r  nunds  very  early,  the  inevitable  tendency 
of  'taste'  and  of  circnmstances  will  be  in 
favour  of  all  that  is  vast,  monstrous,  escesiive, 
inconvenient,  and  useless.  Common  sense 
and  firmness  at  the  first  may  ^ive  us  some 
naUy  useful  and  comfortable  Lanr  Courts ; 
otherwise  the  project  will  soon  run  to  seed, 
that  is,  to  towers,  corridors,  pinnacles,  painted 
windows,  ^ffins,  lions  rampant,  and  every- 
thing else  that  enriches  a  drawing  and  runs  up 
an  estimate.'' 

The  Morning  Post  of  the  1 7th  January, 
not  only  gave  a  full  report  of  the  deputa- 
tion from  the  Incorporated  Law  Society  to 
the  Prime  Minister  and  the  First  Commis- 
noner  of  Public  Works,  but  devoted  a  lead- 
ing article  to  the  subject,  which  we  consider 
it  nseftil  to  extract :  thus  showing  the  views 
of  different  public  journalists  on  the  ques- 
tion:— 


«B  are  about  to  build  ?    Unless  we  make  up  with  the  suitors'  money  not  dhvcted  to  be  in- 
vested  (and  to  which  interest  they  have  no 
legal  claim),  amounting  to  l,241,18Si.  stock^- 
the  sum  of  201,028/.  stock,  the  accumulated 
surplus  of  the  Suitors'  Fee  Fund  since  1S33, 
after  paying  all  the  charjircs  thereon — the  sur- 
plus fees  paid  into  the  Treasury  to  the  Conso- 
lidated Fund,  since  the  Ist  of  January,  1838, 
under  the  1  Vict.  c.  30,  amounting  to  nearly 
half  a  million;  and  though  out  of  those  re- 
ceipts the  pensions  and  compensations  allowed 
to  the  holders  of  abolished  offices  have  been 
paid,  it  is  submitted  that  pensions  or  compen- 
sations, granted  in  efTectiug  alterations  in  the 
law  for  the  benefit  of  the  community  at  large, 
should  be  paid  out  of  the  Consolidated  Fund, 
and  not  by  the  suitors  of  the.  Courts.'    The 
Chancellor  of  the  Exchequer,  we  are  afraid,  is 
the  only  individual  who  cannot  conveniently 
subscribe  to  the  doctrine  as  to  the  inexpedi- 
ency of  law  taxes  for  pensions  and  compensa- 
tions, so  well  put  by  the  Council  of  the  Incor- 
porated Law  Society.     If  it  be  possible  to 
"There  cannot  be  the  slightest  doubt  that ,  ])rovide  a  sum  of  673,574/.,  in  the  way  pro- 
the  Chambers  in  which  the  8uperk)r  Courts  of  i  posed,  without  inflicting  the  slightest  injury  on 
Lonr  and  Equity  hold  their  Sittings  at  West-   any  person,  we  trust  that  the  time  is  near  at 
Bsinster  are  '  inconvenient  in  situation,  defec-  hand  when  we  may  see  realised  Sir  Charles 
tire  in  construction,  and  insufficient  for  the   Barry's  magnificent  conception  of  a  central 
due  administration  of  justice.'     The  public,  j  Palace  of  Justice,  congregating  under  one  roof 
therefore,  have  a  right  to  ask — how  is  it  that  all  the  superior  tribunals  of  the  land,  and  pro- 
years  have  been  allowed  to  elapse  without  the :  viding  that  permanent  and  certain  home  for 
application  of  any  remedy  to  evils  which  are  so  I  our  legal  institutions,  and  for  the  general  ad- 
notorious,  so  vexatious,  and  so  easily  curable  ?  I  ministration  of  justice  which   our  forefathers 
The  answer,  perhaps,  may  be,  that  to  divorce  i  exacted  from  an  unwilling  monarch,  and  em- 
the  Courts  of  Law  and  Equity  from  Westmin-   bodied  in  one  of  the  provisions  of  the  great 
Bter  Hall  would  do  violence  to  many  historical  |  charter.      We    may    mention,    as    additional 
recollections,  and  make  inapplicable  some  of  [  reasons  why  this,  the  proposed  removal,  should 
those  stereotyped  phrases  about  that  famous  \  take  place,  that  the  union  of  all  the  Courts  in 
legal  locality  which  run  so  glibly  from  the  \  one  place  would  tend  to  destroy  '  the  uawh(de- 
tongtte.     But  an  objection  founded  on  mere  '  some  t^eparation'  of  the  two  Burs,  that  it  would 
sentiment    (however  commendable    in    itself) !  afford  facilities  for  the  scientific  study  of  the 
cannot  surely  be  permitted   to  outweigh   the  i  law,  and  generally  promote  the  convenience  of 
convenience  of  both  branches  of  the  Profes- !  the  Judges,  the  Bar,  the  solicitors,  and  the 
skm,  and  to  interfere  with  the  discharge  of '  suitors.    The  Council  of  the  Incorporated  Law 
those  duties  which  they  owe  to  the  clients  who  |  Society  say,  with  truth,  '  that  the  aggregate  of 
employ  them.     Another  answer  has  been,  that '  expense  and  loss  arising  in  various  ways  from 
the  country  could  not  aSbrd  the  expense ;  and  ,  these  hindrances  in  the  way  of  justice,  and  of 
as  this  is  one  extremely  difficult  to  deal  with, !  the  general  business  of  the  law,  would  bhow 
let  us  see  how  the  Council  of  the  Incorporated   that  the  erection  of  new  Courts,  in  what  may 
Law  Society  propose   to   provide  the  funds,   properly  he  termed  the  "  law  district,"  would 


We  may  mention  '  that  the  proposed  site  is  in 
the  centre  of  the  metropolis,  conveniently  situ- 
ated between  the  Temple  and  Lincoln's  Inn — 
having  the  Strand  on  the  south,  Carey  Street 
on  the  north.  Chancery  Lane  on  the  east,  and 
Clement's  and  New  Inn  on  the  west.'  The 
expenses  of  site—erection  of  the  Courts,  com- 
bined with  the  Common  Law  and  Equity 
offices — is  put  down  at  the  sum  of  1,197)074/.; 
but,  deducting  the  value  of  the  present  site  of 
the  Courts  at  Westminster,  the  value  of  the 
Bolls  Offices,  and  the  saving  of  rent  at  present 
paid  for  offices  now  scattered  in  various  loca- 
lities, it  is  estimated  that  the  ultimate  cost  of 
the  site  and  buildings  would  be  673,574/.  The 
Council  propose  to  provide  for  this  outlay  in 
the  following  manner:— 'The  accumulation  of  I 
surplus  interest  arising  from  stock  purchased ) 


be  a  measure  of  public  economy,  besides  being 
calculated  to  lead  to  increased  facilities  and  ex- 
pedition in  the  practice  of  the  Courts  far  be- 
yond what  can  be  hoped  for  under  existing 
circumstances.'  A  deputation  from  the  In- 
corporated Law  Society  waited  upon  Lord 
Aberdeen,  and  his  lordship  stated  that  be 
had  communicated  with  the  Lord  Chancellor 
on  the  subject,  and  that  the  proposition  had 
met  with  the  noble  and  learned  lord's  sanction. 
Various  matters  of  detail,  no  doubt,  will  have 
to  be  considered,  but  should  the  change  take 
place,  to  the  Incorporated  Law  Society  will 
belong  the  merit  of  having  brought  to  a  suc- 
cessful issue  a  measure  alike  beneficial  to  the 
Profession  and  to  the  Public." 
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JURISDICTION  OF   LONDON  COM- 
MISSIONERS IN  CHANCERY. 

POWERS   or  LONDON    COMMISSIONERS. 

Many  of  our  readers  having  been  ap- 
pointed London  Commissioners  to  admi- 
nister Oaths  in  Chancery,  and  others  being 
interested  in  the  subject  as  Solicitors,  it  may 
be  satisfactory  to  know  that  the  Lord  Chan- 
cellor possesses  the  jurisdiction,  independ- 
ently of  the  act,  of  appointing  Masters  £x- 
traordinar^r,  now  designated  "  Commission- 
ers to  administer  Oaths  in  Chancery." 

According  to  the  report  of  the  case,  at 
page  200,  ante,  the  Lord  Chancellor  and 
Lord  Justice  Turner  decided  the  question 
submitted  to  the  Court  on  the  terms  of  the 
Act  alone.  It  may  be  proper,  however,  to 
observe,  that  the  Act  expressly  reserved,  by 
the  5  th  section,  all  the  existing  powers  of 
the  Lord  Chancellor  ;  and  the  Commission 
itself  refers,  not  only  to  the  authority  of 
the  Act,  but  to  all  other  powers  of  the  Lord 
Chancellor. 

It  has  been  u^d,  that  if  the  Lord  Chan- 
cellor had  power  to  appoint  Masters  Extra- 
ordinary in  London,  there  would  be  some 
evidence  of  its  exercise.  At  first  it  was 
supposed  that  no  such  evidence  existed,  but 
on  further  research,  it  appears  that  in  the 
reigns  of  Elizabeth  and  James  the  1st, 
orders  were  pronounced  by  the  Lord  Chan- 
cellor and  Lord  Keeper,  expressly  limiting 
the  jurisdiction  of  Masters  Extraordinary, 
at  first  to  three,  and  afterwards  to  Jive 
miles  from  London.  Without  such  limita- 
tion, it  may  be  inferred  that  they  had  the 
same  jurisdiction  as  the  Masters  in  Ordi- 
nary. 

These  orders  were  expressly  directed  to 
secure  the/e^^  of  the  Masters  in  Chancery 
exclusively  within  the  prescribed  limits. 
It  may  readily  be  supposed  that,  in  those 
times,  the  Masters  in  Ordinary  had  no  in 
clination  to  travel  on  bad  roads  beyond 
those  distances,  and  therefore  the  Masters 
Extraordinary  were  allowed  to  act  anywhere 
beyond  the  privileged  boundary.  In  recent 
times,  the  limit  was  extended  to  20  miles, 
but  by  the  orders  of  Lord  Brougham,  in 
1 833,' it  was  reduced  to  10  miles. 

Now  that  the  office  of  Masters  in  Ordi- 
nary have  been  abolished,  and  their  right 
of  fees  terminated,  the  interests  of  the 
suitors  and  the  convenience  of  the  Profes- 
sion require  that  the  same  facility  which 
exists  beyond  10  miles  from  London  of 
taking  the  oaths  of  suitors  and  their  wit- 
nesses, should  also  prevail  within  the  10 
miles.   The  Public  should  not  be  compelled 


to  resort  to  the  Record  Office  within  certua 
limited  hours,  but  be  sworn  either  at  their 
own  homes  or  at  the  office  of  the  nearest 
London  Commissioner. 

The  following  are  the  orders  we  refer 
to:— 

By  an  order  of  the  30th  Elizabeth  (18th 
April,  1588),  made  by  Sir  Christopher  Hatton, 
Chancellor,  after  directing  itUer  aha  a  certain 
number  of  the  Masters  to  attend  the  Coart  (a 
practice  which  continued  to  the  time  of  Lord 
Brougham),  it  was  ordered  that,  "in  respect 
of  the  said  attendance  and  service  of  the  said 
Ordinary  Masters,  and  of  the  place  theyha^c 
by  ancient  order  of  the  said  Court,  his  lord- 
ship's pleasure  and  commandment  is,  that  all 
such  fees,  profits,  and  commodities  as  be  inci- 
dent and  belonging  to  the  Masters  of  the 
Chancery,  shall  be  duly  perceived  and  taken 
by  the  said  Ordinary  Masters  onely,  and  by 
no  other,  and  they  to  have  and  enjoy  all  pre- 
hemynences  and  place  that  to  their  offices  and 
roomes  oppertain,  secluding  all  Extraordinary 
Masters  within  three  miles  compas  of  the  cittie 
of  London  and  suburbea  of  the  same,  and  in 
all  other  places  where  the  said  Ordinary  Mat- 
ters shall  be,  from  doing  any  manner  of  acts  or 
exercising  any  authoritye  belonging  to  the 
office  and  roome  of  a  Master  of  the  Chancery, 
and  from  taking  the  fees  due  to  the  same,  and 
prohibiting  as  well  every  clerk  of  the  inroll- 
ment  and  others  to  receive  or  inroU  of  record 
any  writings,  deed,  or  bond,  or  any  other  act 
that  shall  be  hereafter  knowledged  before  any 
Extraordinary  Master  of  this  Court,  as  also  all 
other  clerks  of  the  said  Court,  to  bring  or 
cause  to  be  brought  to  any  of  the  said  Extra- 
ordinary Masters  any  writing,  deed,  bond,  or 
other  matters  to  be  knowledged  or  otherwise 
dealt  in  by  them  or  any  of  them  from  hence- 
forth."* , 

In  the 21st  James  Ist  (10th  May,  1623),  Lord 
Keeper  Williams,  Bishop  of  Lincoln,  and  after- 
wards Archbishop  of  York,  ordered  as  follows : 
— ••  Upon  the  petition  of  Sir  Thomas  Harriss, 
Baronett,  one  of  the  Masters  of  this  Court  «- 
traordinary,  made  onto  the  Right  Honourable 
the  Lord  Keeper,  his  lordship  is  pleased,  for 
the  reasons  therein  expressed,  to  adtnitt,  and 
soe  doth  order,  that  the  said  Sir  Thomas 
Harriss  shall  have  the  same  privilege  of  this 
Court  as  any  other  Master  or  officer  attending 
this  Court."* 

Again,  in  the  3lst  James  1st  (18th  Jnnc, 
1633),  the  Lord  Keeper  Williams,  made  the 
following  order : — 

'^Exparte  Magis(rorum\  "Whereas  in  the  time 
hvjus  Curie  in  ordine,)  of  Sir  Christopher 
Hatton,  late  Lord  Chancellor,  there  was  an 
order  made  for  the  restrayning  of  all  Extraor- 
dinary Masters  within  three  miles  compasse  ol 
London  and  suburbs  thereof,  and  in  all  other 
places  where  anie  of  the  Masters  in  Ordinary 


»  1  Sanders'  Chancery  Orders,  60. 
'  Ibid.  144. 
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shall  be  ft-om  doing  of  anie  manner  of  acts  be- 
loofifing  to  a  Master  of  the  Chancery,  and  pro- 
Mbitioge  every  clarke  of  the  inrollment,  or 
others,  to  inroll  or  receive  an/  writing  or  act 
thereafter  to  he  acknowledged  before  anie  Ex- 
traordinary Master,  and  all  other  clarks  of  the 
said  Court  to  bring  to  any  Master  Extraordi- 
nary anie  matter  to  be  dealt  in  by  them.  Since 
which  lime,  another  order  to  the  same  purpose 
hath  been  made  by  the  late  Lord  Chancellor 
EUesmere.  Yet,  nevertheless,  the  Extraordi- 
nary Masters  doe  take  acknowledgment  of 
deeds,  oathes  of  witnesses,  answeres,  and  affi- 
davits, contrary  to  the  purport  and  meaning  of 
the  said  orders  as  is  alleged.  For  restraint 
whereof,  the  Masterd  in  Ordinary  petitioned 
the  Right  Honourable  the  Lord  Keeper  for 
some  new  order  to  be  made  in  that  behalf.  // 
ii  there/ore  ordered  by  his  lordship,  that  the 
clerics  of  the  inrollment  for  the  tyme  being, 
and  all  other  clerks  of  this  Court  whome  it 
doth  or  maie  concerne,  as  they  regard  his 
lordship's  favour  and  the  avoiaings  of  such 
punishments  as  by  former  precedents  of  this 
Court  maie  be  inflicted  upon  them,  shall  for- 
heare  to  receive  any  such  acknowledgments  or 
other  deeds  or  acts  of  that  nature,  within  that 
cittie,or  within  ^oe  mile  compasse  of  the  same, 
by  the  Masters  Extraordinary  or  anie  of  them, 
miless  it  be  in  a  particular  case  with  the  spe- 
ciall  leave  of  this  Courte  first  obteyned  in  that 
behalf."' 


Since  the  preceding  remarks  and  extracts 
were  printed  we  have  received  the  following 
communication : — 

To  the  Editor  of  the  Legal  Observer. 

Sir, — In  the  notice  you  kindly  took  of  my 
little  book,  "  Oaths  in  Chancerv,"  you  differ 
from  me  in  the  construction  of  the  2nd  section 
of  the  Act  16  &  17  Vict.  c.  78,  and  of  the 
Commission  granted  by  the  Lord  Chancellor 
in  pursuance  thereof;  and  intimate  that  the 
Lord  Chancellor  had  power,  irrespective  of 
Uiat  Act,  to  appoint  fit  and  proper  persons  as 
Commissioners  to  administer  Oaths,  and  thus, 
by  inference,  conclude  that  even  if  the  terms  of 
the  London  Commissioner's  appointment  does 
not  express  the  extent  of  his  jurisdiction,  his 
jurisdiction  is  nevertheless  not  limited  to  his 
own  office  or  place  of  business. 

Not  from  any  desire  to  remark  upon  your 
notice  of  my  book,  but  merely  for  the  sake  of 
the  Profession,  many  members  of  which  seem 
still  somewhat  unsettled  upon  the  point  (not- 
withstanding the  opinion  expressed  by  the 
Lord  Chancellor),  I  beg  your  permission  to 
address  to  you  oue  or  two  observations  upon 
the  subject. 

It  may  be  true  that  the  Lord  Chancellor  has 
power,  irrespective  of  the  Act  16  &  17  Vict.  c. 
78,  to  appoint  "  fit  and  proper  persons  ''  as 
Commissioners  to  administer  oaths ;  but  it  is 
^0  true  that  the  Ijondon  Commissioner's  ap- 
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pointment  originates  with,  and  is  governed  by^ 
the  Act  16  &  17  Vict  c.  78.* 

However,  upon  the  issue  raised,  the  question 
occurs, — Has  the  Lord  Chancellor,  in  exercise 
of  "aU  other  powers'*  enabling  him  in  that 
behalf,  or,  in  fact,  in  exercise  of  any  power 
irrespective  of  that  vested  in  him  by  the  Act 
16  &  17  Vict.  c.  78,  extended  the  jurisdiction 
of  the  London  Commissioner  beyond  the  limit 
referred  to  ? 

I  confess,  I  cannot  discover  in  the  terms  of 
the  London  Commissioner's  appointment  any- 
thing to  justify  an  affirmative  reply. 

There  is  but  one  word  in  the  Commission 
having  any  relation  to  extent  qf  jurisdiction^ 
and  that  is  the  word  *'  London,"  which  occurs 
in  the  style  or  designation  of  the  person  ap- 
pointed. In  all  other  respects  the  Commission 
does  but  recognise  and  repeat  the  terms  of  tho* 
qualification  required  by  the  Act, 

The  words  "  ten  miles  from  Lincoln's  Inn 
Hall,"  and  "  within  such  ten  miles,"  occurring 
in  the  Act  and  in  the  Commission,  appear  to 
be  used  solely  in  relation  to  the  qualification  of 
the  Commissioner. 

If  this  be  so,  then  the  Act  with  which  the 
appointment  originates  is  the  onl^  source  from 
whence  the  extent  of  the  jurisdiction  is  to  be 
ascertained. 

Now,  the  construction  which  limits  the  juris- 
diction of  the  London  Commissioner  to  hia 
own  office  or  place  of  business  is  governed  by 
the  following  considerations  : —  ^ 

Ist.  It  were  surely  superfluous  and  unneces- 
sary for  the  framers  of  the  Act  to  say  that  a 
solicitor  practises  at  his  place  of  business.  Yet 
this  must  be  the  construction  of  the  words  '^  at 
their  respective  places  of  business,"  if  such 
words  relate  to  the  qualification  only  of  the 
Commissioner.'  It  would  seem,  however,  that 
those  words  are  used  in  relation  to  his  juris^ 
diction,  his  qualification  being  sufficiently  ex- 
pressed without  them. 

2ndly.  If  the  words  "at  their  respective 
places  of  business  "  were  necessary  and  in- 
tended to  apply  to  the  qualification,  and  not 
to  the  jurisdiction  of  the  fjondon  Commis- 
sioner, why  were  they  omitted  in  the  next  (the 
3rd)  section  in  reference  to  the  appointment 
as  Commissioners  of  "  persons  practising  as 
solicitors  in  the  Isle  of  Man,  in  the  Channel 
Islands?" 

To  limit  the  jurisdiction  of  the  London  Com- 
missioner to  his  own  office  or  place  of  business 
may,  in  some  instances,  be  attended  with  in- 
convenience, but  a  possible  inconvenience  may 
be  productive  of  far  less  important  conse- 
quences than  a  positive  irregularity.  And  it 
is  by  no  means  improbable  that  the  question 
may  yet  arise,  whether  an  oath  administered 
by  a  London  Commissioner  at  any  place  other 


^.Our  Correspondent,  we  think,  is  mistaken 
in  this  assumption. — £d. 

*  The  words  in  question  might  be  used  for 
the  purpose  of  preventing  Country  Commis- 
sioners from  administering  oaths  in  the  Lon- 
don district, — Ed. 
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than  his  own  office  or  place  of  business,  is 
such  an  oath  as  upon  which  an  indictment  for 
perjury  could  be  sustained. 

This  is  bringing  the  question  to  a  proper 
test ;  for,  after  all,  the  validity  of  the  oalh  is 
the  one  essential  consideration  to  be  regarded. 
Tho8.  W.  Bsaithwaitb. 

[To  these  obserrations,  it  seems  necessary 
only  to  reply,  that  though  the  Act  may 
possibly  be  construed  as  our  correspondent 
contends,  it  also  bears  the  better  interpre- 
tation adopted  by  the  Lord  Chancellor,  and 
which  is  clearly  more  beneficial  to  the 
suitor  and  the  public.  It  is  probable  that 
the  narrow  and  mischievous  construction 
attempted  to  be  put  on  the  section  was 
intended  by  the  person  who  su^ested  the 
introduction  of  the  words  in  question  ;  but, 
if  so,  they  have  been  inserted,  for  his  pur- 
pose, in  the  wrong  place  and  the  intended 
mischief  has  failed. 

It  may  not  be  unreasonably  asked,  whe- 
ther the  Record  Clerks  and  their  subordi- 
nates, who  are  making  this  "mighty 
pother,"  are  willing  to  attend  at  their  office 
from  9  or  10  until  5  or  6,  daily,  to  admini- 
ster oaths  ?  During  those  hours,  the  solici- 
tors will  generally  be  found  at  their  post, 
and  for  much  less  remuneration !] 

'  A  correspondent  of  The  Jurist  doubts 
the  accuracy  of  our  report  of  the  Lord 
Chancellor's  Decision  (p.  200,  aiiti?),  in 
the  matter  of  the  Record  and  Writ  Clerks^ 
who  refused  to  file  an  affidavit  sworn  before 
a  London  Commissioner,  not  at  his  place  of 
business,  but  at  the  house  of  the  deponent 
who  was  at  the  time  unwell.  We  have  had 
an  opportunity  of  comparing  our  report  of 
the  Lord  Chancellor's  decision  with  the 
note  of  Mr,  Bacon,  Q.C.,  on  his  brief,  and 
find  it  to  be  strictly  correct ;  but,  in  order 
to  set  the  matter  at  rest,  we  subjoin  a  copy 
of  the  shorthand  writer's  notes  of  all  that 
passed  in  Court  on  the  occasion  :  — 

Mr.  Bacon .— "  My  Lord,  there  is  a  subject- 
matter  I  wish  to  bring  under  your  Lordship's 
notice.  A  question  has  arisen  under  the  Act 
of  Parliament  which  was  passed  last  year,  re- 
lating to  the  appointment  of  persons  to  admi- 
nister oaths  in  Chanceiy.  Your  Lordship  has 
issued  a  commission  under  that  Act  of  Par- 
liament to  persons,  authorising  them  to  admi- 
nister oaths ;  and  the  question  has  arisen, 
upon  the  provisions  of  the  Act  of  Parliament, 
whether  those  persons,  who,  as  I  read  the  Act, 
are  clothed  with  all  the  powers  that  the  Masters 
Extraordinary  had  formerly,  can  administer^the 
oaths  within  the  limits  mentioned  in  the  Act 
qf  Parliament,— that  is,  within  10  miles,~-or 
wfaeih^  thev  can  administer  those  oaths  in 
their  own  chambera  only?    A  difficulty  has 


been  raised  at  the  office  as  to  the  filing  of  affi- 
davitt  upon  which  it  appears  that  &e  oadii 
were  administered  within  the  limits,  but  not  at 
the  place  of  business,  or  at  the  office  of  the 
Commissioner." 

The  Lord  Chancellor :—"  I  recollect  thit 
passed  in  my  mind.  It  depends  upon  the 
construction  of  the  Act." 

Mr.  Bacon .—"  Yes,  it  depends  upon  the 
construction  of  the  Act  entirely.  The  Act,  by 
the  1st  section,  enacts,  that  '  the  persons  bow 
styled  "  Masters  Extraordinary  in  Chancery," 
shaU  cease  to  be  so  styled,  and  they  and  aD 
persons  hereafter  appointed  by  the  Lord  Chaa* 
cellor  to  execute  like  duties  in  England  shaU 
be  designated  "  Conunissioners  to  administer 
Oaths  in  Chancery  in  England,"  and  shaD 
possess  and  exercise  all  such  powers  and  dis- 
charge all  such  duties  as  now  appertain  to  the 
office  of  Master  Extraordinary  in  Chancery  by 
virtue  of  any  Statute  or  order  of  the  Conrt  oi 
Chancery,  or  of  the  Lord  Chancellor,  or  usage 
in  that  behalf.'" 

The  Lord  CAa«c«flor .— "  That  applied  to 
the  country  Commissioners." 

Mr.  Bacon : — "  No,  my  Lord,  it  applies  nni- 

veraally — that  all  persons  who  shaU  bereato 

be  appointed  bv  your  Lordship  Commissicnien 

to  administer  Oaths  shall  exerdse  those  powen 

which  heretofore  the  Masters  Extraordinary  in 

Chancery  used  to  exercise.    There  is  no  doobt 

that    Masters   Extraordinary    did    administer 

oaths  wherever  it  was  found  expedient,  within 

the  limits  of  the  jurisdiction  which  had  beoi 

assigned,  and  that  they  might  f^o  from  their 

j  own  houses  to  the  houses  of  persons  who  were 

I  unable  or  unwilling,  or  to  whom  it  might  be 

inconvenient  to  go  from  their  own  houses  to 

attend  at  the  place  of  business  of  the  Masters 

Extraordinary;  and  there  administer  the  oath. 

The  2nd  section  authorises  your  Lordship  *  to 

appoint  any  persons  practising  as  solicitors 

within   10  miles  from  Lincoln's  Inn  Hall  at 

their  respective  places  of  business' — those  are 

I  the  words  that  raise  the  doubt — *  to  administer 

oaths  and  take  declarations,  affirmations,  and 

-  attestations   of  honour  in  Chancery,  and  to 

possess  all  such  other  powers  and  discharge 

all  such  other  duties  as  aforesaid' — ^so  that  the 

I  reference  is  distinct  to  the  powers  and  duties 

',  of  Masters  Extraordinary." 

The  Jiord  Chancellor: — "Are  you  applying 
exparieF" 

Mr.  Bacon  : — "  My  Lord,  there  is  an  affi- 
'  davit." 

I     The  Lord  Chancellor : — "  I  mean,  is  there 
any  opposition  ? " 

Mr.  Bacon.—"  No,  my  Lord." 

The  Lord  Chancellor.—" I  confess  I  think 
there  is  no  doubt  about  it.  That  is  thecoastroc' 
tioo  I  put  upon  it  when  the  question  was  fint 
brought  to  my  notice.  It  never  could  haw 
been  meant  that  the  validitv  of  an  oath  shonld 
depend  upon  the  fact  of  whether  it  was  admi- 
nistered at  the  usual  place  of  business  or  not. 
That  is  a  thing  which  it  might  be  impoesihleto 
find  out ;  and  the  Lord  Justice  T>tmer  directs 
my  attention  to  the  /th  section,  which  show 
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that  the  coDlrary  eonttniction  woald  lead  to 
very  awkward  consequences  : — '  That  where 
way  person  is  or  shall  be  aathorised  to  admi- 
niater  Oaths  for  the  Hiffh  Conrt  of  Chancery, 
sack  person  is  and  shall  be  aathorised  to  ad* 
miniater  oaths  for  all  suits  and  matters  what- 
soever in  the  Chancery  of  the  Connty  Palatine 
of  Lancaster.'  To  be  sore,  it  is  not  absolutely 
«ertnn  that  that  might  not  mean  to  administer 
at  his  own  place  of  bueinees  an  oath  in  the 
Conrt  of  the  County  Palatine,  but  it  is  hardlv 
possible  that  that  could  be  contemplatea. 
There  is  rather  an  unfortunate  position  of  the 
words.  Practisinfilf  at  their  respective  places  of 
business  within  10  miles  of  Lincoln's  Inn  Hall, 
— that  is  clearly  what  it  means." 

Mr.  Bacon .— "  I  should  think  so." 

The  Lord  Chancellor ,~"  *rhey  could  not 
at  their  respective  places  of  business  possess  all 
the  powers  that  were  enjoyed  by  the  Masters 
Extraordinary  in  Chancery,  because  one  power 
was,  to  go  to  a  sick  man  and  take  his  oath." 

Mr.  Bacon  .-—"The  facts  of  this  case,  which 
I  may  mention  to  your  Lordship,  are  these : — 
Mr.  Coverdale,  who  was  a  Commissioner  ap- 
Dointed  by  your  Lordship,  was  asked  to  attend 
Mr.  Keith  Barnes,  a  solicitor  of  this  Court,  who 
was  unwell  and  was  confined  to  hia  houses  to 
administer  the  oath  to  Mr.  Barnes.  He  waited 
on  Mr.  Barnes,  and  the  iurat  states  that  the 
affidavit  is  *  Sworn  at  ^fo.  8,  Upper  Portland 
Place,  Saint  Marylebone,  in  the  county  of 
Middlesex,  this  2nd  day  of  January,  1854. 
Before  me,  Jn.  Coverdale,  a  London  Com- 
misaioner  to  administer  Oaths  in  Chancery.'" 

The  Lord  CkanceUcr  :^*' I  think  that  is 
perfectly  sufficient." 

Mr.  Bacon: — "It  was  desirable  that  it 
«bould  be  settled." 

Theliord  CAoiice^for :— "  Yes,  it  was  very 
well  that  it  should  be  mentioned.  It  was 
brought  under  my  cognisance  when  I  first 
made  these  appointments.  I  \vill  not  say  I 
had  no  doubt  about  it,  because  when  the  Ian- 
gva^e  of  the  Act  would  possibly  admit  of  two 
constructions  it  is  a  bold  thing  to  say  there 
em  be  no  doubt ;  but,  if  the  construction  were 
otherwise,  the  mischief  that  was  intended  to  be 
mnedied  wonld  be  left  untouched." 

Mr.  Bacon : — "  Yes,  my  Lord.  It  waa  very 
desirable  that  the  question  should  be  settled ; 
and  I  may  mention  to  your  Lordship  that  the 
gentlemen  whose  duty  it  is  to  attend  to  these 
matters  very  properly  allowed  affidavits  to  be 
ffled  in  the  meantime,  in  order  that  public 
bosineaa  should  sustain  no  interruption." 

The  Lord  Chancellor:-^*'  I  see  Mr.  Berrey 
there.  The  affidavit  so  sworn  is  quite  correct, 
Mr.  Berrey." 

Mr.  Berrey : — "  I  beg  your  Lordship*a  par- 
don, I  did  not  hear  what  you  said." 

The  Lord  CAance/tor .—"  You  may  take  it 
that  affidavits  sworn  anjwhere,  before  these 
gentlemen,  within  the  limits,  are  good,  al- 
Siough  they  are  not  sworn  at  their  own  place 
of  business." 

Mr.  Berrew : — ^"  I  only  wanted  to  have  your 
Lordship's  (leciaion  upon  it." 


LIMITED  LIABILITY  PABTNER. 
SHIPS, 

Our  attention  has  been  recently  called 
to  an  able  pamphlet,  containing  the  "  Ob- 
servations of  a  Solicitor  on  the  right  of  tlie 
Public  to  form  Limited  lAahUity  Partner* 
ships,  and  on  the  Theory,  Practice,  and 
Costs  of  Commercial  Charters,"  by  Mr. 
Edwin  Wilkins  Field.^  The  pamphlet 
comprises  all  the  various  topics  of  the 
subject,  with  disquisitions  on  the  objec- 
tions which  have  been  raised  to  limited 
partnerships,  and  the  Author  suggests  the 
precautions  under  which  the  proposed  alte* 
ration  of  the  Law  may  be  safely  carried 
into  effect.  Mr.  Field  does  ample  justice 
to  preceding  writers,  and  cites,  we  think, 
all  the  authorities  that  l)ear  on  the  discus- 
sion of  this  important  subject.  We  shall, 
for  the  present,  submit  to  our  readers  the 
Author's  object  and  purpose,  as  stated 
in  his  introductory  remarks. 

"There  are  at  least  three  or  four  prelimi- 
nary questions  which  a  reader  will  be  sure  to 
ask.  In  this  introduction  I  would  forestall 
and  answer  them.  They  will  be— 1st,  Who 
are  you  ?  2nd,  What  makes  you  write  ?  3rd, 
What  are  your  special  means  of  knowledge  ? 
4tb,  And  in  the  outset  give  some  general  idea 
of  the  riewB  yon  are  about  to  advocate. 

" The  title-page  tells  I  am  a  solicitor;  and 
two  letters,  copied  presently,  tell  almost  all  else 
required.  To  them  I  would  here  add,  on  the 
first  and  third  questions,  that  for  more  than 
thirty  years  I  have  been  a  labourer  in  those 
parts  of  the  legal  workshop  which  are  ad- 
dressed to  the  construction  and  repair  of  part- 
nerships and  companies ;  and  to  dealing  with 
their  remains  when  decayed.  On  the  second, 
that  I  have  always  held  a  creed  (unknown  al- 
most when  I  entered  the  law ;  but  now,  I  am 
proud  to  say,  largely  entertained;  eminently 
so,  by  my  branch  of  the  profession),  that  those 
who  occupy,  and  live  by  and  in  the  house  of 
the  Law,  hold  their  tenement  on  a  repairing 
lease ;  and  I  am  solemnly  convinced,  that  (ex- 
cept education)  there  is  no  public  legislative 
question  so  all-important  to  the  future  of 
England,  as  this  on  which  I  am  treating.  A 
figment  of  truth,  I  believe,  to  form  the  nucleus 
of  all  the  co-operative,  socialistic,  and  Fourier 
theories ;  and  to  be  the  real  spirit  of  ritality  in 
our  workmen's  strikes  and  their  trade  unions. 
And  I  believe  that  this  spirit  is  to  be  extracted 
only  by  true  legisktion  on  the  subject  now 
before  us. 

"  On  the  fourth  question— I  have  not  at- 
tempted to  go  over  the  whole  sabject;  but 
rather  to  make  these  pages  supplemental  to  an 

■  Messrs.  Longman  &  Co.  are  the  pub« 
Ushers. 
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a  basiness  by  the  plaintiff  for  the  defendant 
with  reference  to  one  particular  suit.  The 
whole  appears  upon  the  correspondence*  * 
•  •  •  The  charges  are,  in  fact,  for  a 
series  of  things  done  in  a  particular  Court, 
in  pursuance  of  orders  received  from  the 
defendant,  in  letters  which  clearly  pointed  out 
the  Court  in  which  the  business  was  transacted. 
Each  of  the  bills,  in  my  opinion,  constituted  a 
sufficient  signed  bill  to  satisfy  the  Statute.  The 
question  is,  whether  they  are  such  as  to  giye 
the  party  to  be  charged  such  fair  information 
of  those  matters  which  the  Statute  and  the  prac- 
tice of  the  Court  require,  as  he  is  reasonably 
entitled  to.  A  strict  and  literal  compliance  with 
the  Statute,  has  been  held  not  to  be  enough, 
where  the  information  necessary  to  enable  the 
client  to  know  where  he  is  to  apply  to  obtain  a 
taxation  of  the  bill  is  wanting.  Upon  the  whole, 
I  think  there  can  be  no  reasonable  doubt  that 
the  delivery  of  the  bills  in  question  was  a  sub- 
stantial, as  well  as  a  strict  and  literal,  compli- 
ance with  the  Statute."  CozeM  v.  Graham,  12 
C.  B.  398. 

NOVA  SCOTIA  LAW  KEPORTS. 

The  decisions  of  the  Supreme  Court  in 
Noya  Scotia  between  the  years  1834  and 
1841  have  just  been  collected  and  published 
by  James  Thomson,  Esq.,  Advocate,  of 
Halifax.  They  are  dedicated  to  the  Hon. 
JBrenton  Halliburton,  Chief  Justice  of  the 
Supreme  Court ;  and  in  his  letter  to  the 
learned  Judge,  Mr.  Thomson  well  observes, 
that  the  public  of  the  province  have  for 
half  a  century  had  the  advantage  of  the 
sound  sense  and  legal  learning  of  the  Chief 
Justice  in  determining  litigated  rights. 
From  the  high  estimation  in  which  the 
learned  Judge's  decisions  have  ever  been 
held  by  the  Profession,  it  was  a  source  of 
regret  that  so  few  were  in  existence  in 
a  tangible  form;  and  Mr.  Thomson  has 
therefore  been  induced  to  publish  the  pre- 
sent compilation  of  Mr.  Justice  Hallibur- 
ton's decisions.  These  reports  must  he 
exceedingly  valuable  to  our  brethren  in 
North  America,  and  we  anticipate  they  will 
be  read  with  interest  on  oris  side  the 
Atlantic.  The  cases  are  jndicioasly  se» 
lected  and  ably  reported.  We  submit  to 
our  readers  a  short  summary  or  digest 
of  the  points  comprised  in  the  present 
volume  and  which  are  generally  in  accord- 
ance with  the  Law  of  England. 

"Absconding  debtor. -^Wbate  the  affidavit 


on  which  to  ground  an  attachment  contained  a 
claim  in  an  action  sounding  in  damages,  held 
that  the  process  could  not  l^  sustained.  MBi- 


son  V.  Muruon» 

"  Where  a  creditor,  to  whom  an  absent 
debtor  had  assigned  all  his  goods,  received 
letter  of  instructions  directing  payment  of  sur- 

Elus  proceeds  to  certain  creators,  with  which 
e  expressed  his  willingness  to  comply,  was 
summoned  as  agent  by  a  creditor  not  named 
in  the  letter,  held,  that  not  having  suffident  to 
pay  the  parties  mentioned  in  the  letter,  there 
was  no  goods  of  the  absent  debtor  in  his  hands 
that  could  be  atUched.    Metzler  v.  Harvie, 

"  Acknowledgment, — Where  a  party,  in  an- 
swer to  an  application  for  payment  of  certain 
notes,  said,  '  if  he  must  pay  the  notes  he  would 
if  he  had  time  given  him,'  held,  not  to  be  a 
sufficient  acknowledgement  to  take  case  out  of 
the  Statute.    BiUings  v.  Rttft. 

"Where,  to  an  application  for  payment  of  a 
note,  defendant  said,  '  I  have  had  considerable 
dealing  with  the  plaintiff,  and  if,  upon  th(»e 
dealings,  there  is  anything  due  him,  I  am  wil- 
ling to  pay  him,'  it  was  held  not  suffident 
Keys  V.  Pollock. 

"  Agent.^Where  the  master  of  a  vessel,  at 
the  instance  of  the  plaintiff's  clerk,  purchased 
for  cash,  and  received  the  amount  from  the 
general  agent  of  the  owner  dther  l)efore  or  im- 
mediately after  the  delivery  of  the  goods,  and 
the  master  fraudulently  retained  the  sum  so  re- 
cdved  to  his  own  use,  held,  that  the  owner 
(who  had  recdved  the  goods  without  know- 
ledge of  the  fraud  of  the  master)  was  not  liabk. 
Almon  v.  Tremlet. 

"  Arbiiration.^Vfhere  arbitrators,  after  hav- 
ing examined  witnesses  on  both  sides,  selected 
an  umpire,  and  then  refused  to  allow  plaintiff'i 
witnesses  to  be  re-examined,  but  re-exanoned 
defendant's,  and  gave  an  award  in  his  fsvoor, 
the  Coifrt  would  not  support  the  award.  Moon 
V.  Powley. 

"  The  exdusion  of  the  parties  during  the  ex* 
amination  of  the  witnesses  before  arbitrators* 
will  not  necessarily  invalidate  the  award.  Ibid. 

*'  Assignment, — Preferential  to  a  bomdfide  cre- 
ditor valid.     Tarratt  v.  Sawyer. 

''Where  the  condderatiou  expressed  on  the 
face  of  an  assignment  is  larger  than  the  actnal 
debt  due  hj  the  debtor  to  the  asdgne^  it  is 
not  necessanly  fraudulent.    Ibid. 

''The  declared  intention  to  exdude  any  cre- 
ditor or  class  of  creditors  will  not  render  such 
an  assignment  invalid.    Ibid. 

"  The  assignor  continuing  in  posaesswn  <rf 
the  goods  assigned  is  not  acondodve  bad|e of 
fraud.    Ibid^ 

''Attornment.  —  Where  ^.,  holding  hud 
under  an  agreement  for  purchase  from  onginl 
grantee,  was  prevailed  upon  by  B.,  dsimiitt 
under  a  certain  grant,  to  attorn,  ndd,  that  son 
attornment  was  not  sufficient  to  enable  B.  to 
torn  A»  out  of  his  possession.  HhUer  v.  Lmty* 

"  Anetumeer.-^iLeeming  an  artide,  with  in- 
stmctions  not  to  sell  under  a  certain  smn,  ii 
liable  if  he  part  with  it  for  a  less  amonnl.  Ma* 
som  V.  Ckamberlaiu. 
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**  Bouadary, — A  boundary  may  be  settled  be- 
tween adjcuniiig  proprieSorB  by  paroL  McLean 
V.  Jacobs. 

"  The  grantee  of  water  lot  bounded  on  the 
shore,  is  entitled  to  take  up  to  high  water  mark, 
and  the  line  of  his  grant  changes  as  sea  en- 
croaches or  retires     Essom  v.  Mayberry. 

"  Land  bounded  on  the  sea  shore  increases 
and  diminishes  with  the  encroachment  or  re- 
tirement of  the  sea*    lind. 

*^  Damages. — In  an  actien  for  a  breach  of 
promise  of  marriage,  held,  that  pregnancy 
might  be  given  in  evidence  in  aggravation  of 
damages.     Giimore  ▼.  Dewar, 

"  Evidence. — In  an  action  for  breach  of  pro- 
mise of  marriage,  the  statement  of  a  witness, 
that  he  had  heard  a  person  say  he  had  had 
connexion  with  the  plaintiff,  is  not  admissible. 
Giimore  v.  Dewar. 

"  Where  the  deposition  of  a  witness  was 
t^ken,  and  th&  witness  was  examined  at  the 
trial  of  the  cause,  but  that  trial  was  set  aside, 
and  witness  died,  held,  that  such  deposition 
could  be  used  at  the  newtriaL  Brown  y,  Boole, 

"  Fraud. — Where  question  of  fraud  arises  on 
a  bill  of  sale  to  a  creditor,  it  is  exclusively  for 
the  consideration  of  the  jury.  Tarratt  ▼. 
Sttacyer, 

••  Grant. — Where  a  grant  of  land  by  the 
Crown  contained  clause  making  it  void  unless 
land  granted  was  settled  on  within  a  certain 
time,  held,  that  a  subsequent  grant  was  invalid, 
not  being  founded  on  inquest  of  office.  Whee' 
lock  V.  M'Kown. 

"Where  a  grant  to  A.  contained  a  recital 
that  the  land  had  been  formerly  set  off  to  J3., 
and  where  a  partv  was  in  pofsession  under 
agreement  to  purchase  from  n.,  held,  that  the 
grant  was  void,  the  Crown  not  being  in  pos- 
session.    Miller  v.  Lanty, 

**  Insurance. — ^Where  a  vessel  being  in  a 
hopeless  condition,  notice  of  abandonment  was 
^iven  to  the  underwriters  and  accepted  by 
them,  but  by  fortuitous  circumstances  she  was 
saved  from  her  perilous  situation,  held,  that 
the  underwriters  were  not  liable  for  a  total  loss. 
Kenny  v.  Halifax  Marine  Insurance  Company. 

"  Sonsnit. — ^A  plaintiff  may  become  nonsuit 
at  any  time  before  the  delivery  of  the  verdict. 
Grant  v.  Protection  Insurance  Company, 

**  Possession. — Where  a  boundary  is  a  straight 
line  terminating  in  a  harbour,  the  fencing  by 
that  line  to  the  water's  edge,  and  possession  of 
land  so  fenced,  is  sufficient  to  give  possession 
of  the  land  covered  with  water.  M'Lean  v. 
Jacobs. 

'*  Seaman. — ^Where  a  seaman  shipped  for  an 
entire  voyage^  and  being  injured  while  in  the 
performance  of  his  duty,  was  left  at  an  inter- 
mediate port,  held,  that  he  was  entitled  to 
wages  for  the  entire  voyage.  Ralston  v.  Barss. 

**  Where  the  ownen  furnishes  a  seaman,  so 
injured,  with  surgical  aid,  and  maintains  him 
at  such  intermediate  port,  held,  that  he  cannot 
set-off  the  sums  so  expenchd  agunst  such  claim 
for  wages.    Ibid. 

"  Tenant. — ^Notice  to  quit  in  April  next,  the 
tenancy  expiring  on  the  8th  of  that  month,^ 


served  three  months  previous  thereto,  held,  to 
be  sufficient.    Brown  r.  Boole. 

"  Tenant  in  eommon.— One  tenant  in  common 
may  prostrate,  and  justify  prostration  of,  any 
buildmg  erected  by  a  stranger  on  the  land  of 
which  he  is  joint  owner.    Esson  v.  Mayberry, 

**  TVespMir.— Will  not  lie  against  grantor  or 
his  tenant,  by  gnntee,  before  actual  entry  of 
grantee.    Langville  v.  LangmUs. 


PRACTICE  OF  COUNTY  COURTS. 

WARRANT  OP  COMMITMENT,  DURATION  OF. 
— RULE  131  UNDER  12  &  13  VICT.  C.  101, 
S.  12. 

A  WARRANT  issued  from  the  Wandsworth 
County  Court  on  September  19,  1851,  for  the 
plaintiff's  commitment  to  prison  for  10  days 
for  nonpayment  of  an  instalment,  and  he  was 
arrested  in  virtue  of  such  warrant  on  De- 
cember 16  following,  and  detained  in  prison 
until  December  25.  fVilliams,  J.,  said,  "  the 
plain  meaning  of  the  13l6t  rule*  is,  that  the 
warrant  shall  only  continue  capable  of  being 
put  into  operation  for  the  period  of  three  ca- 
lendar months ;  not  that  the  warrant  having 
been  executed,  the  detention  under  it  shall 
cease  to  be  lawful  from  the  moment  the  three 
months'  have  expired."  Hayes  v.  King,  12 
C.  B.  233. 


DUTY  OF  CLERK  TO  PREPARE  NOTICES  OF 
JUDGMENTS  OR  ORDERS  FOR  SERVICE  ON 
DEFENDANT. 

No  duty  is  imposed  by  the  9  &  10  Vict  c. 
95,  on  the  clerk  of  a  County  Court  to  prepare 
a  notice  in  writing  of  an  order  for  the  payment 
of  money,  for  delivery  or  transmission  to  the 
defendant  in  the  plaint,  nor  does  the  1 14th  rule 
under  the  12  &  13  Vict.  c.  101,  s.  12,*  cast  on 
the  County  Court  clerk  the  duty  of  making  a 
copy  of  the  order.  Jervis,  C.  J.,  said, — "It 
does  not  enlarge  the  duties  of  the  County 
Court  clerk  beyond  the  provisions  of  the  Act 
of  ParUament,  but  was  framed  merely  for  the 
purpose  of  pointing  out  by  whom  the  service 
was  to  be  made  of  orders  which  required  ser- 
vice by  the  provisions  of  the  Act  of  Parliament, 
or  by  the  practice  of  the  Court."  A  demurrer 
was  therefore  allowed  to  an  action  against  the 
derk  for  negligently  preparing  a  notice  of  an 

'  Under  the  authority  of  the  12  &  13  Vict, 
c.  101,  s.  12,  which  provides,  that  ''warrants 
of  commitment  whenever  issued,  shall  bear 
date  on  the  day  on  which  the  order  for  com. 
mitment  was  made,  and  shall  continue  in  force 
for  three  calendar  months  from  such  date,  and 
no  longer/' 
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order  on  the  defendant  for  payment  by  monthly 
instead  of  by  weekly  inatalments  as  ordered  by 
the  Jadge,  and  whereby  the  defendant  had 
omitted  to  make  the  payment,  and  had  his 
goods  seized  under  a  warrant  of  execution. 
Robinson  v.  Gell,  12  C.  B.  191. 


CAMBRIDGE  BOROUGH  COURT. 

By  an  Order  in  Council,  dated  30th  January, 
1854,  it  was  ordered  that,  within  one  month 
after  the  publication  of  such  order  in  the 
London  Gazette,  the  provisions  of  the  ''  Com- 
mon Law  Procedure  Act,  1852,"  and  the  rules 
made,  and  to  be  made,  in  pursuance  thereof 
(except  sections  97,  98,  and  120  of  the  said 
Act,  rules  57.  81  to  111,  both  inclusive,  115  to 
117>  both  inclusive,  123  to  134,  both  inclusive, 
173  and  175,  and  except  such  part  of  the  said 
Act  as  relate  to  Special  Juries,  Terms,  and 
Pleadings  betweeen  the  10th  day  of  August 
and  the  24th  day  of  October  in  anv  year), 
should  apply  to  the  Court  of  Recora  of  the 
Borough  of  Cambridge,  called  the  Court  of 
Pleat. — From  the  London  Gasette  of  31st  Jan, 


CHARITABLE  FUNDS*  TRUSTEES. 

In  pursuance  of  the  provision  contained  ia 
the  51st  section  of  "The  Charitable  Trusts' 
Act,  1863,"  I  do  appoint  Thomas  Hare,  Esq^ 
and  Walker  Skirrow,  Esq.,  the  Inspectors  for 
the  purposes  of  the  said  Act,  to  be,  jointly  with 
the  Secretary  to  the  Board  of  Charity  Commis- 
sioners for  England  aad  Wales,  Official  Trus- 
tees of  Charitable  Funds.  Dated  this  26th  day 
of  January,  1854.  (Signed)  Cranworth,  C— 
From  the  London  Gazette  of  3l8t  Jan. 


NOTES  OF  THE  WEEK. 

SOMERSETSHIRE  ASSIZES. 

It  is  ordered  by  her  Majesty  in  Council,  that 
the  Assizes  and  Sessions,  under  the  commis- 
sions of  gaol  delivery  and  other  commissions, 
for  the  dispatch  of  civil  and  criminal  business, 
shall  in  future  be  holden  at  Taunton  and  at 
Wells  only,  in  and  for  the  County  of  Somerset, 
instead  of  as  heretofore  at  Wells,  Taunton,  and 
Bridgewater. — From  the  London  Gazette  of 
27th  Jan. 


NEW  COUNTY  COURT  JUDGE. 

Sir  John  E.  Eardley  Wilmot  and  Edward 
Cooke,  Esq.,  have  been  appointed  Judges  of 
the  Bristol  and  York  County  Courte  (Circaiu 
55  and  11),  in  the  room  of  Arthur  Palmer  and 
C.  H.  Elsley,  Esqs.,  resigned. 

LAW   appointments. 

Henry  Wilconks  Hooper,  Eso.,  of  Exeter,  has 
been  appointed  Coroner  of  that  City,  in  the 
room  of  John  Warren,  Esq. 

The  Queen  has  been  pleased  to  appoint 
Cuthhert  Edward  Ellison,  Esq.,  to  be  a  Police 
Magistrate  and  Justice  of  the  Peace  for  the 
Borough  of  Newcastl6-on-Tyne.— From  the 
London  Gazette  of  27th  Jan. 


COLONIAL   appointments. 

The  Queen  has  been  pleased  to  appoint 
Anthony  Musgrave,  Esq.,  to  be  Colonial  Secre- 
tory and  Clerk  of  the  Crown  for  the  Island  of 
Antigua. 

Her  Majesty  has  also  been  pleased  to  make 
the  following  appointments  for  the  Island  of 
Malta, — viz..  Doctor  Paolo  Dingli  to  be  Pre- 
sident of  the  Court  of  Appeal ;  Doctor  Jn/osio 
MicallefXo  be  one  of  her  Majesty's  Judges;  and 
Doctor  Adriano  Dingli  to  be  Crown  Advocate 
— From  the  London  Gazette,  of  3l8t  Jan. 


RECENT   DECISIONS    IN  THE  SUPERIOR   COURTS. 


C0ttrt  at  Cdanarc* 
Greene  v.  Broughton.    Jan.  28,  1854. 

DEED  OF  gift  OF  ANNUITY. — PAYABLE  FOR 
LIFE  OF  GRANTEE  AND  NOT  OF  GRANTOR 
ONLY. 

Heldtdismissing  without  costs,  an  appeal  from 
Vice-Chancellor  Wood,  that  the  following 
clause  in  a  deed  of  gift  entitled  the  grantee 
to  the  payment  of  an  annuity  for  Ufe,  and 
not  during  that  of  the  grantor  only  s  where- 
by she  promised  to  pay  her  son  "  during 
his  life,  or  in  the  event  of  his  decease  to  his 
wife,  M.,  during  her  life,  the  sum  of  100/. 
per  annum,  in  half  yearly  payments  ofSOL, 
and  for  which  he  or  she  is  authorised  to 
draw  on  me  through  my  bankers,  Messrs,  A. 
Sf  Co,,  of  Boulogne.  In  case  any  circum- 
stances should  induce  me  to  change  my 
bankers,  I  promise  to  name  some  other  per- 
son to  honour  the  drafts"  and  with  a  pro- 


visofor  its  ceasing  on  his  wife  becomings 

widow  and  re-marrying. 
This  was  an  appeal  from  the  decision  of 
Vice-chancellor  Wood.  It  appeared  that  Mrs, 
Charlotte  Greene,  in  a  deed  of  gift  promised, 
in  the  event  of  a  contemplated  marriage  taking 
place  between  her  son  William  and  Miss  Mar- 
j?aret  Clarke,  that  she  would  pay  to  him  **  du- 
ring his  life,  or  in  the  event  of  his  decease  to 
the  said  Margaret,  his  wife,  during  her  Ufe,  the 
sum  of  100/.  per  annum  in  half-yearly  pay- 
ments of  50/.,  and  for  which  he  or  she  is  au- 
thorised to  draw  on  me  through  my  bankers, 
Messrs.  Adam  &  Co.,  of  Boulogne;  the  first 
payment  to  be  made  in  December,  1839.  lo 
case  any  circumstances  should  induce  me  to 
change  my  bankers,  I  promise  to  name  some 
other  persons  to  honour  the  drafts  for  50/.  in 
favour  of  my  son,  William,  or  his  said  wife 
Margaret.  I  however  beg  to  stipulate,  that  1 
consider  the  said  arrangement  null  and  void  u 
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the  said  Mnrgaret,  beinp^  the  widow  of  my  son, 
should  at  anv  fntnre  time  marry  again.  The 
payment  of  the  said  smn  shall  ceaae  from  the 
day  of  such  marriage."  The  Vice-Chancellor 
having  allowed  exceptions  to* the  Maater'a  re- 
port, and  held  that  tne  annuity  was  payable  for 
the  life  of  the  grantee  and  not  dunng  that  of 
the  grantor  only,  this  appeal  was  presented. 

Roll  and  Cairus,  in  support;  Malms  and 
Selwyn,  contrk ;  Prendsraast  for  other  parties. 

The  Court  dismissed  the  appeal,  but  without 
costs. 

Pryee  v.  Bury.    Jan.  28, 1854. 

lOUlTABLB  ICORTOAOB  OF  COPYHOLD  PRO- 
PKRTY. — TBNANT  IN  COMMOM. — COSTS  OF 
8URRBNDBR. 

The  defendant,  on  kis  brother  obtaining  a 
loan  from  the  plaintiff  on  a  promissory 
note  with  the  deposit  of  deeds  qf  copyhold 
property   qf  wiish  they  were  tenants  m 
common,  under  a  memorandum  whereby  his 
brother  undertook  to  surrender  to  the  plains 
tiff,  added  at  the  foot^*' I  join  in  the  de- 
posit," and  signed  the  same:  Held,  dis^ 
missing  an  appeal  from  yiee^Chaneellor 
Kindersley,  with  costs,  that  the  plaintiff 
was  only  entitled  to  a  foreclosure  in  rettpect 
of  the  brother's  moiety  only,  tmd  that  the 
defendant,  who  became  entitled  to  the  whole 
on  his  brother* s  death,  was  liable  to  the 
costs  qf  surrender  to  the  plaintiff'. 
TassB  were  appeals  from  the  decisions  of 
Vice-Chancellor  Kindersley  (reported  2  Drewry, 
11,41;  and  ante,  pp.  55,110).    It  appeared 
that  the  defendant,  Frederick  Burv,  had  applied 
to  the  plaintiff  on  behalf  of  bis  orotber,  John 
William  Bury,  for  a  loan  of  500/.,  which  the 
plaintiff  accordingly  lent,  taking  the  promis- 
sory note  of  the  defendant's  brother  and  a  de- 
posit, as  a  collateral  security,  of  the  deeds  of 
certain  copvhold  property,  of  which  the  de- 
fendant ana  his  brother  were  tenants  in  tail  in 
common,  with  a  memorandum  by  John  W. 
Bary,  undertaking  to  make  a  formal  surrender 
of  his  interest  therein  by  way  of  further  se- 
cority,  whenever  required,  and  the  defendant 
wrote  at  the  foot — "  I  join  in  the  deposit,"  and 
then  signed.    On  the  death  of  John  W.  Bury, 
the  phiintiff  sought  to  charge  the  whole  estate 
with  payment  of  the  mortgage-debt,  but  the 
yice-Chancellor  had  held  that  the  moietv  of 
John  W,  Bury  waa  alone  charaeable.     The 
Vice-Chancellor  had  subsequently  held   that 
the  defendant  was  bound  to  surrender,  and  to 
t^e  the  necessary  steps  for  the  purpose  at  his 
own  expense.    These  were  appeals  from  such 
decisions. 

IF.  W,  Cooper,  for  the  phdntiff ;  Glasse  and 
De  Ges  for  the  defendant. 
The  Court  dismissed  the  appeals  with  costs. 

Mjura  BvattUti. 
Lordv.  Wightwick.    Jan.  28,  1854. 

SOLICITOR  HEARD  IN  ABSSNCS  OP  C0UN8SL 
ON  OBJBCTIOKS  TO  M INUTBS  OF  DSCRER. 

T^  Court  heard  the  drfendamt's  solicitor  in 


the  absence  qf  his  counsel,  on  obfeetums  to 
the  minutes  of  decree  proposed  by  the 
pUnaUiff. 
In  the  absence  of  the  defendant's  counsel, 
who  were  engaged  elsewhere. 

The  Lords  Justices  heard  Mr.  Gedye,  the 
defendant's  solicitor,  on  objections  to  the  mi- 
nutes of  the  decree  proposed  by  the  plaintiff, 
and  continued  his  arguments,  although  his 
counsel  afterwards  came  into  Court. 

Bolt,  Campbell,  and  C.  Chapman  Barber  for 
the  pkintiff. 

fnnitn  nf  tbt  IftolU. 

King's  College  Hospital  y.  Whieldon.  Jan.  14, 
20, 1854. 

CHARITADLS  BSQURST  TO  IN  FIRM  ART.—- 
LATBNT  AMBIGUITY. — BVIDBNCB  OF  TES- 
TATOR'S  INTENTION. 

A  testator  gave  a  legacy  to  '*  the  Carey  Street 

Infirmary,  Lincoln's  Inn  Fields,  London  .•" 

Held,  that  the  "Public  Dispensary,"  which 

was  established  in  Carey  Street  when  the 

testator  resided  in  the  parish,  was  entitled^ 

and  not  "  King's  College  Hospital,"  which 

was  not  then  established—although  the  for* 

meronly  dispensed  medicines  to  outpatients 

and  the  latter  received  the  sick  as  tnma^et— 

the  costs  to  come  out  of  the  fund* 

The  testator,  Mr.  Thomas  Croft,  by  his  will, 

dated  in  September,  1852,  gave  400/.  3  per 

cent,  consols  to  several  charitable  institutions, 

and  amongst  others,  to  "  the  Carey  Street  In- 

firmarv,  Lincoln's  Inn  Fields,  London."   It  a]^ 

peered  that  the  bequest  was  claimed  b^  King's 

College  Hospital   which   was  estabhshed  in 

1839»  as  a  puolic  hospital  or  infirmary,  in  the 

old  St.  Clement  Danes'  Workhouse,  at  the 

comer  of  Carey  Street  and  Portugal  Street, 

and  also  by  the  Public  Dispensary,  which  was 

established  in  Carey  Street  m  1782,  and  was  in 

1806  removed  to  Bishop's  Court,  Chanceiy 

Lane,  and  afterwards,  in  1850,  brouffht  back 

to  Carey  Street,    The  former  received  sick  as 

inmates,  but  the  latter  only  dispensed  medicine 

to  out  patients. 

^t/;coeiir  and  Sir  W.  B.  Biddell  for  the  plain- 
tiffs :  Roupell  and  Speed  for  the  dispensary ; 
Berkeley,  for  the  executors. 

Cur.  ad.  vult. 
The  Master  of  the  Bolls  said,  that  as  there 
was  a  latent  ambiguity  in  the  will,  evidence 
was  admissible  to  show  the  testator's  intention, 
and  from  which  it  appeared  he  had  resided  in 
the  parish  before  the  removal  of  the  dispensair 
and  before  the  establishment  of  the  hospital, 
and  that  the  former  was,  therefore,  entitled  to 
the  legacy,  but  that  as  the  plaintiffs  had  grounds 
for  instituting  the  present  proceedings,  the 
costs  of  all  parties  would  come  out  of  the  fund. 

Worley  v.  Wbrley.    Jan.  28,  1854. 

WILL  AND  CODICIL. — ^REVOCATION  OF  AP- 
POINTMENT OF  EXECUTOR  BUT  NOT  OF 
TRUSTEE. — ^INVESTMENT  OF  RESIDUE. 

A  testatrix,  by  her  wili,  s^ovKted  her  son  H., 
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one  of  her  easeemiors  and  ttuHeee^  and  by  a 
eodidl,  on  H.  goin^f  abroad,  she  revoked 
his  appointment  as  executor,  iwt  otherwise 
confirming  her  will,  and  appointed  her  son 
J.  her  executor :  Held,  that  the  residuary 
estate  must  be  invested  in  the  name  of  H. 
as  trustee,  as  well  as  of  J,  and  the  third 
party. 

The  testatrix,  by  her  will,  dated  in  Jalj, 
1852,  appointed  her  son  Henry  and  another 
person  her  executors  and  trustees,  but  by  a 
codicil  dated  in  May,  1853,  she  revoked  the 
appointment  of  her  son  Henry,  who  had  since 
gone  to  Australia,  as  executor,  and  appointed 
ner  son  James,  and  directed  he  should  have  all 
the  powers  and  authorities  to  enable  him  to 
carrv  out  the  trusts  of  her  will,  that  her  other 
•on  had,  but  she  declared  that  she  did  not  mean 
to  revoke  her  will  otherwise  than  to  appoint 
James  her  executor.  It  appeared  that  a  ques- 
tion aiose  as  to  the  names  in  which  the  residu- 
ary  estate  was  to  be  invested. 

Roupell,  Glasse,  J.  8.  Moore,  and  Stephen 
for  the  several  parties* 

The  Master  of  the  Rolls  said,  that  Henry 
continued  a  trustee  as  well  as  James,  and  that 
his  name  must  be  joined  with  the  o^en. 


Wicheus  for  ths  GommMbbers. 

The  Master  of  the  MoUe  aod,  that  die  payu 
ment  into  Court  under  Ab  Trustees'  Relief 
Act,  did  not  constitute  afneeeding  within  the 
exception  of  sect.  IT^f-tiie  Charitable  Tmtts^ 
Act,  as  the  former  Act  only  substituted  the 
Court  for  the  trustees,  in  order  to  avoid  respon- 
sibihty ;  and  the  petition  was  therefore  ordered 
to  etand  over  to  obtam  the  certificate  of  the 
Commissioners. 


In  re  Markwell's  Trust.    Jan.  30, 1854. 


CHARITABLE  TRUSTS  ACT,  1853.  —  PAY- 
MENT INTO  COURT  UNDER  TRUSTEE  RE- 
LIEF    ACT.  —  PETITION     FOR     SCHEME. 

PROCEEDINGS   ACTUALLY    PENDING. 

Held,  that  th%  payment  of  a  fund  into  Court 
under  the  10  4*  11  Vict,  c.  96,  bequeathed 
for  charitable  purposes,  is  not  such  a 
"proceeding"  under  the  16  ^  17  Vict,  c. 
137,  s.  17,  as  exempts  a  petition,  presented 
after  the  Act  came  into  operation,  for  a 
scheme,  from  the  previous  certificate  of  the 
Charitable  Commissioners  as  ''pending 
when  the  Act  passed. 

This  was  a  petition  under  Sir  S.  Romilly's 
Act,  for  an  oraer  to  draw  up  a  scheme  for  the 
management  of  a  bequest  of  1,200/.  3  per  cent, 
consols,  in  trust  as  to  two  guineas,  of  the 
dividends  of  a  yearly  sermon  to  the  parish 
minister,  and  as  to  the  remainder  for  certain 
charitable  purposes.  It  appeared  that  the  fund 
had  been  paid  into  Court  under  the  10  &  11 
Vict.  c.  96,  before  August  20  last,  when  the 
Charitable  Trusts'  Act  (16  &  17  Vict.  c.  137). 
came  into  operation,  but  that  the  petition  was 
not  filed  until  the  month  of  October. 

Grenside,  in  support,  referred  to  s.  17,  which 
enacts,  that  •*  before  any  suit,  petition,  or  other 
proceeding  (not  being  an  application  in  any 
auit  or  matter  actually  pending)  for  obtain- 
ing any  relief,  order,  or  direction  concerning 
or  relating  to  any  charity,  or  the  estate,  funds, 
property,  or  income  thereof,  shall  be  com- 
menced, presented,  or  taken,  by  any  person 
whomsoever,"  except  upon  the  certificate  of 
the  board ;  and  contended  that  the  certificate 
of  the  Commissioners  was  not  therefore  ne- 
cessary. 


VisoouHt  Wellesley  ▼.  Lord  Momington.    Jan. 
19,  1854. 

ORDER  FOR  ENROLMENT  OF  DECREE  AFTER 
BIX  MONTHS,  ON  AFFIDAVIT  OF  SERVICE 
OF  NOTICE   OF   MOTION. 

Where  a  decree  had  not  been  enrolled  within 
the  six  months  limited  by  the  2nd  Order  of 
August  7,  1852,  a  motion  was  granted  under 
Order  3  for  its  enrolment  on  an  ajfidsmi  of 
service  of  notice  of  motion  on  all  parties. 
It  appeared  that  the  decree  which  had  been 
made  in  this  suit  had  not  been  enrolled  within 
the  six  months  limited  by  the  2nd  Order  of 
Aug.  7.  1852^    This  motion  was  accordingly 
now  made  under  the  3rd  Order  for  its  enrol- 
ment. 

Freeling  in  support  on  an  affidarit  of  ser- 
vice of  notice  of  motion  on  all  parties. 
The  Viee^ChoMcellwr  granted  the  application. 


Yeld  V.  Simpson,    Jan.  27,  1854. 

PAYMENT   OF    FUND   OUT   OF    COURT.— EVI- 
DENCE  OF  DEATHS   IN    INDIA. 

An  order  was  refused,  on  petition,  for  pof 

ment  qf  a  fund  out  of  Court  on  the  deatks 

of  A.  and  B.,  on  affidavit  that  administrn' 

tion  had  been  granted  in  India  /o  A.J 

estate',  on  evidence  thai  he  had  not  bee^ 

heard  of  since  the  retreat  from  Cabul,  <m 

that  defendant  had  attended  ^.'s  funeral » 

India:    and  held,  that   the  evidence  » 

which  administration  was  granted  to^-^ 

estate,  and  the  certificate  of  B.'s  burial, 

must  be  produced. 

This  was  a  petition  for  payment  of  a  fund 

out  of  Court,  on  the  death  of  Colonel  and  Lady 

Chambers. 

Bazalgette  in  support,  on  affidavits  W* 
person  that  he  had  seen  the  dead  body  of  Lady 
Chambers,  and  had  attended  her  funeral  m 
India,  and  that  administration  had  been  granted 
by  the  Indian  Courts  to  the  estate  of  ColoneJ 
Chambers,  on  the  evidence  that  he  had  not 
been  heard  of  since  the  retreat  from  Cabal 
through  the  Khyber  Pass. 

The  Vice-Chancellor  said,  that  a  certificate 
must  be  obtwned  of  the  burial  of  Lady  Cham- 
bers, and  the  evidence  be  produced  upon  whict» 
administration  had  been  granted. 
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NoitJey  v.  Palmer.    Jan.  28,  1854. 

DEVISE  TO  WIFB  IN  BAR  OF  DOWSR  AND 
THIRDS. — CLAIM  TO  PRESBBNCH  IN  CO- 
PYHOLDS. 

Devise  of  property  to,  testator* s  wife  wkh  a 
deeiaration  that  it  should  be  held  by  her  in 
full  satisfaction  and  discharge  of  all  dower 
and  thirds  to  which  she  might  be  entitled  at 
kiw  or  otherwise :  Held,  to  bar  her  right  of 
freebeneh  m  copgholds, 
Atobtator,  by  his  wiD,  devised  certain 
piopjTtjrto  his  wife,  with  a  declaration  that  it 
WMwld  be  held  by  her  in  fall  satisfaction  of  all 
dower  and  thirds  to  which  she  might  be  en- 
titled at  law  or  otherwise.    A  question  arose 
Si  to  her  right  to  freebeneh  in  certain  copy- 
holds. '^^ 
Swanston  and  F.  S.  mUiams,  for  the  widow; 
UharUs  Hall,  contr^,  was  not  called  on. 

X«e  and  UoMson  for  the  plaintiffs,  the  trus- 
tees; Glasse,Birkbe€k,£roohsbank,vxd£oW' 
nng  for  other  parties. 

The  Fice-ChanceUor  said,  that  the  tesUtor 
dearly  intended  to  include  copyholds  from 
the  comprehensive  words  he  had  used,  and 
the  daim  of  freebeneh  must  therefore  be  dis- 
allowed. 


the  stead  qfthe  trttstee,  an  infant,  but  that 
a  snkfor  specific  performance  must  he  tn- 
stUuted. 

This  was  a  petition  under  the  Trustee  Act,, 
1850  (13  k  14  Vict.  c.  60),  for  the  appointment 
of  a  person  to  convey  an  estate  which  a  testator 
had  contracted  to  sell  to  the  company,  after  the 
date  of  his  will,  whereby  he  devised  the  same 
in  trust  for  his  wife  for  life,  with  remainder  to 
his  nephew — the  trustee  being  an  infant. 

^eecf  in  support ;  Cairns  for  other  parties. 

The  Ftee-Chancenor  said,  that  the  case  was 
not  within  the  Act,  as  the  vendor  died  before 
the  performance  of  the  agreement,  but  that  the 
parties  must  proceed  as  for  the  specific  per- 
formance of  the  contract,  and  the  petition  would 
therefore  be  refused. 


Wite*€bututllat  Mvaact 
Hatch  V.  Searles.    Jan.  27,  1854. 

APPEAL  FROM  CHIEF  CLBRk's  CERTIFI- 
CATE.—  NO  ARGCJMBNT  BY  COUNSEL  IN 
CHAMBERS. 

Samble,  thaC  counsel  will  not  be  heard  at 
Chambers  on  appeal  from  the  cert^ate  of 
tie  chief  clerk,  but  the  matter  will  be  ad- 
journed inio  open  Court,  where  the  case  is 
of  tuficient  importance  to  be  argued  by 
counsel. 

This  was  an  application  to  adjourn  the 
Manng  before  the  Judge  at  Chambers  of  the 
SjttMnons  to  review  the  certificate  of  the  chief 
Clerk  disallowing  a  claim  in  this  creditor's  suit, 
into  Court  in  order  to  have  the  case  argued  by 
coQosel. 

^T.  White  in  support. 

The  Vice-Chanc^lor,  after  observing  that  he 
«a  made  a  rule  not  to  hear  counsel  at  Cham- 
w,  said,  that  as  the  present  case  appeared  of 
JJiflicient  importance  to  be  argued  by  counsel, 
"le  application  would  be  granted. 

WiU'€bBXUtUat  WUtatl, 

^tparte  Midland  Counties'  Railway  Company. 
Jan.  28,  1854.  . 

SALE  TO  RAILWAY  COMPANY  AND  DEATH 
OF  VENDOR  BEFORE  CONVEYANCE. — TRU8- 
TKB  ACT,  1850.— SUIT  FOR  SPECIFIC  PKR- 
VORMANCB. 

A.  tettator  died  before  the  convegance  of  an 
tstate  he  had  contracted  to  sell  to  a  railway 
comnany  after  the  date  of  his  wiU,  whereby 
he  devised  the  same :  Held,  that  it  was  not 
«  c«e  under  the  13  ^  14  Fict.  c.  ^,for 
w  appointment  of  a  person  to  convey  in 


Court  0(  eaueen'iS  3Bnic6. 

Regina  v.  Governors  of  the  Russell  Institution. 
Nov.  12,  1853 ;  Jan.  18,  1854. 

LITERARY  INSTITUTION. — LIABILITY  TO 
POOR-RATE. — READING-ROOM  FOR  PERI- 
ODICALS  AND   JOURNALS. 

An  institution  was  established  for  the  gradual 
formation  of  a  library  of  ancient  and  mo^ 
dem  authors,  for  the  establishment  of  a 
reading-room  with  English  and  foreign  pe- 
riodicals  and  Journals,  and  for  the  delivery 
of  lectures  on  literary  and  scientific  sub" 
jects.      The  pubUc  were  admitted  on  the 
purchase  of  tickets,  but  no  bonus  or  divi- 
dends were  divided  among  the  members .- 
Held,  that  the  society  was  not  entitled  to 
ememption  from  poor-rate  under  the  6  ^  7 
Vict,  c,  36,  s.  1,  OS  *•  instituted  for  pur* 
poses  of  science,  literature,  or  the  fine  arts 
exclusively'* 
The    [Russell     Institution,    Great    Coram 
Street,  was  established  in  1808,  for  the  gradual 
formation  of  a  library  of  ancient  and  modem 
authors,  for  the  establishment  of  a  reading- 
room  with  English  and  foreign  periodicals  and 
i'oumals,  and  for  the  delivery  of  lectures  on 
iterary  and  scientific  subjects,  and  the  share- 
holders were  at  first  alone  entitled  to  the  benefit 
of  the  institution  and  to  receive  dividends  on 
their  shares.    Under  the  existing  rules  it  was, 
however,  now  provided,  that  no  bonus  or  divi- 
dend should  be  paid  on  the  shares,  and  the 
benefits  of  the  society  were  also  extended  to 
subscribers.    The  public  were  admitted  to  the 
lectures  on  the  purchase  of  ticket,  and  soirees 
were  occasionally  held,  and  the  members  were 
entitled  to  dispose  of  a  certain  number  of  tickets 
among  their  friends.  A  certificate  had  been  ob- 
tained under  the  6  &  7  Vict.  c.  36,'  of  exemp- 
tion  from  poor-rate,  but  on  a  rate  being  as- 
sessed this  appeal  was  presented. 

Bodkin  in  support  of  the  rate,  cited  Regina  v. 
Gaskell,  16  Q.  B.  472. 


'  Which,  by  s,  1,  exempts  from  rates,  on  ob- 
taining the  certificate  of  the  barrister,  "any 
society  instituted  for  purposes  of  science,  litera- 
ture, or  the  fine  arts  exclusively." 
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Superior  ComriM :  QueM't  Bench. 


PoMhUy,  contriU  on  the  ground  the  primary 
object  of  the  institution  was  for  the  promotion 
of  literature  and  science. 

Cwr,  ad,  vuU. 

The  Court  ssdd,  it  was  unnecessary  to  inquire 
whether  the  institution  was  supported  wholly 
or  in  part  by  annual  voluntary  contributions, 
inasmuch  as  it  was  not  a  society  exclusively  es- 
tablished for  the  purposes  of  "  science,  litera- 
ture, or  the  fine  arts  "—the  establishment  of  a 
reading-room  for  weekly  and  daily  newspapers, 
directories  and  railway  time-tables  for  the  use 
of  the  members,  being  one  of  its  objects.  The 
institution  was  hable  to  be  rated,  and  judgment 
must  be  given  in  favour  of  the  parish. 


Couch  V.  Sttele,    Jan.  18,  1854. 

ACTION  FOR  PRIVATB  INJURY  CONCURRENT 
WITH  PENALTY  FOR  NEGLECT  OF  PUB- 
LIC  WRONG. 

The  74-8   Vict,  c.  112,  tf.  18,  imposes  a 
penalty  of  201.  on  the  owner  qf  vessels  not 
profrided  as  therein  prescribed  with  medi- 
cines and  medicaments,  and  s.  62  directs 
the  mode  of  recovering  the  same:    Held, 
that  a  sailor  had  notwithstanding  a  right 
qf  action  for   private   injury   sustained 
against  the  owner. 
This  was  an  action  by  a  seaman  to  recover 
damages  from  the  owner  of  a  merchant  vessel, 
for  not  properly  supplying  the  vessel  with  me- 
dicines on  a  voyage  to  Calcutta,  under  the  7  Sc 
8  Vict.  c.  112,  s.  18,  which  enacts,  that  "every 
ship  navigating  between  the  United  Kingdom 
ana  any  place  out  of  the  same,  shall  have  and 
keep  constantly  on  board  a  sufficient  supply  of 
medicines  and  medicaments  suitable  to  acci- 
dents and  diseases  arising  on  sea  voyages,  in 
accordance  with  the  scale  which  shall  from 
time  to  time  or  at  any  time  be  issued  by  the 
Lord  High  Admiral,  or  by  the  Commissioners 
for  executing  the  office  of  Lord  High  Admiral, 
and  published  in  the  London  Gazette  j"  "  and 
in  case  any  default  shall  be  made  in  provid- 
ing and  keeping  such  medicines,"  &c.,  "  the 
owner  of  the  ship  shall  incur  a  penalty  of  20/. 
for  each  day  and  every  default;"  and  s.  62 
directs  the  mode  of  recovering  the  same.    (See 
report  on  another  point,  ante,  p.  77). 

Milward  for  the  plaintiff;  Kingdon  for  the 
defendant. 

Cur,  ad.  vult. 
The  Court  said,  the  question  was,  whether 
on  action  could  be  maintained  by  a  private  in- 
dividual, who  had  suffered  injury,  for  the  neg- 
lect of  an  act  commanded  by  the  legislature  to 
be  performed  as  a  matter  of  public  benefit,  and 
for  the  neglect  of  which  a  special  penalty  had 
been  affixed.  It  was  clear  that,  where  the  neg- 
lect to  perform  a  public  duty  operated  as  a  pri- 
vate injury  as  well  as  a  public  wrong,  a  private 
remedy  for  such  injury  ought  to  exist,  and 
there  was  no  authority  to  snow  the  common 
law  right  to  maintain  such  an  action  was 
taken  away  on  the  ground  that  the  breach  of  the 
public  duty  was  liable  to  be  visited  with  a  pe- 


nalty at  the  suit  of  a  common  informer.   The 
plaintiff  was  therefore  entitled  to  judgment. 

Thomas  v.  BeU.    Jan.  20, 1854. 

ACTION  BY  CREDITOR  AFTER  A8SIGNMIKT 
AND  RB-A88IONMBNT  OF  DEBT.— LAW  OF 
CALIFORNIA. 

To  an  action,  the  defendant  pleaded  thai  the 
plaintiff  had  assigned  the  debt  to  R.  in  Cs' 
iifomia,  who  had  sued  for  the  same  esd 
obtained  judgment.  Demurrer  and  n^ 
cation  to  this  plea  that  R.  had  re-assigud 
to  the  plaintiff  the  unsatisfied  Mgmesi: 
Held,  that  as  the  assignment  andre^assigU' 
ment  were  valid  according  to  the  Urn  af 
California,  and  there  would  operate  no  ts« 
justice  or  inconvenience  in  giving  efeet  to 
that  law,  the  plaintiff  was  entitled  to  n^ 


To  this  action  to  recover  wages  due  to  the 
plaintiff  from  the  defendant,  the  latter  pleaded 
that  the  debt  had  been  assigned  by  the  plainuffi 
in  California,  to  one.  Robinson,  who  had,  as  be 
was  entitled  according  to  the  law  of  Cahfomia, 
obtained  a  judgment  for  the  present  and  other 
debts,  although  he  had  not  levied  snfScient 
to  satisfy  the  whole.  The  plaintiff  demmred 
to  this  plea,  and  replied,  that  Robinson  had 
re-assigned  to  him  as  original  creditor  the 
judgment  which  remained  unsatisfied,  as  he 
might  in  accordance  with  the  law  of  Califonuai 
and  that  no  portion  of  the  debt  now  sned  for 
had  been  recovered  by  Robinson.  To  this  ^^ 
plication  there  was  a  demurrer. 

Atherton  for  the  plaintiff;  Cowling  for  the 
defendant. 

The  Court  said,  that  as  by  the  law  of  Cali- 
fornia the  plaintiff  could  assign  the  debt  to  a 
third  person,  who  might  re- assign  to  the  origi- 
nal assignor,  and  there  was  nothing  incom'^ 
nient  or  unjust  in  giving  effect  to  that  law,  the 
plaintiff  was  entitled  to  bring  this  action  and  to 
judgment. 

Regina  v.  Mayor  and  Assessors  ofDartfsouth     , 
Jan.  23, 1854. 

BUR0E88   LISTS. — REJECTION  ON  GBOUXD 

OF   INFORMALITY.— ^MANDAMUS.  | 

It  appeared  that  lists  of  burgesses  had  bm     | 
rejected  by  the  mayor  and  assessors,  on  w 
ground  of  a  variance  from  the  form  » 
Schedule  D.ofthe5S^6  Wm,  4,  c.  76;  « 
rute  was  made  absolute  for  a  mandamus  to 
hold  a  revision  Court,  in  order  thai  a  re- 
turn might  he  made  stating  the  facts,  19011 
which  the  question  would  be  raised  for  flW- 
cussion  by  demurrer. 
This  was  a  rule  nisi  obtained  on  Nor.  24 
last,  for  a  mandamus  on  the  defendants  to  bola 
a  Court,  in  order  to  revise  the  list  of  burgtt>«* 
for  the  parish  of  Townstall,   in  the  abort 
borough,  under  the  6  &  6  Wm.  4,  c.  76»  s.  18. 
It  appeared  that  the  list  had  been  rejected,  on 
the  ground  that  the  place  of  abode  of  the  fowi 
had  been  described  as  of  the  borough  only  m 
the  column  for  the  "parish  or  pariahcs    w 
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which  the^  had  heen  rated,  in  accordance  with 
the  form  in  Schedule  D.,  No.  4, — ^the  name  of 
the  parish  being  added  to  the  names  of  the 
street!,  in  the  colomn  for  the  situation  of  the 
property. 

By  s.  142  it  is  enacted,  that  "no  misno- 
mer or  inaccurate  description  of  any  person, 
body  corporate,  or  place  named  in  an^  schedule 
to  this  Act  annexed,  or  in  any  roll,  hst,  notice, 
or  voting  paper  required  by  this  Act,  shall 
hinder  the  full  operation  of  this  Act  with  re- 
spect to  such  person,  body  corporate,  or  place, 
proTided  that  the  description  of  such  person, 
body  corporate,  or  place,  be  such  as  to  be  com- 
monly understood, " 

Butt  and  Maynard  showed  cause ;  KinglaJte, 
S.  L,  and  Norman  in  support. 

The  Court  said,  that  the  rule  would  be  made 
absolute  for  a  mandamus,  in  order  that  a  re- 
tnni  might  be  made  stating  the  facts,  upon 
which  the  question  would  be  raised  for  discus- 
sion by  demurrer. 

Heath  v.  Smith.    Jan.  23,  1854. 

PATKNT.  —  ACTION    FOB    INFRINOBMBNT. — 
PRIOR   USER  IN   WAY   OF  TRADS. 

Where  an  inventum  had  been  med  by  five 
fame  in  the  way  of  their  trade,  held  that  a 
patent  obtained  for  the  same  was  invalid  j 
and  a  rule  was  discharged  for  the  new  trial 
(fan  action  for  its  infringement  in  which 
the  defendant  had  obtained  a  verdict  on  the 
flea  denying  that  the  invention  was  new. 
This  was  a  rule  nisi  to  set  aside  the  verdict 
for  the  defendant  and  for  a  new  trial  of  this 
astioD,  which  was  brought  for  the  infringement 
of  a  patent  for  manufacturing  by  means  of 
manganese  and  carbon    welding  steel    from 
common  iron,  and  to  which  the  defendants 
bad  pleaded  denying  that  the  invention  was 
new.    On  the  trial  it  appeared  that  the  inven- 
tion claimed  by  the  plamtiff  had  been  used  by 
five  firms  in  their  trade. 

»Sir  F.  Kelly,  Deighton,  and  T.  Jones  showed 
puse  against  the  rule,  which  was  supported 
by  the  Attomey- General  and  Webster, 

The  Cotcr^  said,  that  the  Statute  of  Mo- 
nopolies gave  a  privilege  of  monopoly  for  a 
certain  time  to  the  true  inventor,  and  the  ques- 
^00  was,  whether  the  plaintiff  was  such  in 


J^pect  of  the  present  invention.  It  appeared 
the  plaintiff's  invention  had  been  used  by  five 
finns  in  the  way  of  their  trade,  and  therefore 
there  had  heen  a  public  use  of  the  process,  and 
the  patent  which  had  beep  afterwards  taken 
out  by  the  plaintiff  was  void.  The  rule  for  a 
Qow  trial  would  therefore  be  discharged. 

Court  of  Common  9lextf. 

'^sffis,  rejp.,  V.  Manchester,  Sheffield,  and 
■wuco/wAtre  Railway  Company,  app,  Nov. 
11*1853;  Jan.  23,  1854. 

COUNTY  COURT  APPBAL.  —  LIABILITY  OF 
RAILWAY  COMPANY    FOB  HOR8B8  STRAY- 


tfilo  a  highway  through  a  gate  which  wof 
Itft    open,    and  thence   into  the  station 
yard  of  a  railway  company,  and  through 
an  opening  on  to  the  line,  and  were  kilMt: 
Held,  reversing  the  decision  of  a  County 
Court,  that  the  railway  company  were  not 
Uabie  for  their  value  under  the  8  Viet, 
c.  20. 
This  was  an  appeal  from  the  decision  of  the 
lancolnshire  County  Court,  in  a  plaint  to  re- 
cover the  value  of  two  horses  which  were  in 
the  plaintiff^s  field  and  had  straved  into  the 
high  road,  and  thence  to  the  defenaants'  station 
yard  at  Torkiey,  the  gate  of  which  was  con- 
structed to  swing  backwards  and  forwards  and 
close  itself,  but  which  was  propped  open,  and 
through  an  opening  in  the  fence  on  to  the  line 
of  railwav,  and  had  been  killed  bv  the  passing 
of  a  gooas'  train.    The  plaintiff  o  Dtained  a  ver- 
dict with  35/.  damages. 

Addison  for  the  defendants,  in  support  of  the 
appeal,  cited  Fawcett  r.  Yorh  and  North  Mid- 
land  Railway  Company,  16  Q.  B.  GIO ;  Ricketts 
v.  East  and  West  India  Docks  and  Birmingham 
Junction  Railway  Company,  12  C.  B.  160. 

Gray,  for  the  plaintiff,  contrii,  referred  to  8 
Vict.  c.  20,  under  which  they  were  bound  lo 
fence  off  their  railway,  and  to  Barnes  v.  Ward, 
9  C.  B.  392 ;  Davies  v.  Mann,  10  M.  &  W. 
546. 

Cur.  ad.  vuk. 
The  Court  said,  that  s.  68  of  the  Railway 
Clauses'  Act  only  applied  where  the  highway 
was  adjoining  land  not  taken  for  the  use  of  the 
railway,  and  according  to  Ricketts  v.  East  and 
West  India  Dock  Company,  the  company  were 
only  bound  to  keep  up  fences  against  the  cattle 
of  parties  occupying  land  adjacent  to  their  rail- 
way. In  the  present  case,  the  cattle  were 
straying  on  the  public  road,  and  were  not  oc- 
cupying it  within  the  meaning  of  the  Act — and 
the  appeal  must  therefore  be  allowed  witb 
costs. 


Court  of  er^ttixm. 
Arnold  Y.  Hamel    Jan.  14,  1854. 


ACTION  AGAINST  SOLICITOR  OF  THR  CUS- 
TOMS.—NOTICE  OF  ACTION. — BVIDBNCE 
AS  TO   BONA    FIDES. — NONSUIT. 

A  rule  was  made  absolute  for  the  new  trial  qf 
an  action  against  the  solicitor  of  the  ens'" 
toms,  where  the  Judge  had  directed  a  nou" 
suit  on  the  ground  qf  want  of  notice  of  ac* 
tion,  under  <Ae  8  4*9  Vict.  c.  87»  e,  117» 
without  allowing  the  plaintiff  to  go  into  eot- 
dence  on  the  question — whether  he  had  acted 
bun&  fide  m  the  belief  he  was  acting  in  the 
execution  of  his  office. 
This  was  a  rule  nisi,  obtained  on  Nov.  5 
last  to  set  aside  a  nonsuit  and  for  a  new  trial. 
The  action  was  brought  for  false  imprisonment, 
and  for  work  and  labour  and  journeys  and  at- 
tendances as  a  witness,  to  which  there  were  pleas 
of  not  guilty  and  non  assumpsit.    The  plamtiff 
had  been  committed  to  prison  on  proceedings 


INO  FROM   HIGHWAY   ON  TO   LINE,  ^ ^ 

Two  horses  belonging  to  the  plaintiff  strayed  against  him  for  buying  "  sweepings  "  horn  tne 
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London  Docks,  and  had  been  promiaed  to  be 
set  at  liberty  on  assentinf^  to  give  evidence  for 
the  Crown,  but  had  been,  by  the  authority  of 
the  defendant,  who  was  the  solicitor  to  the 
Customs,  taken  and  detained  for  nearly  a  year 
on  board  a  ship  of  war  at  Sheemess  while  the 
informations  against  the  Dock  Company  were 
proceeding.  On  the  trial,  before  PoUock, 
L.  C.  B.,  at  the  sittings  after  IVinity  Term  last 
at  Guildhall,  an  objection  was  taken,  and  al- 
lowed, that  the  acts  in  question  were  performed 
by  the  defendant  in  the  execution  or  oy  reason 
of  his  office,  and  that  he  was  entitled  to  notice 
of  action  under  the  8  &  9  Vict.  c.  87j  s.  117;' 
and  the  plaintiff  was  not  allowed  to  go  into 
-evidence  as  to  whether  the  defendant  acted  as 
solicitor  or  bond  fide  believed  he  was  so  acting, 
but  a  nonsuit  was  directed. 

Attomei/'Oeneral,  Sir  F.  Thesiger,  and  J. 
WUde,  showed  cause ;  E.  James,  Grove,  and 
Hawkins,  in  support. 

The  Court  said,  that  the  rule  must  be  made 
absolute  for  a  new  trial. 


Nowell  and  another  v.  Mayor,  Sfc,  of  WoreeS' 
ter.    Jan.  18,  1854. 

ACTION  AGAINST  LOCAL  BOARD  OP  HEALTH 
TO  RECOVER  FOR  CONSTRUCTING  BRIDGE. 
— PLEA  UNDER  11  &  J2  VICT.  C.  63,  S.  85. 
—DEMURRER. 

To  an  action  against  a  local  board  of  health 
for  constructing  a  bridge,  the  defendasUs 
pleaded  that  no  estimate  in  writing  had 
ieen  obtained  from  their  surveyor  under 
the  II  ^  12  Vict.  c.  63,  s.  85,  before  the 
contract,  and  that  it  was  therefore  void: 
Held,  that  the  plaintiff  was  notwithstand' 
ing  entitled  to  recover,  and  a  demurrer  to 
such  plea  was  allowed. 

This  was  an  action  on  a  deed  whereby  the 
defendants,  as  the  local  board  of  health,  con- 
tracted to  pay  a' sum  of  474/.  to  the  plaintiffs 
for  constructing  a  bridge  within  six  weeks  after 
the  certificate  of  their  architect,  to  which  they 
pleaded  that  the  provisions  of  the  11  &  12  Vict, 
c.  63,  8.  86,^  had  not  been  complied  with,  and 
that  the  contract  was  therefore  void. 

Gray,  for  the  plaintiffs,  appeared  in  support 
of  a  demurrer  to  this  plea ;  Phipson  for  the  de- 
fendants, contrk. 

The  Court  said,  the  words  of  s.  85  gave 
i  ■ .  ...... 

'  Which  provides,  that  no  process  is  to  be 
sued  out  against  "any  officer''  ''of  the  Customs 
or  Excise,  or  against  any  person  acting  under 
the  dirsction  of  the  Commissioners  of  her  Ma- 
jesty's Customs,  for  anything  done  in  the  exe- 
cution of  or  by  reason  of  his  office,"  until  one 
calendar  month  next  after  notice  given. 

■  Which  provides,  that  **  before  contracting 
for  the  execution  of  any  works  under  the  pro- 
visions of  this  Act,  the  said  local  board  shall 
obtain  from  the  surveyor  an  estimate  in  writing 
as  well  of  the  probable  expense  of  executing 
the  works  in  a  substantial  manner  as  of  the 
annual  expense  of  repairing  the  same." 


authority  to  contract,  but  that  its  proviso  was 
only  directory  and  could  not  poesioly  deprive 
the  plaintiffs  of  their  contract  under  the  pra. 
sent  deed,  and  the  defendants  would  pay  the 
plaintiff  the  amount  contracted  for  and  re- 
imburse themselves  out  of  the  rate.  The  de- 
murrer to  the  plea  would  therefore  be  aUowedf 
and  judgment  be  for  the  plaintiffs. 


Caurt  of  Crimituil  ^[ppcHl* 
Regina  v.  Burton.    Jan.  28,  1854, 

CONVICTION  FOR  STEALING  GOODS. — PROOF 
OF  IDENTITY  WITH  PROSECUTORS'  GOODS. 

A  conviction  was  affirmed  against  the  pri- 
soner for  stealing  pepper  from  a  dock  com* 
pany,  where  he  was  discovered  by  an  officer 
coming  out  of  a  room  in  which  pepper  was 
stored,  and  had  no  business  there,  and  had 
thrown  the  pepper  away  and  said,  "  I  hope 
you  will  not  oe  hard  on  me," — notwith' 
standing  the  identity  of  the  pepper  thrown 
down  by  the  prisoner  with  that  in  the  room 
could  not  be  shown. 
This  was  an  indictment  of  the  prisoner  for 
stealing  a  quantity  of  pepper,  and  it  appeared 
that  one  of  the  officers  of  the  dock  company 
where  [he  was  employed  had  stopped  him  on 
seeing  him  come  out  of  a  room  m  which  be 
had  no  right  to  be,  and  that  the  prisoner  had 
said, "  I  hope  you  will  not  be  hard  on  me,"  and 
had  thrown  away  the  pepper.    The  Assistant 
Judge,  at  the  Middlesex  Sessions,  had  over- 
ruled an  objection  that  as  the  pepper  could  not 
be  proved  to  have  been  stolen,  an  acquittal 
should  be  directed. 
RibtfM  for  the  prisoner. 
The  Cotir^  said,  that  the  conviction  must  be 
confirmed. 


Megina  v.  GUI,    Jan.  28,  1854. 

CONVICTION  FOR  EMBEZZLEMENT.  —  SER- 
VANT TAKING  MONEY  MARKED  BY  MAS- 
TER. 

A  conviction  was  affirmed  against  the  serwmt 
of  a  publican  for  embezzling  certain  markei 
money,  although  it  appeared  the  money  be* 
longed  to  the  publican,  who  had  employed  a 
friend  to  pay  the  same  for  articles  pur* 
chased,  with  a  view  of  testing  the  servant's 
honesty. 

The  prisoner  was  servant  to  a  publican,  and 
had  taken  from  the  till  certain  marked  money, 
which  his  master  had  employed  a  person  to  pay 
for  articles  purchased,  with  a  view  of  testing 
the  prisoner's  honesty.  The  money,  however, 
belonged  to  the  master.  On  the  trial  at  the 
Middlesex  Sessions,  the  prisoner  was  convicted 
of  embezzlement. 

Clarkson  for  the  prosecution. 

The  Court  said,  that  in  accordance  with 
Rex  V.  Headge,  2  Leach,  1033;  R.  &  R.  160, 
the  conviction  mnat  be  affirmed. 
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NEW  COURTS  OF  LAW. 


PROGRESS  OF    THE   MEASURE. 

The  plan  for  the  proposed  new  edifice 
to  be  placed  between  Lincoln's  Inn  and  the 
Temple  for  the  Ck)nrt8  of  Law  and  Equity, 
and  their  several  officers,  has  been  received 
with  almost  universal  approbation.  As 
already  stated,  the  Prime  Minister,  the 
Lord  Chancellor^  and  the  Chief  Gommis- 
noner  of  Public  Works,  readily  signified 
their  approval  of  the  proposition.  We  un- 
derstand that  the  Chancellor  of  the  Exche- 
r,  the  Home  Secretary,  the  Master  of 
Bolls,  and  the  Solicitor-General  have 
also  expressed  a  very  favourable  opinion  of 
the  measure. 

We  believe  that  the  Benchers  of  Lin- 
coln's Inn  and  of  the  Temple  will  likewise 
support  it,  and  the  general  feeling  of  the 
anthorities  and  the  rrofession  is  strongly 
ip  fsToar  of  the  site  suggested  in  the  pe- 
tition of  the  Incorporated  Law  Society, 
namely,  on  the  borders  of  the  cities  of 
I^ondon  and  Westminster,  bounded  by  the 
Strand  and  Fleet  Street  on  the  south,  and 
by  Carey  Street  on  the  north,  and  with  a 
covered  arch  in  the  place  of  Temple  Bar, 
uniting  the  two  Temples  with  the  Courts 
and  Lincoln's  Inn:  thus  will  be  formed 
one  of  the  greatest  improvements  in  the 
y^  centre  both  of  the  metropolis  and  the 
law  district. 

A  movement  has  been  made  by  the 
owners  of  the  houses  in  Lincoln's  Inn  Fields 
in  favour  of  the  centre  of  their  spa- 
cioos  garden ;  but,  though  a  resolution  on 
that  subject  was  passed  at  a  meeting  of  the 
trustees,  it  was  well  observed  by  Professor 
Owen,  that  the  Public,  on  sanitary  grounds, 
would  eflfectually  nullify  any  resolution  tend- 
ing to  the  destruction  of  a  space  so  fortunately 
preserved  in  the  centre  of  London. 
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The  calculation  that  expense  would  be 
saved  by  destroying  the  gardens  of  the 
largest  square  in  Sie  metropolis  is  to  a 
considerable  extent  erroneous,  for  were  the 
mere  site  obtained  gratuitously,  it  is  evi- 
dent that  a  very  large  outlay  must  be  in- 
curred in*formmg  new  approaches  to  the 
Courts.  Notwithstanding  the  noble  ex* 
tent  of  the  ^roond  whi<£  it  is  proposed 
to  sacrifice,  it  is  wretchedly  deficient  in 
the  avenues  which  lead  to  it.  Several  new 
streets  would  be  unavoidable.  The  Fields 
in  their  present  state  are  well  adapted  for 
private  Chambers,  and  when  the  Courts 
are  within  a  few  yards  of  them,  thev  would 
become  still  more  eligible  for  professional 
business  ;  and  we  submit  that  the  worthy 
trustees  would  better  discharge  their  duty 
by  supporting  the  site  between  Lincoln's 
Inn  and  the  Temple  than  by  an  opposition 
which  might  possibly  delay  the  progress  of 
an  improvement  so  manifestly  beneficial 
both  to  the  Public  and  the  Profession. 
They  may  rest  assured  that  they  cannot 
succeed ;  and  on  reconsideration  we  trust 
they  will  join  in  promoting  the  plan  of  the 
Law  Society. 

Presuming  that  the  Covernment  will  in- 
troduce a  Bill  for  carrying  the  plan  into 
effect,  a  question  may  arise — Whether  it 
can  be  effectually  proceeded  with  in  the 
present  Session  ?  If  it  were  a  private  Bill, 
the  usual  notices  required  by  the  Standing 
Orders  must  of  course  be  given ;  but  a  Bill 
brought  in  by  the  Government  for  a  public 
purpose  may  not  be  subject  to  the  ordi- 
nary rules.  The  time  has  arrived  when  the 
erection  of  new  Courts  has  become  not  a 
matter  of  choice  but  of  necessity.  The 
Judges  are  constantly  suffering  personal 
inconvenience,  and  actual  danger  to  their 
health,  by  the  disgraceful  state  of  the  pre- 
sent Courts;  and  one  of  the  Judges  has 
declared  that  he  will  not  again  sit  in  the 
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"hole  and  corner,"  denominated  the  Bail 
Court.  It  is  of  course  in  the  power  of 
Parliament  to  dispense  with  formal  notices, 
especially  as  the  proposed  site  of  the  Courts 
has  long  been  publicly  notified,  and  none  of 
the  parties  can  be  taken  by  surprise.  At 
all  events,  the  length  of  the  notice  mieht 
be  shortened,  and  compensation  awarded 
in  cases  of  peculiar  inconvenience ;  or  a  Bill 
might  be  brought  in  to  determine  the  site 
and  the  «*  ways  and  means  "  of  defraying 
the  expense, — leaving  the  details  for  the 
early  part  of  the  next  Session. 

Of  the  urgency  of  the  measure  it  is 
scarcely  necessary  to  speak.  There  are 
only  five  regular  Courts  at  Westminster, 
namely — ^those  of  the  Lord  Chancellor,  the 
Vice-Chancellor,  and  the  thiee  Common 
Law  Courts.  The  Courts  required  are  no 
less  than  fifteen,  viz. :— For 

1.  The  Lord  Chancellor. 

2.  The  I^rd  Justices. 

3.  The  Master  of  the  Rolls. 

4.  Vice-Chancellor  Kindersley. 

5.  Vice-Chancellor  Stuart. 

6.  Vice-Chanccllor  Wood. 
7*  llie  Queen's  Bench. 

8.  The  Common  Pleas. 
9-  The  Exchequer. 


Six  Taxinff  Masters  and  Clerks. 
Clerks  of  Enrolments  and  three  Clerks. 
Two  Masters  in  Lunacy  and  seven  ClerkSi 
Registrar  in  Lunacy  and  four  Clerks. 
[There  are  several  other  officers  of  less  im- 
portance.] 

Ill  the  Qtteen^s' Bench. 
Five  Masters  and  23  Clerks. 
Marshal  and  Associate. 
IEjctot  and  Outlawry. 
•Crown  Office,  &c.,  &c. 

Common  PUas, 
Five  Masters  and  1 1  Clerks. 
Marshal  and  Associate. 
Ref(t8trar  of  Judgments. 
Registrar  of  Acknowledgments  of  marnfid 
women,  &c.,  &*•. 

Exekeqver  of  Pleas. 
Five  Masters  and  1 9  Clerks. 
Associate  and  Marshal. 
Queen's  Remembrancer  and  Clerks,  &c.,«c. 


10. 

11. 
12  j 


Nisi  Prius  Courts. 


13.  Practice  and  Bail  Court. 

14.  Court  of  Error. 

15.  Criminal  Appeal. 

These  are  exclusive  of  the  Bankruptcv 
and  Insolvency  Courts.  In  addition  to  all 
the  ahovc  Courts  there  must  be  provision 
made  for — 

16.  A  Probate  Court,  and 

17.  A  Divorce  Court. 

Then,  connected  with  the  Equity  Courts, 
should  be  four  sets  of  Chambers  for  the 
Master  of  the  Rolls  and  the  three  Vice- 
Chancellors,  and  three  sets  of  Chambers  at 
least  for  the  Common  Law  Judges.  For- 
merly each  of  the  12  Judges  had  his 
own  separate  chambers. 

Besides  the  public  Courts  and  the  Judges* 
Chambers,  it  is  necessary  that  the  following 
principal  officers  of  the  Courts,  and  their 
clerks,  should  have  convenient  rooms  for 
the  despatch  of  their  business : — 
In  Chancerjf. 

The  Accountant-General  and  25  Clerks. 

Eleven  Registrars,  and  14  Clerks,  besides 
Stationers.  ^        ^    . 

The  Master  of  Reports  and  three  Clerks. 

Two  Examiners  and  C  lerks. 

Four  Qerks  of  Records  and  16  Clerks,  be- 
aides  Stationers, 


CHANCERY  AND  ECCLESIASTICAL 
COMMISSION. 

SUMMARY   OF   SECOND   RBPOBT. 

L  At  to  the  Testamentary  Jurisdietum  genertBf 
08  affecting  Real  and  Personal  Estate, 

1.  That  the  testamentary  jurisdiction  of  the 
Prerogative  Courts  of  the  Archbishops  of  Can- 
terbury and  York,  and  of  all  other  Coorts, 
Ecclesiastical,  Manorial,  or  othenrise,  tttras- 
injc  testamentory  jurisdiction  in  Englaad  or 
Wales,  should  be  abolished. 

2.  That  all  questions  of  the  validity  of  wills 
of  real  and  personal  esutc  should  fall  underthe 
same  jurisdiction.  ^ 

3.  That  such  jurisdiction  should  be  excrcwea 
by  a  single  Court.  , 

4.  That  a  Court  should  be  established  fortfte 
purpose  of  exercising  jurisdiction  in  oatten 
testamentary. 

5.  That  the  Court  should  be  a  Supwor 
Court  of  Record,  and  that  the  pi^cff^ 
inf^s  therehi  should  be  in  the  name  of  ner 
Majesty.  ,        ...    r 

6.  lliat  persons  interested  under  wiiu  o' 
real  estate  should  be  under  the  same  oWi^ 
tion  of  proving  such  wills  as  now  exists  wttn 
respect  to  wills  of  personal  estate. 

7.  That  the  benefit  which  attaches  to  proW 
in  the  case  of  personal  estate  should  be  exteoaeo 
to  devises  of  real  estate.  . . 

8.  That  after  a  will  has  been  proved,  the  uus 
of  a  devisee  under  it  should  not  be  open  w 
question  in  other  Courts.  .. 

9.  That  it  is  expedient  Uiat  P^^^ 
should  be  taken  liefore  theTestameotarrWf^ 
for  the  purpose  of  esUblishing  intestacy  «•  » 
real  estate.  ^      ^,  ,         .^.  to 

10.  ITiat  such  Court  should  hawf««'  ^ 
grant  certificates  of  intestacy,  which 
conclusive  in  all  other  Courts. 
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II.  As  to  the  Conetitution  of  the  proposed  TeS' 
tamentary  Court. 

1.  That  the  Court  to  be  establiabed  should 
be  called  her  Majesty's  Court  of  Probate,  and 
should  hold  its  sittings  at  such  place  in  Lon- 
don or  Middlesex  as  her  Majesty  shall  ap- 
point. 

2.  That  there  should  be  but  one  Judffe  of 
the  Court. 

3.  That  the  qualification  of  the  Judge  of  the 
Court  of  Probate,  should  be  a  standing  of  10 
years  as  Advocate  of  the  Court  of  Arches,  or 
Serjeant,  or  barrister-at-lanr. 

4.  That  the  Judge  of  the  Court  should  be 
appointed  by  the  Crown,  and  should  hold  his 
office  during  good  behaviour,  and  be  remov- 
able upon  an  address  by  both  Houses  of  Par- 
liament. 

_  5.  That,  in  order  to  provide  for  the  occa- 
sional illness  of  the  Judge,  power  should  be 
given  to  the  Crown  to  appoint  some  other  per- 
son to  act  temporarily  as  Judge,  whenever  the 
occasion  should  arise. 

6.  That  the  Judge  should  have  power  dur- 
ing vacations  and  on  other  special  occasions  to 
appoint,  with  the  consent  of  the  Lord  Chan- 
cellor, some  competent  person  to  transact  the 

^necessary  business  incident  to  the  passing  of 
probates  and  letters  of  administration,  in  like 
manner  as  such  business  is  now  transacted  by 
surrogates,  and  other  urgent  business. 

7.  That  the  officers  of  the  Court  should  be 
appointed  by  the  Judge  of  the  Court,  with  the 
approbation  of  the  Lord  Chancellor. 

8.  That  the  subordinates  of  these  officers 
should  be  appointed  by  the  officers  themselves, 
with  the  approbation  of  the  Judge. 

9.  That  the  present  deputy  registrars  of  the 
Prerogative  Court  of  Canterbury,  and  the  as- 
sistant clerks  of  seats,  and  other  such  officers 
of  that  Court  as  are  engaged  in  and  competent 
to  the  performance  of  active  duties  should  be- 
come officers  of  the  Court  of  Probate,  and  per- 
form such  duties  as  shall  be  assigned  to  them 
respectively  by  any  general  rules  or  orders  of 
the  Court. 

10.  That  subject  to  this  provision,  the  of- 
ficers of  the  Court  of  Probate  should  be  se- 
lected from  advocates  or  barristers,  or  persons 
practising  as  proctors  or  solicitors,  or  from 
other  competent  persons  now  engaged  in  the 
performance  of  active  duties  in  some  Court  ex- 
ercising testamentary  jurisdiction. 

li.  That  the  Judge  and  officers  of  the 
Court  should  respectively  be  paid  wholly  by 
salaries. 

12.  That  no  officer  of  the  Court  of  Probate 
should  be  allowed  directly  or  indirectly,  to 
practise  on  his  own  account. 

13.  That  the  duties  of  the  officers  of  the 
Court  should  be  discharged  in  person  and  not 
by  deputy. 

14.  That  the  registrars  of  the  Court  in  I^n- 
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Court  of  Chancery  should  be  the  Accountant* 
General  of  the  Court  of  Probate. 

16.  That  proper  provisions  be  made  for  en- 
abling him  to  act  under  the  direction  of  the 
Court  of  Probate  with  respect  to  funds  subject 
to  the  jurisdiction  of  that  Court. 

in.  As  to  the  Jurisdiction  and  Powers  of  the 
Court  of  Probate. 

1.  That  the  Court  should  have  full  and  ex- 
clusive jurisdiction  to  determine  all  questions 
as  to  the  validity  of  any  instrument  purporting 
to  be  testamentafy,  whether  relating  to  real  or 
personal  estate,  and  whether  or  not  made  in 
execution  of  any  power. 

2.  That  the  Court  should  have  authority  as 
to  personal  estate  to  grant  probates  of  wills  and 
letters  of  administration  as  heretofore  used  in 
the  Prerogative  Court  of  Canterbury,  but  not 
confined  as  heretofore  to  the  province  of  Can- 
terbury. 

3.  That  the  Court  should  have  power,  as 
to  real  est»te«  to  grant  probates  of  wills  and 
certificates  of  intestacy. 

4.  That  probates,  letters  of  administration, 
and  certificates  of  intestacy  should  not  be  sub- 
ject to  be  questioned  or  disputed  in  other 
Courts. 

5.  That  the  Court  should  have  the  power  to 
determine  any  question  of  law,  equity,  or  fact, 
which  may  be  necessary  to  be  determined  for 
the  purpose  of  deciding  any  question  of  testacy 
or  intestacy,  or  the  right  to  any  grant  of  admi- 
nistration, but  not  further  or  otherwise. 

6.  That  in  cases  of  total  intestacy  as  to  per- 
sonal estate,  or  in  cases  where  there  is  no  exe- 
cutor willing  and  competent  to  take  probate, 
the  Court  should  have  power  to  appoint  a  pro- 
per person  to  be  the  administrator  of  the  per- 
sonal estate  if  and  when  it  shall  appear  to  the 
Court  to  be  necessary  or  proper  so  to  do,  not- 
withstanding the  title  or  claim  of  the  husband, 
wife,  next  of  kin,  legatees,  creditors,  or  other 
person  or  persons. 

7.  That  the  Court  should  have  power  to  ap- 
point administrators  of  ))ersonal  estate  pending 
any  suit  in  the  Court  touching  the  validity  of 
any  testamentary  instrument  atl'ccting  the  same 
or  the  grant  of  letters  of  administration. 

8.  That  administrators  so  appointed  should 
have  such  of  the  rights  and  powers  of  general 
administrators  as  the  Court  shall  in  its  discre- 
tion think  fit,  other  than  the  right  of  distribut- 
ing the  estate,  and  should  act  under  the  direc- 
tion of  the  Court. 

9.  That  the  Court  should  possess  the  power 
of  appointing  receivers  of  real  estate  pendinfl^ 
any  suit  in  the  Court  touching  the  validity  &. 
any  testamentary  instrument  affecting  the  same. 

10.  That  receivers  so  appointed  should  be 
under  the  same  obligation  of  giving  security, 
when  required  by  the  Court,  and  of  accounting, 
and  have  the  same  powers,  rights,  and  pro- 


-don  and  Commissioners  in  the  country  should .  tection  as  receivers  appointed  by  the  Court  of 
be  empowered  to  take  affidavits  and  transact   Chancery,  and  should  act  under  the  direction 
other  formal  business,  now  performed  by  sur-  of  the  Court  of  Probate. 
Togates.  I      11.  That  when  the  Court  is  called  upon  to 

16*  That  the  Acconntant-General  of  the '  exercise  the  special  powers  of  granting  admini* 
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•tration  before  recom  mended,  it  ahoald  in  pro- 
per cases  have  the  power  to  make  such  grant 
to  a  perscm  immediately  accountable  to  the 
Court,  and  in  effect  to  be  an  official  admini- 
strator. 

12.  That  provision  should  be  made  for  the 
deposit  and  security  of  the  moneys  received  by 
official  administrators  and  by  receivers  of  the 
rents  of  real  estates. 

13.  That  the  Court  should  have  power  to  al- 
low official  administrators  and  receivers  a  rea- 
sonable remuneration  out  of  the  estate,  such 
remuneration  to  be  fixed  by  the  Court. 

14.  That  this  remuneration  to  official  admi- 
nistrators should  be  given,  if  the  Court  so 
thinks  fit,  when  it  appoints  a  (general  admini- 
strator not  having  a  legal  title,  as  well  as  to 
administrators  appointed  for  a  temporary  pur- 
pose. 

15.  That  it  should  not  be  competent  to  a 
person  to  sue  or  act  as  executor  without  hav- 
ing obtained  probate,  after  the  grant  of  any 
administration  granted  hy  the  Court. 

16.  That  when  any  such  administration  shall 
have  been  granted  no  person  should  have  power 
to  sue,  or  ])ro8ecute  any  suit,  or  act  as  execu- 
tor until  such  grant  shall  have  been  by  act  of 
the  Court  revoked  or  declared  to  be  deter- 
mined. 

17-  That  whenever  it  may  have  become  ne- 
cessary to  commence  actions  or  suits  in  other 
Courts  by,  or  against  administrators  tempo- 
rarily appointed,  the  determination  of  the  ad- 
ministration by  act  of  the  Court  should  not  pre- 
judice the  proceedings ;  but  that  they  should 
be  continued  by  or  against,  any  subsequent 
legal  personal  representative. 

18.  That  the  power  of  the  Court  of  Chan- 
cery to  appoint  receivers  pendente  lite,  in  cases 
falling  within  the  jurisdiction  of  the  Court  of 
Probate,  should  cease. 

19.  That  the  jurisdiction  which  the  Eccle- 
siastical Courts  have  possessed  of  compelling 
executors  and  administrators  to  exhibit  an  in- 
ventory and  statement  of  the  assets  of  deceased 
persons,  and  of  enforcing  the  payment  of  le- 
gacies, or  otherwise  administering  the  estates 
of  deceased  persons,  should  cease,  and  not  be 
conferred  on  the  Court  of  Probate. 

20.  That,  with  this  exception,  all  powers  and 
jurisdiction  in  matters  testamentary,  now  exer- 
cised by  the  Prerogative  Court  of  Canterbury, 
or  anv  other  existing  Testamentary  Court, 
shoula  be  exercised  by  the  Court  of  Probate 
throughout  England  and  Wales. 

21.  That  the  determination  of  the  Court  on 
all  questions  should  be  binding  and  conclusive 
on  all  parties  to  the  proceedings  in  all  oUier 
Courts  and  tribunals. 

22.  That  the  Court  should  have  the  same 
power  and  control  over  all  wills  and  testa- 
mentary instruments,  or  papers  yv  ;  orting  to 
be  testamentary,  as  the  rrero  - .  /:  Court  of 
Canterbury  now  has  with  resp^..  to  matters 
within  its  jurisdiction. 

23.  That  the  Court  should  have  jurisdiction 
to  order  the  removal,  cancellation,  or  restora- 
tion of  any  will  or  part  of  a  will  which  may  be 


ahown  to  have  been  forged,  altered,  or  tam* 
pered  with. 

IV.  As  to  the  DUtriet  Qfices. 

1.  That  district  offices,  through  which  pro- 
bates or  administrations  may  be  taken  oat  in 
cases  of  small  properties,  should  be  established 
in  different  parts  of  the  country  as  branches 
of  the  Court,  each  of  such  districts  to  compriie 
a  county  or  counties,  or  some  known  division 
of  a  county  or  counties. 

2.  That  the  number  of  districts  should  be 
not  less  than  20,  or  more  than  30. 

3.  That,  unless  some  more  convenient  ar- 
rangement can  be  suggested,  the  districts 
should  be  arranged,  and  the  offices  established, 
in  the  mode  ancf  at  the  places  specified  in  the 
schedule. 

4.  That  the  district  officers,  as  well  as  the 
officers  of  the  Court  of  London,  should  be 
paid  wholly  by  salaries  and  not  by  fees. 

5.  That  for  each  cUstrict  there  should  be  a 
registrar,  to  be  appointed  by  the  Lord  ChuF 
ceUor,  but  to  be  an  officer  of  the  Conit  of 
Probate,  and  subject  to  the  direct  and  imme- 
diate control  of  that  Court,  and  with  the  quali- 
fications, and  subject  to  the  restrictions,  before 
mentioned  as  to  officers  of  the  Court 

6.  That  the  business  preliminary  to  the  seal 
being  affixed  should  be  transacted  in  the  din 
trict  offices,  but  that  the  final  act  of  affisi^ 
the  seal  to  the  probate,  or  letters  of  admini- 
stration, should  be  the  act  of  the  Court  of  Pro- 
bate itself,  and  that  the  documents  should  be 
transmitted  by  the  district  registrar  to  the 
Court  in  London  for  that  purpose. 

7.  That  there  should  not  be  any  re-investi- 
gation of  the  title,  but  that  the  officer  whose 
duty  it  will  be  to  affix  the  seal  shoiild  act  upon 
the  authority  of  the  district  registrar  in  like 
manner  as  he  would  upon  the  authority  of  tbe 
registrar  in  London. 

8.  That  the  grant  should  be  entered  among 
the  other  grants,  and  indexed  accordingly. 

v.  As  to  Counsel  in  the  Court. 

That  advocates  of  the  Court  of  Arches, «« 
well  as  Serjeants  and  barristers-^t-law,  should 
be  at  liberty  to  practise  as  counsel  in  the  Cooxt 

VI.  As  to  Practitioners  in  the  Court. 

1.  That  the  proctors  should  be  permitted  to 
have  the  exclusive  conduct  of  common  form  or 
non-contentious  business  in  the  Court  of  Pro- 
bate in  London. 

2.  That  such  powers  as  are  now  exercised 
by  his  Grace  the  Archbishop  of  Canterbury 
with  respect  to  the  admission  of  proctors,  ao 
far  as  respects  testamentary  business,  should 
be  transferred  to  the  Judge  of  the  Court  of 
Probate.  , 

3.  That  any  proctors  now  practising  in  the 
country  should,  subject  to  the  approbation  of 
the  Judge,  be  admitted  to  practise  in  the  Cooit 
of  Probate. 

4.  That  the  Judge  of  the  Court  of  Probsts 
should  nominate  a  competent  number  of  proe- 
tors,  attorneys*  or  solicitors  to  practise  in  each 
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district  office,  and  that  no  other  persons  should 
be  allowed  to  practise  therein. 

5.  That  contentious  business  should  be  open 
to  attorneys  or  solicitors  on  being  admitted  in 
the  Court,  as  well  as  to  proctors. 

VII.  As  to  Procedure  in  the  Court  of  Probate 
generally, 

1.  That  the  distinction  between  probate  in 
common  form  and  probate  in  solemn  form 
should  be  continued. 

2.  That  the  executor  or  administrator  should, 
in  the  affidayit  necessary  for  obtaining  probate 
or  administration,  state  to  the  best  of  his  ability 
the  nature  and  description,  as  well  as  the 
amount  of  the  personal  property. 

3.  That,  with  this  additional  provision,  pro- 
bstot  and  letters  of  administration  of  personal 
estate  should  be  granted  by  the  Court  of  Pro- 
bate in  common  form  as  heretofore  used  in  the 
IVeorogative  Court  of  Canterbury. 

4.  That  the  probate,  though  taken  out  by 
ihe  ezecntor,  should,  in  cases  of  wills  operat- 
ing both  on  real  and  personal  estate,  enure  for 
the  benefit  of  the  devisees,  so  that  any  devisee, 
upon  production  of  the  probate  under  the  seal 
of  the  Court,  or  upon  due  proof  of  such  probate 
having  been  granted,  would  have  a  conclusive 
title  as  devisee  in  aU  other  Courts  and  before 
all  other  tribunals. 

5.  ^rhat  any  deviste  should  have  power  to 
die  the  executors,  and  also  residuary  and  other 
legatees,  to  prove  the  will  or  take  administra- 
tion with  the  will  annexed ;  and  that  upon  their 
defii.alt  the  Court  should  have  power  to  grant  a 
probate  of  the  will  reciting  such  default,  the 
effect  of  which  would  be  to  perfect  the  devisee's 


title,  but  to  leave  the  personal  estate  unrepre- 
sented unless  the  Court  should  think  fit  to  ap- 
point an  official  administrator,  but  that  appli- 
cation might  subsequently  be  made  to  the 
Comt  by  the  executor  or  other  parties  inter- 
ested in  the  personal  estate  for  letters  of  ad- 
ministration with  the  will  annexed,  in  which 
case  thev  should  be  granted  in  the  usual 
manner,  but  reciting  or  referring  to  the  pre- 
vious probate. 

6.  That  in  cases  of  wills  operating  on  real 
estate  only,  probate  should  be  granted  as  in 
common  form  upon  the  application  of  any  de- 
visee on  behalf  of  himself  and  the  other  devisees, 
and  should  enure  for  the  benefit  of  all  the  de- 


devisee  should  have  power  to  cite  the  next  of 
kin,  or  other  persons  primarily  entitled  to  take 
out  administration,  and  that  on  their  default, 
the  Court  should  grant  a  probate,  which  should 
have  precisely  tbs  same  effect  as  a  probate 
granted  to  a  devisee  on  citing  the  etecutors  of 
legatees. 

10.  That  where  a  testator  leaves  two  testa* 
mentary  instruments  or  sets  of  instruments, 
one  affecting  real  estates  only,  and  the  other 
personal  estates  only,  probate  should  be  granted 
of  each  separately. 

1 1 .  That  the  expense  of  the  probate  of  a  will 
by  or  at  the  instance  of  a  devisee  should  be 
borne  by  the  devisee  applying  for  such  probate- 

12.  That  certificates  of  intestacy  as  to  real 
estate  should  issue  upon  the  application  of  the 
heir,  or  any  one  of  the  heirs,  or  any  person 
showing  an  interest,  and  enure  for  the  benefit 
of  all  Uie  heirs  and  all  persons  havmg  an  in- 
terest. ' 

1 3.  That  such  certificate  should  be  granted 
upon  affidavit. 

14.  That  caveats  against  probates  of  wills 
or  grants  of  administration  should  be  lodged 
in  the  Court  of  Probate^  according  to  the  ex- 
isting practice  of  the  Prerogative  Court  of 
Canterbury. 

15.  That  the  entry  of  such  caveats  may  be 
made  in  the  district  offices  as  well  as  in  the 
Court  in  London,  and  should  be  considered  as 
common  form  business. 

16.  That  proceedings  under  caveats  should 
be  such  as  heretofore  used  in  the  Prerogative 
Court  of  Canterbury,  and  should  continue  to 
be  considered  as  common  form  business  until, 

!  upon  the  caveat  being  warned  by  the  proctor 


7.  That  in  every  case  in  which  a  testa- 
mentary instrument,  whether  constituting  the 
whole  or  a  portion  of  the  deceased's  last  will, 
may  directly  or  indirectly  affect  personal  estate, 
letters  of  administration  of  the  personal  estate 
should  not  be  granted  without  the  whole  will, 
whether  consisting  of  one  or  more  instruments,  • 
h&ng  annexed  to  the  grant.  { 

8.  That  whenever  letters  of  administration 
with  the  will  annexed  are  applied  for  by  a  per- 
son entitled  to  a  grant,  they  should  enure  for 
the  benefit  of  the  devisees  as  in  the  case  of  a 
probate,  and  should  in  all  respects  have  the 
effect  of  a  probate. 

9.  That  if  no  snch  letters  be  applied  for,  a 


of  the  party  propounding  the  will  or  p-jposing 
to  take  out  letters  of  administration,  an  appear- 
ance  shall  have  been  entered  in  the  Court  of 
Probate  by  the  opposite  party. 

1 7.  That  the  entry  of  such  appearance  should 
be  deemed  a  contentious  proceeding,  capable 
of  being  taken  by  any  proctor  or  solicitor  of 
the  Court. 

18.  That  a  similar  course  of  proceeding  with 
respect  to  caveats  should  be  adopted  in  refer- 
ence to  certificates  of  intestacy. 

19.  That  the  practice  of  the  Prerogative 
Court  of  Canterbury  as  to  citing  parties  for 
the  purpose  of  having  wiUs  established  or 
proved  in  solemn  form,  or  letters  of  admini- 
stration granted,  or  probates  or  letters  of  admi- 
nistration recalled,  should  be  continued  and 
applied  to  cases  of  real  estate  and  to  certificates 
of  intestacy,  heirs  being  on  the  same  footing  as 
next  of  kin,  and  devisees  on  the  same  footing 
as  legatees  now  are. 

20.  That  any  person  propounding  any  testa- 
mentary paper  for  probate,  or  applying  as  heir 
for  a  c.ii  Jicateof  intestacy,  should  be  at  li- 
ber: v  :  v\c  whom  he  shall  think  fit,  the  Court 
of  l^oiy.ito  having  a  power  to  require  such 
other  persons,  if  any,  to  be  cited  as  it  may 
think  necessary. 

21.  That  citations  or  other  processes  calling 
upon  executors  or  other  persons  to  accept  or 
refuse  probate  or  administration,  or  to  show 
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cause  why  it  should  not  be  granted  to  the  per- 
son suinff  out  the  process,  should  be  deemed 
common  form  business,  and  issued  from  and 
made  returnable  in  the  district  office  as  well  as 
the  Court  in  London. 

22.  That  subsequent  proceedings,  including 
the  grant  6f  probate  or  administration,  when  the 
grant  follows  as  of  course  and  to  either,  party, 
according  to  the  tenor  of  the  citation  snould 
also  be  treated  as  common  form  business. 

23.  That  if  any  proceedings  of  a  contentious 
nature  should  ensue,  they  should  be  taken 
only  in  the  Court  in  London. 

24.  That  the  practice  of  the  Prerogative 
Court  of  admitting  an  opponent  to  be  a  con- 
tradictor, without  admitting  his  title,  be  adopted 
in  the  Court  of  Probate. 

VI  n.  As  to  Probate  and  Administration 
through  District  Office. 

1.  That  application  may  be  made  to  the  dis- 
trict office  for  probate  or  letters  of  administra- 
tion only  in  the  case  in  which  the  testator  or 
intestate  may  have  had  a  fixed  place  of  abode 
at  the  time  of  his  death  within  the  district, 
and  in  which  his  personal  property  is  sworn 
under  1,500/. 

2.  That  there  should  be  an  affidavit  as  to 
the  residence  of  the  deceased  and  the  amount 
of  his  property. 

3.  That  this  affidavit  should  be  conclusive, 
and  that  the  grant  made  through  the  district 
office  should  not  be  liable  to  be  impeached  or 
recalled  on  the  ground  that  the  deceased  had 
no  such  fixed  place  of  abode  as  alleged,  or  that 
his  property  exceeded  the  pre6cril)ed  amount. 

4.  That  the  probate  or  letters  of  administra- 
tion, being  under  the  seal  of  the  Court  of  Pro- 
bate and  not  of  any  local  tribunal,  should  be  as 
valid  as  a  grant  made  in  London. 

5.  That  provision  shall  be  made  for  a  daily 
transmission  and  return  by  post  of  documents 
between  Lond6n  and  the  district  offices. 

6.  That,  if  it  should  be  thought  advisable, 
wills  should  remain  for  a  limited  time  in  the 
district  office,  for  the  inspection  and  examina- 
tion of  parties  interested,  but  should  ultimately 
be  sent  up  to  London. 

7.  Tl)at  indexes  should  be  deposited  in  the 
district  offices,  corresponding  with  the  index 
in  London,  so  that  searches  may  be  made  in 
the  country  without  the  necessity  of  resorting 
to  the  London  office. 

8.  That  no  contentious  testamentary  busi- 
ness  should  be  transacted  in  the  district  offices. 

9.  That  where  the  testator  or  intestate  has 
had  no  fixed  place  of  abode  at  the  time  of  his 
death,  or  where  the  death  is  not  stated  to  have 
occurred  in  England,  the  application  for  pro- 
bate or  letters  of  administration  should  be  made 
to  the  Court  of  Probate  in  London. 

10.  That  it  should  not  be  compulsory  on 
any  party  to  apply  to  a  district  office  for  pro- 
bate or  letters  of  administration,  but  that  in  all 
cases  it  should  be  competent  to  the  Court  of 
Probate  in  London  to  grant  probate  or  letters 
of  administration  wherever  the  residence  of  the 
deceased  may  have  been,  and  whatever  the 
amount  of  the  property.  i 


11*  That  certificates  of  intestacy  should  not 
be  applied  for  at  the  district  office ;  but  that  la 
every  case  they  should  be  applied  for  in  London, 

12.  That  means  for  taking  the  requisite  oathi 
and  complying  with  other  prescribed  formali- 
ties should  be  provided  in  the  country ;  hut  that 
when  the  amount  of  property  is  above  the  pre- 
scribed limit,  the  documents  should  be  examined 
and  prepared  by  the  officers  in  London,  and 
that  the  probate  or  administration  should  be 
issued  at  once  from  the  central  Court. 
IX.  As  to  Fleadings,  Evidence,  and  Practice  is 
the  Court  of  Probate, 

1.  That  the  system  of  pleading  at  present 
prevailing  in  the  Prerogative  Court  should  be 
abolished. 

2.  That  wills  should  be  propounded  in  a 
simple  alle^tion  of  the  execution  and  attesta- 
tion of  the  instrument  and  of  the  sanity  of  the 
testator. 

3.  That  claims  to  administration  on  intestacy 
should  be  made  in  a  simple  form  of  allegatioa 
of  the  intestacy  of  the  deceased,  and  of  the  cha* 
racter  in  which  the  claimant  claims  such  admi- 
nistration. 

4.  That  in  other  cases  the  preliminary  plead- 
ings should  also  be  in  a  simple  form. 

5.  That,  except  by  leave  of  the  Court,  no 
further  or  other  pleadings  than  such  prelimi- 
nary simple  allegations  as  above  suggested  on 
the  part  of  the  party  pr<fponent  should  be  en- 
tered into  by  him,  and  no  pleadings  of  any  kind 
by  the  party  opposing. 

6.  That  it  snould  be  obligatory  on  the  Court 
not  to  give  such  leave  in  cases  in  which  the  va- 
lidity of  the  instrument  in  dispute  depends 
upon  the  execution  or  attestation  of  the  instru- 
ment, or  upon  the  sanity  of  the  testator,  or  in 
any  case  for  the  purpose  of  pleading  matters  of 
evidence. 

7.  That  in  other  cases  the  Court  should 
have  the  power  to  authorise  or  require  either 
party  to  bring  in  such  statement  of  the  case  as 
it  shall  see  fit. 

8.  That  each  party  should  be  under  the  ob- 
ligation of  bringing  in,  as  the  first  step  in  his 
proceeding,  a  full  affidavit  as  to  testamentary 
papers  in  the  form  now  used  in  the  Prerogative 
Court,  and  technically  called  **  an  affidavit  of 
scripts." 

9.  That  each  party  should  have  power  to  ex- 
hibit interrogatories  for  the  examination  of  the 
other,  as  adopted  in  suits  in  the  Court  of  Chan- 
cery under  the  recent  alterations  in  the  practice 
of  that  Court,  and  to  enforce  production  of 
documents,  as  used  in  the  same  Court. 

10.  That  upon  application  made  to  the 
Court,  founded  upon  affidavit,  stating  that 
there  are  reasonable  grounds  for  concluding 
that  any  person  is  in  possession  or  has  the 
knowledge  of  any  testamentary  paper  made  or 
purporting  to  be  made  by  or  for  the  deceased 
in  the  cause,  the  Court  shall  have  power  to  de- 
cree a  monition  against  such  person,  who  must 
make  a  return  thereto  on  oath,  and  bring  in  the 
paper  if  he  has  possession  or  control  over  it. 

11.  That  the  evidence  should  be  adduced 
and  the  examination  of  witnesses  conducted 
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according;  to  the  mode  in  use  in  the  Court  of 
Chancery. 

12.  That  the  Court  should  have  a  discre- 
tionary power  to  examine  witnesses  orally  be- 
fore the  Judge. 

13.  That  it  should  also  have  power  to  sum- 
mon a  jury  for  the  trial  of  issues,  or  to  direct 
issues  to  be  tried  at  law. 

14.  That  in  every  case  it  should  be  in  the 
discretion  of  the  Court  whether  the  question 
should  be  sent  to  a  jury  or  not. 

15.  That  power  should  be  Viven  to  the 
Judge  of  the  Court  of  Probate,  with  the  appro- 
bation of  the  Lord  Chancellor,  to  frame  gene- 
ral rules  and  orders  for  the  regulation  of  the 
process  and  practice  of  the  Court,  and  particu- 
larly for  defining  what  portion  of  the  business 
is  to  be  considered  as  common  form  or  non- 
coDtentious  business,  to  be  transacted  exclu- 
sively by  proctors,  or  in  the  district  offices,  by 
persons  appointed  to  act  as  proctors. 

16.  That,  with  the  exceptions  above  pointed 
oul,  the  practice  of  the  Court,  except  so  far  as 
altered  by  general  orders,  should  be  that  at 
present  existin)^  in  the  Prerogative  Court  of 
Canterbury. 

X.  lAmttation  of  Time, 

1.  That  no  proceeding  should  be  taken  to 
establish  a  will  or  recal  probate  after  the  expi- 
ration of  twenty  years  from  the  date  of  the  cer- 
tificate of  intestacy,  or  grant  of  administration 
or  probate. 

2.  That,  notwithstanding  the  general  rule, 
any  devisee  or  heir  should  oe  at  liberty  to  pro- 
ceed to  establish  a  will  or  recal  probate,  but  as 
to  bis  own  interest  only,  within  the  time  within 
which,  assuming  his  estate  to  be  an  estate  at 
lav,  he  might  bring  an  ejectment. 

3.  That  a  similar  rule  should  prevail  with 
reference  to  personal  estate. 

4.  That  a  similar  period  should  be  fixed, 
after  which  an  administration,  in  case  of  in- 
testacy, should  not  be  liable  to  be  revoked. 

5.  That  parties  should  be  authorised  to  pro- 
ceed in  cases  of  fraud  after  the  expiration  of 
the  limited  period,  provided  they  obtain  the 
special  leave  of  the  Court  for  the  purpose,  but 
not  otherwise. 

XI.  Appeal  from  the  Court  of  Probate. 

1.  That  all  orders  and  decisions  of  the  Court 
should  be  subject  to  rehearing  before  the  Court 
ofAppeal  in  Chancery. 

2.  That  an  appeal  should  lie  from  the  deci- 
BioQ  of  that  Court  to  the  House  of  Lords. 

3.  That  a  party  dissatisfied  with  the  decision 
of  the  Court  of  Probate  should  not  be  bound 
to  Ko  to  the  Court  of  Appeal  in  Chancery,  but 
should  be  at  liberty  to  appeal  direct  to  the 
House  of  Lords,  if  he  should  think  fit. 

4.  That  the  Court  of  Appeal  in  Chancery 
would  be  at  liberty  to  admit  fresh  e\ndence,  if 
}t  should  seem  necessary  to  the  purposes  of 
justice  to  do  so,  according  to  the  practice  now 
Prevailinj?  in  the  Ecclesiastical  Courts,  and 
before  the  Judicial  Committee  of  the  Privy 
Council. 

5.  That  a  time  should  be  limited  within 
^hich  an  appeal  should  be  presented. 


6.  That  an  appeal  should  not  stay  proceed- 
ings in  the  Court  of  Probate,  but  that  the 
Court  appealed  from,  as  well  as  the  Court  of 
Appeal,  snould  have  power  to  stay  the  proceed- 
ings if  it  should  so  think  fit,  and  on  such  tei-ms  ' 
as  it  may  think  fit. 

7.  That  the  application  to  stay  proceedings 
should  be  made,  in  the  first  instance,  to  the 
Court  which  pronounced  the  order  or  decision 
appealed  from. 

8.  That  upon  the  establishment  of  the  Court 
of  Probate  the  jurisdiction  of  her  Majesty  in 
Council  in  matters  testamentary  arising  in 
England  or  Wales  should  cease,  except  as  to 
matters  which  may  then  be  pending  there. 
XIL  Transfer  qf  Existing  Suitit  in  Matters 

Testamentary, 
That  suits  which  upon  the  establishment  of 
the  Court  of  Probate  may  be  pending  in  other 
testamentary  Courts  in  matters  testamentar)", 
should  all  be  transferred  to  the  Court  of  Pro- 
bate, to  be  dealt  with  according  to  the  practice 
now  existing  in  the  Prerogative  Court  of  Can- 
terbury, except  so  far  as  the  Court  may  con- 
sider it  expedient  in  any  particular  case  to 
adopt  the  practice  proposed  to  be  followed  by 
the  Court  of  Probate,  in  which  case  power 
should  be  conferred  on  the  Court  to  do  so. 
Xin.  Fees. 

1.  That  all  fees  taken  for  the  despatch  of 
testamentarv  business,  whether  office  fees  or 
proctorial  fees,  sbonld  be  reconsidered  and 
settled. 

2.  That  an  effective  system  of  taxation  of 
proctors'  bills  as  between  themselves  and  their 
clients  should  be  provided. 

XIV.  Real  Representative. 

i.  That  it  is  expedient  that  some  Court 
should  be  invested  with  a  discretionary  power 
to  appoint  upon  summary  application  some 
person  or  persons  to  be  a  representative  or 
representatives  of  the  real  estate  of  any  person 
deceased,  who  should  have  power  to  sell  and 
convey  such  estate,  and  to  receive  the  rents 
and  profits  thereof,  and  to  give  discharges  for 
the  purchase  moneys,  rents,  and  profits  of  such 
estate,  and  to  raise  money  by  mortgage  thereof, 
such  appointment  to  be  made  upon  the  appli- 
cation ot  some  person  interested  in  the  estate, 
and  to  be  confined  to  such  real  estate  of  the 
deceased  as  may  not  be  vested  in  trustees  in 
trust  for  sale,  with  power  to  give  discharges  to 
purchasersr. 

2.  That  the  Court  to  be  intrusted  with  the 
power  of  appointing  a  real  representative  to  the 
extent  recommended  should  be  the  Court  exer- 
cising jurisdiction  to  administer  the  estates  of 
deceased  persons,  and  not  the  Court  of  Probate. 
XV.  Compensation* 

1.  That,  subject  to  the  provisions  of  the  Act 
of  6  &  7  William  4,  c.  77 »  sec.  25,  the  Acts 
extending  the  same,  and  the  Act  of  10  &  11 
Vict.  c.  98,  8.  100,  the  judges  and  registrars  of 
the  various  Courts  now  exercising  testamentary 
jurisdiction  should  be  indemnified  against  the 
loss  which  they  will  sustain  by  the  abolition  of 
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the  testamentary  jurisdiction ;  but  that  svtch  o^ 
them  as  have  exercised  their  respective  offices 
by  deputy  should  not  receive  compensation  in 
respect  of  the  portion  of  their  profits  wluch  the 
deputy  has  received. 

2.  That,  subject  to  the  provisions  of  the 
above-named  Acts,  the  deputies  should  receive 
compensation  for  the  loss  of  their  emoluments. 

3.  That  if  the  course  recommended  of  pre- 
serving the  common  form  business  to  the  proc- 
tors in  Doctors*  Commons  should  be  followed, 
they  should  not  receive  any  compensation. 

4.  That  the  same  rule  should  not  apply  to 
the  proctors  now  practising  in  the  country, 
and  who  may  not  be  adequately  indemnified 
by  being  authorised  to  practice  in  the  district 
omces. 

6.  That  if  Parliament  should  see  fit,  com- 
pensation should  be  made  to  other  persons 
who  may  have  equitable  claims  thereto,  if  the 
measures  suggested  should  be  adopted. 

6.  That  unless  Parliament  should  think  fit 
to  provide  such  compensation  from  the  Conso- 
lidated Fund,  a  system  of  fees  should  be  esta- 
blished in  the  new^  Court  sufficient  to  produce 
the  sums  which  may  be  required;  and  that 
these  fees  should  be  reduced  from  time  to  time 
as  the  claims  for  compensation  are  satisfied. 

XVI.  As  to  one  Probate  being  sufficient  for  the 
United  Kingdom* 

That  the  effect  of  probate  should  be  limited 
^ilthin  the  jurisdiction  of  the  tribunal  by  which 
it  is  granted. 


NOTICES  OF  NEW  BOOKS. 

An  Action  at  Law  :  being  an  Outline  of 
the  Jurisdiction  of  the  Superior  Courts 
of  Common  Law  ;  with  an  Elementary 
View  of  the  Proceedings  in  Personal 
Actions  and  in  Ejectment,  By  Robert 
Malcolm  Kerr,  Barrister-at-Law.  Lon- 
don :  Bond ;  Wildy  &  Sons  ;  and  Amer. 
Pp.  351. 

Mr.  Kerr,  who  is  favourably  known  to 
the  Profession  for  his  able  edition  of  the 
Common  Law  Procedure  Act,  with  yery 
ample  Annotations,  has  rendered  a  further 
good  service,  both  to  the  practitioner  and 
the  student,  by  the  compilation  of  the  pre- 
sent volume,  comprising  an  elementary  and 
comprehensive  view  of  the  proceedings  in 
an  action  at  law.  The  work  will  be  pecu- 
liarly useful  to  the  articled  clerk  preparing 
for  bis  examination,  and  especially  to  that 
larger  portion  of  them  who  have  not  had 
the  advantage  of  a  year's  experience  in  the 
ofiUce  of  a  London  agent,  or  who  have  been 
articled  to  solicitors  whose  chief  business  is 
that  of  conveyancing.  Nevertheless,  they 
must  acquire  an  adequate  knowledge  of  the 
jurisdiction  and  practice  of  the  Common 


Law  Courts  to  entitle  tbem  to  a  certificate 
"  that  they  are  fit  and  capable  to  act  as 
attorneys." 

It  is  to  be  feared  that  the  large  number 
of  candidates  who  occasionally  faS  in  their 
attempt  to  pass  the  examination,  have  not 
sufficiently  considered,  that  to  justify  the 
examiners  in  granting  a  certificate,  it  is  not 
sufficient  that  the  applicants  for  admisaioii 
on  the  Roll  have  mastered  one  branch  of 
practice.  They  must  acquit  themaelTes 
satisfactorily  in  the  three  principal  branches 
of  Common  Law,  Equity,  and  Conveyanc- 
ing. Mr.  Kerr's  volume  will  be  of  much 
assistance  in  the  first-named  department, 
and  it  is  sufficiently  comprehensive,  thongh 
concise,  to  instruct  the  student  in  manv  of 
the  points  which  are  usually  comi»iaed  in 
the  examination. 

Mr.  Kerr  has  clearly  and  concisely 
traced  the  steps  of  an  action  according  to 
the  altered  forms  and  course  of  proceeding 
under  the  Common  Law  Statute  of  1852, 
and  the  Rules  of  Practice  and  Pleading 
framed  in  pursuance  of  its  enactments. 
The  Author  has  judiciously  included  in 
his  work  a  review  of  the  constitution  of 
the  Superior  Courte,  and  their  jurisdicj 
tionin  the  redress  of  "private  injories," 
according  to  the  method  and  anange* 
ment  of  Blackstone,  aome  of  whose  td* 
mirable  language  will  be  found  in  Mr. 
Kerr's  pages. 

The  Introduction  to  the  Work  treats, 
like  Blackstone,  of  ''private  wrongs,"  and 
the  different  modes  of  redress : — 1st.  By 
act  of  the  parties.  2nd.  By  operation  of 
Law.     3rd.  By  suit  in  Court. 

The  First  Part  comprises  the  Superior 
Courts  of  Common  Law  and  their  jurisdic- 
tion ;  the  appellate  Courts ;  and  the  ann- 
liary  tribunals  of  Nisi  Prius,  &c. 

The  Second  Part  treats  of :— 1.  Injones 
cognizable  in  Courts  of  Common  Law.  2. 
Injuries  that  affect  the  rights  of  persons. 
3.  Injuries  that  affect  the  right  to  real  pro- 
perty. 4.  Injuries  that  affect  the  right  to 
personal  property. 

The  Third  Part  describes:—!.  The 
sittings  and  proceedings  of  the  Courts.  2. 
Process,  arrest,  &c.  3.  The  writ  of  smn- 
mons.  4.  Service  of  the  writ.  5.  Jadg- 
ment  by  default.  6.  Appearance.  /• 
Pleadings.  8.  Demurrer.  9.  Trial.  !(/• 
Judgment  11.  Proceedings  after  judg- 
ment.    12.  Execution. 
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LAW  OF  ATTORNEYS. 

APPEAL  FROM  JUDGB's  ORDER  POR  TAX- 
ATION OF  BILL  OF  COSTS  AFTER  PAY- 
HBNT.— AMOUNT  OF   BILL. 

An  order  had  been  made  at  Chambers  by 
JIar/tn,  B.,  for  the  taxation  of  the  bill  of  costs 
of  Mr.  J.  H.  Dearden  under  the  6  &  7  Vict.  c. 
73,  8.  41,  after  payment. 

On  a  motion  for  a  rule  nin  to  rescind  the 
order,  the  following  cases  were  cited : — In  re 
Colquhaun,  9  Beav.  146;  In  re  Harrison,  10 
Beav.  &7;  In  re  Wells,  8  Beav.  416 ;  Exparte 
Barton,  22  Law.  J.,  Ch.,  N.  S.,  670;  In  re 
Neate,  10  Beav.  181 ;  In  re  Harding,  10  Beav. 
250;  In  re  Welchman,  11  Beav.  319;  In  re 
Stirke,  U  Beav.  304. 

PoiUek,  C.  B.,  said  i^**  I  am  of  opinion 
that  there  ought  to  be  no  rule.  This  is  an 
appeal  from  a  Judge's  order,  and  we  ought  to 
take  it  for  granted  that  he  has  investigated 
the  circumstances  of  the  case,  and  that  he  was 
of  opinion  that  the  special  circumstances  dis- 
closed required  the  taxation  of  the  bill  in  pur- 
suance of  the  power  given  for  that  purpose 
by  tlie  Statute.  Now,  the  gentleman  whose 
bin  has  been  ordered  to  be  taxed,  and  who 
comes  to  us  by  way  of  appeal  from  that  order, 
does  not  give  us  the  least  information  as  to 
the  amount  of  his  bill;  and  we  do  not  know 
whether  the  amount  be  20s.  or  50/.,  or  what 
it  is.  I  am  of  opinion  that,  if  a  learned  Judge 
at  Chambers  has  directed  a  bill  to  be  taxed, 
and  the  matter  in  dispute  does  not  exceed  a 
few  pounds,  we  ought  not  to  grant  a  rule 
wluefa  may  put  the  parties  to  the  loss  of  per- 
haps 20/.  for  the  piu*pose  of  setting  that  de- 
cision right,  supposing  it  not  to  be  so.  The 
amount  here  may  not  exceed  5/. ;  and  I  think 
that  the  fact,  that  the  gentleman  who  makes 
this  application  does  not  give  any  such  in« 
formation,  is  of  itself  an  amply  sufficient 
reason  for  not  granting  a  rule/'  In  re  Dear- 
den, 9  Ezch.  R.  210. 


MANCHESTER  LAW  ASSOCIATION. 

ANMUAL  MSrriMO  ANO   HXPORT. 

Thb  Annual  General  Meeting  of  the  Mem- 
bers of  the  Association  was  held  on  Wednes- 
day, the  11th  day  c^  January  last,  at  their 
Booms,  No.  4,  Norfolk  Street,  when  an  account 
of  the  Receipts  and  Disbursements  (previously 
audiied  by  two  of  the  Members)  was  sobmitted 


The  proceedings  of  this  Society,  for  the  last 
year,  were  stated  in  the  following  Report,  which 
was  read  by  the  Honorary  Secretary,  and  im» 
animoosly  adopted  :— 

'*  In  uresenting  the  Fifteenth  Annual  Report 
to  the  Members  of  the  Manchester  l^w  Asso- 
ciation, the  Committee  have  great  pleasure  in 
congratulating  the  members  on  its  prosperity, 
and  generally  with  reference  to  the  part  the 
Association  has  taken  in  matters  of  public  im- 
portance during  the  past  year.  There  has 
been  an  increase  in  the  number  of  members, 
and  the  funds  of  the  Association  are  in  a  posi- 
tion to  enable  the  Committee  to  act  with  use- 
fulness and  effect. 

"  Tlie  most  important  duties  devolving  upon 
the  Committee  have  been  those  of  attending  to 
the  many  and  important  measures  introduced 
into  Parliament  for  effecting  changes  in  the 
law;  and  the  Committee  during  their  year  of 
office  have  directed  their  attention  to  those 
matters  which  have  effected  the  Profession  and 
the  Public.  I^eir  attention  was  first  call^  to 
a  Bill  introduced  into  the  House  of  Commons 
by  Mr.  George  Hadfield,  the  member  for  Shef- 
field, for  making  Probates  granted  in  one  Con- 
sistory Court  available  in  the  rest.  The  prin- 
ciple of  the  Bin  met  with  the  approbation  of 
the  Committee,  and  which,  if  passed,  would 
have  remedied  a  serious  grievance.  The  hon- 
ourable member  was,  however,  induced  to 
withdraw  the  BtlL  at  the  request  of  the  Go- 
vernment, who  stated  they  had  in  contempla- 
tion a  general  measure  with  regard  to  Eccle- 
siastical Courts. 

"  The  Registration  of  Assurances'  Bill  passed 
the  House  of  Lords,  and  was  introduced  into 
into  the  House  of  Commons.  Upon  a  measure 
so  vitally  affecting  the  rights  of  property,  the 
Committee  bestowed  the  most  anxious  con- 
sideration. The  Bill  was  substantially  the 
same  as  that  attempted  to  be  passed  in  1851. 
The  scheme  was  tor  the  establishment  of  a 
Metropolitan  Registration  to  answer  the  pur- 
poses of  the  whole  kingdom,  and  it  provided 
for  the  registration  of  ei&er  the  original  instru- 
ment or  a  copy.  In  considering  the  measure, 
the  Committee  felt  themselves  called  upon  to 
proceed  upon  the  assumption  that  some  plan  of 
registration  would  sooner  or  later  be  adopted, 
and  their  principal  objects  were  to  ensure  a 
plan  which  would  secure  to  the  public  the 
greatest  advantages  with  the  least  practical  in- 
convenience. Whether  a  metropolitan  or  local 
scheme  of  registration  would  be  the  beet,  was 
maturely  considered— and  whether  registration 
should  extend  to  equitable  and  trust  estates,  as 
well  as  to  legal  estates,  was  a  Question  of  great 
importance,  and  upon  which  they  knew  differ- 
ences of  opinion  were  entertained  by  members 
of  the  profession.  The  Committee  were  in  fa- 
vour of  local  registration,  and  they  considered 
that  such  a  system  would  have  immense  advan* 
tages  over  a  metropolitan  scheme.  Local  know- 
ledge is  highly  valuable,  and  in  many  cases  a!>- 
uo^ObAf  necessary  to  a  correct  understanding  of 
questions  affecting  property  and  iU  rights ;  and 
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the  Committee  considered  that  any  plan  of  re- 

fistration  should  therefore  he  local.  It  hecame, 
owever,  unnecessary  for  the  Committee  to  urge 
these  views  on  the  attention  of  Parliament,  for 
the  Bill,  as  it  was  framed,  was  so  ohjectionahle 
in  its  details  that  the  Committee  determined  to 
confine  their  attention  to  opposing  the  parti- 
cular measure.  When  it  was  read  a  second 
time  in  the  House  of  Commons,  it  was  referred 
to  fa]  select  Committee  of  that  House,  upon 
which  vour  Committee  urged  the  ^news  enter- 
tained oy  them  in  opposition  to  the  Bill,  and 
they  had  the  satisfaction  of  learning  that  not  a 
single  member  of  the  select  Committee  was  in 
favour  of  the  Bill  as  it  then  stood ;  in  conse- 
quence of  which  no  further  progress  was  made 
with  the  measure,  and  it  did  not  pass  into  a 
law.  That  a  Bill  for  registration  will  again  be 
introduced  into  Parliament  is  certain,  and  most 
probablv  other  measures  affecting  property  and 
its  mode  of  transfer;  and  it  will  require  the 
vigilance  and  care  of  the  profession  to  prevent 
the  contemplated  changes  unsettling  those  foun- 
dations upon  which  the  stability  and  security 
of  property  arc  founded. 

"Another  matter  which  has  engaged  the  at- 
tention of  the  Committee,  is  the  security  offered 
for  money  lent  to  Railway  Companies,  It  has 
been  usual  for  these  Companies  to  advertise  for 
loans  of  money  for  different  terms  of  years  in 
very  considerable,  and,  in  many  instances,  in 
very  large  amounts.  It  has  not  always  occur- 
red to  persons  having  money  to  lend,  espe- 
cially in  periods  of  prosperity  when  money  is 
plentiful,  to  inquire  mto  the  powers  which  rail- 
way companies  possess  for  borrowing  purposes. 
In  the  various  Acts  of  Parliament  by  which  the 
numerous  companies  are  regulated,  their  powers 
of  raising  money  upon  loan  are  only  to  be  ex- 
ercised on  certain  conditions,  and  with  a  limit 
as  to  the  total  amount.  It  is  of  the  utmost  im- 
portance to  the  lenders  of  money  that  they 
should  ascertain  whether  the  company  propos- 
ing to  borrow  has  complied  with  the  provisions 
of  the  Act  of  Parliament  by  which  its  affairs 
are  governed ;  for  if  not  in  conformity  with 
their  powers  serious  questions  may  arise  how 
far  the  company,  in  its  corporate  character,  is 
bound  by  the  acts  of  the  directors.  It  has 
come  to  the  knowledge  of  the  Committee  that 
railway  companies  have  refused  to  give  infor- 
mation respecting  their  powers  of  borrowing, 
and  members  of  the  association  have  conse. 
quently  refused  to  negotiate  for  loans  of  money 
by  reason  of  such  information  having  been 
withheld.  Great  injury  may  be  inflicted  by 
railway  companies  raismg  money  where  they 
have  no  legal  right  to  borrow,  and  the  Com- 
mittee respectfully  urge  upon  the  Members  of 
the  Association  to  exercise  care  and  caution  in 
negotiating  loans  on  the  security  offered  by 
public  companies. 

"  The  Act  of  Parliament  for  increasing  and 
amending  the  powers  and  jurisdictions  of  the 
Palatine  Court  of  Chancery,  in  the  County  of 
Lancaster,  has  engaged  the  attention  of  your 
Committee ;  and  it  has  been  their  anxious  en- 
deavour to  have  rules  framed  which  would  be 


Convenient  and  inexpensive  to  the  public-  It 
was  the  opinion  of  your  Committee  that  the 
imj)roved  jurisdiction  of  the  Palatine  Court 
would  facilitate  and  expedite  the  administration 
of  justice  in  this  district,  and  with  a  view  of 
giving  the  Court  the  greatest  practical  efficiency, 
they  obtained  an  interview  with  J.  W.  Win- 
stanley.  Esq ,  the  district  registrar,  who  met 
them  m  the  most  liberal  spirit  j  he  proposed  to 
attend  in  Manchester  every  Tuesday  and  Thurs- 
day, from  ten  o'clock  to  three,  and  on  Sauir- 
days  for  two  hours,  with  a  continuous  situng 
in  case  of  emergency.  The  Committee  have 
for  the  present  placed  at  the  disposal  of  Mr, 
Winstanley,  two  rooms  at  the  Association 
Rooms,  in  Norfolk  Street,  for  conducting  the 
business  of  the  Court.  A  deputation  from  the 
Committee  had  an  interview  with  the  Tice» 
Chancellor  of  the  Court,  on  the  proposed  ar- 
rangement with  the  registrar,  and  which  wet 
with  his  entire  sanction  and  approval.  In 
addition  to  the  facilities  proposed  by  the  regis- 
trar, the  Vice-Chancellor  consented  to  hold  the 
sittings  of  the  Court  occasionally  in  Manches- 
ter ;  and  the  first  sittings  under  this  arrange' 
ment  were  held  in  Manchester  in  the  month  of 
October,  1853,  and  other  sittings  will  again  be 
held  in  May,  1854.  Arrangements  have  alio 
been  made  hy  which  the  Vice-Chancellor  will 
hear  interlocutory  applications  at  his  chambers 
in  London,  in  the  afternoons  of  the  first  and 
third  Wednesdays  in  everv  month;  and  cases 
of  exparte  motions  for  injunctions  and  other 
applications  of  a  pressing  nature  will  be  bend 
b3r  him  at  all  reasonable  times.  The  Com- 
mittee cannot  but  congratulate  the  Members  of 
the  Association  on  the  advantages  which  must 
ensue  to  the  administration  of  justice,  by  the 
arrangement  made  with  the  learned  Judge  and 
Registrar  of  the  Palatine  Court,  for  the  des- 
patch of  business  coming  before  that  tribunal. 
"The  Courts  of  Bankruptcy,  as  at  present 
constituted,  not  having  been  found  to  realise 
the  public  benefit  expected  from  them,  a  Com- 
mission has  been  issued  by  the  Crown  to  en- 
quire and  report  upon  the  causes  which  have 
led  to  the  decreasing  business  in  those  Courts. 
The  Committee  received  from  the  Secretary  to 
the  Conunissioners  certain  questions  to  be  an- 
swered on  behalf  of  the  Association.  The 
Committee  are  of  opinion  that  the  decrease  of 
business  in  those  Courts  is  to  be  attributed,  in 
a  great  measure,  to  the  large  per  centages  pay- 
able to  the  chief  registrar  and  the  ofiBcial  as- 
signees, and  to  the  fact  that  a  large  remunera- 
tion is  received  by  the  official  assignees,  upon 
the  supposition  that  they  are  qualified  to  inves- 
tigate the  bankruptcy  accounts,  and  attend 
strictly  to  realizing  the  estate,  while  the  fact  is, 
that  no  inconsiderable  portion  of  those  daties 
has  to  be  performed  either  by  the  creditors 
assignees,  without  remuneration,  or  by  a  paid 
public  accountant ;  and  the  Committee  are  of 
opinion,  that  for  these  reasons,  no  increase  of 
business  is  likely  to  take  place.  They  recom- 
mended that  for  the  bankruptcy  business  to  be 
transacted  in  the  Manchester  Uourt,  there  was 
no  necessity  for  two  commissioners,  as  one 
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eommisdiioner  onlf  ntt  at  a  time,  and  on  an 
ATerage  not  more  than  two  hours  a  dav.  The 
Committee  were  of  opinion  that  the  anties  of 
the  Coart  could  he  well  and  efficiently  dis- 
charged hj  one  commisaioner,  one  registrar, 
and  one  official  assignee;  and  thev  recom- 
mended that  the  duties  of  the  official  assignee 
should  be  con6ned  mainlv  to  the  office  of  trea- 
aorer  of  the  funds,  for  which  purpose  only,  in 
their  opinion,  is  such  an  officer  desirahle  or 
naeful;  the  Committee  were  also  of  opinion 
that  the  office  of  messenger,  as  it  exists  at  pre- 
aent,  was  whoUv  unnecessary,  and  that  these 
changes  might  be  made  without  injuring  the 
interests  of  the  public.  The  Committee  are 
impreaaed  with  tne  necessity  of  making  the 
Court  of  Bankruptcy  of  greater  usefulness 
than  it  has  hitherto  been ;  and  they  trust  their 
successors  in  office  will  direct  their  attention  to 
any  alterations  which  may  be  proposed,  so  that 
the  Court  may  be  adapted  to  the  requirements 
of  the  commercial  interests  of  the  large  and  im- 
portant district  within  the  jurisdiction  of  the 
Manchester  Court 

^'  A  Commission  has  also  been  issued  to  en- 
quire with  respect  to  what  alterations  may  ad- 
vantageously be  made  in  the  Statutes  and 
Rules  relating  to  County  Courts:  and  a  list  of 
questions  has  been  sent  to  the  Committee  of 
the  Association,  in  order  that  the  opinion  of 
the  Committee  may  be  submitted  to  the  Com- 
missioners. The  matter  is  now  under  the  con- 
sideration of  the  Committee,  and  they  will 
gladly  make  such  suggestions  aa  may  appear 
to  them  necessary  and  useful. 

*'The  Committee  have  also  to  report  that 
they  have  taken  steps  to  remedy  the  great  in- 
convenience caused  by  the  recent  Stamp  Act 
containing  no  provision  for  stamping  Duplicate 
Conveyances  on  sales  upon  chief  rent ;  and  that 
they  are  assured  by  the  Solicitor  of  Stamps, 
that  immediately  upon  the  re-assembling  of 
Parliament,  a  BiU  will  be  brought  forward  to 
remedy  the  defect;  and  in  the  meantime  a 
register  has  been  opened  at  the  stamp  office  in 
London,  where  all  Conveyances  executed  be- 
fore an  Act  can  be  obtained  may  be  registered, 
so  as  to  obviate  the  necessity  of  their  being 
again  brought  before  the  Commissioners.  The 
Committee  recommend  the  attention  of  their 
successors  to  this  subject. 

''The  Committee  regret  that  Mr.  Charles 
Gibson,  the  honorary  secretary  for  the  past 
year,  has  felt  himself  compelled  to  resign  his 
office  in  consequence  of  other  engagements 
rendering  it  impossible  for  him  hereafter  to 
discharge  the  duties ;  but  they  are  glad  to  in- 
form the  members  that  Mr.  John  Speakman 
(who  will  discharge  its  duties  with  satisfaction) 
has  consented  to  accept  the  office. 

'*  In  conclusion,  the  Committee  beg  to  con- 
gratulate the  members  generally  upon  the  effi- 
ciency of  the  Association,  and  they  trust  that 
sufficient  has  been  accomplished  to  prove  the 
importance  of  Law  Associations,  for  protecting 
the  interest  of  the  public  and  the  profession. 
The  Committee  rely  on  the  co-operation  and 
support  of  the  members,  to  aid  them  in  their 


anzions  endeavours  to  increase  the  interests  of 
the  Association,  the  prosperity  of  which  is 
identical  with  that  of  the  members  at  large." 

The  following  gentlemen  were  elected  the 
Officers  and  Committee  of  the  Society  for  the 
ensuing  vear : — 

President, — Mr.  John  Vaughan,  Stockport. 

Vice-Presidents, — Mr.  James  Gill,  Manches* 
ter;  Mr.  R.  B.  B.  Cobbett,  Manchester. 

Treasurer, — Mr.  James  Street. 

Honorary  Secretary. — Mr.  John  Speakman. 

Committee, — Messrs.  J.  P.  Aston,  T.  Baker, 
J.  Bariow,  James  Barratt,  J.  F.  Beever,  T.  T. 
Bellhouse,  T.  P.  Bunting,  William  Burdett, 
H.  Charlewood,  John  Cooper,  E.  C.  Faulkner, 
Samuel  I'letcher,  William  Foyster,  C.  Gibson, 
George  Hadiield,  Jun.,  Stephen  Heelis,  Jos. 
Janion,  Thomas  Neild,  W.  H.  Partington,  R. 
Radford,  Fras.  Robinson,  John  Sudlow,  Thos. 
Taylor  (Norfolk  Street),  Fred.  Thomas,  Geo. 
Thoriey,  B.  K.  TidsweU.  J.  B.  Vickers,  W.  L. 
Welsh.  G.  B.  Withington,  John  Wilson. 

Chairman  of  the  Committee, — Mr.  Francis 
Robinson. 

Vice'Chairman, — Mr.  Thomas  Baker. 


POINTS  IN  COMMON  LAW 
PRACTICE. 

MANDAMUS. — RULB  ABSOLUTE  WITH  COSTS. 
— AFFIDAVIT. 

A  RULB  for  a  mandamus  will  not  be  made 
absolute,  with  costs,  upon  a  mere  affidavit  of 
service.  The  affidavits  should  show  that  the 
Utigation  is  substantially  at  an  end,  and  that 
notice  has  been  given  to  the  defendants  of  the 
application  for  costs.  Regina  v.  East  Anglian 
Railway  Company,  2  E.  &  B.475. 


STAY  OF  PROCEEDINGS  UNTIL  SECURITY 
FOR  COSTS. — term's  NOTICE  OP  FURTHER 
STEP. 

An  order  was  obtained  to  stay  proceedings 
in  an  action  by  the  payee  against  the  maker  of 
a  promissory  note,  until  the  plaintiff,  then  re- 
sident in  Ireland,  should  give  security  for 
costs,  but  it  was  afterwards  rescinded  on  the 
plaintiff  coming  to  reside  and  carry  on  his  bu- 
siness permanently  in  England.  This  order 
was  objected  to  on  the  ground  that  a  Term's 
notice  had  not  been  given,  and  a  rule  nisi  had 
been  obtained  to  set  it  aside.  The  rule  was, 
however,  discharged,  with  costs,  on  the  ground 
that  the  affidavit,  on  which  the  motion  was 
founded,  contsdned  no  positive  statement  thpt  a 
Term's  notice  had  not  been  duly  given. 

Jervis,  C,  J.,  said,  "  In  Evans  v.  Davis,  3 
Dowl.  P.  C.  786,  it  was  held,  that  the  ruk 
does  not  apply  where  the  delay  has  taken 
place  at  the  request  of  the  defendant.    So, 
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^n  the  case  of  an  injunctioB,  Botmorth  r. 
Philips,  2  W.  Bl.  784,  where  the  Court 
thought  the  rale  only  extended  to  volun- 
tary delay  by  the  plaintiff  lumself,  and  that 
where  the  defendant  stays  him  by  an  injunc- 
tion,  that  is  in  its  nature  an  exception  out 
of  the  rule ;  and  Nares,  J„  cited  MicheU  ▼. 
Cue,  2  Burr.  660.  It  is  reasonable  that  a  term's 
notice  should  not  be  required,  where  the  delay 
is  by  the  defendant's  own  act  or  consent,  be- 
cause in  that  case  he  knows  why  the  plaintiff 
does  not  proceed,  and  has  no  reason  to  expect 
him  to  proceed.  So,  here,  the  defendant  knows 
that  the  plaintiff  is  prevented  from  proceeding 
until  security  is  given  for  costs.  If  security 
were  given,  a  term's  notice  clearly  would  not 
be  necessary."  Cressweil,  J.,  referred  to  Doe 
d.  Vernon  v.  Roe,  7  Ad.  &  £.  14 ;  2  N.  &  P. 
237.    Minchiner  v.  Martin,  12  C.  B.  455. 


JOINT-STOCK  TRUST  COMPANIES. 

To  the  Editor  of  the  Legal  Observer. 

Sir, — I  do  not  know  whether  "Joint-Stock 
Trust  Companies"  are  intended  to  be  com- 
pulsory or  no.  If  yes,  we  had  something  of 
the  kind  in  the  city  some  two  centuries  since, 
which  was  put  down  by  Parliament  as  a  public 
nuisance.  I  mean  the  Court  of  Orphans  of 
the  city  of  London.  When  a  freeman  of 
London  died,  the  common  seijeant,  the  out* 
roper  or  common  crier,  the  town  clerk,  and 
the  clerk  of  the  orphans  (the  junior  attorney 
of  the  Lord  Mayor's  Court),  seized  upon  his 
property,  and  did  it  not  suffer  in  the  snape  of 
fees  under  pretence  of  taking  care  of  the  or- 
phans ?  and  ilid  not  the  outroper  knock  down 
the  best  lots  to  his  friends  wnen  he  sold  the 
sticks  of  the  defunct  by  outcries,  now  called 
"auction?"  This  villanous  Court  was  "put 
down  "  by  5  Wm.  &  Mary,  c.  10, — the  origin 
of  the  precious  coal  tax  under  which  we  groan 
to  this  day. 

The  following  observations  upon  dus  Statute 
are  not  mine,  but  Bohuns,  in  his  Privilegia  Lon- 
dini: — ^"The  occasion  of  passing  the  Statute 
was  this  :  Charles  2nd,  to  support  his  extravar 
gance,  being  obliged  to  use  indecent  shifts  to 
procure  money  about  the  year  1666,  applied  to 
the  city,  and  by  the  treachery  and  folly  of 
some  aldermen  obtained  a  loan  on  his  privy 
seal,  or  tallies  of  loan  of  such  moneys  belong- 
ing to  the  orphans  as  were  then  in  the  cham- 
ber of  the  city,  the  interest  of  which  he  paid 
^"^  till  about  1671)  when  being  unable  to  pay 
principal  or  interest,  and  Pkarliament  reCcunng 
to  supply  him  with  mone^,  be»  by  the  advice 
of  Lord  Clifford  (who  ior  that  service  was 
made  Lord  Treasurer),  closed  the  exchequer, 
and  became  not  only  bankrupt  himself,  but 
made  the  city  chamber  so  also,  wfaoebj  many 
thousand  orphans  wen  reduced  lo  aoMiy  and 


want,  and  were  not  only  defrauded  of  tiior 
principal,  but  even  of  interest,  un^  this  Act, 
which  is  called  an  Act  lor  their  relief,  tboui^ 
it  utterly  deprives  them  of  their  principal,  sad 
only  allows  them  4  per  cent  interest,  bendei 
divesting  the  city  of  their  jurisdiction." 

This  last  complaint  is  ccrtainlv  somewhat 
unreasonable.  If  it  should  be  said  that  this  is 
the  case  ai  a  dishonest  corporation,— hare 
their  never  been  such  things  as  fraudoknt 
joint-stock  companies?  I  UKve  seen  a  pro- 
spectus of  one  of  the  intended  companies  for 
taking  care  of  other  people's  property,  con- 
taimng  names  to  the  owners  of  which  I  should 
hesitate  about  lending  5«. 

If  these  concerns  are  to  be  optional,  I  w- 
prehend  they  will  come  into  use  about  the 
same  time  as  the  statutory  forms  of  leases,  &c 

J.  a 


BEFOBM  OP  THE  COMMON  LAW 
COURTS. 

7b  the  SdUor  of  the  Legal  Observer. 

Sir,— We  may  deplore  the  fact,  but  we  cao- 
not  deny  it,  that  men,  in  their  civil  charactoi, 
have  always  been  found  to  act  under  the  in- 
fluence of  the  selfish  principle,  ao  Car  as  that 
principle  obtuns  the  sanction  of  law  and  re- 
cognised usage.  This  is  seen  in  every  depart- 
ment of  society ;  and  it  is  only  when  the  stem 
march  of  reform  threatens  annihilation  or  im- 
minent danger,  that  corporate  bodies,  or  pro- 
fessional and  privieged  classes,  show  a  roidi- 
ness  to  meet  the  requirements  of  puUic 
opinion,  and  to  surrender  the  evila  which  have 
yielded  them  undue  advantages  or  wesUh. 
The  Profession  of  the  Law  cannot  plesd  ex- 
emption from  this  common  infirmity ;  and  ths 
consequences  of  its  long  tenacity  of  wrong 
have  not  only  been  fdt  by  wav  of  recoil  ss  it 
regards  the  Profession  itself,  out  the  violflit 
reaction  threatens  equal  if  not  far  greater  sfil 
to  Uie  Public  at  large,  who  are  at  least  as  naidi 
interested  as  the  Leg^  Profession  in  the  main- 
tenance of  those  laws  which  have  made  Eng* 
land  the  envy  of  the  world,  and  have  been  the 
foster  parent  of  her  political  and  commerd^ 
grandeur  and  power. 

The  abuses  practised  under  the  old  system, 
when  the  Superior  Courts  were  ahnost  the 
only  medium  through  which  any  suitor  could 
enforce  his  rights,  rarnished  the  occasion  for, 
and  gave  plausibility  to,  the  introduction  of 
inferior  tribunals,  which  threaten  in  their  on* 
ward  progress  to  engross  almost  the  entirs 
judicature  of  the  country,  and  by  consemwaos 
to  strip  the  administration  of  tM  Law  of  Bog- 
land  of  that  diipity  and  public  respect  whkn 
the  gathersd  wisdom  of  a  series  of  ages,  vndff 
the  acmerinteadenee  of  distinguished  JuMf 
andalsnnedBar.hadacqBirMforit  D»f 
and  eBpenae  alone  detraetod  from  the  ^ttidi- 
meat  ^f  the  people  to  the  established  tribonaii 
^  the  huid :  these  objeotioBS  have  bssn  M 
partinUfiHMmd.    Letthopswesaof  thsSi^ 
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perior  Coarts  be  still  more  simplified,  as  mnch 
so  as  they  are  capable  of,  and  let  the  costs  be 
m  like  manner  reduced,  and  then  give  the 
«uitor  bis  choice  between  the  jurisdictions,  and 
I  venture  to  say  that  the  life  of  a  Ckranty  Court 
Judge  will  become  one  of  easy  leisure. 

No  respectable  attorney  should  object  to  the 
costs  of  a  simple  action  for  debt,  involving  no 
lefl:al  difficulty,  being  reduced  to  a  scale  like 
that  of  the  Lord  Mayor's  Court,  which,  though 
^'ifiy  are  scarcely  one-half  of  those  of  the  Courto 
at  Westminster,  would  be  cheerfully  accepted 
by  city  practitioners,  who  eschew  the  "  City  of 
London  Sheriffs'  Court"  if  they  could  safely 
(that  IS,  without  fear  of  the  privileged  few) 
adopt  the  Lord  Mayor's  Court,  and  there  can 
be  no  doubt  that  the  latter  Court  is  much  pre- 
ferable in  the  case  of  plaintiffs;  but  while  the 
chaise  of  making  the  practice  of  the  Superior 
Courts  an  engine  of  extortion  can  be  made 
with  reason,  no  wonder  that  the  torrent  of 
public  indignation  continues  to  be  poured 
upon  it.«  It  is  a  cruel  thing  to  visit  a  defend- 
ant, who  may  onlv  reouire  a  few  weeks'  time, 
with  the  full  weight  of  costs  which  a  grasping 
attorney  naay  exact.  I  have  sickened  at  wiu 
nessing  this  and  similar  practices,  and  regard 
them  as  among  the  causes  which  alienate  the 
public  feeling  from  the  Law  and  its  ptacti- 
tioncrs  at  large.  Surely  it  is  possible  to  purge 
our  higher  tribunals  from  these  scandals. 

The  present  is  the  time,  while  the  County 
Court  Commission  is  in  force,  for  the  Profes- 
sion to  step  forward  with  a  general  united 
effort  to  endeavour  to  uphold  and  restore  the 
failing  jurisdiction  of  our  andent  Conrts  bv 
rendering  them  still  more  in  accordance  with 
the  requirements  and  spirit  of  the  age. 

A  Law  Repobmks. 


SPRING  CIRCUITS  OF  THE  JUDGES. 
(Maule,  J.,  toiU  remain  in  ToumJ) 

NORFOLK. 

Lord  CampbeU,  C.  J.,  and  PoUoci,  L.  C.  B. 
Aylesbury,  Saturday,  March  4. 
Bedford,  Thursday,  March  9. 
Huntingdon,  Mondav,  March  13. 
Cambridge,  Wednesday,  March  15. 
Norwich  and  City,  Monday,  March  20. 
Bury  St.  Edmunds,  Saturday,  March  25. 

MIDLAND. 

Jervis,  L.  C.  J.,  and  Coleridge,  J, 
Oakham,  Monday,  Feb.  27. 
Northampton,  Wednesday,  March  !• 
Lincoln  and  Citv,  Saturday,  March  i. 
Nottingham  and  Town,  Thursday,  March  9. 
Derby,  Thursday,  March  14. 
Leicester  and  Borough,  Saturday*  Mardi  18. 

^  One  of  the  first  things  to  be  dan  it  to 
veduce  the  office  fees,  many  of  which  wen  in- 
creased by  the  Lords  of  the  Treasury 
the  CoBinoaLasr  Procodnn  Actr— Eo. 


Coventry,  Thoreday,  March  23, 
Warwick,  Saturday,  March  26. 

IfOMB. 

Par^e  and  Aldereon,  BB. 

Hertford,  Wednesday,  March  1. 
Chelmsford,  Monday,  March  6. 
Lewes,  Saturday,  March  11. 
Maidstone,  Thursday,  March  16. 
Kingston,  Saturday,  March  25. 

NORTHBKN. 

CreseweU,  J.,  and  Piatt,  B. 

Lancaster,  Friday,  Feb.  17. 
Appleby,  Tuesday,  Feb.  21. 
Carlisle,  Thursday,  Feb.  23. 
Newcastle  and  Town,  Monday,  Feb.  27. 
Durham,  Thursday,  March  2. 
York  and  City,  Tuesday,  March  7. 
Liverpool,  Satusday,  March  18. 

OXFORD. 

Wightman  and  Ta\fourd,  JJ. 

Reading,  Saturday,  Feb.  25. 
Oxford,  Wednesday,  March  1. 
Worcester  and  City,  Monday,  March  6. 
Stafford,  Saturday,  March  11. 
Shrewsbury,  Tuesday,  March  21. 
Hereford,  Saturday,  March  25. 
Monmouth,  Wednesday,  March  29. 
Gloucester  and  City,  Saturday,  April  1* 

WESTERN. 

ErU,  J.,  and  MarHn,  B. 

Winchester,  Monday,  Feb.  27. 
Salisbury,  Monday,  March  6. 
Dorchester.  Friday,  March  10. 
Exeter  and  Citv,  Tuesdav,  March  14. 
Bodmin,  Tuesday,  March  21. 
Taunton,  Saturday,  March  25« 

NORTH  WALES. 

Welchpool,  Tuesday,  March  14. 
Bala,  Friday,  March  17. 
Carnarvon,  Monday,  March  20. 
Beaumaris,  Thursdav,  March  23. 
Ruthin,  Saturday,  March  25. 
Mold,  Wednesday,  March  29* 
Chester,  Satorday,  April  1. 

SOUTH  WALES. 

Cron^ton,  J. 

Swansea,  Monday,  March  6. 
Haverfordwest  and  Tn.,  Monday,  March  13. 
Cardigan,  Thursday,  March  16. 
Carmarthen,  Tuesdav,  March  21, 
Brecon,  Saturday,  March  25. 
Preateign,  Thunday,  March  30* 
Chestor,  Saturday,  April  1. 
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Hilary  Term,  1854. 

Lincoln's  inn. 

January  26. 

James  Charles  Matfaew,  Esq. 
Arthur  Anelie  Young,  Esq. 
Samuel  Ridings  Grimshaw,  Esq. 
Francis  Snow  den,  Esq. 
Henry  Hyde  Nugent  Bankes,  Esq. 
Eugene  Comerford  Clarkson.  Esq. 
William  Questel  Williams,  Esq. 
Francis  Rockcliffe  Pierce,  Esq. 
Arthur  Pepys  Whately,  Esq. 

INNER  TEMPLE. 

January  27- 
John  Budd  Phear,  Esq.,  B.A. 
John  Edward  Wilkins,  Esq. 
Robert  Archibald  Douglas,  Esq.,  M.  A. 
John  Hart,  Esq.,  B.A. 
Henry  Padwick,  Esq.,  M.A. 
Ralph  Augustus  Benson,  Esq. 
Francis  Young*  Esq.,  B.A. 
John  Sleigh,  Esq. 
Wellwood  Maxwell,  Esq.,  B.A. 
William  Erskine  Woodrooffe,  Esq. 
William  Philip  SneU,  Esq.,  M.A. 
James  Fitz  James  Stephen,  Esq.,  B.A. 
Hon.  Leopold  Geo.  Fredk  Agar  Ellis,  M.A. 
John  Henry  Bignold,  Esq.,  B.A. 
George  Campbell,  Esq. 

MIDDLE  TEMPLE. 

January  26. 
William  Lowndes,  Esq.,  B.A. 
John  Bower  Brown,  Esq. 
Joseph  Kaye,  Esq.,  M.A. 
Thomas  Pacey  Keene,  Esq. 
Joseph  Wigg,  Esq. 
William  Frederick  Laxton,  Esq. 

gray's  inn. 

January  26. 
William  Langford,  Esq.,  LL.D. 
James  Wynne,  Esq.,  M.A. 
Jonas  Levy,  Esq. 


inconvenience  of  the  courts  at 
westminster. 

The  Court  of  Exchequer  sat  t»  Banc,  on 
the  3rd  instant,  in  the  Bail  Court,~the  other 
Court  being  occupied  b^  the  Sittings  at  Nisi 
Prius.  The  Bail  Court  is  JusUv  described  as 
••  an  inconvenient  hole."  Mr.  Baron  Aldenw 
said,  ''He  had  sat  in  the  Bail  Court  for  the  last 
time.  It  was  a  disgraceful  thing  that  the  Go- 
vernment did  not  provide  the  Judges  witk 
Courts  in  which  they  might  sit  and  discharge 
their  public  duties  without  incurring  a  positive 
risk  of  death.  He  had  sat  on  former  occa- 
sions after  Term  in  the  Bail  Court,  and  had 
on  each  occasion  caught  a  severe  cold  and 
contracted  serious  illness,  and  he,  for  one, 
would  never  sit  there  again.  It  was  positively 
shameful." 

Mr.  Baron  Piatt  fully  bore  out  his  learned 
brother's  animadversions  on  the  Bail  Court, 
and  hoped  he  should  never  be  again  called 
upon  to  sit  there. 

RESULT  OF    HILARY   TERM    BXAMINATXOK. 

The  number  of  Candidates  who  gave  notice 
of  their  intention  to  appear  before  the  Exa- 
miners was  108,  but  only  85  produced  satisfac- 
tory testimonials  of  due  service.  We  regret 
to  hear  that  of  these,  no  leas  than  23  did  not 
pass. 

PRIVATE   BILLS   IN  PARLIAMENT. 

By  order  of  the  House  of  Lords,  Prirtte 
Bills  must  be  brought  in  by  the  20th  March; 
but  Bills  approved  by  the  Court  of  Chan- 
cery will  be  received  till  the  30th  May. 

The  Reports  of  the  Judges  must' be  pre- 
sented by  the  33th  May. 

SCOTCH   LAW  APPOINTMENT. 

The  Queen  has  been  pleased  to  appoint 
Alexander  Stuart  Logan,  Esq.,  Advocate,  to 
be  Sheriff  of  the  Shire  or  Sheriffdom  of  Forfar. 
— From  the  London  Gazette,  of  the  7th  Feb. 


NEW   MEMBER  OF   PARLIAMENT. 

Jno.  Lloyd  Vaughan  Wathins,  Esq.,  for  the 
Borough  of  Brecknock,  in  the  room  of  Chas. 
Rodney  Morgan,  Esq.,  deceased; 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS. 


In  re  Wylde.    Jan.  31,  1854. 

PETITION  BY  EXECUTORS  OP  DECEASED 
LUNATIC  FOR  TRANSFER  OF  FUND. — 
SERVICE  ON  COMMITTEE  ALTHOUGH 
DISCHARGED. 

Held,  that  notice  of  a  petition  by  the  execu^ 
tors  of  a  deceased  lunatic  for  the  transfer 
out  of  Court  of  his  personal  estate,  must 
he  served  on  the  committee,  notynthstand~ 
ing  his  accounts  have  been  passed  and  Ids 


recognizances  vacated  under  the  Aith  Order 
in  Lunacy  of  November  7  last. 

This  tvas  a  petition  on  behalf  of  the  exe- 
cutors of  a  deceased  lunatic,  for  the  transfer 
out  of  Court  of  his  personal  estate,  which  had 
been  paid  in  by  the  committee  of  the  person 
and  the  estate  on  the  accounts  having  been 
passed,  and  his  recognisances  vacated  under 
44th  Order  in  Lunacy  of  7th  November  last 

Dickinson  in  support. 

The  Lords  Justices  said,  that  notice  of  the 
petition  must  be  served  on  the  Committee. 
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Skapter,  Dhkiugon,  and  Morris,  for  the  ae* 
▼eral  parties. 

The  Master  qf  the  Rolls  said,  that  whateirer 
might  have  been  the  understanding  on  which 
the  pajrment  was  made  to  Mr.  Smith,  the  order 
for  the  re-taxation  of  the  petitioner's  costs  re- 
opened the  transaction  ana  entitled  him  to  the 
usual  order  for  a  taxation. 


JMlfus  and  ethers  r.  Piekford.   Jan.  31, 1S54. 

INJUNCTION  TO  BK8TRAIN  BREACH  OP  CON- 
TAACT*  —  QUESTION  rOB  DAMAOBS  AT 
I.AW. 

The  defendant  had  obtained  certain  printed 
fabries  from  the  plmntiffs  at  a  cheaper 
rate  per  yard,  on  the  representation  they 
iwre  for  egportation^  and  not  for  home 
consumption.     On  his  selling  a  part  in 
England,  held,   oMrming  the  decision  of 
Vice-ChaneeUor  Stuart,    that  the  breach 
was  a  question  for  damages  at  law,  and  not 
for  an  injunction  in  equity. 
It  appeared  that  the  plaintiffs,  who  were 
manufactnrers  of  printed  fabrics,  had  sold  to 
the  defendant  a  quintity  of  the  goods  at  8cf. 
tJcr  yard,  which  was  a  lower  price  than  that 
charged  for  the  home  market,  on  his  repre- 
sentinf^  that  they  were  required  for  foreign  ex- 
portation, but  that  he  had  sold  a  part  to  retail 
dealers  to  the  injury  of  the  plaintiffs,  and  a 
special  injunction  was  asked  to  restrain  the 
sale  otherwise  than  for  exportation.   The  Vice- 
Chancellor  Stuart  having  refused  the  injunc- 
tion, this  appeal  was  presented. 

ilfa/tiMand  Mackeson  in  support;  Temple, 
Taylor,  and  Spinks,  contri^,  were  not  called  on. 
The  Lords  Justices  said,  that  as  the  ques- 
tion was  one  for  damages  in  an  action  at  law, 
the  injunction  had  been  properly  refused,  and 
the  appeal  was  accordingly  dismissed. 


faxnet  at  tbt  BolTif. 
In  re  Smith,  exports  Thomas.    Jan.  30,  1854. 

SOLICITOR  AND  AOBNT.— PAYMENT  IN  DI8- 

CMAROB. RE-TAXATION.  —  RB-OPENINO 

ACCOUNT. 

On  the  petitioner's  hiU  of  costs  being  taxed 
in  the  matter  of  a  bankruptcy,  and  in  which 
the  respondent  acted  as  agent,  a  sum  of 
20O/.  was  paid  to  the  latter,  but  it  was  a 
question  whether  it  was  in  final  settlement 
or  not.  A  re-taxation  was  then  ordered  of 
the  petitioner  s  bill  of  costs,  and  300/.  was 
taxed  off:  Held,  that  such  re-taxation  re- 
opened the  matter,  and  that  the  petitioner 
was  entitled  to  the  usual  order  to  tax  the 
respondent's  bill  of  costs,  notwithstanding 
such  payment. 

This  was  a  petition  on  behalf  of  Mr.  Jones 
Thomas,  of  Oswestry,  Salop,  for  the  taxation 
of  the  bill  of  costs  of  Mr.  John  Smith,  of  Bir- 
nungham,  in  respect  of  business  transacted  as 
agent  in  the  bankruptcy  of  one  Hay  ward.  It 
appeared  that  the  bill  of  costs  of  the  petitioner, 
in  the  matter  of  the  bankruptcy,  had  been 
taxed  at  703/.,  and  paid  in  March,  1851,  and 
that  200/.  had  been  handed  over  to  Mr.  Smith, 
but  there  was  a  dispute  whether  the  payment 
was  made  as  a  final  compromise  of  Mr.  Smith's 
charges  or  not.  On  an  order  having  been  ob- 
tained for  a  re-taxation  of  the  petitioner's  bill 
of  costs,  300/.  was  taxed  off,  whereupon  he 
claimed  the  return  of  a  portion  of  the  200^ 


Vitt'CiKtittUBT  fEttnXrrri^n?. 
Rogers  v.  Hooper.    Jan.  31,  1854. 

REPLICATION,  WITHDRAWING  ON  SUBSE- 
QUENT ANSWERS.  —  FURTHER  REPLICA- 
TION.—SPECIAL  EXAMINER  IN  COUNTRY. 

An  application  was  refused  for  leave,  to  the 
plaintiff,  to  withdraw  his  replication,  on 
some  of  the  dtfendants  having  answered 
after  it  was  filed,  inasmuch  as  it  was  open 
to  him  to  file  a  further  replication  with  re- 
ference  to  the  subsequent  answers, 
A  special  examiner  was  appointed  to  take  the 
examination  of  witnesses  in  the  country, 
who  were  too  infirm  to  attend  the  examiner. 
C.  Purton  Cooper  appeared  in  support  of 
this  motion  for  leave  to  the  plaintiff  to  with- 
draw the  replication,  on  some  of  the  defend- 
ants having  answered  after  it  was  filed,  in 
order  to  amend  the  same,  and  for  a  commis- 
sion to  take  the  examination  of  certain  wit- 
nesses who  were  resident  in  the  country,  and 
were  too  infirm  to  attend  the  examiner. 

Baily,  W,  Hislop  Clarke,  and  Boyle,  contrL 
The  Vice-ChanceUor  said,  that  as  there  might 
be  a  further  replication  with  reference  to  the 
subsequent  answers,  it  was  unnecessary  to 
withdraw  the  replication,  but  the  other  part  of 
the  motion  for  the  appointment  of  a  special 
examiner  was  granted. 


IB£a«CbAsicenor  Jbtuart. 
Thorp  v.  Owen.    Jan.  30,  1854. 

DEVISE  OP  REAL  ESTATES. — GAVELKIND. — 
PERSONALTY.  —  MARRIAGE  OP  WARD  OP 
COURT. 

A  testator,  by  his  will,  devised  all  his  real 
estates  to  his  heir  male,  and  his  heirs  in 
strict  tail  male :  Held,  that  estates  in  ga-' 
velkind  were  included,  and  passed  under  the 
devise* 
The  personal  estate,  which  was  directed  to  be 
divided  among  the  testator's  children,  was 
paid   into   Court:   on  a  marriage  of  a 
daughter  without  a  settlement,  her  share 
was  directed  to  be  carried  to  a  separate  ac* 
count,  in  trust  for  her  to  her  separate  use 
for  life,  with  remainder  to  her  husband  for 
life,  with  remainder  to  their  children. 
The  testator,  by  his  will,  dated  in  1841,  de- 
vised all  his  real  estates  to  his  then  heir  male 
and  his  heirs  in  strict  tail  male,  and  directed 
his  personal  estate  to  be  divided  equally  be- 
tween his  children.    On  the  death  of  the  testa- 
tor, leaving  several  sons  and  daughters,  and 
possessed  of  real  estate  of  common  socage  and 


from  Mr.  Smith,  and  on  hi.  refusal,  this  pe-  P^B»UKa  ot  real  eataw  oi  common  socage  ana 
tition  was  presented  for  a  taxation.  I  '^  gawU""*!  »•«»««".  *^  pe"'*""  »"  presented 
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te  a  declaration  as  to  the  rif^hts  of  the  tone  in 
the  real,  and  for  a  division  of  the  pertonal 
estate,  which  had  heen  converted  and  paid  into 
Gonrt. 

fiacon,  Malins,  Cratg,  Greene,  Osborne,  B. 
If.  Chapman,  Nichols,  Smale,  and  SotUhgate, 
for  the  several  parties. 

The  Vice-chancellor  said,  that  the  hnr-at* 
law  was  entitled  to  the  real  estate  both  of  com- 
mon socage  or  of  gavelkind  tenure,  and  di- 
rected the  share  of  one  of  the  daughters,  who 
was  a  ward  of  Court  and  had  married  without 
anjr  settlement,  to  be  carried  to  a  separate  ac- 
count in  trust  for  her  to  her  separate  use  for 
life,  with  remainder  to  her  husband  for  life, 
with  remainder  to  their  children. 


dared  his  inteDtion  to  sire  the  defendint  &e 
amouBt  of  the  loaa  aet  soom  time  or  odicr,  aa4 
the  qoettion  was»  wfaetker  thk  amounted  to  a 
discharge. 

Wigram  and  Charlea  Hail  for  the  pUdotiffs ; 
RoU  and  ColHer  £01  the  defendant  NeedeU ; 
CottereU  for  another  party. 

The  Vice-ChaneeUor  sud,  that  although  the 
parol  evidence  was  strong  of  the  testator's  de- 
claration after  the  advance  was  made,  yet  it 
could  not  countervail  the  distinct  evidence 
furnished  by  the  entry  at  the  time,  and  did  not 
amount  to  a  discharge. 


Rocliford  V.  Hackman.    Jan.  21,  26,  1854. 

WABD  OF  COURT.  —  D18CHAX6B  FBOM  BN- 
LIBTMENT  IN  BAST  INDIA  COMPANY'S 
8BRVICE. 

An  infant  ward  of  Court  hamng  enHeted  in 
the  service  of  the  East  India  Company,  an 
order  was  made  on  motion,  after  notice  to 
the  company,  and  to  the  commanding  qfieer 
of  the  regiment,  for  the  deliverg  of  the  ward 
to  the  care  and  custody  of  his  guardian. 
This  was  a  motion  to  discharge  George 
Bochford,  an  infant  ward  of  Court,  who  had 
enlisted  in  the  service  of  the  East  India  Com- 
f  any,  from  the  depdt  at  Worley,  Essex.    It 
appeared  he  was  to  be  sent  out  on  the  30th 
inst.  to  India.    The  seijeant  attended  in  obe- 
dience to  the  writ  of  habeas  corpus,  but  there 
was  no  affidavit  as  to  the  cause  of  detaining 
the  infant  at  the  depdt,  nor  any  formal  return. 
De  Gex,  in  support,  referrea  to  Harrison  v. 
Goodall  (V.  C.  P.),  ante,  vol.  43,  p.  278. 

The  Vice-Chancellor  directed  the  case  to 
stand  over  until  the  26th  inst.,  and  notice  to 
be  given  to  the  East  India  Company  and  the 
commanding  officer  of  the  regiment,  that  the 
infant  was  not  to  be  taken  out  of  the  jurisdic- 
tion  without  leave ;  and  an  order  was  eventu- 
ally made  for  the  delivery  of  the  ward  to  the 
custody  and  care  of  his  guardian. 


Busher  v.  Needell  and  others.    Jan.  31,  1854. 

DISCHABGE  OF  DBBT  DUB  TO  TBSTATOB  BY 
SUBBBaUBNT  DBCLARATION8. — ^ENTRY  IN 
UBDGBR. 

ne  defeikdant  borrowed  a  sum  of  4,000/. 
from  the  testator,  his  unckyWho  entered 
the  same  in  his  ledger  as  cash  payable,  with 
3i  per  cent,  interest :  Held,  that  evidence 
of  the  testators  subsequent  declarations  of 
his  intention  to  give  his  nephew  a  similar 
sum,  could  not  operate  as  a  discharge  of  the 
entry  made  at  the  time  of  the  loan. 
It  appeared  that  the  defendant  had  bor- 
rowed a  sum  of  4,000/.  from  the  testator,  his 
imde,  and  that  it  was  entered  in  the  ledger  as 
cash  payable,  with  interest  at  3|  per  cent. 
There  was  evidence  that  the  testator  had  de- 


Court  Of  €imtn*i  Sm^. 

Regina  t.  Registrar  of  Pharmaceutical  Society, 
Jan.  26, 1854. 

FHABMACBUTICAL  BOCIBTY  ACT.  —  ADMIS- 
SION OF  IMPBOPBR  PBR60NS  UNDBB  BTK 
LAW.—  MANDAMUS. 

A  rule  was  made  absolmtefor  a  mandamms  m 
the  registrar  of  the  PharmaceuOeal  So- 
ciety, to  make  out  a  complete  register  rf  the 
members  and  associates,  under  the  15  Sf  16 
Vict,  e.  56.-  but  the  rule  was  refused  fer 
the  removal  from  the  register  of  the  names 
of  certain  persons  admitted  untkr  bye  Uacs 
not  in  accordance  with  the  Act. 
This  was  a  rule  nisi  granted  on  November 
24  last,  for  a  mandamus  on  the  defendant  to 
make  out  a  complete  register  of  the  members 
and  associates  of  the  above  society.    By  the 
15  &  16  Vict.  c.  66,  it  was  provided,  that  "ill 
such  persons  as  shall  at  the  time  of  the  pass* 
ing  of  this  Act  be  members,  associates,  ap- 
prentices, or  students  of  the  said  Pharmaceati- 
cal  Society  "  (s.  6) ;  and  *'  everv  such  person 
who  shall  have  been  examined  bv  the  persons 
appointed  aa  aforesaid,  and  shall  have  obtained 
a  certificate  of  qualification  from  them,  shall  be 
entitled  to  be  registered  by  the  registrar  ac- 
cording to  the  provisions  of  this  Act"  (s.  10). 
Additional  bye-laws  had  been  made  whereby 
any  person  practising  as  a  chemist  and  drug- 
gist could  become  a  member  on  obtaining  a 
certificate  of  qualification  from  two  members, 
and  it  appeared  many  persons  had  been  ac- 
cordingly admitted.     The  Court  refused  the 
rule  nisi  to  remove  the  names  of  the  persons  so 
admitted  from  the  register,  but  granted  it  in 
the  above  terms. 

Attorney 'General    and    BramweU   showed 
cause  against  the  rule,  which  was  supported 
by  Sir  F.  Kelly,  Macaulay,  and  Uoyd. 
The  Court  made  the  rule  absolute. 


Regina  y.  Powell  and  others.    Jan.  27, 1854. 

PUBLIC  COMPANY.  —  ELECTION  OF  WAR- 
DENS. —  USANCE  FOR  300  YEARS.  —  QUO 
WARRANTO. 

The  four  wardens  of  the  Mercers'  CampoKit 
had  been  elected  by  the  court  ^f  assistasts 
for  upwards  of  300  years:  Held,  that  the 
usage  was  valid,  although  a  charter  of 
Richard  2  named  the  freemen  and  cmsuROS- 


Superior  CmuUt  OmmV  Bim*.— O.  A  P.  Co«rf,— Common  TUas. 


^  m  the  eketmn,  mdMnOe  win/or  a 
qao  warmato  o»  Mo  io«rdnw  toot  ^Ko- 
ehwrged  with  coH^- 

This  was  a  rule  nut  for  a  9«o  vorraulo  on 
the  four  wardens  of  the  Mercers'  Company. 
It  appeared  that  the  company  was  goyemed  by 
a  master,  four  wardens^  and  30  assistants,  and 
that  it  had  been  the  usaffe  for  upwards  of  300 
FMU*  that  the  master  and  wardens  were  elected 
oy  the  assistants  from  their  own  body,  and  that 
▼acancies  in  the  court  of  assistants  were  sup- 
plied from  the  ffeneral  body  of  freemen. 

Attormey- General,  BramweU,  and  Bovill 
ahowed  cause,  citing  Rex  r.  Attwoad,  4  B.  & 
Ad.  481. 

Cleatbj/  in  support  of  the  rule,  en  the 
KTOond  that  under  the  charter  of  Rich.  2,  the 
freemen  and  commonalty  were  the  electors  of 
waideno,  and  that  no  mentioa  was  made  of  the 
court  of  assistants. 

The  Court  said,  that  as  the  usage  had  exist- 
ed for  the  period  shown,  it  was  valid,  and  the 
rule  must  be  discharged,  with  costs. 


Newmarket  Railway  Company,  app.,  t.  Over- 
seers of  St.  Andrew-tke-Leas,  reap.  Jan.  30, 
1854. 

BAILWAY  COMPANY.  —  MORKY  PAID  POR 
USB  OP  LINK  BY  ANOTHUl  RAILWAY 
COMPANY.  —  KARNIN08.  —  LIABILITY  TO 
RATK. 

Held,  [per  euriamf  dissentiente  Lord  Camp- 
bell, C.  J.),  that  a  eum  of  money  paid  by 
another  railway  company  for  the  nee  of  a 
railway 9  under  an  agreement  for  the  pay 
ment  for  the  same  of  a  sum  sufficient  to 
raise  the  dividend  to  3  per  cent.,  was  not 
liable  to  be  rated  to  the  poor  as  "  earnings." 
It  appeared  on  this  appeal  from  a  poor-rate^ 
that  the  appellants'  branch  line  of  railway  was 
used  by  tne  Eastern  Counties'  Rulway  Com- 
pany, who  paid  for  such  use  a  sum  of  money 
sufficient  to  raise  their  dividend  to  3  per  cent., 
and  that  3,705^  had  been  accordingly  paid  in 
one  year.    The  question  arose,  whether  this 
sum  was  liable  as  earnings  to  be  rated. 

The  Court  {dissentiente  Lord  Campbell,  C.J.) 
hM,  that  the  sum  did  not  constitute .  earnings, 
and  the  appeal  was  accordingly  allowed. 


€LnttvCi  Sencfi  ^rsctlcc  Court. 

(Coram  Erie,  J.) 

Took  ▼.  Sir  H.  Scale.  Bart. ;  £rooA:oii  v.  Same, 
Jan.  31, 1854. 

ACTION  POR  PBNALTIBB  UNDER  MUNICIPAL 
CORPORATIONS*  ACT. — LBAVB  OF  COURT 
TO   COMPOUND. 

Leaee  was  granted  under  the  18  Elis.  e.  4,  e, 
3,  to  compound  actions  brought  to  recover 
penaHies  under  the  S  1^6  JVm.  4,  o.  76,  s. 
48,  against  a  churchwarden,  for  refusing 
to  sign  and  revise  the  bwrgese  list,  on 
payment  of  a  moiety  of  the  penalty,  with 
the  costs.  i 
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Thxb  was  an  application  for  leave  under  the 
18  Ells.  c.  5,  s.  3,  to  compound  these  actions, 
wluch  were  brought  under  the  5  &  6  Win.  4, 
c.  76,  s.  48,  to  recover  two  penalties  of  100/. 
and  50<.  against  the  defendant,  as  church- 
warden of  Townstall  p«rish,  Darmouth,  for  re- 
fusing to  sign  and  revise  the  burgess  list. 

Maynard  in  support,  stated  the  defendant 
offered  to  pay  a  moiety  of  the  penalty  and  the 
costs,  and  it  was  a  question  whether  he  waa 
not  protected  from  hability  under  the  16  &  17 
Vict.  c.  79,  s.  14. 

The  Court  granted  the  application. 


Cettrt  af  Cnmmoii  ^Itdut. 
Owen  V.  Ronth  and  another.    Jan.  27*  1854. 

ACTION  POR  VALUE  .  OP  MINING  6HARE8 
NOT  DELIVRRBD.— FLVA  OF  DISCHARGE 
UNDER  INSOLVENT  ACT. 

7b  an  action  for  the  value  of  10  shares  in  a 
mining  company  which  the  dtfendant  had 
not  in  pursuance  of  his  contract  delivered, 
he  pleaded  his  discharge  under  the  Insol^ 
vent  Debtor's  Act :  Held,  that  the  plea  was 
no  answer  to  the  action,  as  the  discharge 
only  released  kim  from  all  debts  and  sums 
qf  money  due  or  claimed  to  be  due  at  the 
time  of  the  vesting  order,  and  that  the 
plaintiff  was  entitled  to  recover, — the  value 
to  be  taken  as  at  the  time  of  the  trial. 

This  was  a  special  case  for  the  opinion  of 
the  Court,  from  which  it  appeared  that  the 

Slaintiff  had  deposited  50  shares  in  the  St. 
ohn  del  Rey  Mining  Company,  on  July  5, 
1849*  with  the  defendants,  who  had  undertaken 
to  return  them  on  September  1 1,  and  the  de- 
fendant Routh  handed  over  500/.  as  a  security 
for  the  same,  but  that  on  the  defendants  not 
returning  them  they  agreed  to  do  so  on  Octo- 
ber 31,  and  to  give  the  plaintiff  a  commission 
of  one-sizth  per  share  for  the  loan  on  his  re  • 
turning  the  500/.  The  shares  were  not  ac- 
cordingly returned  on  October  31,  and  on 
November  26  the  defendants  authorised  the 
pUuntiff  to  purchase  40  of  the  shares  out  of  the 
500/.,  and  engaged  to  deliver  10  more  shares 
within  six  months,  but  on  their  not  being  de- 
livered, this  action  was  brought  on  November 
2,  1852,  to  recover  their  value,  to  which  the 
defenduit,  Routh,  pleaded  his  discharge  under 
the  Insolvent  Debtors*  Act  in  respect  of  all 
debts  and  sums  of  money  due  on  August  3, 
1852, — -judgment  b^  default  having  passed 
against  the  other  defendant. 

Byles,  S.  L.,  and  C.  Pollock  for  the  plaintiff; 
Lush  for  the  defendant. 

The  Court  said,  that  the  plea  did  not  operate 
88  8  diseharge  in  respect  of  the  cause  of  action, 
as  it  only  released  the  insolvent  from  all  debts 
and  sums  of  money  due  or  cliumed  to  be  due 
at  the  time  of  the  vesting  order,  and  that  the 
plaintiff  was  entitled  to  recover  the  value  of 
the  Glares  as  estimated  at  the  time  of  the  trial. 
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Tayhr  v.  Best  and  others,    Jan.  30^  31,  1S54. 
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ACTION  AGAINST  CHARG^  D'AFFAIRES. — 
PRIVILEGE.  —  RULE  TO  STAY  PROCEED- 
INGS. 

The  plaintiff  sued  the  charg4  d'affaires  of  the 
Belgian  Government  in  this  country,   to- 
gether with  his  co-directors,  to  recover  the 
amount  of  deposits  on  shares  in  a  Bel- 
gian mining  company,  a  '*  soci^t^  en  com- 
mandite."    The  defendant  entered  the  com- 
mon appearance  and  obtained  a  rule  to  stay 
the  proceedings.     The  rule  was  discharged, 
it  not  appearing  that  the  plaintiff  had  any 
intention  to  interfere  with  the  defendant's 
person  or  goods,  and  held  that  he  was  pro- 
perly made  a  defendant  to  avoid  u  plea  in 
abatement. 
This  was  a  rule  n»>i, granted  on  January  12 
last,  to  stay  the  proceedings  in  this  action  to 
recover  the  amount  of  25o7.  paid  by  the  plain- 
tiff as  deposit  on  certain  shares  in  the  Royal 
Nassau  Sulphate  of  Barytes  Mining  Company 
(a  society  en  commandite),  of  which  it  was  al- 
leged the  defendant,  Mons.  Drouet,  who  was 
charge  d'affaires  of  the  Belgian  Government  in 
this  country,  was  a  director.    The  rule  had 
been  obtained  on  the  ground  that  the  Court 
had  no  jurisdiction  over  the  defendant,  who 
was  minister  of  the  Belgian  Government  in  this 
country. 

3f.  Chambers  and  Pearson  showed  cause ; 
Byles,  S.  L.,  and  Harrison  for  two  defendants 
on  the  same  side  ;   fVilles  in  support. 

The  following  authorities  were  cited: — 7 
Anne,  c.  12 ;  4  Inst.  153 ;  2  Steph.  Comm., 
p.  4S0;  Wildman's  Institutes  of  Interna- 
tional Law,  pp.  93,  102;  Duke  of  Bruns- 
wick V.  King  qf  Hanover,  6  Beav.  1 ;  2  H.  of 
L.  1 ;  Munden  v.  Duke  of  Brunswick,  16  Law 
J.  300;  Triquet  v.  Bath,  3  Burr.  1478  ;  1  W. 
Bl.  471 ;  Barbuifs  case.  Gas.  temp.  Talb.  281, 
cited  3  Burr.  1481 ;  Vattel's  Law  of  Nations, 

b.  4,  c.  7 ;  c.  8,  s.  114;  Bacon's  Abr.  title 
**  Ambassadors  ; "  Emperor  of  Brazil  v.  Ro- 
binson, 5  Dowl.  P.  C.  522 ;  Molloy  de  Jure 
Maritimo,  b.  1,  c.  10,  s.  16 ;  Grotius,  b.  2,  c. 
18;  Toogood  v.  Novello,  1  B.  &  C.  554 ;  Vi- 
veash  v.  Becker,  3  M.  &  S.  284 ;  Evans  v. 
Higgs,  2  Str.  797 ;  Malachi  Carolina's  case,  1 
Wils.  78;  Hopkins  v.  De  Robeck,  3  T.  R.  79  ; 
8  Marten's  Proems  de  droits  de  gens  modemes, 

c.  5;  1  Wheatou,  p.  279;  2  Kluber's  Droit 
des  gens  modemes  de  TEurope,  p.  2 ;  1  Kent's 
Com.,  p.  48 ;  Wicquefort,  s.  28 ;  Calvin's 
case,  7  Co.  Rep.  15;  Bynkersohoek,  c.  14; 
Cross  V.  Talbot,  8  Mod.  288 ;  Comyu's  Dig. 
tit.  "Ambassador"  (B.) 

Cur,  ad,  vult. 
The  Court  said,  the  proper  form  of  applica- 
tion %vas,  noi  to  stay  all  proceedings,  but  to 
discharge  the  bail  bond  in  case  of  arrest  on  the 
conunon  appearance  being  entered,  llie  plain- 
tiff, in  order  to  avoid  a  plea  in  abatement,  was 
bound  to  sue  all  the  co-contractors.  The  am- 
bassador, in  the  present  case,  had  voluntarily 
entered  an  appearance  and  submitted  to  the 


jarisdiction  of  the  Court,  and  it  did  not  appear 
the  plaintiff  had  any  intention  to  interfere  with 
his  person  or  his  goods.  The  role  would 
therefore  be  discharged. 


Lew  V.  Metropolitan  Economic  Cab  Compmy, 
Jan.  31, 1854. 

ACTION  FOR  PRINTING  FAPBRfl  FOR  COM- 
PANV  RKOI8TBRBD  UNDBR  7  &  8  VICT.  C 
110.— BVIDENCB. 

Held,  that  the  plaintiff  was  entitled  to  reeoeet 
from  a  company  completely  registered  asi 
incorporated  under  the?  S^S  Vict,  c,  110, 
for  the  printing  of  certain  papers,  Src,  o» 
proof  of  delivery  at  their  offce,  where  ii 
appeared  such  papers,  dfc,  were  <ff  no  use 
to  any  one  else,  although  there  was  iw 
evidence  that  the  defendants  had  used  tie 
same. 
This  was  an  action  to  recover  from  the  de- 
fendants, who  were  completely  registered  and 
incorporated  under  the  7  &  8  Vict.  c.  110,  for 
printing  various  ])apers,  &c.,  and  on  the  trial 
the  plaintiff  obtained  a  verdict.    There  was  no 
evidence  as  to  who  had  given  the  order  nor 
that  the  defendants  had  used  the  goods,  but 
the  delivery  at  the  defendants'    offices   was 
proved.     A  rule  nisi  was  obtained  on  Noj 
vember  5  last,  for  a  new  trial  on  the  ground 
of  misdirection. 

By  8.  44  it  is  enacted,  that  "  every  soch 
contract  shall  be  in  writing,  and  signed  by  two 
at  least  of  the  directors  of  the  company  on 
whose  behalf  the  same  shall  be  entered  into, 
and  shall  be  sealed  with  the  common  seal 
thereof,  or  signed  by  some  officer  of  the  com- 
pany on  its  behalf,  to  be  thereunto  expressly 
authorised  by  some  minute  or  resolution  of  the 
board  of  directors  applying  to  the  particnlar 
case ;  and  that  in  the  absence  of  such  requi- 
sites, or  any  of  them,  any  such  contract  shall 
be  void  and  ineffectual  (except  as  against  the 
company  on  whose  behsdf  the  same  shall  have 
been  made)." 

Joyce  showed  cause  against  the  rule,  which 
was  supported  by  Prentice, 

The  Court  said,  the  evidence,  although 
slight,  was  sufficient  to  show  the  papers  had 
been  used  by  the  defendanto  as  they  would 
have  been  useless  to  any  one  else,  and  the  rule 
was  accordingly  discharged. 


Court  of  e^ctie^tter. 

Oppenshaw  v.  Whitehead:  Mucklow  v.  Same, 
Nov.  17,  1853 ;  Jan.  19,  1854. 

ATTORNEY. — TAXATION  OF  COSTS. — WHER« 
RETAINED  BY  PLAINTIFFS  IN  TWO  AC- 
TIONS   AGAINST  SAMB   DEFENDANT. 

An  attorney  was  retained  on  behalf  of  /iw 
different  plaintiffs  in  actions  ogmst  the 
same  defendant  for  damages  occasioned  by 
the  bursting  qfa  reservoir,  and  in  wMeh 
they  obtained  verdicts :  Held,  making  abso- 
lute a  rule  for  the  reviewal  of  the  taaiatum, 


S^Mrior  QmrUt  Bxehtfur^ 
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•     titti  the  (Uivnmf  iMt  entitled  to  ekmyefor 
drmomi^  the  brwtfe  in  both  aetunu,  although 
Mome  portions  M)ere  common  to  both^  hut  not 
aepotately  in  both  actions  where  a  witness 
was  subpoenaed  or  a  journey  made  for  both, 
M  which  case  the  charge  would  be  divided 
in  the  Master's  discretion. 
Ih  tbese  actions  to  reeorer  damagea  for  in- 
joriea  auatained  by  the   phuntiffa  from   the 
Imrstiofp  of  the  defendant'a  reaenroir  throngh 
ncg^ligence,  they  had  obtained  ▼erdicta.    The 
Master  had  refused,  on  the  taxation  of  coats, 
to  allow  the  attorney,  who  was  retained  and 
acted  in  both  the  acuons  by  the  |)laintifi8,  for 
drawing  in  both  cases  such  portions  of  the 
briefs  as  were  common  to  botn,  but  only  for 
drawing  in  one  action  and  for  copying  in  the 
other,  and  had  divided  these  two  charges  be- 
tween the  two  briefs.    This  rule  had  there- 
upon been  obtidned  for  a  reviewal  of  his  taxa- 
tion. 

Gray  showed  cause;  Hill  in  support. 

Cur,  ad.  vult. 
The  Court  said,  that  where  the  business 
was  actually  performed  in  two  causes,  the 
Master  ought  not  to  take  into  consideration 
that  the  same  attorney  acted  for  both  parties 
unless  the  actions  were  consolidated.  Where, 
however,  a  witness  was  subposnaed,  or  a  journey 
made  for  both  causes,  the  charge  should  be  di- 
vided in  the  discretion  of  the  Master.  The  rules 
would  therefore  be  made  absolute  for  a  re- 
viewal of  the  tazatioB. 


lAoerpool  Adelphi  Loan  Association  v.  Fair- 
hurst  and  wife,    Jan.  18,  31,  1854. 

HUSBAND  AND  WIPE.  — -  LIABILITY  FOR 
VriFB  SIGNING  PROMISSORY  NOTE  AS 
FBMB  SOLS. 

A  married  woman  signed  a  promissory  note 
as  security  for  a  sum  advanced  to  B.  by  the 
plaintiffs,  representing  she  was  sole  and  im- 
married  whereas  she  was  married :  Held, 
on  error  from  the  Liverpool  Passage  Court, 
that  neither  her  husband  nor  herself  were 
liable  in  an  action  for  such  misrepresentO' 
tion. 
This  was  an  action    to  recover  damages 
from  the  defendant  for  the  false  and  fraudu- 
lent representation  of  his  wife  that  she  was 
single  and  unmarried  and  competent  to  join  in 
a  promissory  note  to  the  plaintiffs  as  surety  for 
a  loan  of  30/.  to  one  Thomas  Brassey.    The 
plaintiffs,  on  the  trial  in  the  Liverpool  Passage 
Court,  obtained  a  verdict,  whereupon  this  writ 
of  error  was  brought. 

Hill  for  the  defendanU;    Willes   for   the 
pkintiffs. 

Cur.  ad.  vutt. 
The  Court  said,  that  the  action  would  not 
lie  either  against  the  husband  or  his  wife,  as  a 
feme  covert  was  incapable  of  binding  herself 
by  her  contract,  which  was  therefore  altogether 
void.  Although  she  would  be  liable  tor  all 
torts  committed  during  coverture,  and  the 
husband  might  be  joined  as  a  defendant,  and 


also  for  frauds  ccmimitted  by  her  on  any  per* 
son,  yet  where  the  fraud  was  directly  commit* 
ted  with  the  wife's  contract,  which  was  in  fact 
the  means  of  effecting  it  and  waa  parcel  of  the 
same  transaction,  she  could  not  be  held  re- 
sponsible, nor  could  her  husband  be  sued  on 
the  securi^  given  by  her.  The  judgment  of 
the  CJourt  below  would  therefore  be  reversed. 

Holland  and  others  v.  Lea  and  others,    Jan.  30, 
1854. 

ACTION  ON  BOND  OK  APPOINTMENT  OF 
ASSISTANT  OVERSEER.  —  CONFIRMATION 
BY   JUSTICES. 

On  the  appointment  of  an  assistant  overseer 
in  1945,  the  drfendant  entered  into  a  bond 
for  his  duly  accounting,  Sfc,    It  appeared 
that  this  appointment  was  not  confirmed  by 
the  justices,  but  that  a  subsequent  appoint* 
ment  in  1846  with  an  increase  in  salary 
was  confirmed:  Held,  that  the  defmdants 
were  not  liable  on  the  bond. 
This  was  an  action  by  the  churchwardens 
of  a  parish  to  recover  penalties  on  a  bond 
entered  into  by  the  defendants  on  the  appoint- 
ment of  an  assistant  overseer  in  March,  1845, 
upon  his  defalcations.     It  appeared  on  the 
trial  before  Martin,  B.,  that  the  appointment 
in  1845  had  not  been  confirmed  by  the  magis- 
trates, but  that  they  had  confirmed  another 
appointment  in  July,  1846,  under  which  the 
salary  was  increased.    The  plaintiffs  had  ob« 
tained  a  verdict,  whereupon  this  rule  was  ob- 
tained on  leave  reserved  to  set  it  aside  and 
enter  a  nonsuit,  on  the  ground  that  the  ap- 
pointment in  1845  not  having  been  confirmed 
bad  not  been  acted  on. 

The  Coiir^  (per  PoUoch,  L.  C.  B.,  and  Parke 
and  Alderson,  BB., — dissentiente  Martin,  B.), 
said,  that  the  Justices  had  only  ratified  the  ap- 
pointment olS\i\Yt  1846,  and  that  the  defend- 
ants were  not  therefore  liable,  and  the  rule  was 
accordingly  made  absolute. 


Jones  V.  Giles.    Jan.  13,  31, 1854. 

WEIGHTS  AND  MEASURES*  ACT.— PLEA  TO 
ACTION  FOR  NON-DELIVERY  OF  IRON. — 
LONG  WEIGHT. 

To  an  action  for  the  non- delivery  of  iron,  the 
defendant  pleaded  that  it  was  illegal  under 
the  5 1^6  Wm,  4,  e.  63,  s,  1 1,  the  sale  beina 
by  long  weight  or  1  iOlbs,  to  the  cwt. :  Held, 
that  the  plea  was  bad, 
Qucre,  whether  the  plaintiff  was  entitled  to 
the  delivery  of  mote  than  ll2lbs,  to  the 
cwt. 
This  was  a  rule  msi  obtained  on  Nov.  5 
last,  to  enter  the  verdict  for  the  plaintiff  in  this 
action  for  non-delivery  of  a  quantity  of  iron, 
and  to  which  the  defendant  pleaded  the  illega- 
lity of  the  contract  under  the  5  &  6  Wm.  4,  c. 
63,  s.  11,  the  sale  being  by  'Mong  weight,^  or 
that  the  cwt.  contained  120lb.,  and  on  the 
trial  before  Martin,  B.,  the  defendant  obtained 
a  verdict 
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Keaimg  and  ArchbM  thowed  on 
Hiil  and  Gray  in  support. 

The  Cem-t  said,  that  the  contract  waa  valid, 
and  the  plea  was  bad*  bat  in  reference  to  the 
•qnestion,  whether  the  plaintiff  was  entitled  to 
the  delivery  of  more  than  1121b.  to  each  cwt.» 
after  taking  time  to  consider  and  diflforing  in 
opinion,  recommended  a  etet  proce««if,---the 
amount  in  difference  bein^  small. 

Creed  v.  Fisher.    Jan.  20,  31,  1854. 

ACTION  FOB  ASSAULT.  —  PKBBMFTOBT 
KIOHT  TO  CHALLBKGB  8PBCXAL  JUBT. — 
EXCBSSIVB   DAMAGES. 

Semble.  tktU  the  plaintiff  has  no  right  to 
challenge  the  special  jury  peremptorily  until 
the  n«m6fr  was  reduced  to  24,  without  aS" 
signing  cause. 
A  rule  was  refused  for  the  new  trial  of  an 
action  for  assault  and  battery,  on  the  ground 
of  excessive  damages,  ir&ere  it  was  not 
shown  the  damages  proceeded  from  tmpro- 
per  motive  or  feeling  on  the  part  of  the 
jury,  within  whose  province  the  question 
exclusively  rested. 
This  was  a  rule  nisi  granted  on  November 
7  last,  for  a  new  trial  in  this  action  of  assault 
and  battery,  on  the  ground  the  defendant,  who 
was  the  vicar  of  a  parish  in  Devonshire,  had 
not  been  allowed  to  challenge  the  special  jury, 
without  assigning   some   cause,  and  on  the 
ground  that  the  damages  given  of  300/.  were 
excessive.     It  appeared  on  the  trial,  before 
Tayourd,  J.,  at  the  last  Devon  Assizes,  at 
Exeter,  that  the  assault  had  been  committed  on 
the  plaintiff  accusing  the  defendant  of  gross 
misrepresentations  in  reference  to  some  dis- 
putes as  to  the  custody  of  a  tithe  map.    The 
matter  had  been  much  discussed,  ana  it  was 
sought  to  challenge  those  of  the  special  jury 
who  had  expressed,  or  were  supposed  to  have 
expressed,  any  opinion  on  the  subject.    The 
special  jury  panel  under  the  present  practice 
contains  48  names,  and  it  was  contended  the 
plaintiff  had  a  right  to  challenge  peremptorily 
until  the  number  was  reduced  to  24. 

Crowder  and  Collier  showed  cause  against 
the  rule,  which  was  supported  by  Slade,  Mow- 
bray, and  Coleridge. 

The  Court  having  directed  counsel  to  confine 
their  arguments  to  the  second  ground,  as  there 
cotild  be  no  rule  on  the  first  ground,  advised 
the  plaintiff  to  accept  the  apology  which  the 
defendant  now  offered,  and  on  its  being  re- 
fused, said,  that  as  the  defendant  had  not 
made  out  that  the  damages  proceeded  from 
some  improper  motive  or  feeling  on  the  part 
of  the  jury,  and  the  question  was  exclusively 
within  their  province,  the  rule  must  be  dis- 
chaiged. 


Caurt  0f  Criminal  Appeal. 

Begina  v.  Overton.    Jan.  28, 1854. 

INDICTMENT    FOB    BMBBZZLBMEXT.  —  BVI- 
DBNCB.^BBCBIPT   STAMP. 

On  an  indictment  for  embezzlement,  the  pro* 


BoesuoTM  gsKse  vs  enuence  b  900m  kepe  by 
&  qr  Co.*  M  whieh  pw&uitee  were  esUered, 
andwUch  woe  signed  by  thepermm  auflhh- 
rised  to  tveetee  payment  for  tke  same^  ni 
order  to  prove  by  the  clerk  petyment  to  the 
prisoner,  tmd  his  identiiy .-  Held,  that  it 
was  inadmissiUefor  such  purpose  without 
a  stan^,  and  the  eouviction  was  reversed. 
Held  alio,  Aat  the  cleri  should  have  pneei 
payment  to  the  person  signing,  and  then  that 
another  witness  should  have  identyud  the 
handwriting  in  the  book» 

This  was  an  indictment  for  embezzlement. 
It  appeared  that  Messrs.  Shoolbred  and  Co. 
kept  a  book  in  which  purchases  made  bv  them 
were  entered,  and  which  was  signed  oy  the 
person  authorised  to  receive  payment  for  the 
same,  and  that  after  Messrs.  Shoolbred's  deik 
had  proved  payment  to  the  person  signing  the 
book,  it  was  produced  to  the  clerk  in  order 
to  show  the  identity  of  the  prisoner  as  having 
signed  in  respect  of  goods  purchased  from  his 
employers,  Messrs.  Wellstead  &  Ck).  An  ob 
jection,  on  the  trial  before  the  Recorder  9  w 
London,  that  the  entry  was  not  admissibls 
without  a  stamp  had  been  overruled. 

Metcalfe  for  the  prisoner;  Parry  for  the 
prosecutors. 

The  Court  said,  that  in  accordance  with 
Regina  v.  Hunter,  2  Leach,  624;  2  East, 
P.  C.  928>  the  document  required  a  stamp,  as 
being  an  acknowledgment  or  receipt  for  the 
payment  or  discharge  of  a  sum  of  money,  and 
a  proof  of  a  direct  issue  between  the  parties. 
The  course  shonld  have  been,  instead  of  re- 
ceiving the  whole  entry  in  evidence,  to  have 
asked  the  witness  whether  he  paid  the  money 
to  the  man  who  signed  the  book,  and  then  to 
have  proved  by  another  witness  who  knew  the 
prisoner's  handwriting  that  he  signed  the  book. 
The  conviction  would  therefore  be  reverted. 


Regina  v.  Shamutn.    Jan.  28, 1854. 

CONVICTION    FOB  UTTBBINO  FOBGBD  TESTI- 
MONIAL. 

An  indictment  was  affirmed  for  uttering  a 
forged  testimonial,  purporting  to  be  written 
by  the  rector  of  a  parish,  recommending  the 
prisoner  and  his  wife  as  fit  and  proper 
persons  to  undertake  the  charge  of  a  school, 
for  the  purpose  of  receiving  the  emoluments 
of  the  office. 
This  was  an  indictment  against  the  prisoner 
for  forging  a  testimonial  purporting    to  be 
written  by  the  rector  of  a  parish,  recommending 
the  prisoner  and  his  wife  as  fit  and  proper  pefw 
sons  to  undertake  the  charge  of  a  school,  and 
also  for  uttering  the  sahie.     On  the  trial  at  the 
Central  Criminal  Court,  he  was  acquitted  on 
the  charge  of  forgery  but  found  guilty  on  that 
of  uttering  for  the  purpose  of  deceiving  and  of 
receiving  the  emoluments  of  the  office. 
Clarkson  for  the  prosecution. 
The  Court  affirnaed  t*he  conviction. 


^ht  UtQOl  e^ntvUev, 


DIGEST,  AND  JOURNAL  OF,  JURISPRUDENCE. 


SATURDAY,  FEBRUARY  18,  1854. 


PARLIAMENTARY    REPRESENTA- 
TION OF  THE  INNS  OF  COURT. 

Having  good  reason  t^  believe  that  the 
claims  of  the  Inns  of  Court  to  be  directly 
represented  in  the  House  of  Commons,  had 
been  urged  upon  the  attention  of  her  Ma- 
jesty's Govemmenty  and  met  the  approval 
and  sanction  of  more  than  one  of  the  lead- 
ing Members  of  the  Cabinet,  we  took  occa- 
sion, some  weeks  since,  to  advert  to  the 
importance  of  the  Professional  considera- 
tions involved  in  the  question,  and  to  pre- 
pare that  portion  of  the  Legal  Profession, 
to  whose  interests  this  pubhcation  is  espe- 
cially devoted,  for  the  approaching  discus- 
sion. What  was  then  only  matter  of  anti- 
cipation, is  now  to  some  extent  a  reality. 
In  introducing  the  Bill  to  amend  the  repre- 
sentation of  the  people  in  the  Commons 
House  of  Parliament,  and  explaining  the 
alterations  proposed,  Lord  John  Russell 
distinctly  recognised  the  principle,  that 
education  and  intelligenae  afforded  a  gua- 
rantee for  the  judicious  and  beneficial  exer- 
cise of  the  elective  franchise,  and  that  the 
influence  of  education  and  intelligence  would 
be  advantageously  felt  if  the  privilege  of 
direct  Parliamentary  representation  was 
conceded  to  other  learned  bodies,  in  addi* 
tion  to  the  Universities  of  Oxford,  Cam- 
bridge, and  Dublin.  The  noble  Lord,  in 
explaining  the  intentions  of  the  Government 
to  confer  tlie  right  of  representation  upon 
the  Inns  of  Court,  expressed  himself  in  the 
following  terms,  as  appears  by  the  reports 
in  the  daily  journals : — 

"There  is  another  kind  of  representation 
which  has  been  often  spoken  of,  and  to  which 
we  propose  at  least  to  give  some  of  the  seats  at 
our  disposal.  The  first  which  I  shall  mention 
of  this  kind  are  the  Inns  of  Court  I  know 
some  hoD.  gentlemen  think  that  already  there 
are  a  sufficient  number  of   lawyers    in  the 
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House,  but  my  persuasion  is  that  there  would 
be  a  f(reat  benefit  when  we  put  the  representa- 
tion in  the  position  in  which  we  purpose  to 
place  it,  that  we  should  have  two  of  the  most 
eminent  lawyers  in  the  country  returned  to  this 
House;  and  I  believe,  that  while  of  course 
lawyers  will  have  as  good  a  chance,  if  not  bet- 
ter, than  other  candidates  Ibr  boroughs,  the 
lawyers  connected  with  the  Inns  of  Court 
would  take  pride  in  choosing  two  of  the  most 
eminent  men  in  their  Profession  to  represent 
them  in  Parliament.  I  cannot  but  think,  and 
I  trust  the  House  will  concur  with  me,  that  it 
is  of  great  importance  to  have  some  of  the  most 
eminent  lawyers  in  the  country  possessing 
seats  in  this  House,  and  able  to  prevent,  by 
their  advice,  honourable  members  from  being 
misled  by  the  legal  doctrines  emanating  from 
those  honourable  members  who  may  not  have 
had  so  much  experience,  or  attained  so  much 
eminence  in  the  Profession  as  themselves.** 

In  the  observations  addressed  to  our 
readers,  and  already  referred  to,  the  objec- 
tion noticed  by  Lord  John  Russell,  that 
there  is  "already  a  sufficient  number  of 
hiwyers  in  the  House,"  was  commented 
upon  and  met.  His  Lordship's  intimate 
acquaintance  with,  and  personal  experience 
of,  the  constitution  of  that  assembly  of 
which  he  is  now  perhaps  the  most  distin- 
guished member,  enabled  him  to  suggest  a 
fresh  argument  in  reply  to  those  who  found 
their  opposition  to  the  proposal  to  give 
members  to  the  Inns  of  Court,  upon  the 
fact  that  there  are  already  a  considerable 
body  of  lawyers  amongst  the  representatiTca 
of  the  people.  Lord  John  Russell  truly 
predicted,  that  the  members  selected  to 
represent  the  Inns  of  Court  would  be  the 
most  eminent  members  of  the  Legal  Pro- 
fession, and  that  the  presence  of  sucli  men 
in  Parliament,  irrespective  of  all  other  con- 
siderations, would  be  of  incalculable  value 
in  impressing  upon  the  lay  members  sound 
legal  doctrines,  and  protecting  them  from 
the  hazard  of  being  unduly  influenced  or 
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misled^  upon  such  subjects,  by  professionsl 
men  of  limited  expenence  and  superficial 
views.  The  importance  of  the  suggestion, 
and  its  practical  application  with  reference 
to  the  present  constitution  of  the  House  of 
Commons,  is  too  obvious  to  require  further 
argument. 

In  the  present  stage,  we  are  chiefly  de- 
sirous of  impressing  upon  such  of  our 
readers  as  concur  in  thinking  that  the  pri- 
vilege of  direct  representation  in  Parliament 
would  be  beneficial  to  the  Profession,  that 
much  remains  to  be  done  to  secure  that 
object,  and  to  render  it  really  valuable  to  the 
Legal  Profession  taken  as  a  whole.  With- 
out underrating  the  influence  of  the  Govern- 
ment, or  insinuating  a  doubt  as  to  the  bona 
fides  of  the  proposition  submitted  to  Parlia- 
ment in  respect  of  the  representation  of  the 
Inns  of  Court,  it  is  not  too  much  to  say, 
that  to  carry  such  a  proposition  against  the 
prejudices  of  a  large  section  of  the  sup- 
porters of  the  Government  in  Parliament, 
Ministers  will  require  to  be  supported  and 
fortified  from  without.  Leaving  to  mem-! 
hers  at  both  sides  of  the  House,  the  unfet- 
tered exercise  of  discretion  in  dealing  with 
other  parts  of  the  ministerial  scheme,  the 
friends  of  the  Legal  Profession  should  be 
solicited  to  give  effect  to  the  earnest  wishes 
of  their  professional  constituents,  so  far  as 
regards  this  part  of  the  new  Reform  Bill. 
If  a  feeling  of  lukewarmness  or  indifference 
is  exhibited  by  those  to  whom  this  boon  is 
more  particularlv  offered,  let  our  readers 
not  be  surprised  to  find,  that  before  the 
Bill  passes  through  a  Committee  of  the 
House  of  Commons,  the  two  seats  allotted 
to  the  Inns  of  Court  have  been  transferred 
to  more  urgent  claimants.  To  prevent  such 
a  result,  it  is  indispensable  that  the  Legal 
Profession  should  be  united.  To  insure 
unanimity  it  is  requisite,  in  the  first  in- 
stance, to  be  satisfied  that  every  portion  of 
the  Legal  Profession  will  derive'proportion- 
ate  benefit  from  the  proposed  arrangement. 

We  have  not  yet  had  an  opportunity  of 
perusing  Lord  John  Russell's  Bill,  and  are 
not,  therefore,  prepared  to  state,  whether 
the  constituency  it  is  intended  should  re- 
turn the  two  members  for  the  Inns  of 
Courts,  comprehends  the  whole  Profession, 
or  only  a  fraction  of  it.  The  Government 
and  the  House  of  Commons  must  be  made 
aware,  and  that  without  any  unnecessary 
delay,  that  the  Attorneys  and  Solicitors, 
who  constitute  the  great  majority  of  the 
Legal  Profession,  are  not  now,  though  they 
were  formerly,  members  of  the  Four  Inns 
which  are  distinguished    as  the  Inns  of 


Court,  although  the  lai^r  proportion  of  the 
members  of  the  Inns  known  as  the  Inns  of 
Chancery  consists  of  Attorneys  and  Solici- 
tors. No  practical  difficulty,  we  apprehend, 
would  arise  from  confining  admission  to  the 
Inns  of  Chancery  to  those  who  are  admit- 
ted upon  the  Register  of  Attorneys  and  So- 
licitors, and  in  this  manner  an  electoral 
constituency  might  be  formed  nnmericaUy 
large,  and  not  exceeded  in  intelligence, 
knowledge  of  constitutional  principles,  and 
devotion  to  the  established  institutions  of 
the  country,  by  any  in  the  empire.  It 
would  be  premature  further  to  discuss  this 
part  of  the  question,  until  the  intentions  of 
her  Majesty's  Government,  as  to  the  basb 
of  the  proposed  constituency,  has  been  dii- 
tinctly  and  accurately  ascertained.  Our 
earnest  hope  is,  that  no  narrow  jealousies 
will  be  allowed  to  interfere,  but  that  the 
question  may  be  discussed,  both  in  public 
and  private,  in*  a  liberal  and  temperate 
spirit,  with  no  other  view  than  the  common 
good,  and  that  the  new  representatives  for 
the  Inns  of  Court,  when  elected,  may  be 
actually,  as  well  as  virtually,  the  repre- 
sentatives of  every  branch  of  the  L^al 
Profession. 

THE  SITE  OF  THE   NEW   COURTS 
OF  LAW  AND  EQUITY, 

An  able  pamphlet  by  "  An  Old  Law  Re- 
former,^' the  author  of  "  Considerations  on 
Ecclesiastical  Courts  Reform,"  has  just  been 
published,  with  the  title  of  "Where  shall 
the  New  Law  Courts  be  built  ?"i  The 
owners  of  the  houses  in  Lincoln's  Inn 
Fields  have  an  eloquent  and  zealous  advo- 
cate in  the  writer  whose  argument  in  favour 
of  Lincoln's  Inn  Fields  is  now  before  us. 
We  have  no  doubt  whatever  of  the  sincerity 
of  the  "  Old  Law  Reformer ; "  he  is  advo- 
cating the  choice  of  a  site  which,  no  doubt, 
he  honestly  deems  the  best  for  the  general 
good.  Nevertheless,  we  are  convinced  that 
he  is  altogether  mistaken.  He  agrees  with 
the  promoters  of  the  measure,  that  the 
erection  of  a  building  for  all  the  Courts  of 
Law  and  Equity,  has  become  a  work  of  ab- 
solute necessity,  not  to  be  delayed  ;  and  we 
agree  with  him,  that  it  is  of  the  first  con- 
cern that  the  Courts  should  be  placed  in 
the  most  favourable  position  for  the  admi- 
nistration of  justice  in  this  vast  metropolis. 

Our  Law  Reformer  starts  with  the  pro- 
position, **  that  the  Courts  demand  ample 
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space,  qaietttde,  air,  light,  and  convenient 
access  for  foot-passengers  and  carriases." 
Granted.  The  site  between  the  Strand  and 
Carey  Street,  uniting  three  out  of  four  of 
the  Great  Inns  of  Court^extending  from 
the  two  Temples  to  Lincoln's  Inn — suffi- 
dentlj  meets  all  these  requirements. 

1.  It  has  or  may  have  equal  epaee  to 
the  site  of  Lincoln's  Inn  Fields.  The  whole 
area  of  eight  acres  may  be  taken,  either 
now  or  at  a  future  time.  It  is  proposed 
only  to  grant  building  leases  in  order  to  di- 
minish the  first  outlay*  The  ground  would 
be  hereafter  available,  though,  we  think, 
''ample  space"  is  already  marked  ont.< 

2.  With  regard  to  quietude,  it  may  be 
admitted  that  the  present  secluded  state  of 
Lincoln's  Inn  Fields  is  greater  than  that 
of  the  Strand  in  its  present  condition ;  but 
in  the  Law  Society's  Plan  it  is  proposed  to 
widen  the  Strand  to  100  feet.  A  consider- 
able space  wiU,  of  course^  be  allowed  for 
the  foot  pavement.  A  very  broad  road 
may  be  so  constructed  as  greatly  to  di 
minish  the  usual  noise  which  prevails  in 
narrow  ill-paved  streets.  The  Courts  may 
be  placed  on  the  first  floor,  somewhat  in 
the  interior  of  the  building,  and  lighted 
from  above  with  glass  of  sufficient  thick 


ness.  Temple  Bar,  with  two  great  arches, 
might  divide  the  stream  of  carnages,  one 
proceeding  eastward,  the  other  westward.^ 

Objection  has  been  made  to  the  incon- 
venience of  mounting  the  proposed  bridge 
on  one  side,  and  decending  on  the  other. 
It  is  absurdly  assumed  that  this  will  be  the 
only,  or  the  chief,  access,  but  it  is  sug* 
gested  merely  to  save  the  inconvenient 
scramble  which  frequently  now  occurs  in 
crossing  from  the  Temple  to  Chancery 
Lane.  We  suppose  when  the  Courts  are 
erected,  that  it  will  be  in  the  power  of  the 
Practitioners  in  the  Temple  to  remain  in 
their  chambers  and  offices  until  their 
clerks  inform  them  they  are  wanted  in 
Court.  They  will  then  conveniently  cross 
the  covered  arch,  instead  of  waiting  in  bad 
weather  till  they  can  rush  successfully  be- 
tween the  passing  carriages.  Surely  this 
will  be  far  preferable  to  a  walk  in  wig  and 
gown  as  far  as  Lincoln's  Inn  Fields.  The 
"Old  Reformer,"  indeed,  partly  falls  into 
the  plan  in  another  part  of  his  pamphlet, 
for  he  would  have  a  sort  of  legal  arcade  all 
the  way  from  the  Temple  to  the  shrubbery 
in  the  Fields  I 

The    **  repose "   of  the  Lincoln's  Inn 

Fields  site  is  lauded  with  great  enthusiasm. 

The  principal  Courts,  indeed,  may  1  Objection  is  made  to  a  carriage-opening  in 

be  almost  as  far  from  the  thoroughfare  of!  continuation  of  Serle  Street,  through  Turn* 


the  Strand  as  the  Courts  of  Chancery  are 
from  the  omnibus  traffic  of  Chancery  Lane. 
We  have  heard,  indeed,  that  it  has  been 
proposed,  by  no  mean  authority,  to  place 
the  three  Vice-Chancellor's  Courts  in  a 
building  still  nearer  to  Chancery  Lane, 
where  it  would  be  scarcely  possible  to 
avoid  the  incessant  noise  of  numerous  car- 
riages.' 

3.  Air  and  iiffht  may  snrely  be  obtained 
in  the  midst  of  eight  acres  of  ground,  with 
a  street  of  100  feet  on  one  side,  60  or  more 
if  necessary,  on  another,  and  flanked  by 
lateral  streets  of  30  or  40  feet  I 

4.  Convenient  access  to  the  Courts  will 
clearly  be  far  better  secured  on  the  Strand 
site  than  that  of  the  Fields  of  Lincoln's  Inn. 
The  edifice  will  be  in  the  very  centre  of  the 
Metropolis,  in  the  direct  way  from  the 
Houses  of  Parliament  to  the  City  of  Lon- 
don, the  Royal  Exchange,  the  Bank  of 
England,  the  India  House,  and  all  the 
other  great  resorts  of  Metropolitan  busi- 

'  See  the  Plan  of  the  Site  and  of  the  Inns  of 
Court  and  Chancery  and  the  whole  Law  Dis- 
trict in  the  Legal  Observer  of  8th  May, 
1852. 

*  The  side  streets  on  the  east  and  west  might 
be  dosed  during  the  sittings  of  the  Courts. 


stile,  which,  it  is  said,  will  disturb  the  se-> 
renity  of  the  great  Tulkinghorns  ;  but 
along  this,  the  eastern  side  of  the  quad- 
rangle, there  are  no  chambers  of  law- 
yers, but  a  dead  wall ;  and,  inconsistently 
enoagh,  when  the  present  noble  garden  is 
proposed  to  be  despoiled  for  the  sake  of  the 
new  building,  then  by  way  of  compensation 
for  taking  three  acres  of  open  space,  new 
passages  are  to  be  made  into  this  large 
metropolitan  "  Lung :"  all  the  Turnstiles 
are  to  be  made  streets,  and  salubrious  cur- 
rents of  air  let  in  from  divers  avenues-— 
north,  west,  and  south.  Where,  then,  will 
be  the  quietude,  the  repose,  and  seclusion, 
which  the  trustees  and  owners  of  the  quad- 
rangle profess  to  hold  in  such  high  esti- 
mation? 

In  answer  to  the  claim  made  on  the  part 
of  the  public  for  the  preservation  of  their 
unrivalled  space  of  11  or  12  acres  in  the 
heart  of  the  metropolis,  according  to  the 
trust  on  which  the  ground  is  held,  we  are 
told  for  the  first  time  that  the  square  is 
badly  drained,  and  that  the  decay  of  the 


^  To  remove  the  difficulty  to  foot  passengers 
of  crossing  a  broad  street,  a  safe  resting  place 
on  each  side  of  the  pier  of  the  arches  might  bfr 
provided. 
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leaves  and  flowers  of  the  garden  and  the 
damp  of  the  knd  are  very  prejudicial  to  the 
health  of  the  inhabitants,  if  this  be  so, 
let  the  trustees  do  their  duty,  construct 
sufficient  drains,  and  employ  a  sufficient 
number  of  poor  labourers  to  clear  away  the 
fallen  leaves  and  other  decaying  vegetable 
matter,  and  let  the  gardeners  keep  the  trees 
and  underwood  in  healthy  order ;  and  the 
sooner  the  better,  let  new  avenues  be  opened 
to  give  those  "  rapid  draughts  of  air  to  dry 
and  purify  the  ground  "  which  exist  in  the 
other  squares  and  open  spaces  in  the  me- 
tropolis. 

Consider  also  the  public  advantage  of  re- 
moving a  wretched  and  most  unhealthy 
collection  of  the  narrow  lanes,  courts,  and 
passajDces,  which  lie  between  Chancery  Lane 
and  New  Inn  and  Clement's  Inn.  It  is 
indeed  universally  admitted,  that  no  greater 
improvement  could  be  effected  in  the  metro- 
polis than  the  new  streets  proposed  in  con- 
nexion with  the  new  Courts.  The  narrow 
passage  at  Temple  Bar  is  the  subject  of 
great  complaint,  and  avenues  are  urgently 
demanded  from  Fleet  Street  and  the  Strand 
to  Holborn. 

The    apprehension    that  the  chambers 
proposed  to  abut  east  and  west  on  the  new 
Courts  will  injure  the  chambers  in  Lincoln's 
Inn   Fields,   appears  to  be  an  excess  of 
anxiety  on  the  part  of  the  worthy  pro- 
prietors*     The  concentration   of  all    the 
Courts    and    all   the  Offices  of  Law    and 
Equity — constituting  a  great  mart  for  all 
kinds  of  legal   business  —  cannot   fail  to 
bring  within  its  neighbourhood,  not  only 
a  far  larger  number  of  lawyers  of  the  vari- 
ous departments  of  the   Profession;    but, 
along  with  these,  a  corresponding  increase 
of  auxiliaries:— law  booksellers,  law  sta- 
tioners, &c.,  &c.     We  beheve,  indeed,  that 
the  Attorneys  and   Solicitors,   instead  of 
being  scnttered,   as  they  are,   in  various  i 
parts  of  the  metropolis,  will  gradually  con- 1 
gregate  in  the  Law  District;  and  as  thej 
Advocates  and  Proctors  of  Doctors'  Com- , 
mons  have  succeeded  in  bringing  within ! 
their  own  precincts  all  who  have  any  busi- 
ness in   the  Ecclesiastical  Courts,  so  the 
Superior  Courts  of  Law  and  Equity,  when 
brought  into  one  central  locality,  will  in- 
duce their  clients  to  resort  to  that  legal 
region  and  greatly  facilitate  the  transaction 
of  bnsiness. 

It  is  creditable  to  our  Law  Reformer 
that  he  puts  the  issue  of  the  question  of 
site  upon  no  petty  ground  of  parsimony/. 
^The  cost,"  he  says,  '<  should  not  be  too 
nicely  scanned :  the  bat  site  it  worth  pur- 


chasing at  any  price."  We  heartily  apree 
in  this  wise  and  liberal  view.  The  edifice 
is  to  be  raised  for  many  future  generations; 
it  is  to  form  the  Great  Palace  or  Hall  tf 
Justice  of  the  whole  kingdom,  and  we 
firmly  believe  that,  but  for  the  warlike  pre- 
parations now  in  progress,  the  whole  nation 
would  be  wUling  to  charge  the  Consolidated 
Fund  with  30,000/.  a  year  for  the  interest 
of  a  million  of  money,  in  order  to  effect 
this  important  and  necessary  measure.  The 
unclaimed  and  unclaimable  surplus  interest 
in  the  Court  of  Chancery  will,  howevei; 
render  a  call  upon  the  Treasury  unneces- 
sary, and  therefore  we  may  confidently 
hope  that  no  time  will  be  lost  in  bringing 
in  the  Bill. 


ECCLESIASTICAL  COURTS' REFORM. 

RKA80N8  FOR  TRANSFERRING  THE  GRANT- 
ING PROBATES  AND  ADMINISTRATIONS 
TO  THE  COURT  OF  CHANCERY,  INSTEAD^ 
OF  A   NEW  COURT  OF   PROBATE. 

[From  a  Corre^ondent.'] 

The  new  Court  of  Probate  would  not 
have  sufficient  business  to  occupy  its  time. 
The  Prerogative  Court  has  not  lutherto  sat 
more  than  20  days  in  the  year,^  and  the 
number  of  contested  wills  have  not  been 
more  than  40,  and  the  number  of  motions 
not  more  than  250  in  the  year.^ 

The  Master  of  the  Rolls  and  the  three 
Vice-Chancellors,  in  1850,  the  earliest 
period  to  which  the  printed  volumes  ex- 
tend,^ made  8,306  special  orders  and  de^ 
crees, — viz.,  on  motions,  3,096  ;  on  pe- 
titions, 3,724 ;  on  the  hearing  of  caases> 
1,263 ;  pleas  and  demurrers,  63 ;  claims^ 
160— Total,  8,306.  Averaging  upwards 
of  2,000  for  each  Judge. 

The  district  registrar  would  have  but 
little  occupation,  as  the  wills  proved  and 
administrations  granted  in  Courts  other 
than  the  Prerogative  Court  in  1852  were 
15,393,  or  three-fifths  of  the  whole*  which 
amounted  to  25,771.^ 

It  is  proposed  to  appoint  27  district  re- 
gistrars (see  page  43),  so  that  each  would 
have  less  than  one  thousand  wills  or  admi- 
nistrations, or  about  three  per  diem. 

The  expense,  also,  of  obtaining  probate 


*  See  Report  of  the  Commissioners,  11th 
January,  18S4,  Answer  85. 
■  Answer  154. 

'  Parliamentary  Papers,  1851,  No.  51. 
^  Answer  205. 
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or  adnunittration  wiU  also  be  considerable, 
and  not  less  than  the  present  amoont,  as 
the  execotor  or  administrator  will  have  to 
employ  a  solicitor  residing  near  him,  and 
this  solicitor  must  employ  an  agent  at  the 
tevn  where  the  registrar  resides,  and  as 
the  probates  and  administrations  under 
450/.  form  half  the  number  granted,^  it  is 
obvious  that  the  expense  will  fall  on  the 
diss  of  persons  who  can  least  afford  to  bear 
it,  and  to  whom  a  few  pounds  is  a  great 
object. 

The  effect  of  granting  exclusive  privilege 
to  the  proctors  for  an  unlimited  period  will 
ultimately  be  found  to  constitute  a  similar 
monopoly  to  that  now  existing,  and  create 
an  obstacle  to  further  reform  similar  to 
that  of  the  late  Six  Clerks'  Office. 

The  present  proctors,  both  in  town  and 
country,  are  in  a  different  situation  to  the 
clerks  in  Conrt  in  the  late  Six  Clerks'  Office, 
inasmuch  as  the  former  are  not,  Uke  the 
hitter,  limited  to  a  specific  number,  and 
consequently  are  not  legally  entitled  to 
daim  compensation  more  than  were  the 
London  attorneys  on  the  establishment  of 
the  County  Courts. 

There  would,  however,  be  no  objection 
on  the  part  of  the  public  or  the  solicitors 
to  the  proctors  being  entitled  to  practice  in 
London,  so  far  as  proving  wills  and  obtain- 
ing administration  in  common  form,  exclu- 
sive of  the  solicitors,  for  a  period  of  seven 
years,  and  at  the  expiration  of  that  period, 
IKoctoTs  then  practbing  to  be  admitted  on 
the  roll  of  solicitors.  In  the  meantime, 
and  even  afterwapds,  they  would  probably, 
from  their  local  connexion,  become  the  re- 
gukrly  employed  agents  of  the  country,  and, 
perhaps,  many  of  the  town,  solicitors,  in 
matters  relating  to  proving  wills  and  ad- 
mmistration. 

SUGGESTED    SCHEME. 

1.  Transfer  the  duties  of  the  Judf^es  of  the 
Prerogative  ai^d  other  CourtB,  so  far  as  relates 
to  granting  probates  and  administration,  to  the 
Comt  of  Chancery,  and  in  case  the  present 
force  of  Judges  be  insufficient  to  take  the  ad- 
ditional duties,  appoint  an  additional  Vice- 
Chancellor  with  staff  of  registrars  and  chief 
clerks  for  Chambers,  and  the  probate  and  ad- 
miniatration  bnsiness  to  be  taken  by  the  Mas- 
ter of  the  Rolls  and  Vice-Chancellors  indis- 
cnminately. 

The  Chamber  bnsiness  is  on  the  increase, 
Jmd  more  force  than  is  at  present  provided  will 
oe  required,  or  the  proceedinge  wUl  be  delayed 
^  the  prejudice  of  the  suitors. 

3*  An  office  for  granting  probates  and  admi- 


nistrations should  be  established  in  London, 
consisting  of  three  registrars,  six  assistant  re- 
gistrars, and  the  requisite  force  of  clerks.  The 
persons  to  be  frst  appointed  should  be  selected 
from  the  present  effective  officers  in  Doctors' 
Commons,,  and  any  vacancies  to  be  filled  up 
by  appointing  the  senior  assistant  clerks,  if 
deemed  competent  by  the  Lord  Chancellor, 
and  any  vacancy  among  the  assistant- registrars 
should  be  filled  up  during  the  next  seven  years 
by  any  proctor,  and  after  that  period  by  a  so- 
licitor, to  be  appointed  by  the  Lord  Chancellor, 
but  whose  age  at  the  time  of  appointment 
should  not  exceed  30.  The  clerks  bhould  be 
appointed  bv  the  registrars,  with  the  approba- 
tion of  the  Lord  Chancellor. 

The  wills  and  administrations  amount  to 
about  26,000  per  annum,  so  that  with  a  staff 
of  three  registrars,  six  assistant-registrars,  and 
12  clerks,  and  assuming  that  each  officer  was 
in  attendance  for  250  days  in  a  year,  there 
could  be  no  difficulty  in  getting  through  the 
business,  there  being  no  more  than  about  LOO 
wills  and  administrations  per  day. 

3.  The  establishment  might  be  divided  into 
three  departments,  and  in  each  department  oii% 
registrar,  two  assistant- registrars,  and  four 
clerks.  The  clerks  would  transact  all  the  or- 
dinary business,  under  the  superintendence  of 
the  respective  assistant-registrars,  and  the  as- 
sistant-registrars would,  under  the  superin- 
tendence and  direction  of  their  respective  chief- 
registrars,  dispose  of  cases  of  a  special  nature. 
The  chief-registrars,  or  two  of  them  at  least, 
would  meet  daily,  and  decide  all  questions  in- 
volving the  refusal  of  probate  or  grant  of  ad- 
ministration,  and  proctors  or  solicitors  would 
be  heard  by  them. 

4.  An  appeal  from  the  registrars'  decisions 
would  lie  to  the  Master  of  the  Rolls,  or  one 
of  the  Vice-Chancellors  and  the  registrars 
would  certify  briefly  the  grounds  of  their  de- 
cision. The  appeals  would  be  brought  on  by 
summons,  and  beard  either  in  Chambers  or  in 
Court,  at  the  discretion  of  the  Judge  who 
should  be  at  liberty  to  direct  any  question  to 
be  decided  by  a  jury ;  but  when  the  property 
in  question  was  under  500/.  it  might  be  re- 
ferred to  the  County  Court. 

The  County  Court  Judge,  or  Judge  of  the 
Superior  Court,  should  be  empowered  to 
change  the  venue  or  grant  a  new  trial,  but  the 
result  should  not  be  conclusive  on  the  Equity 
Judge. 

5.  When  the  property  did  not  exceed  500/. 
|)er  annum,  the  duties  suggested  to  be  per- 
formed by  the  district  registrars  should  be  en- 
trusted to  the  clerk  of  the  County  Court  for 
each  district  (except  within  10  miles  of  Lin- 
coln's Inn  Hall). 

The  wills  and  adnunistrations  under  500/. 
are  about  13,000  annually,  and  the  County 
Court  districts  beyond  10  miles  are  about  480, 
so  that  there  would  be  less  than  30  cases,  or 
not  quite  one  per  week  for  each  clerk. 
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Review.^Noies  in  Equity  Practice. — Patnts  in  Common  Law  Practice* 


NOTICES  OF  NEW  BOOKS. 


The  Lunacy  Regulation  Act  (1853),  and 
the  General  Ordere  in  Lunacy  ;  with  an 
Introduction  and  copious  Index,  {Form- 
ing a  Supplement  to  the  *«  Outlines  of 
the  Practice  in  Lunacy.  By  Joseph 
Elmer,  of  the  Office  of  the  Masters  in 
Lunacy.  London :  Sterens  &  Norton. 
Pp-  150. 

Mr.  Elmer,  in  his  Tntroduction,  notices 
ahly  and  concisely  the  changes  effected  in 
the  Law  and  Practice  in  Lunacy  hy  the  re- 
cent Act  and  Orders,  and  then  proceeds  to 
give  in  extenso  the  Regulation  Act  (16  & 
17  Vict.  c.  70),  and  the  General  Orders  of 
Nov.  7,  1853. 

There  is  also  added  a  full  and  carefully 
compiled  Index  of  66  pages,  which  affords 
easy  reference  to  the  Act  and  Orders. 


Unsoundness  of  Mind  considered  in  relation 
to  the  Question  of  Responsibility  for  Cri- 
minal Acts.  By  Samuel  Knaggs, 
M.R.S.,  London,  Licentiate  of  Apothe- 
caries' Company.  London :  Churchill. 
1854.     Pp.96. 

The  learned  Author  divides  his  treatise 
into  the  following  chapters  : — I.  Introduc- 
tion ;  2.  On  mind,  sound  and  unsound;  3. 
Punishment  in  reference  to  crime  and 
lunacy;  4.  Unsound  mind  as  a  responsible 
condition ;  5.  Unsound  mind  as  an  irre- 
sponsible condition ;  and  6.  Recapitulation 
— Practical  suggestions — Conclusion. 

We  heartily  recommend  a  perusal  of  this 
essay  to  all  those  who,  like  its  Author, 
hope  that  "  such  interest  may  be  kindled, 
as  shall  lead  to  the  introduction  of  mea- 
sures to  ensure  to  crime  its  more  certain 
punishment,  to  the  helpless  madman  more 
certain  protection,  and  the  preservation  of 
the  honour  and  peace  of  those  families  who 
have  the  great  misfortune  to  enrol  amongst 
their  members  that  human  being  infinitely 
to  be  pitied — the  criminal  lunatic." 


Modern  Demonology  and  Divination; 
Elements  of  Psychological  Medicme;  on 
the  Hygiene  of  Crime ;  General  Paraljsia 
of  the  Insane  ;  Logic  and  Psychology ;  the 
Pilgrimage  of  Thought ;  the  Manchester 
Royal  Lunatic  Asylum ;  Professor  Valen- 
tin's Physiology  ;  on  the  Religious  Instruc- 
tion of  the  Insane  ;  the  Lettsonian  Lectures. 
No.  1 .  "On  the  Psychological  Vdcation of 
the  Physician,"  by  the  Editor;  the  Non- 
restraint  System  ;  Statistics  of  Insanity  by 
Sir  Alexander  Morrison,  M.D. ;  upon  the 
Morbid  Desire  to  Kill;  Miscellaneous 
notices. 


POINTS  IN  EQUITY  PRACTICE. 

APPBAL  PROM   OBDKR  ON  CI.AIll.-<- RIGHT 
TO   BRGIN. 

Hbld  by  the  Court  of  Appeal,  that  where  an 
appeal  on  a  defendant's  behalf  is  from  the 
whole  order  made  upon  a  claim,  the  plaintiflFii 
entitled  to  begin,  in  analogy  to  the  practice  ia 
a  cause  appeal.  Neathway  ▼.  Readp  3  De  G*, 
M'N.  &  G.  18. 

In  a  previous  case,  Sims  v.  Helling,  2  DeG», 
M'N.  &  G.  291,  a  similar  direction  was  given. 


CREDITOR*8  SUIT. — ALLRGATION  Of  DOCU- 
MENTS BEING  FORGED. — PRODUCTION  TO 
SCIENTIFIC  WITNESSES. 

A  creditor  supported  his  claim  at  Chambers 
on  a  reference  in  an  administration  suit,  by  the 
production  of  five  documents,  a  list  of  which 
he  afterwards  scheduled  on  his  examination. 
An  order  was  made  on  the  motion  of  the 
plaintiff,  who  believed  such  documents  to  be 
forged,  for  their  deposit  with  the  chief  clerk, 
and  for  liberty  to  have  them  produced  for  exa- 
mination by  scientific  persons,  for  the  purpose 
of  testing  their  genuineness  —  the  creditors 
solicitor  to  be  present  at  such  examination. 
Groves  v.  Chroves,  I  Kay,  xix. 


The  Journal  of  Psychological  Medicine  and 
Mental  Pathology,  Edited  by  Forbes 
WiNSLOw,  M.D.,  D.C.L.,  President  of 
the  Medical  Society  of  London.  No.  25. 
January  I,  1854.  London:  Churchill. 
Pp.  158. 

The  part  now  before  us  contains  articles 
on  the  following  subjects,  alike  interesting 
to  the  criminal  lawyer,  the  philosopher,  and 
to  the  philanthrophist  i-^^ 


POINTS  IN  COMMON  LAW 
PRACTICE. 

DECLARING  WITHIN   A  YEAR. — SERVICE  OF 
NOTICE   OF   DECLARATION    FILED. 

A  WRIT  of  summons  was  issued  in  Aprilf 
1852,  and  was  served  in  the  Auf^ust  follow- 
ing, and  on  November  13,  an  appearance 
was  entered  for  the  defendant,  sec.  stat,  and 
the  declaration  was  filed,  according  to  the  old 
practice,  but  notice  of  declaration  was  oot 
served  on  the  defendant  until  November  18> 


Points  in  Common  Law  Praetiee.'^Order  m  Chmetry—Trtmrftr  q/  Can»n^         295 


1653.  The  15  k  10  Vict.  c.  76,  came  into 
operation  in  October,  1852.  A  rule  wm  made 
abtdnte  to  set  the  declaration  aatde,  on  the 
gnnmd  the  plaintiff  had  not  declared  for  more 
than  a  year  after  the  service  of  the  writ  of  sum- 
mons. ParJce,  B.,  said,  "The  term  to  'de- 
dare'  means  either  the  delivery  of  the  declara- 
tion itself  or  the  giving  notice  of  it,  so  that  a 
phuDtiff  does  not  declare  until  he  informs  the 
defendant  of  the  cause  of  action."  Alderton, 
B,  referred  to  WorUy  v.  Worletf,  2  T.  R.  112. 
Eadon  v.  Roberts,  9  Exch.  R.  227. 


SIPLICATION.  —  TRIAL  OF  I80UB.  — 0HORT 
KOTICB   IF   NRCB88ARY. 

Hie  defendant,  who  was  under  terms  to  take 
•hort  notice  of  trial  before  the  sheriff,  ifneces- 
lory,  delivered  pleas  of  never  indebted  and 
Bet-off  on  August  5  last,  to  which  the  plaintiff 
delivered  a  replication,  joining  issue  on  the 
lOth,  and  delivered  the  issue  on  the  11th, 
ttatiog  the  award  of  the  writ  of  trial  to  try  the 
uys«  joined  between  the  parties,  and  indorsed 
mth  notice  of  trial  for  the  18th  Aug. 

A  rule  nisi  was  obtained  to  set  aside  the  writ 
of  trial  and  all  subsequent  proceedings,  on  the 
KTOimd  that  there  were/100  issues,  and  that  the 
defendant  was  only  bound  to  accept  short  no- 
tice of  trial  if  necessary. 

In  overruling  these  objections.  Pollock,  C.  B., 
ttid,—"  Since  the  Legislature  has  abolished 
special  demurrers,  we  are  bound  to  follow  out 
that  spirit,  and  act  upon  what  the  parties  really 
meant  by  the  langpiage  used,  and  not  give  ef- 
fect to  mere  technicalities."  Flowers  v.  Welch, 
9  Exch.  R.  272. 

ORDER  IN  CHANCERY. 

TRANSFER  OF   CAU8B8. 

Whereas,  from  the  present  state  of  the 
husiness  before  the  Lord  Chancellor  and 
Master  of  the  Rolls  respectively,  it  is  expedi- 
ent that  a  portion  of  the  causes,  claims,  and 
•pedal  cases  set  down  before  the  Lord  Chan^ 
ccUortobe  heard  before  the  Vice- Chancellor 
^r  William  Page  Wood,  should  be  transfer- 
red to  the  Master  of  the  Rolls'  book  of  causes 
for  hearing.  Now  I  do  hereby  order,  that  the 
several  causes,  claims,  and  special  cases  set 
forth  in  the  schedule  hereunto  subjoined,  be 
accordingly  transferred  from  the  book  of 
ttuses  of  the  Vice-Chancellor  Sir  William 
Page  Wood  to  that  of  the  Master  of  the  Rolls. 
And  I  do  further  order,  that  all  causes,  claims, 
^d  special  cases  so  to  be  transferred  (although 
we  bills  in  such  causes,  and  the  claims,  and 
special  cases,  may  have  been  marked  for  the 


Vi^eXJhancdlor  Sir  WUliam  Page  Wood, 
under  the  orders  of  Court  of  the  5th  May, 
1837,  and  notwithstan^g  any  orders  therein 
made  by  the  Vice-Chancellor  Sir  William 
Page  Wood,  or  his  predecessors),  shall  here- 
after be  considered  and  taken  as  causes, 
claims,  and  special  cases  originally  marked  for 
the  Master  of  the  Rolls,  and  be  subject  to  the 
same  regulations  as  all  causes  and  claims  and 
special  cases  marked  for  the  Master  of  the 
Rolls  are  subject  to  by  the  same  orders.  Pro- 
vided, nevertheless,  that  no  order  made  by  the 
Vice-Chancellor  Sir  William  Page  Wood,  or 
his  predecessors,  in  an}r  causes,  claims,  and 
special  cases  shaU  be  varied  or  reversed  other* 
wise  than  by  the  Lord  Chancellor  or  the  Lords 
Justices.  Cranworth,  C. 

SchediOe, 
Startin  v.  Gloucester  and  Berkeley  Canal 
Company,  motion  for    decree;    Edlesten   v. 
Veck,  ditto;  Schuldt  r.  Kent,  ditto;  Rabbeth 
V,  Squire,  ditto;  Leak  v.  Jones,  cause;  Kent 
t>.  House,  ditto;  Cooper  v.  Cooper,  motion  for 
decree;    Needham  r.  Needham,  further  di^ 
rectionaand  costs;  Wright  r.  Hallam,  cause  j 
Ward  t>.  Turner,  claim;  Logdon  v  Joselyne; 
ditto ;  Wagstaff  v.  Gates,  motion  for  decree ; 
Bennett  v.  Adkins,  ditto;   Whitham  v.  Gill, 
cause ;  Freeman  v,  Laslett,  further  directions 
and  costs;   Crosse  r.  Young,  ditto;  White- 
house  V.  Thompson,  claim ;   Attorney-General 
V.   Sturge,  cause;    Barber  v.  Sterry,  ditto; 
Goldsmid  r.  Stonehewer,  claim;    Harper  v, 
Richards,  ditto ;  Taylor  v.  Cargill  (3  titles), 
further  directions  and  costs;   Silliboume  o* 
Newport,  motion  for  decree ;  Beech  v.  Keep, 
cause;  Burton  v.  Starkey,  motion  for  decree; 
Cook  r.  iturgis,  claim;   Pollard  v.  Pollard, 
ditto ;  Westhall  v.  Bannister,  motion  for  de- 
cree;  Hoffman  v.  Duncan,  ditto;   Fisher  ». 
Balls,  ditto  v.  ditto,  claim ;  Daniell  v.  Miller, 
ditto ;  Hitchon  v.  Ormerod,  motion  for  decree; 
Goldney  v.  Crabb,  cause;   White  v.  Grane, 
ditto ;  Bull  ©.  Champniss,  motion  for  decree ; 
Storry  r.  Walsh,  special  case ;  Espey  r.  Lake, 
cause ;  Turner  v.  Newland,  special  case.  Bitu- 
minous Shale  Company  v.  Cassal,  claim ;  Bur- 
bidge  V.  Parratt,  cause ;  Bainbrigge  v.  Swabey, 
claim;   Newman  v.  Gooday,  ditto;    Rees  v. 
Gwynne,  cause;    Pawson  v.  Pawsoo,  ditto; 
Evans  r.  Heath,  exceptions;  Ditto  v.  Ditto, 
further  directions  and  costs ;  Ward  v,  Burbury, 
special   case ;   AUden  r.  Stamps,  motion  for 
decree;    Darby  r.  Darby,  special  case;  Hol- 
land V,  Treacher,  further  directions  and  costa ; 
Attorney-General  ©.  Hudson,  cause ;  Tumbull 
c.  Wawn,  further  directions  and  coste ;  Miller 
17.   Hayhurst,  motion  for  decree;   Durant  u. 
Jewell,  claim;    Smith  t>.  Smith,  motion  for 
decree ;  Lewis  v,  Clowes,  cause ;  Eberhardt  v, 
Roberts,  claim;  Fenn  v.  Death,  cause  and  pe- 
tition ;  Mayor  of  Faversham  v.  Ryder,  ditto ; 
GoodfeUow  v.  Goodfellow,  special  case ;  Harper 
V.  Harper,  claim  ;  Semple  ©.  Hagell,  ditto. 
Cranworth,  C. 
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publ:c  pbtitions. 

Eve  BY  member  presenting  a  petition  to  tbe 
House  must  ai&x  hia  name  at  the  beginning 
thereof. 

Every  petition  must  be  written  and  not 
printed  or  lithographed. 

Every  petition  must  contain  a  prayer. 

Every  petition  must  be  signed  by  at  least 
one  person  on  the  skin  or  sheet  on  which  the 
petition  is  written. 

Every  petition  must  be  written  in  the  Eng- 
lish language,  or  be  accompanied  by  a  transla- 
tion, certified  by  the  member  who  shall  pre- 
sent it. 

Every  petition  must  be  signed  by  the  parties 
whose  names  are  appended  thereto  by  their 
names  or  marks,  and  by  no  one  else,  escept 
in  case  of  incapacity  by  sickness. 

No  letters,  affidavits,  or  other  documents, 
may  be  attached  to  any  petition. 

No  reference  may  be  made  to  any  debate  in 
Parliament. 

No  application  may  be  made  for  any  grant  of 
public  money,  except  with  the  consent  of  the 
Crown. 

All  petitions,  after  they  have  been  ordered 
to  lie  on  the  table,  are  referred  to  the  Com- 
mittee on  Public  Petitions,  without  any  ques- 
tion being  put ;  but  if  any  such  petition  relate 
to  any  matter  or  subject  with  respect  to  which 
the  member  presenting  it  has  given  notice  of 
a  motion,  and  the  said  petition  has  not  been 
ordered  to  be  printed  by  the  Committee,  such 
member  may.  after  notice  given,  move  that 
such  petition  be  printed  with  the  votes. 

WOLVERHAMPTON  LAW  ASSOCLl- 
TION. 

ANNUAL  MKBTINO  AND   REPORT. 

The  Annual  General  Meeting  of  the  Mem- 
bers of  this  Society  was  held  on  the  14th 
January,  Mr.  Crisp  in  the  Chair. 

The  following  Report  of  the  Committee  was 
read : — 

"  Your  Committee  have  had  their  attention 
called  to  but  few  subjects  requiring  special 
consideration.  The  present  position  and  pros- 
pects of  the  Profession,  whilst  they  present 
many  points  for  grave  reflection,  have  ap- 
pearcd  to  your  Committee  to  afford  but  few 
opportunites  for  useful  action.  They  have 
therefore  deemed  it  their  duty,  rather  to  watch, 
than  to  recommend  reforms  either  in  legisla-: 


tion  or  practice.  To  such  subjects  as  have 
been  brought  before  them  they  have  given  ti&eir 
l>est  consideration ;  and  the  following  will  ap- 
pear by  the  minutes  of  their  proceedings,  to 
have  chiefly  engaged  their  attention  :— 

**  The  question  of  legal  education  wu 
brought  before  them  by  circular  from  the 
Metropolitan  and  Provincial  Law  Assodatioa. 
Your  Committee  fully  concurred  irith  that 
Society,  in  the  position  that  very  iaauffident 
means  at  present  existed,  for  insuring  an  ade- 
(]uate  amount  of  either  general  or  legal  educa- 
tion to  clerks  under  articles ;  and  Siey  could 
not  shut  their  eyes  to  the  fact,  that  in  no  small 
proportion  of  Practitioners  throughont  the 
kingdom,  is  exhibited  the  disadvantage,  and  in 
some  cases,  the  evil  of  admitting  ill-educated 
members  into  their  ranks.  At  the  time  when 
the  Profession  appeared  to  be  on  the  eve  of  ob- 
taining the  long  sought  relief  from  the  unjast 
burthen  of  certificate  duty,  it  was  thought  a 
fitting  opportunity  for  exertions  to  proride  a 
more  effective  and  satisfactory  teat  and  gua- 
rantee of  a  solicitor's  social  status  and  respect- 
ability. With  this  view  your  Committee,  after 
8ome  discussion,  submitted  the  following  pro- 
positions in  replv  to  the  circular : — *  That  no 
one  should  be  admitted  without  previously  ob- 
taining a  certificate  from  competent  persons  to 
be  appointed  for  that  purpose,  of  at  least  an 
elementary  knowledge  of  English,  French, 
Latin,  histor}^  geography,  and  mathematics, 
including  book-keeping,  or  of  the  majority  of 
those  subjects,  and  of  a  proficiency  in  ifmr  of 
the  five  branches  of  Law.  And  that,  at  the 
examination  in  the  branches  of  Law,  the  can- 
didates who  pass  be  arranged  in  two  classes ; 
the  first  to  consist  of  those  who  pass  well,  the 
second  of  those  who  barely  pass.' 

"  It  was  not  then  considered  expedient  to  be 
stringent  in  the  first  step  of  reformation :  bnt, 
from  the  extraordinary  and  unexpected  man- 
ner in  which  the  Bill  for  the  abolition  of  the 
tax  referred  to  was  ultimately  dealt  with,  espe- 
cially on  the  voluntary  reduction  by  the  Chan* 
cellor  of  the  Exchequer,  of  the  stamp  daty  on 
clerks'  articles,  the  question  of  education  has 
become  not  only  more  important  and  pressing, 
but  a  more  marked  and  decided  measure  for 
preserving  the  honour  and  respectability  of  the 
Profession,  may  possibly  be  demanded.  Yoor 
Committee  venture  to  recommend  this  subject 
to  the  serious  consideration  of  their  successon 
in  office,  and  to  the  thoughtful  attention  of  the 
entire  Profession,  individually  and  collectively. 

"  The  other  principal  matter  which  engaged 

your  Committee's  attention  was  the  sode  of 

I  the  Steward's  charges  for  searching  the  Rolh 

of  the  Manor  of  Stow  Heath,  which,  in  cooM- 

quence  of    the    dissatisfaction  expressed  by 

several  practitioners,  appeared  to  require  in^ 

vestigation.    The  subject,  after  consideration 

•  in  general  Committee,  was  referred  to  Mr. 

I  Rutter  and  Mr.  Dent  for  the  purpose  of  male- 

I  ing  enquiries  respecting  the  legality  and  pro- 

I  priety  of  such  charges,  and  to  report  the  re- 

I  suit.     Those  gentlemen  undertook  the  talk, 

j  and  drew  up  a  very  careful  minute  of  their  k- 
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boure,  in  whicli  ttief  arrived  at  the  eonelttsions 
— first,  that  the  char^^ee  in  question,  viewed  in 
reference  to  ancient  ussj^e,  irere  iUei^al;  anii 
secondly,  that  by  a  compariecm  with  fees  uken 
by  other  Stewards  (some  of  extensi%'e  espe- 
hence),  they  were  excessiTa  and  not  based 
upon  a  proper  principle.  K%  the  whole  sub- 
ject  has  been  fully  considet^ed  by  them,  which 
the  Report  will  show,  it  may  be  useful  to  re- 
cord here  their  opinion  as  to  what  is  a  fair  re- 
muneration to  a  Steward  for  hie  trouble  in 
making  searches  himself,  or  in  prodncin|(  the 
Rolls  to  others.  They  think  '  that  this  mnst 
be  estimated  by  the  time  occupied,  provided 
there  be  mdices  to  the  Rolls,  and  6«.  8</.  an 
hour,  or  for  the  fractional  part  of  an  hour,  ap- 
pears to  them  both  by  analogy  and  otherwise 
to  be  a  proper  fee.'  If  there  be  not  indices 
then  th^  think  *  that  by  reason  of  the  obvious 
faiiare  of  duty  on  the  part  of  the  Steward,  by 
bis  omission  to  supply  them,  the  fee  shuald 
not  have  reference  to  time,  but  that  it  should 
be  an  unvarying  fee  of  small  amount.'  The 
analysis  of  the  information  obtained  by  the 
tvo  gentlemen  above-named,  appended  to 
dieir  report,  will  be  found  to  support  their 
▼iews,  and  will  probably  be  useful  for  refer- 
eoce  on  other  occasions.  Since  this  report 
was  handed  in,  but  before  the  Committee  had 
net  to  consider  it  they  have  the  satisfaction  to 
state  that  Mr.  Holyoake  volnntarily  offered  to 
alter  his  scale,  and  in  future  to  charge  6«.  8tf. 
an  hour,  or  for  any  fractional  part  of  any  hour. 
"  It  is  considered  desirable  that  a  new  cata- 
logue of  the  library  should  be  published ;  and 
the  Secretary,  with  the  assistance  of  two  mem- 
bers of  the  Law  Students'  Society  have  com- 
menced the  work,  by  collating  the  present 
eatalogne  with  the  books  on  the  shelves,  and 
altering  those  purchased  since  it  was  printed. 
An  additional  supply  of  reports  and  some 
standard  treatiees  is  also  recommended,  but  in 
the  present  nntettlcd  state  of  things  in  refer- 
ence to  both  classes,  jour  Committee  have 
felt  it  a  difficulty  in  deciding  on  the  works  to 
be  ordered;  and  as  it  is  likewise  a  question  of 
fittMce,  they  have  deemed  it  to  be  the  more 
prudent  course  to  postpone  both  these  matters 
to  the  next  year,  when  the  balance  in  the  hands 
«f  the  Treasurer  will  at  least  affprd  some  guide 
<»  the  latter  point 

''Tonr  Committee  having  frequently  expe 
*ienced  the  inconvenience  of  the  role  reouxring 
a  qnomm  of  five  members  at  quarterly  and 
■peciai  meetings,  under  Rule  XV.,  recomraend 
^  m  ftiture,  at  all  meetlngi  of  the  Com- 
■'jttee,  tiiree  members  present  at  the  Com- 
>&>ttee,  shdl  be  sufficient  to  form  a  quorum. 

''The  members  of  Committee  who  retire 
^^om  office,  and  are  ineligible  for  re-election 
«nder  Rule  VIII.,  are  Mr.  Pinchard,  Mr. 
Underbill,  and  Mr.  Riley." 

The  following  ReaohUiona  were  then  pass* 
ed:— 

1*  That  irt  ^  Qnarterly  Meetings,  and  also 
^  Special  Meetings  under  Rule  XV.,  three 
ii^^hers  present  of  the  Committee  shall,  in 
ntore,  be  sufficient  to  form  a  quorum. 


2.  That  the  report  ot  tlio  Committee  now 
read  be  received  and  entered  on  the  minutes. 

3.  That  Mr.  Dent  be  elected  to  fill  the  office 
of  President,  and  Mr.  A.  H.  Browne  the  office 
of  Vice-President  of  the  Association  and  Li* 
brary  until  the  general  meeting  of  1955. 

4.  That  Mr.  R.  H.  Price  be  elected  Hon* 
Secretary  and  Treasurer  of  the  Association 
until  the  general  meeting  in  1855. 

5.  That  Mr.  Crisp,  Mr.  Deakin,  Mr.  RuUer, 
Mr.  Thome,  Mr.  Manby,  and  Mr.  Hayes,  be 
elected  members  of  the  Committee. 

6.  That  the  report  of  the  Committee,  and 
the  resolutions  passed  at  this  meeting,  be 
printed,  and  a  copy  sent  to  each  member  of 
the  Society,  incluaing  the  honorary  members, 
and  also  to  the  solicitors  residing  within  the 
Society's  district,  and  to  the  Secretaries  of  the 
Metropolitan  and  Provincial  Societies. 

7.  That  the  thanks  of  the  meeting  be  given 
to  the  Society's  officers  and  Committee  of  the 
past  year,  for  their  attention  to  the  interests  of 
the  Society. 


STUDY  OP  THE  LAW. 


Wb  recommend  to  the  Law  Student 
the  following  advice  from  the  able  Intro- 
ductory Lecture  of  Mr.  Broom  on  the 
Study  of  the  Law,  delivered  in  the  Inner 
Temple  Hall  on  the  14th  November 
last : — 

"  In  connexion  with  the  study  of  the  Law,  I 
must  advert  to  the  recently  instituted  system 
of  legal  inetruction,  as  calculated  to  afford  the 
sureat  and  readiest  means  for  its  successful 
prosecution.  In  no  science,  indeed,  so  pecu- 
liarly as  in  the  legal,  do  lectures  seem  adapted 
to  assist  the  learner  and  to  facilitate  his 
progress;  for  this,  various  reasons  may  be 
given:  the  dearth  of  good  elementary  trea- 
tises—the infinity  of  decided  cases  —  the 
mode  adopted  in  reporting  them,  which,  whilst 
it  occasionally  perplexes  even  the  practitioner^ 
almost  uniformlv  bewilders  and  discourages 
the  student — and  lastly,  the  vast  and  constantly 
increasing  bulk  of  our  statute  book,  from  time 
to  time  rendering  so  many  of  those  reported 
cases  obsolete  and  useless.  Such  are  some 
only  of  the  reasons  why  mere  private  study 
cannot  (save  by  an  undue  and  often  impracti- 
cable sacrifice  of  time  and  labour)  render  a 
man  fit  to  discharge  the  duties  which  will  de- 
volve upon  him  in  practising  the  law  or  even 
ensure  him  a  competent  knowledge  of  its 
simplest  elements. 

"  Some  extraneous  aid  in  the  process  of  ac- 
quiring legal  knowledge  has  accordingly,  in  all 
times  and  alike  in  every  department  of  the  Pro- 
fession, been  recognised  as  indispensable ;  and 
attendance  at  the  chambers  of  the  special 
pleader,  equity  draftsman,  or  conveyancer,  has 
been  strenuously  advocated.  For  him,  indeed, 
who  intends  to  ]>ractisa  at  the  Common  Law 
Bar,  I  do  conceive  that  some  opportunity  of 
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observing  the  actual  roolina  of  buuneas  in  a 
pleader's  chambers  is  essential;  and  for  this 
no  snbstitnte  has,  under  the  existing  S3rstein  of 
legal  education,  been  suggested  or  could  easily 
be  devised.  But,  then,  I  entertain  the  convic- 
tion, that  the  principles  of  pleading,  especially 
under  the  simplified  form  which  that  science 
has  latterly  assumed,  are  likely  to  be  much 
more  methodically,  and  therefore  much  better 
and  more  efficientiv,  taught  in  the  lecture 
room,  than  amidst  tne  hunr  of  business,  the 
interruption  of  clients,  and  those  absences  and 
engagements  of  the  preceptor,  which  attend- 
ance at  Judges'  Chambers  and  the  preparation 
of  urgently  required  opinions  from  time  to  time 
necessitate. 

"  But  further,  in  order  that  the  science  of 
pleading  and  the  method  of  applying  it  may 
De  understood,  the  fundamental  rules  of  law 
must  have  been  mastered ;  for  pleading  is  the 
language  of  the  law,  and  he  who  is  ignorant  of 
the  latter  cannot  fathom  or  comprehend  the 
former.  Much  patient  and  persevering  study 
f— much  careful  examination,  not  merely  of  the 
principles  of  law,  but  of  the  application  of  those 

Srinciples  to  its  leading  branches — much  pon- 
ering  over  the  rules  of  evidence,  and  some 
considerable  degree  of  familiarity  with  the 
practice  of  our  Courts,  should,  in  my  judg- 
ment, precede  any  attempt  at  minute  acquaint- 
ance with  the  formulae  and  details  of  pleading, 
and  should  be  regarded  as  in  themselves  con- 
stituting  the  sure  and  enduring  basis  of  a 
sound  legal  education. 

"  For  the  reason  iust  stated,  I  should  ac- 
cordingly suggest  that  attendance,  for  a  few 
months  only,  at  a  pleader's  chambers  (and,  if 
found  practicable,  at  a  convejrancer's  likewise), 
should  be  regarded  as  the  most  fitting  termina- 
tion to  the  curriculum  of  study  afibrded  by  the 
Inns  of  Court." 

Mr.  Broom  then  proceeds  to  consider  the 
important  question.  By  what  particular  pro- 
cess is  the  great  basis  of  legal  knowledge 
to  he  laid  ?  What  plan,  method,  or  course 
of  study,  will  best  perfect  aud  consolidate 
it? 

"To  this,"  he  says,  "I  would  reply— ac- 
quaint yourself  in  the  first  place  with  those 
broad  lines  of  demarcation  which  separate 
from  each  other  the  leading  branches  of  our 
Common  Law;  familiarise  yourself  to  some 
extent  with  the  geography  and  general  features 
of  the  country  which  you  are  about  to  traverse; 
learn  to  distinguish  Mtween  the  Law  of  Con. 
tracts  and  of  Torts — between  Quasi-criminal 
and  Criminal  Law.  Whilst  engaged  in  this 
preliminary  survey,  your  attention  will  neces- 
sarily be  directed  to  the  nature  of  Legal  Rights 
and  Remedies  generally— to  the  distinction 
which  exists  and  the  mode  of  discriminating 
between  Public  and  Private  Wrongs — to  the 
true  foundation  of  that  claim  which  the  com- 
munity at  large  puts  forth  to  interfere  in  cer- 
tain cases  with  the  property  and  concerns  of 
individuals. 


**  Having  thus  commencad^  apply  jwxvdi 
in  the  next  place  to  the  ilist  named  oC  the 
above  great  branches  of  our  Common  Lnr,  I 
mean,  the  Law  of  ContrafiU;  and,  i^  ob- 
taining some  insight  into  its  respective  sub- 
divisions, concentrate  your  attention  upon 
those  great  principles  wbieh  are  alika  i^ 
plicable  to  all  of  thraa. 

"  For  instance,  after  investigating  the  mean- 
ing and  signification  of  the  word  Contract,  and 
comparing  the  definitions'  of  that  term  given 
by  our  best  writers,  you  will  proceed  to  inquire 
into  the  requisites  and  essentials  of  a  valid 
contract,  that  is,  of  a  contract  which  can  be 
made  the  foundation  of  an  action ;  yon  wi& 
find  that  some  contracts  must  have  been  ex* 
pressed  in  writing,  in  order  to  be  enforceable 
at  law^-that  most  must  have  been  founded  on 
good  consideration  (the  meaning  of  whidi 
term  will,  of  course,  have  to  be  examined}; 
vou  will  further  find  that  a  contract  must  not 
be  tainted  with  fraud—that  it  must  not  con- 
travene the  law— that  it  most  not  be  eoalrs 
homos  mores,  nor  opposed  to  what  sound  policy 
enjoins. 

"  But,  assuming  that  the  contract  in  quesdoD 
is  unimpeachable  when  tried  bv  the  tests  jost 
indicated,  and  that  it  is  not  ohjectionable  on 
any  more  technical  grounds,  ear.  gr.  as  having 
been  made  between  parties,  one  or  other  of 
whom  was  at  the  time  of  contracting  aflfected 
with  legal  incapacity,  you  will  then  condnde 
that  it  may  be  made  the  subject  of  an  action  for 
damaffes  nefore  a  competent  tribunal.  Bat 
why  should  this  be  t  Are  not  contracts  and 
agreements  in  their  terms  and  langusge  in- 
finitely diversified?  Do  they  not  relate  to 
matters  dissimilar  in  kind  and  differing  from 
each  other  as  widely  as  do  the  concerns  of  men  ? 
Can  it  be  that  human  sagacity,  having  antici- 
pated every  possible  concatenation  of  drcom- 
stances,  has  declared  how  far  and  under  what 
conditions  the  contracts  originating  from  than 
shall  be  binding  i  Such  questions  may  sug- 
gest themselves  —  although  perchance  pot 
mooted  in  legal  treatises — ^to  the  inqniriog 
student;  and  further  research  will  then  show 
him,  that  the  right  of  action  for  breach  of  a 
contract  or  agreement  is  not  in  general  refer- 
able to  any  express  enactment  of  the  Legisla- 
ture, but  springs  from  that  jus  quod  consensoa 
fecit,  of  which  we  read  in  the  Koman  Law— 
from  the  necessity  which  exists,  with  a  view  to 
the  well-being  of  the  community — that  every 
man  should  fairly  and  honestly  perform  what 
he  has  undertaken  to  do ;  so  that  obligatio  eat 
juris  vinculum  ouo  necessitate  astringimnr 
alicujus  rei  solvende  secundum  nostne  dritatoa 
jura ;'  natural  law  (if  I  may  use  the  term)  ujt, 
that  contracts,  if  not  impeachable  on  special 
grounds,  shall  be  binding ;  and  uumtcipa/  law 


'  "  In  studying  the  law,  a  habit  of  thonragUy 
testing  proposed  definitions,  and  storing  up  in 
the  mind  such  as  appear  sound,  may  sidely  be 
recommended." 

>  '<Inst.]ib.3,  tit.  14." 
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indicates  the  maimer  tn«  or  meant  by,  which 
they  shall  be  enforced.' 

HaTing  mastered  the  ftmdnmental  prin- 
dples  of  the  Law  of  Contracts,  the  next 
oonsecntiTe  steps  m  advance  will  consist  in 
examining  separately,  as  set  forth  in  our 
best  treatises^  each  of  its  leading  sub- 
divisions. 

"In naming  these Treattste-^in  explaining 
these  propositions — ^in  selecting  and  discussing 
these  cases,  (comprisinf;  perhaps  some  of  the 
most  recent  decisions  of  our  Courts),  the  more 
important  of  those  functions  which  devolve 
upon  the  Reader  will  necessarily  be  called  into 
play.  In  his  public  lectures  also,  and  more 
especially  with  his  private  class,  will  it  be  his 
mJtj  to  expound  legal  subtleties — ^to  analyse 
judicial  reasonings — to  extract  from  voluminous 
enactments  such  portions  as  may  be  of  practi- 
cal concern  or  vital  import,  and  still  cautiously 
to  guide  the  student  through  the  wilderness  of 
le^ed  and  repeaUnff  Statutes,  the  chaos  of 
conflicting  cases,  and  through  the  uncertain 
shadows  cast  by  projected  changes,  to  that 
path  which  may  lead  to  honourable  success. 

"  I  but  just  now  instanced  the  Law  of  Con- 
tracts, and  bestowed  upon  it  a  few  brief  re- 
mark^ with  a  view  to  giving  some  definite  idea 
of  the  plan  which  I  conceive  should  be  adopted 
^tber  m  acquiring  legal  knowledge  or  in  com* 
municating  it  to  others  through  the  medium 
of  pablic  and  private  lectures.  It  would  be 
very  easy  much  more  minutely  to  illustrate  the 
plan  proposed  by  further  reference  to  the 
pranch  of  law  above  mentioned,  or  to  exemplify 
it  in  relation  to  the  Law  of  Torts  or  to  Criminal 
Law.  In  the  former,  commencing  with  an  in- 
Qoiry  into  the  nature  of  an  actionable  wrong,  of 
iamum  tineinjurid,  and  of  damages  assessable 
hy  a  jury,  and  then  tracing  out  specifically  the 
Rmedies  ear  delicto  which  our  law  provides  for 
injuries  whereof  she  takes  cognisance ;  in  the 
latter,  exemplifying  by  opposite  instances  the 
spirit  of  Penal  Laws  and  tne  object  proposed 
in  the  punishment  of  crime,  and  further  facili- 
tatrng  an  acquaintance  with  the  criminal  por- 
tion of  our  Sutute  Book,  by  clearing  away 
fromitsach  portions  as  may  be  obsolete  or 
nieless;  but  I  will  not  risk  incurring  the 
charge  of  prolixity  by  entering  upon  such  sub- 
jects. Enough  has,  I  think,  been  said  upon 
this  part  of  my  theme,  to  enable  any  one  who 
18  80  minded  to  pursue  it ;  and,  if  much  more 
were  said,  it  would  still  be  true,  that  the  effi- 
cacy of  a  system  of  education  must  mainly  de- 
pend upon  the  manner  in  which  it  is  practically 
developed— that  its  merits  or  demerits  will  most 
surely  be  tested  by  its  fruits— that  praise  or 
hlame  will  be  awarded  to  it  according  as  it  leads 
to  penxuiaently  good  resulu  or  ends  in  failure. 
**  But,  whatever  and  however  excellent  be  the 
Plw  of  legal  instruction  adopted,  with  what 
raergy  soever  it  be  carried  out,  much  still  will 

'"See  the  judgment  of  C.  J.  Marihall  in 
Og^  V.  8amder$,  12  Wheaten  R.  313." 


it  depend  upon  each  individual  student,  whether 
or  not  the  plan  so  adopted  shall  to  him  be  pro- 
ductive of  advantage. 

**  And  here  I  must  at  once  express  my  con- 
viction, that,  with  a  view  to  acquiring  a  thorough 
grasp  of  elementary  legal  principles  through 
the  medium  of  lectures,  attendance  at  the  Rea- 
der's Private  Course  is  indispensable;  for» 
there,  questions  can  be  discussed — difficulties 
suggested  and  removed — matters  collateral  to> 
though  bearing  upon,  the  main  subject  of  in- 
quiry can,  if  necessary,  be  investigated— advice 
and  directions  for  the  conduct  of  professional 
studies  can  be  given  much  more  amply  and 
much  more  satisfactorily  than  in  the  Public 
Lecture  Room. 

"  Let  it  not  be  supnosed,  however,  that  I 
would  attach  little  weight  or  imporunce  to  the- 
Public  Lectures.  Far  from  it;  I  conceive  them 
to  be  essential  to  the  full  devolopment  of  the 
educational  svstem  which  has  been  so  judici- 
ously estabUshed.  Indeed,  for  the  more  ad- 
vanced student,  I  am  willing  to  admit,  that  at- 
tendance at  the  Public  Lectures  merely  might 
suffice  to  refresh  his  memory  with  regard  to 
what  he  has  once  read,  and  to  exercise  his 
powers— which  may  have  become  somewhat 
dormant— of  analysis  and  deduction. 

'*  But,  with  the  habit  of  attending  lectures 
and  of  noting  down  what  is  there  said,  must, 
of  course,  be  combined  private  study  and  re- 
search directed  through  the  various  fields  of 
learning  traversed  by  the  Reader:  constant 
but  not  immoderate  ap|)lication,  a  power  of 
abstraction  and  much  patient  thought  will  aid 
more  than  aught  else  in  enlarging  the  sphere 
of  knowledge,  and  in  improving  and  strength- 
ening  the  judgment. 

"  Common  sense  also,  which  has  been  de- 
scribed as  the  '  firstborn  of  reason,'  is  in  legal 
researches,  as  in  the  ordinary  concerns  of  life, 
an  invaluable  possession,  and  conduces  to  that 
happy  power  of  weighing  evidence  and  discri- 
minating between  facts  to  which  the  ultimate 
success  of  so  many  distinguished  lawyers  has 
justly  been  ascribed.^ 

"  It  is  not  my  intention  upon  this  occasion 
to  enlarfi^e  further  upon  the  mental  qualifica- 
tions which  are  necessary  to  commandf  success 
in  the  study  of  the  law,  for  these  have  been 
ably  discussed  by  various  distinguished  writers 
who  have  applied  themselves  to  the  subject.' 
But  I  do  desire  specially  to  direct  the  attention 
of  the  student  to  two  points  arising  from  the 
matter  immediately  before  me.  At  the  outset, 
then,  of  his  private  reading,  I  would  urge  upon 
him  the  importance  of  a  perpetual  recurrence 
to  first  prmciples;*  and  whilst  subsequently 


*  ''  As  to  'common  sense,'  and  the  meaning 
of  that  term,  see  Reid  on  the  Mind,  Essay  6, 
chap.  2. 

*  "  Which  is  fully  and  admirably  treated  in 
Mr.  Warren's  Introduction  to  Law  Studies. 

*  '"  I  hold  it  to  be  certain,  and  even  de« 
monstrable,'  says  Dr.  Reid,  Essa^  6,  chap.  4, 
'  that  all  knowledge  got  by  reasoning  must  be 
built  upon  first  principles.* 
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pursuing  his  inquiries  through  the  less  ele- 
mentary portions  of  legal  science,  I  would 
suggest  to  him  the  desirableness  of  not  seldom 
retracing  the  path  which  he  may  latterly  have 
trodden — of  carefully  and  repeatedly  testing 
the  soundness  of  eacn  consecutive  link  in  that 
particular  chain  of  reasoning  to  which  bis  con- 
clusions may  be  attached.    This  habit  is  es- 
sential to  the  attainment  of  logical  precision  in 
the  art  of  reasoning,  and,  if  acquired,  will 
enable  its  possessor  to  advance  with  confidence  , 
from  given  premises  to  unforseen  result*.    It ; 
should  be  brought  into  play,  not  merely  in  the 
perusal  of  law  treatises,  but  in  the  examination  '> 
of  reported  judgments,  many  of  which  are  in  • 
themselves  admirably  illustrative  of  the  mode 
in  which  minute  deductions  may  be  evolved 
from  broad  and  admitted  axioms.  { 

"With  the  habit  just  specified,  should  be 
conjoined  that  of  systematically  storing  up  in 
the  mind  cases  of  real  practical  value,  the  lead-  , 
ing  facts  of  which  should  be  committed  to ' 
memory,  and  thus  be  ready  for  use  whenever 
needed.  But  it  may  be  said,  the  task  here 
hinted  at  is  not  ea^'-^how  may  it  be  accom- 
plished ?  To  this  I  answer,  by  associating 
cases  with  the  principles  and  propositions 
which  thev  affirm  or  elucidate— by  classifying 
cases  so  tnat  the  recollection  of  one  may  natu- 
rally suggest  another ;  above  all,  by  thoroughly 
mastering  each  proposition  or  principle  witn 
its  accompanying  cases  before  proceeding  to 
the  next, 

"  '  In  order,*  it  has  been  well  said,^  '  to  re- 
tain our  knowledge  distinctly  and  pennancntly, 
it  is  necessary  that  we  should  frequently  recsdl 
it  to  our  recollection.  But  how  can  this  be 
done  without  the  aid  of  arrangement?  Or, 
supposing  that  it  were  possible,  how  much 
time  and  labour  would  be  necessary  for  bring- 
ing under  our  review  the  various  particulars 
of  which  our  information  is  composed  ?  In 
])roportion  as  it  is  properly  systematised,  this 
time  and  labour  are  abridged.  The  mind 
dwells  habitually,  not  on  detached  facts,  but 
on  a  comparatively  small  number  of  general 
principles,  and  by  means  of  these,  it  can  sum- 
mon up^  as  occasion  may  require,  an  infinite 
number  of  particulars  associated  with  them ; 
each  of  which,  considered  as  a  solitary  truth, 
would  have  been  as  burthensome  to  the  me- 
mory as  the  general  principle  with  which  it  is 
connected.'  If,  then,  the  plan  which  I  have 
above  suggested,  of  associating  together  prin- 
ciples and  cases  in  the  mind  be  systematically 
and  habitually  carried  out ;  if,  moreover,  this 
be  done  gradually,  and  too  much  be  not  at- 
tempted in  the  first  instance,  I  see  no  occasion 
for  resorting  to  any  technical  aid  to  memory ; 
I  see  do  reason  why  the  mind  of  the  law  stu- 
dent should  not  eventually  become  like  a  well- 
prepared  and  methodically  digested  rolnme, 
each  department  whereof  comprises  a  series  of 
connected  propositions  dependent  upon  each 
other  and  sustained  by  the  requisite  autliorittes. 

f  "  Stewart  on  the  Mind,  vol.  1,  chap,  6» 
sect.  3. 


"  If  this  really  be  so,  and  that  it  is  I  apprc- 
bend  no  experienced  pmctitiooer  wlU  deny, 
who  shall  estimate  the  value  oC  dw  fseul^  of 
orderly  arrangement  thus  acquired?  Who 
shall  say  that  the  science,  made  so  directly 
conducive  to  its  acquisition,  has  not  ip9o  foeto 
established  substantial  elaim  to  the  respect 
and  gratitude  of  htm  wbo  has  pursued  it  ? " 


SELECTIONS     FROM    CORRE- 
SPONDENCE. 

BBFORM   OF  SCOTCH   LAW. 

Some  reforms  have  been  effected  especially 
with  reference  to  the  interminable  entails  of 
Scotch  estates,  which  ought  long  ago  to  hare 
been  placed  on  precisely  the  same  footing  as 
English  entails.  The  result  will  be  highly  be- 
neficial to  our  northern  neighbours — much 
however  remains  to  be  done.  I  will  only  in- 
stance one  case  which  came  under  my  cog- 
nizance a  few  years  ago. 

A  gentleman  of  considerable  landed  pro- 
perty had  an  illegitimate  daughter  preriously 
to  his  marriage  with  his  wife,  who  was  then 
deceased,  by  whom  he  had  a  daughter*  of 
course  legitimate.  The  legitimate  daughter  was 
entitled  to  large  esUtes  (which,  if  I  mistake 
not,  descended  to  her  from  a  maternal  grand- 
mother). The  father  having  involved  himself 
in  debt,  required  her  to  sell  the  estates,  to 
which  she  was  so  exclusively  entitled,  to  enable 
him  to  meet  his  engagements,  which  she  was 
by  no  means  disposed  to  do.  He,  however, 
threatened  that  if  she  refused  complying  with 
his  demand,  he  would  marry  the  mother  of  his 
illegitimate  daughter,  whereby  she  would  be 
disinherited  of  all  his  property.  To  avoid 
such  a  calamity,  and  to  prevent  her  being 
bastardized,  she  consented,  and  a  considerable 
portion  of  her  fine  estate  was  disposed  of.  She 
is  now  no  more. 

Surely  the  sooner  such  a  law  receives  the 
attention  of  the  Legislature  and  is  repealed* 
the  better. 

CXTIB. 

COPYHOLD  BNFRANCHISBBfBNT.  —  MANOB 
OF  KBNMINGTON,  PARCBL  OF  TUB  DUCHY 
OF  COBMWA.LL. 

I  write  in  the  hope  that  my  coimnnnicitin 
may  meet  the  eye  of  some  person  or  penons 
interested  in  copyhold  estates,  holders  of  the 
manor  of  Kennington,  and  to  suggest  the  ne- 
cessity of  a  strong  and  simuhaneous  action  to 
effect  an  enfranchisement  of  the  copyhold 
estates  in  the  manor,  on  fair  and  equitable 
terms,  both  for  the  interest  of  his  Roral  Higho 
ness  the  Prince  of  Wales,  the  lord  of  the  manori 
as  Duke  of  Cornwall,  and  the  copyholders. 

I  am  utterly  at  a  loss  to  iraagrae  whr  a  dif- 
ferent law  should  exist  for  these  eopynolden 
to  almost  all  the  other  copyhold  estates  in  the 
kingdom. 

The  complaints  of  the  ttiumts  of  the  tnnor 
are  loud  and  doep^  and  to  flsf  pwooal  kasv- 
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led^  too  well  founded.  The  fines  exacted 
being  double  and  treble  those  ^lemaoded  in 
any  other  manor. 

It  remains  urith  the  copyholders  to  call  a 
general  meeting  to  take  into  consideration  their 
grierances,  and  to  appoint  a  committee  to  pre- 
pare and  present  to  her  Majesty  and  Parlia- 
ment petitions  for  redress.  Why  not  leave  the 
amount  of  the  compensation  for  anfianchiae- 
ment  to  be  ascertained  by  competent  profes- 
sional persons  or  their  umpire,  or  by  the  Copy- 
hold Commissioners  ? 

A    COPTBOLDBR. 


LONDON  COMMISSIONERS  TO  AD- 
MINISTER  OATHS  IN  CHANCERY. 

Appointed  under  /Ae  16  4- 17  Viet.  e.  78. 
[For  the  previous  Lists  see  pp.  106,  16 !» 238.] 

Barnes,  Henry  Hickman,  2,  Great  Winches- 
ter Street. 

Bischoff,  Charles,  I9,  Coleman  Street. 

Bloxam,  Chas.John,  l,Ldncoln's  Inn  Fields. 

Bolton,  John  Henry,  1,  New  Sq-,  Lincoln's 
Ion. 

Boyle,  Wm.  Ansell,  17,  Clement's  Inn. 

Byrne,  Edw.,  22,  Southampton  fioildiogs. 

Combe,  John,  9,  Staple  Inn. 

Cose,  Philip  Smith,  19,  Coleman  Street. 

Crawley,  Geo.  Abraham,  20,  Whitehall  Plaee. 

Crosby,  James,  3,  Church  Courts  Old  Jewry. 

Danniofc,  Simon,  25,  Austin  Friars. 

Farrar,  Frederick,  12,  Godliman  Street. 

Gedye,  Nich.,  14,  George  St.,  Mansion  House. 

Grane,  Wm.  James,  23,  Bedford  Row. 

Gray,  Davids  20,  Lincoln's  Inn  Fields. 

Hall,  Cheslyn,  I6,  New  Boswell  Court. 

Harwood,  Jos.  Unwin,  10,  Clement's  Lane, 
Lombard  Street. 


Helder,  Wm..  10,  Lancaster  Place,  Strand. 

Hill,  Hen.  Riyington,  28,  Throgmorton  St. 

Hornby,  Thomas,  31,  St.  Swithm's  Lane. 

Huirhes,  David,  13,  Gfesham  Street. 
Jackson,  Henry,  15,  St  Helen's  Place. 
Janson,  Frederick  Halsey,  4,  Baainghall  St« 
Jennings,  Edward,  9,  Chiancery  Lane.  . 
Jones,  Alfred,  15,  Sise  Lane. 

Lepard,  Samuel,  9>  Cloak  Lane. 

Linklater,  John,  17.  Sise  Lane. 

Lott,  Thomas,  43,  Bow  Lane. 

Mortimer,  John,  17,  Clifford's  Inn.  } 

Nelson,  Park,  11,  Essex  Street,  Strand. 

Newman,  Wm.,  43,  Lincoln's  Inn  Fields. 

Nicol,  Hen.,  B8,  Queen  Street,  Cheapside. 

Parker,  Henry,  17,  Bedford  Row. 

Parkinson,  John,  9,  Argyll  St.,  Regent  St. 

Pike,  John,  20,  Old  Burlington  Street. 

Pringle^  Wm.,  3,  King's  Road,  Gray's  Inn. 

Rickards,  Edward  Henry,  29»  Lincoln's  Inn 
Fields. 

lljTner.  John  Snaith,  5,  Whitehall  Place. 

Sanders,  Robert  Bradfield,  1,  New  Inn. 

Satchell,  John,  6,  Queen  St.,  Cheapside. 

Seal/,  Edw.  Forward,  27,  Moorgate  Street.  \ 

Skilbeck,  Wm.,  19,  Southampton  Buildings. 

Smith,  Edwin,  2,  Cloisters,  Temple. 

Stephens,  William,  30,  Bedford  Row.  ^ 

Stevens,  William,  6,  Queen  St,  Cheapside.  ' 

Storney.  Herbert,  8,  Wellington  Street,  Lon- 
don Bridge. 

Tatham,  Joseph,  10,  New  So  ,  Lincoln's  Inn. 

Tayler,  Henry,  15,  Church  St.,  Spitalfieldi. 

Ihomas,  Ralph,  7.  South  Sq.,  Gray's  Inn. 

Thomson,  John  Duffin,  68,  Lincoln's  Inn 
Fields. 

Watson,  Wm.  Henry,  12,  Bouverie  Street. 

Watson,  Robert,  King  St.,  Hammersmith. 

Wilton,  Geo.  Pley dell,  1,  Raymond  Buildings, 
Gray's  Inn. 


CANDIDATES  WHO  PASSED  THE  EXAMINATION, 
Htlary  T^rm,  I&M* 

yamtt  qf  CancSdatei.  To  whom  ArtieUd,  AMsigned,  SfC 

AHen,  Cbsries  John       ••••••  Jeshaa  JuUiao  Allen 

Btritoir,  William Charles  Barstow  \  Michael  Stoeks 

BetrduII,  ThomM Horatio  Baraett 

Bell,  Edirtrd  Samuel    .;...•   Fraderick  Smith ;  John  Croft 

Birdstf,  WHltam Jaroea  Josiah  Millard 

Alcaek,  William  Goodman William  Buah  Cooper 

Broob,Jta.  Howard,  B.A Edirmrd  Wonhington 

BrowD,  James John  Nenl 

Batlar,  Abraham William  Batler 

^^ick,  Gsorge  LoirUier Robert  Richardson  Dees ;  William  Csrridr 

Oavt,  William  Hearj    .•.•••  John  William  Mecey 
Chtter,  Hanry       •••.•••  Thomas  Chater 

Cbobb,  William Charles  Frederick  Chubb 

Clarkson,  Richard Ebeneier  Thomas  Clarkson 

Cock,  HorMio  Saarie     .        •        .        •        •        •  Richard  Randall ;  Charles  Gsrdiatc 

Gonwajr,Joha Harry  Alexander  £wer 

^^•,Johtt Edirard  Coode 

<^P«r,l*homaa William  Boyoot 

I>tx.  Jehs  Williui  SOM Thomna  l>ix 

'itek,  Noel  Edfv John  Henry  Fitch 

<3ukell,  Arthur Henry  Coppock ;  Rdgsr  Gtdsden 

Grjlli,  Uaorge  William  Frederick  •        •        •   Glynn  Gry Us 
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Hal],  George  Samael     ••««••  SteplieB  Adeock 
Harland,  lliomaa  ••••,••  Sidney  Taylor 

Hawkina.  Geoffry •        .  William  WilUami 

Havter,  Tbomaa Richard  Edgar  Smith  ;  Thomai  Tilson 

Holland,  Joaeph  lliomas        •        •        •        •        .  Thomaa  Edirards 
Habbard,  Joseph  Samuel       •        •        •        •        •  Joseph  John  Hubbard 
Hulbert,  John  HeoTill*         •        •        •        •        .   Henry  Skrine  Law  Hnaaey 

Johnston,  Patrick William  Strickland  Cookaon 

Kent,  Robert  Jackson    • Franeia  Jackson  Kent 

King,  William  Warwick John  Linklater 

Lamb,  James  Abner       «.••••  Henry  Lamb ;  George  Warren  Lamb 
Leach,  John  ..••••••  Thomas  Lyon  ;  George  Mounsey  Gray 

Lnmley,  Louis  Charles Benjamin  Lnmley 

Lrne,  Frederick  Lewia Edwsrd  Lyne ;  Meabum  Tatham 

Aiarshall.  Robert John  Wilson  Nicholson 

Morley,  Ebeneser  CoM> Charles  Henrr  Phillips 

Pembertoo,  William       ••••••  Philip  Stapleton  Humberaton 

Peran,  Robert  Burohnll         •        •       ..        •        •  Henry  Burchali  Peren;  Isaac  Backrell  Haywaid; 

William  Harding  Wright 

Pierce,  John  Timbrell Thomas  Chubb ;  Jamea  Wells  Taylor 

Prall,  Richard,  jun Richard  Prall ;  Jamea  Bowen  May 

Pratt,  John  Tbumaa  Becker  .        •        •        •        .  Robert  Brotherson  Upton 

Rule,  William  Charlea Herbert  Lloyd 

Shaw,  William       .••••••   Richard  Shaw 

Sherratt.  Thomas  • Thomas  Llewellyn 

Smith,  Tom Alfred  Jones 

Smith,  William  Sidney Walker,  Grant,  &  Co. 

Sutton,  Daniel  Stephen Richard  Heaton  ;  William  Harding 

Swarbreck,  Charlea  McCartney       .        •        •        •  Thomaa  Swarbreck 

Tindall,  James •        •  Javea  Powles 

Todd,  Stephen  Ellis      ••••••  Thomas  Crust 

Ware,  Joseph Richard  Bowerman 

Watson,  Robert  William  Giffbrd    •        .        •        •  Henry  Tucker 
Weston,  Arthur    •••.••.   Robert  Weaton 

Wigg,  Carr Frederick  Gwatkia 

Wilson,  Joseph  Birkbeck Robert  Benson 

Winter,  James  John Jamea  Winter 

Winterbotham,  John  Brend,  jun.,  B.  A.,  LL.  B.     •  John  Brend  Winterbotham 

Witt.  Alexander  King William  Henry  Moberly 

Wright.  Richard,  B.  A.,  LL.  B Peter  Plnmley 

Young,  Robert      •••••..  Robert  Edward  Smithson 


NOTES  OP  THE  WEEK, 

SBTTIKG  DOWN  CAU8B  POR  HEARING. — 
CBRTIFICATS  OF  USHBR  OF  DBLIVBRY  OF 
PAPBR8   FOR   USB    OF   COURT. 

Thb  Vice-ChanceUor  Stuart  has  directed 
that  no  cause  attached  to  his  branch  of  the 
Court  can  be  set  down  for  bearing  in  the  paper 
by  the  registrar,  on  demurrer,  plea,  exceptions, 
further  directions,  or  as  an  original  cause, 
without  a  certificate  from  the  usher  that  the 
papers  for  the  use  of  the  Court  have  been  de- 
livered to  him. 


INNS    OF   COURT. 

Mr.  Napier  has  given  notice  of  an  address 
for  a  Commission  to  inquire  into  the  state  of 
the  Inns  of  Court,  with  a  view  to  the  improved 
education  of  students  at  law,  and  establishing 
a  test  of  fitness  for  admission  to  the  Bar. 


BOLLS   COURT. 

Notice  as  to  Causes  Transferred. 

The  Master  of  the  Rolls  will  proceed  with 
the  causes  transferred  from  the  paper  of  Vice- 
Chancellor  Wood,  on  Monday,  the  20th  inst, 
but  the  Master  of  .the  RoUs  will  call  over  the 
paper  of  Transferreii  Causes,  at  3  o'clock.  p.m-/ 
on  Tuesday,  the  14th  inst.,  for  the  purpose  of 
ascertaining  whether  the  parties  are  ready  to 
proceed  in  any  of  them,  in  which  case  the  Mas- 
ter of  the  Rolls  will  take  in  their  order  on 
Thursday,  Friday,  and  Saturday  in  this  week, 
such  of  such  transferred  causes  which  the  par- 
ties are  ready  and  willing  to  have  so  heard. 

Monday,  Feb.  13, 1854. 

NEW   MBMBBR8   OF  PARLIAMBKT. 

Sir  mUiam  Heatheote,  Baronet,  D.C.L,  J?' 
the  University  of  Oxford,  in  the  room  of  Wf 
Robert  Harry  Inglis,  Bart.,  who  has  acc^ 
the  oflice  of  Steward  of  her  Majesty  s  Manor 
^of  Northstead. 
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The  Honourable  Percy  Egerton  Herbert^  for 
Ludlow,  in  the  room  of  ]^bert  Qtve,  £<q. 
who  has  accepted  the  office  of  Steward  of  her 
M»esty'8  manor  of  Hempholroe. 

Robert  Clive,  Esq.,  for  the  Southern  Division 
of  the  county  of  Salop,  in  the  room  of  Robert 
Henry  Cltve,  Esq.,  deceased. 

The  Honouraole  Henry  William  George 
Paget,  commonly  called  Jbord  Paget ,  for  the 
Southern  Division  of  the  county  of  Stafford, 
in  the  room  of  William  Walter  Legge,  com- 
monly called  Viscount  Lewisham,  now  Earl  of 
Dartmouth,  summoned  to  the  House  of  Peers. 

Henry  Wyndham,  Esq.,  for  the  Western  Di- 
vision of  the  county  of  Sussex,  in  the  room  of 
Richard  Prime^  Esq.,  who  has  accepted  the 
office  of  Steward  of  her  Majesty's  Chiltera 
Hundreds. 

COMMON   LAW   VKBB. 

Mr.  Mullings  has  given  notice  of  motion 
tbat  a  return  be  made— 1st,  of  all  the  fees  re- 
odred  by  the  Masters  or  other  officers  of  the 
Courts  of  Queen's  Bench,  Common  Pleas,  and 
Exchequer  of  Pleas,  from  the  1st  day  of  Mi- 


chaelmas Term,  1S52,  to  the  day  before 
Michaelmas  Term,  1853,  inclusive,  distin- 
guishing the  amounts  received  for  each  respec- 
tive  class  of  fees.  2nd.  Of  the  salaries  and 
expenses  paid  out  of  such  receipts  during  the 
same  period,  distinguishing  the  amount  of  sa- 
laries from  the  expenses.  3rd.  Of  the  pen- 
sions paid  during  tne  same  period  to  retired 
officers  of  those  Courts.  4th.  Of  the  compen- 
sations paid  during  the  same  period  to  the 
holders  of  abolished  offices  of  such  Courts. 


STAMPING   DBBD8   APTKR  EXECUTION. 

The  Commissioners  of  Inland  Revenue  have 
extended  the  time  allowed  for  stamping  exe- 
cuted deeds  from  six  weeks  to  two  months. 


JUNIOB  LAW   CLERKS. — PRICE  OP  PRO- 
VISIONS. 

We  are  hapny  to  inform  our  readers  that  an 
eminent  Lincoln's  Inn  firm,  in  consequence  of 
the  high  price  of  provisions,  has  lately  distri- 
buted the  sum  of  50/.  among  their  junior 
clerks. 


RECENT   DECISIONS    IN  THE  SUPERIOR   COURTS. 


(Coram  Lord  Chancellor  and  horde  Justices,) 

BofftcY.  Jlossborough,    Jan.  18, 19;  Feb.  11, 
1854. 

DIVI81E  ESTABLISHING  WILL  AGAINST 
HEIRES8-AT-LAW. —  JURISDICTION. — DE- 
MURRER. 

Held,  dismissing  with  costs  an  appeal  from 
Vice-chancellor  Wood,  that  a  devisee  was 
entitled  to  maintain  a  bill  to  establish  the 
the  will  under  which  she  took,  against  the 
heiress-at'law,  although  there  was  no  trust, 
^t  the  devise  was  for  her  own  benefit. 

This  was  an  appeal  from  the  decision  of 
Vice-chancellor  IVood  (reported  1  Kay,  71, 
ante,  p.  Ill),  overruling  a  uecision  for  want  of 
ejoity  to  this  bill,  which  was  filed  by  the  de- 
T"«J  in  fee,  under  the  will  of  a  testator,  dated 
m  August,  1842,  of  real  property  in  Ireland, 
^d  a  mansion  house,  land,  and  premises  in 
%land.  It  appeared  that  the  testator's  heir- 
eiB-at-law  had  instituted  proceedings  in  Ire- 
pad  to  set  aside  the  will  as  obtained  by  undue 
i^aence,  and  on  the  trial  of  an  issue  at  the 
Wexford  Assizes,  a  verdict  passed  against  the 
^and  a  new  trial  applied  for  by  the  plaintiff, 
'^refused  by  the  Irish  Court  of  Cbancerr, 
?^  whose  decision  an  appeal  was  now  pend- 
Pff  to  the  House  of  Lords.  The  plaintiff  was 
*^JP*8eMion  of  the  English  propirty,  having 
^ttmed  probate  of  the  will,  and  on  the  heiress- 
•*-«w  and  her  husband  refusing  to  take  pro- 
5^uigs  in  thu  country  to  determine  the  vi- 
^<uty  of  the  inll,  this  suit  had  been  instituted 
w  wtablish  it  against  them. 

^»«MfoE,  Youngs,  and  J.  F.  Prior  in  sup- 


port;  SoUcitor-General,    Rolf,    and  Catms, 
contiiL 

Cur.  ad.  vult. 
The  Court  said,  the  question  raised  by  the 
demurrer  for  want  of  equity,  was  whether  a  de- 
visee, not  in  trust  but  for  her  own  benefit,  could 
maintain  a  bill  to  establish  the  will  against  the 
heiress-at-law.  Although,  perhaps,  there  might 
not  be  an  authority  exactly  in  point,  there  were 
some  from  which  the  right  might  be  inferred : 
Bemey  v.  Eyre,  3  Atk.  386 ;  Lewis  v.  Ndngle, 
2  Ves.  S.  431 ;  Booth  v.  Blundell,  19  Ves.  501 ; 
Grove  v.  Young,  5  De  G.  &  S.  38  ;  Grove  v. 
Bastard,  2  Phill.  619.  The  cases  cited  by  the 
defendanta  of  Devonsher  v.  Newenhdm,  2  Sch. 
&  L.  1 99 ;  Aynsly  v.  Reed,  Dickins,  249 ;  Lord 
Fingal  Y.Blake,  1  Moll.  113;  Striclcland  v. 
Strickland.  6  Beav.  77,  did  not  apply.  The 
fact  of  bUls  to  perpetuate  testimony  being  so 
numerous,  was  only  because  the  parties  pre- 
ferred such  bills  in  order  to  save  expense,  and 
to  preserve  their  evidence  in  the  event  of  their 
rights  being  questioned  at  any  future  time,  and 
did  not  prove  that  they  did  not  possess  the 
right  to  compel  the  heir  to  come  in  and  esta* 
blish  his  title  at  once.  ITie  appeal  would  there- 
fore be  dismissed  with  costs,  with  10  days 
time  to  the  defendants  to  put  in  their  answer. 


ffjutter  at  tbt  SUiIU. 
Miifordv.PeiU,    Jan.  20,  1854. 

MARRIAGE  SETTLEMENT.  —  JOINT  AND  SE- 
VERAL COVENANT  AS  TO  WIPE'S  8UB8E* 
OUBNT  PROPERTY.— CONVERSION. 

In  the  nuarriage  settlement  of  the  plaintiff  and 
her  kusbaud  was  eontained  a  joint  and 
sioeral  eovenwst,  that  in  ease  any  real  or 
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perstmal  eitate  of  the  value  qf  100/.  should, 
during    their  joint  Uves,  divobe  (w  th€ 
plaiiUif^  by  gift  or  otherwise  from  her 
father  absolutely,  etnd  not  bound  kg  emg 
trust  or  provisions  otherwise  than  for  her 
absolute  use,  the  same  should  be  vested  in 
the  trustees  of  the  settlement  on  the  trusts 
thereof      The  plaintiff  took   under   her 
father  s  will  a  leasehold  house  and  furniture 
to  her  separate  use :  Held,  that  they  must, 
nevertheless,  be  conveyed  on  the  trusts  of 
the  settlement,  and  in  specie,  as  there  was 
no  general  trust  for  conversion. 
In  the  marriage  settlement  of  the  plaintiff 
and  her  husband  was  contained  a  joint  and 
several  covenant,    that  in  case  any  real   or 
personal  estate  of  the  value  of  100/.  should, 
during  their  joint  lives  devolve  on  the  plaintiff 
by  gift  or  otherwise  f^om  her  father  absolutely, 
and  not  bound  by  any  trust  or  provision  other- 
wise than  for  her  absolute  use,  the  same  should 
be  vested  in  the  trustees  of  tbe  marriage  set- 
tlement, according  to  the  trusts  thereoL  These 
trusts  were  for  the  benefit  of  the  plaintiff  and 
her  husband  for  their  respective  lives,  and 
after  the  decease  of  the  survivor  for  their  issue. 
On    the  father's  death,  it  appeared  he  be- 
queathed certain  leasehold  property  and  fumio 
ture  and  effects  in  trust  for  the  plaintiff's  sole 
and  separate  use  absolutely,  and  the  question 
now  raised  bv  this  bill  was,  whether  the  cove- 
nant bound  the  property  beoueathed. 

C.  Chapman  Barber  for  toe  plaintiff;  B.  L. 
Chapman  for  the  defendants,  the  husband  and 
children ;  FT.  D.  Fane  for  the  other  defend- 
ants, the  trustees  and  executors. 

The  Master  of  the  Rolls  said,  that  the  pro- 
perty was  bound  by  the  covenant,  and  that  as 
there  was  no  general  trust  in  the  settlement 
for  its  conversion,  it  must  be  enjoyed  in 
specie* 

Horsey  v.  Giblett.    Jan.  23,  1854. 

LANDLORD  AND  TENANT  FROM  YB\R  TO 
YBAR. — AGRBKMBNT  FOR  LEASE.  —  SPE- 
CIFIC  PERFORMANCE. 

The  plaintiff  became  tenant  from  year  to  year 
of  certain  leasehold  premises  under  an 
agreement  with  the  optton  of  a  lease  for  7, 
14,  or  21  years.  On  a  sale  to  the  defend- 
ant,  the  lessor  advised  the  plaintiff  to  take 
a  lease,  but  he  relying  on  his  contract,  did 
not  follow  such  advice,  and  the  sale  was 
completed,  subject  to  the  agreement  .•  Held, 
that  the  plaintiff  was  entitled  to  a  specific 
performance  of  the  agreement  for  a  lease 
as  from  the  commencement  of  his  tenancy, 
against  the  defendant,  who  had  refused  to 
grant  the  same  on  the  plaintiff  applying  on 
the  receipt  of  a  notice  to  quit. 

By  an  agreement,  dated  in  April,  1845,  Mr. 
Hugh  Ilnghes  agreed  to  let  certain  leasehold 
pnmisee  to  the  plaintiff  from  the  Lady  Day 
previous  as  a  yearly  tenant,  with  the  option  of 
•  lease  for  7,  U,  or  21  years.  It  appeared 
that  Ifr.  Hughes   being  about  to   sell   his 


interest  in  the  property,  had  advised  the  plain- 
tiff to  take  an  immediate  lease,  but  that  the 
Ktiff,  reiving  on  iiis  contract^  had  not  fol- 
i  his  advice ;  and  the  sale  to  the  defend- 
ant was  completed,  subject  to  the  agreemcDt 
The  defendant  afterwards  gave  notice  to  qoit, 
whereupon  the  plaintiff  applied  for  a  lease 
under  nis  agreement,  and  on  the  defendant'i 
declining  to  grant  the  same,  this  suit  was  in- 
stituted for  the  specific  performance  of  the 
contract. 

lAoyd  and  F.  T.  White  for  the  plaintiff;  fi. 
Palmer  and  iV,  H.  Terrell  for  the  defendant 

The  Master  of  the  Rolls  sud,  that  the  plain- 
tiff was,  under  the  circumstances,  entitled  to  a 
lease  for  21  years  from  Lady  Day,  1845,  the 
commencement  of  his  tenancy,  with  the  opUon 
of  determining  the  same  at  the  end  of  14  yean. 


Witt'€bmttUax  HtnttenOrj;. 

Bishop  V.  Countess  qf  Jersey  and  others.    Feb. 
11,  13,  1854. 

BANKER  AND    CC8TOMER. — LIABILITY  rOB 
TRANSACTION  WITH   FORMER   PARTNVR. 

Tie  plaintiff,  a  customer  of  the  defendants, 
bankers,  had,  under  the  advice  of  W.,  then 
a  partner,  sold  out  certain  Dutch  stock, 
and  arranged  to  lend  5,000/.  to  W.*«  *<» 
Oft  a  promissory  note  payable  in  five  years, 
with  5  per  cent,  interest.    It  appeared  that 
the  other  partners  were  not  cognisant  of 
the  transaction,   although  the  plaintiffs 
cheque  for  5,000/.  was  entered  in  the  pass 
book,  as  well  as  sums  for  interest,    W.  ah- 
sconded  to  America,  and  the  prosuseonf 
note  proved   worthless:    Held,  thst  the 
other  partners  were  not  liable,  and  the  biU 
was  dismissed  to  recover  such  5,000/.  frem 
them. 
It  appeared  that  the  plaintiff  was  advised,  in 
1847,  by  Mr.  WilUam  Wood,  then  a  partner 
in  the  firm  of  Messrs.  Child  &  Co.,  bankers, 
the  defendants,  and  of  whom  she  was  s  cus- 
tomer, to  sell  certain  Dutch  bonds,  and  to  in- 
vest the  same  in  Bank  stock,  with  the  excepti^ 
of  5,500/.  which  he  proposed  should  be  advanced 
on  a  promissory  note  to  his  son  at  5  per  cent 
per  annum.    A  promissory  note  was  accord- 
ingly given  by  the  son  as  security  for  the  repay- 
ment of  the  amount  five  years  after  date,  ana 
the  plaintiff  was  debited  in  the  pass  book  ffi* 
5,000/.  the  amount  of  a  cheque  she  had  there- 
upon drawn  in  favour  of  a  Mr.  Samuel  Jack- 
son or  bearer.     It  however  turned  out  that  Mr* 
Wood  had  appropriated  the  6,000/.  to  his  own 
use,  and  on  his  absconding  to  America  in 
1849,  the  promissory  note  proved  Valueless, 
whereupon  this  bill  was  filed  seeking  to  recover 
from  the  firm  its  amount. 

SoHeUor^General  and  Cfltrfi#  for  the  pon- 
tiff, cited  Stone  v.  Marsh,  6  B.  &  C  651; 
Marsh  v.  Keating,  2  C.  &  F.  250;  Sadler  r- 
Lee,  6  Bcav.  324.  ^ 

Cotton  for  the  Comitess  of  Jersey ;  frUl^^ 
■nd  Ogle  for  the  other  defendants,  wcr«  t^» 
called  on. 


L 
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Tbe  Vtoe-Chameelior,  after  lefcxring  to  the 
above  facts,  said  that  the  question  was  a  lei^al 
ooe,  and  that  there  was  no  evidence  to  show 
any  of  the  other  partners  were  cognisant  of  the 
transaction  between  the  plaintiff  and  Mr.  Wood. 
Bankers  were  not  bound  to  inquire  into  the 
circumstances  under  which  chenues  given  bj 
their  customers  were  drawn,  ana  the  entry  of 
the  interest  in  the  pass  book  could  not  be 
taken  to  cast  any  responsibility  on  the  firm,  as 
it  was  their  duty  to  receive  moneys  tendered  by 
or  on  behalf  of  their  customers  without  inquiry 
as  to  the  circumstances  of  such  payment.  The 
bin  must  therefore  be  dismissed^  without  costs 
as  sgainst  the  Countess  who  waived  her  right 
thereto,  but  with  costs  as  against  the  other 
members  of  the  firm  who  asked  for  costs. 


Otcr^^mcfUor  ^tuxrt. 
JohfMtm  ▼•  Webster.    Feb.  13,  1854. 

CHARGK  ON  REAL  BBTATB.  —  MBROKK  ON 
PKATH  OF  TBSTATOB's  OAUOBTBR  WITH- 
OUT IBSI7B. — SOBBISTING   CHAROB. 

A  testator  charged  6,0002.  os  real  estates  tn 
trust  for  his  daughter  ou  her  marriage,  but 
to  fail  in  the  event  of  her  death  leaving  no 
issue,  into  the  residue  and  go  to  his  son,  to 
whom  he  bequeathed  his  real  estates.  The 
daughter  married,  but  died  without  issue, 
and  the  son  had  bequeathed  his  personal 
estate  to  his  mother :  Held,  that  the  plain- 
tifs,  who  claimed  under  the  bequest  to  her, 
were  entitled  to  the  6,0002.  ae  a  subsisting 
charge  on  the  estate,  and  that  it  had  not 
merged  on  the  daughter's   death   without 


Thb  testator,  by  his  will,  gave  a  sum  of 
6,000i,  which  he  charged  on  his  real  estates, 
to  trustees  in  trust  to  pay  the  same  to  his 
daughter  on  her  marriage,  and  he  declared  that 
io  the  event  of  her  marrying  and  dying  without 
leaving  issue  at  the  time  of  her  death,  the  said 
>om  should  sink  into  the  residue  of  his  per- 
aonal  estate  and  go  to  his  son,  to  whom  he  de- 
vised his  real  estates  in  fee.  It  appeared  that 
on  the  son's  marriage,  the  real  estates  were 
settled,  sulnect  to  the  payment  of  the  6,000/-, 
on  himself  for  life,  with  remainder  as  therein 
directed,  and  that  on  his  death,  which  took 
place  after  his  sister^s  marriage,  he  bequeathed 
all  his  personal  estate  to  his  mother,  under 
whom  the  plaintiffs  claimed  the  6,000/.  as  a 
subsisting  charge  on  the  estates,  llie  daugh- 
ter died  in  1833,  without  leaving  any  issue. 

Bacon  and  Schomberg  for  the  plaintiffs; 
MaUns  and  Pryor  for  the  defendant,  contended 
that  the  charge  bad  merged  on  the  death  of  the 
daughter  without  issue ;  W.  U.  Harrison  and 
Vincent  for  other  parties. 

The  yiee-Chancellor  said,  that  the  charge 
was  an  absolute  and  not  a  contingent  one  on 
the  real  estates,  and  that  the  plaintiffs  were  en- 
titled thereto,  with  interest  tor  six  years,  and 
made  a  declaration  accordingly,— the  costs  to 
come  out  of  the  estate. 


Otce'CftsnceUor  QSSaalr. 


In  re  Minchin's  Estate.    Jan.  14, 1854. 

TllirSTBBS'  ACT,  1650. — VESTING  ORDER 
IN  PURCHASER  OF  MORTGAGED  PRO- 
FBRTY. — DEATH  OF  MORTGAGKB  WITH- 
OtTT   HBIR. 

On  the  sale  of  property  which  had  been  con- 
veyed by  the  mortgagor  and  trustee  of  the 
residue  under  the  mortgagee's  will,  it  ap- 
peared that  the  legal  estate  had  not  passed 
by  the  mortgagee's  will,  and  that  she  was 
illegitimate,  and  had  died  without  issue.   A 
testing  order  was  made  under  the  13  ^  14 
Vict,  c.  60,  in  the  purchaser,  on  the  pro- 
duction of  an  affidavit  of  inquiry  having 
been  made,  and  that  there  was  no  heir. 
This  was  a  petition  under  the  13  &  14  Vict, 
c.  60,  for  an  order  vesting  the  legal  estate  in 
certain  mortgaged  premises  in  a  purchaser  on 
the  death  of  the  mortgagee,  who  was  illegiti- 
mate and  had  died  without  issue.    It  appeared 
that  the  mortgagor  and  the  trustee  of  the  re- 
sidue under  the  mortgagee's  will  had  conveyed 
the  property  in  question  to  a  Mr.  Kavanagh, 
who  had  contracted  to  sell  the  same,  but  that 
the  title  was  incomplete  by  reason  of  the  legal 
estate  not  having  passed  by  the  will. 

H.  F.  Bristowe  in  support;  Wickens  for  the 
Crown. 

The  Vice-ChanceUor  said,  that  an  order 
would  be  made  on  the  production  of  an  affi- 
davit of  inquiry  having  been  made,  and  that  it 
was  not  known  who  was  the  mortgagee's  heir« 
at-law. 


In  re  Hall  and  another,  and  National  Land 
Company.    Feb.  1 1 ,  1854. 

TAXATION  ON  BEHALF  OF  OFFICIAL  MA- 
NAGER OF  LAND  COMPANY  OF  MORT- 
GAGEE'S solicitors'  BILL  OF  COSTS  ON 
TRANSFER. 

On  the  purchase  for  a  land  company  qfan 
estate  which  was  mortgaged,  a  transfer  was 
taken  of  ttte  mortgage,  and  it  appeared  that 
the  trantferee's  solicitor  signed  an  account 
approving  of  the  bill  of  costs  of  the  mort- 
gagee's solicitors.  A  petition  by  the  offi- 
cial manager,  on  the  company  being  wound 
up,  for  a  taxation  after  payment  was  re- 
J^d. 

This  was  a  petition,  on  behalf  of  the  official 
manager  of  the  above  company,  for  the  taxa- 
tion of  the  bill  of  cosU  of  Messrs.  Hall  & 
Minett,  the  solicitors  for  a  mortgagee  on  an 
estate  purchased  by  Mr.  O'Connor,  and  which 
had  been  paid  on  taking  a  transfer  of  the 
mortgage. 

Roxburgh  in  support;  Bacon,  contrii,  was 
not  called  on. 

The  Viee'ChanceUor  said,  that  as  the  solici* 
tor  for  the  transferee  of  the  mortgagee  had 
signed  the  account  approving  of  the  bill,  it  wai 
cottclMive,  and  there  could  be  no  taxation. 
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Butchardt  v.  Dresser.    Feb.  11, 1854. 


L 


ENROLMENT  OP  ORDER  NOTWITHSTANDING 
LAPSE  OF  MORE  THAN  SIX  MONTHS. — 
ORDERS   OF   AUG.   7$   1852. 

An  order  was  made  for  tke  enrolment  of  an 
order,  nottoithstandino  «^r0  than  the  six 
months  limited  hyt  \f  .*  yPder  of  August 

7i  1852,  had  expired,  for  the  purpose  of  an 
appeal  to  the  House  of  Lords,  on  payment 
o/  the  costs  of  the  application,  but  without 
any  order  as  to  the  costs  of  an  appeal  to 
the  Lords  Justices,  which  had  been  diS' 
missed. 
This  was  an  application  nnder   the  3rd 
Order  of  Augast  7>  18529  for  leave  to  enrol 
the  order  in  this  case,  notwithstanding  more 
than  the  six  mooths  limited  by  the  2nd  Order 
had  expired,  for  the  purpose  of  an  appeal  to 
the  House  of  Lords.    It  appeared  that  the  en* 
rolment  had  not  taken  place  through  inadvert- 
ence. 
Bagshawe  in  support. 

Osborne,  contrk,  on  the  ground  that  the 
application  should  be  made  to  the  Lord  Chan- 
cellor or  Lords  Justices  under  the  6th  Order, 
and  that  the  costs  should  be  first  paid  of  an 
appeal  to  the  Lords  Justices  which  had  been 
dismissed  with  costs,  but  which  costs  had  not 
been  paid  and  could  not  be  enforced,  as  the 
paitv  was  resident  in  Scotland. 

The  Vice-Chancellor  said,  that  a  very  strong 
case  must  be  made  out  to  deprive  a  party  of 
his  right  of  appeal,  and  that  he  had  jurisdiction 
in  the  matter.  The  costs  of  this  application 
must  be  paid  before  enrolment,  but  no  order 
could  be  made  as  to  the  costs  of  the  appeal. 

Court  iif  tSiunn'i  3Bnidj. 

Foster  v.  Mentor  Life  Insurance    Company. 
Nov.  16,  1830;  Jan.  30,  1854. 

ACTION   ON   POLICY   OF    INSURANCE.  —  AN- 
SWERS  TO   QUESTIONS   AS   TO   LIFE. 

An  insurance  was  effected  on  a  life  in  1845, 
with  the  B.  office,  but  on  the  office  resolving 
in  1851,  to  limit  the  amount  insured  to 
3,000/.,  they  had  applied  to  the  defendants 
to  undertake  the  insurance  of  the  surplus, 
which  was  agreed  to,  and  the  papers  stgned 
in  1845  were  sent  to  the  defendants,  with  a 
memorandum,in  reply  to  the  usual  questions, 
referring  thereto.     It  appeared  that,  al- 
though the  life  was  insurable  in  1845,  t/ 
was  uninsurable  tii  1851,  under  a  disease  of 
which  the  insured  died,  but  both  parties 
were  ignorant  of  this.   The  plaintiff,  as  re- 
presentative  of  the  B.  office,  obtained  a 
verdict  on  the  policy — the  rule  to  set  aside 
was  discharged — the  Court  being  divided  in 
opinion. 
A  RULE  fim  was  granted  on  November  5 
last,  to  set  aside  the  verdict  for  the  plaintiff 
and  for  a  new  trial  in  this  action  by  the  plain- 
tiff as  representative  of  the  Britannia  Mutoal 
Life  Assurance  Company,  to  recover  the  sum 
of  l,600i.  on  a  policy  upon  the  life  of  the 
late  Count  D'Orsay,  and  to  which  the  defend 


ants  had  pleaded  that  the  plaintiff  had  prenons 
to  the  assurance  untruly  represented  that  Count 
D'Orsay  was  at  the  time  in  a  good  state  of 
health,  and  was  not  afflicted  with  any  ^seaie 
tending  to  shorten  life.  On  the  trial,  before 
Lord  Campbell,  C.  J.,  at  the  Sittings  in  Lon- 
don after  Trinitv  Term  last,  it  appeared  that 
the  Britannia  Company  having  resolved  to 
effect  no  insurance  on  one  life  for  an  amount 
greater  than  3,000/.  had  applied  to  the  defend- 
ants to  re-insure  for  the  surplus,  and  on  their 
agreeing  to  do  so,  the  papers  as  to  the  life  of 
Count  D'Orsay,  originally  received  in  1845, 
were  forwarded  to  the  defendants,  and  the  an* 
swers  to  their  questions  were  dated  on  No- 
vember 21,  1851,  and  a  memorandum  was 
added  referring  for  particulars  to  copies  of 
the  Britannia's  papers  attached.  It  appeared, 
however,  that,  although  when  the  original 
policy  was  effected  the  life  was  insurable,  at 
the  time  of  the  insurance  with  the  defendants 
the  Count  was  suffering  under  a  disease  which 
was  finally  the  cause  of  his  death,  but  this  cir- 
cumstance was  unknown  to  both  the  contract- 
ing parties.  The  plaintiff  had  obtained  averdict. 

IVilles  showed  cause  against  the  rule ;  At" 
tomey'General  and  C.  Wood  in  support. 

Cur,  ad.  vnU. 

The  Court  (per  Lord  Campbell,  C.  J.,  and 
Coleridge,  J ^---dissentientibus  Wigktman  and 
Erie,  JJ.)  discharged  the  rule. 

Vancy  v.  Richardson.    Jan.   30,  1854. 

LIABILITY     OF     BOARDINO-HOU8B     KEEPER 


FOR  LOSS   OF    LUGOAQB 
vant's  NBGLIGBNCB. 


THROUGH    8 Ba- 


il lodger  in  a  boarding-house,  being  about  to 
leave,  had  her  luggage  placed  in  tke  pas^ 
sage,  and  it  was  stolen  through  the  servanfs 
negligence  in  leaving  the  street  door  open  r 
Qusere,  whether  the  keeper  qf  the  boardimff* 
house  was  liable  for  its  loss. 
This  was  a  rule  nisi  to  enter  a  nonsuit  or 
for  a  new  trial  of  this  action,    which  was 
brought  against  the  keeper  of   a  boarding* 
house  to  recover  for  the  loss  of  a  dressing- 
case,  which  was  stolen  from  the  passage  in 
consequence  of  the  negligence  of  his  servant  in 
leaving  the  street  door  open.    On  the  trial, 
before  Erie,  J.,  it  appeared  that  the  plaintiff 
was  about  to  leave,  and  that  the  dressing-case 
had  been  placed  in  the  passage  previous  to  her 
starting,    The  plaintiff  obtained  a  verdict. 

Wightman  and  Erie,  JJ.,  held,  that  as  there 
was  no  delivery  of  the  goods  to  the  defendant, 
nor  any  contract  or  reward  paid  for  their  afe 
custody,  and  they  remained  in  the  possession 
of  the  owner,  the  defendant  was  not  liable. 

Lord  Campbell,  C.J.,  and  Coleridge,  J.,  held, 
that  the  reception  and  safe  custody  of  the 
luggage  was  part  of  the  contract  on  receiring 
the  plaintiff  into  the  house,  and  it  was  gross 
negligence  in  the  servant  to  have  left  the  street 
door  open,  and  for  which  the  defendant  was 
liable. 

The  Court  being  divided  in  opinion,  the  rule 
was  therefore  discharged. 


Swperiar  Ccmrts  /  Q«afii'<  Bemoh.-~Commo»  FUqm, 
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h  re  ViomaM  Faitutwm,  GchL,  one,  ^e.    Jan. 
31, 1854. 

ATTOBNBT.— STRIKING  OFF  ROLL  ON  CON- 
VICTION FOR  OBTAINING  HON  BY  BY 
FAL8B   PRKTBNCB8. 

A  rnU  was  made  absobtte  to  strike  an  attor^ 
ne^  off  the  roU,  who  had  been  convicted  qf 
obtaininff  money  under  false  pretences. 

This  was  a  rule  nisi  granted  on  November 
11  last,  to  strike  Thomas  Pattinson,  of  liver- 
pool,  one  of  the  attorneys  of  this  Court,  off  the 
Roll,  upon  his  having  oeen  duly  convicted  at 
the  Quarter  Sessions  holden  in  and  for  the 
boToogb,  on  July  25  last,  upon  an  indictment  of 
kviDg  on  June  6,  unlawfully  and  by  false  pre- 
tences obtained  from  one  James  Hankin  divers 
sums  of  money  with  intent  to  defraud,  and  hav- 
ing been  thereupon  adjudged  and  ordered  for 
his  said  offence  to  be  imprisoned  in  the  house 
of  correction  of  the  borough  of  Liverpool  for  the 
space  of  six  calendar  months.  The  rule  had 
been  enlarged  on  November  24,  upon  Mr.  Pat- 
tinson's  application,  until  this  Term.  The  af- 
fidavits filed  by  Mr.  Pattinson  set  out  as  an 
excate  for  his  conduct  that  he  had  given  way 
to  drink,  and  stated  his  intention  to  proceed 
immediately  and  take  up  his  abode  in  Aus- 
tralia. 

Atierton  and  Milward  showed  cause;  J, 
WUde  for  the  Incorporated  Law  Society  in 
rapport,  was  not  called  on. 

The  Court  said,  that  the  rule  must  be  made 
absolute. 


^igins  V.  Derbyshire,  Staffordshire,  and  War- 
eetterskire  RaUway  Company.  Jan.  31,1 854. 

SCLI   rOB    IN8PBCTION    OF    RBGI8TBR    OF 
BHARKH0LDER8  BY  JUDGMENT  CRBDITOR. 

^solicitor's  LIBN. 

A  mie  was  made  absolute  on  the  defendants  to 
permit  a  judgment  creditor  to  inspect  the 
regitter  of  shareholderst  under  the7  SfS 
Vict,  e.  110,  although  it  was  suggested  the 
creditor  had  issued  an  elegit  and  had  taken 
londofmore  than  the  value  of  his  debt,-^ 
the  soUcitorsinwhose possetsion  the  register 
wu,  having  waived  their  lien. 
This  was  a  rule  nisi  for  a  mandamus  on  the 
defendants,  or  their  solicitors,  to  permit  Mr. 
Addison,  a  judgment  creditor  for  SOOA,  to  in- 
spect the  register  of  shareholders  under  the 
7&8Vict.  c.  no.     It  appeared  that  the  re- 
RUter  was  in  the  possession  of  the  defendants' 
solicitors,  who  claimed  a  lien  thereon,  and  that 
Mr.  Addison  had  issued  an  elegit,  under  which 
the  sheriff  had  taken  seven  acres  of  the  defend- 
*^J"*Jand  of  the  yearly  value  of  10s.  per  acre. 
Crowder  and  Kemplay,  for  the  defendants, 
^wed cause;  Bramwell  and  Hayes,  in  sup- 
P<«,  were  not  called  on. 

rigott,  for  the  solicitors,  consented  to  aban- 
don their  lien  on  their  names  being  struck  out 
of  the  rule. 
The  Cow*  made  the  rule  absolute. 


Regina  r.  Justices  of  Lancashire.    Jan.  31« 
1854. 

CBRTIORARI. —  ORDBR  OF  SBS8ION8   AS  TO 
APPLICATION   OF   COUNTY  RATB. 

A  rule  was  made  absolute  for  a  certiorari  to 
bring  up  an  order  made  by  the  Quarter 
Sessions,  directing  the  allowance  in  the 
treasurer's  accounts  and  payment  out  of  the 
county  rate,  of  a  sum  paid  for  the  refresh-^ 
ment  of  the  justices  pending  an  inquiry  into 
the  conduct  qf  a  County  Court  Judge, 

Thi8  was  a  rule  nisi,  obtained  on  Nov.  25 
last,  for  a  certiorari  to  bring  up  an  order  made 
by  the  Lancashire  Quarter  Sessions  on  June 
30,  directing  the  allowance  in  the  treasurer^ 
accounts,  and  pajrment  out  of  the  county  rate 
of  a  sum  of  53/.  odd,  for  the  refreshment  of 
several  of  the  justices  who  had  attended  at 
Preston  the  recent  inquiry  into  the  conduct  of 
Mr.  Ramshay.  The  rule  nad  been  obtained  on 
the  ground  there  was  no  notice  of  the  resoln- 
tion,  which  was  an  amendment  on  a  notice 
that  a  rule  should  be  applied  for  for  repayment 
of  the  sum  in  question. 

Watson  and  Kaye  showed  cause,  citing  13 
Geo.  2,  c.  29>  8.  16;  Sir  F.  Thesiger  and 
Cowling  in  support. 

The  Court  made  the  rule  absolute. 


C0ttrt  of  Cammaii  9Usut. 
Mahony  v.  Kekule.    Jan.  14, 1354. 

8IONATURB    FOR    FORBIGN    PRINCIPALS   OF 
CONTRACT. — ACTION   FOR  WAGB8. 

T%e  defendant  signed  on  behalf  qfV.Sf  Co., 
foreign  merchants,  an  agreement  entered 
into  between  them  in  London  and  the  plains 
t^  for  the  employment  of  the  latter  in 
France :  Held,  reusing  a  rule  to  set  aside 
the  verdict  for  the  defendant,  and  enter  it 
for  the  plaintiff,  in  an  action  brought  to  re^ 
cover  wages  on  the  contract,  that  the  de» 
fendant  was  not  liable. 

Thi8  was  a  motion,  pursuant  to  leave  re. 
served,  for  a  rule  nisi,  to  set  aside  the  verdict 
for  the  defendant,  and  enter  it  for  the  plaintiff 
in  this  action,  which  was  brought  to  recover 
the  amount  of  wages  due  to  the  plaintiff  under 
a  contract  in  writing,  purporting  to  be  between 
himself  and  Messrs.  Vacher  &  Co.,  of  Morlaix, 
France,  to  serve  them  from  Oct.  1,  1852,  to 
March  31,  1853,  in  the  preparation  of  provi- 
sions. It  appeared  on  the  trial  before  CresS" 
well,  J.,  at  the  sittings  in  London,  in  Michael- 
mas Term  last,  that  the  contract  waa  signed 
by  the  defendant,  a  provision  merchant  in 
London,  "  for  Vacher  &  Co." 

5.  Temple,  in  support,  cited  Wilson  t«  Zu* 
lueta,  14  Q.  B.  405. 

The  Court  said,  that  the  plaintiff  had  con- 
tracted with  the  foreign  principals,  and  not  with 
the  defendant,  who  merely  signed  for  and  on 
behalf  of  them,  and  the  rule  must  therefore  be 
refused. 
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Smith  V.  Tett    Jan.  16,  1854. 

ACTION  BT  LANDLORD  AGAINST  TENANT 
TO  RKCOVBR  POSSB88ION  OF  PR8MI8K8. 
•^MS8NS   PROPtTB. 

Held,  that  a  landlord  if  entitled  to  recover 

mesne  proJUe  muter  the  15  4*  16  Ftc/.  c. 

76,  #.214,  in  an  action  againet  Ms  tenant 

to  recover  poeeeseion  of  premises,  although 

the  writ  of  trial  and  issue  {which  were  in 

the  form  given  by  the  Act)  did  not  contain 

any  claim  in  respect  thereof. 

This  was  a  motion  for  a  rule  nisi  for  a  new 

trial  of  this  action,  which  was  bioogfat  by  the 

luiAord  Bi^ainst  his  tenant,  to  recover  posses- 

aion  of  oertam  premises  in  Great  Titchfield 

Street,  and  on  the  trial  before  Plait,  B.,  the 

elahn  for  mesne  profits  was  admitted,  although 

the  writ  of  trial  and  issue  (which  were  in  the 

form  given  by  the  15  &  16  Vict,  c  76)  did  not 

contain  any  claim  in  respect  thereof. 

By  s.  214  of  that  Act,  it  is  enacted  that 
*'  whenever  it  shall  appear  on  the  trial  of  any 
ejectment,  at  the  suit  of  a  landlord  against  a 
tenant,  that  snch  tenant,  or  his  attorney,  hath 
been  served  with  due  notice  of  trial,  the  Judge 
before  whom  such  cause  shall  come  on  to  be 
tried,  shall,  whether  the  defendant  shall  appear 
upon  such  trial  or  not,  permit  the  claimant  on 
the  trial,  after  proof  of  his  right  to  recover  pos- 
session of  the  whole  or  of  any  part  of  the  pre- 
mises mentioned  in  the  writ  in  ejectment,  to  go 
into  evidence  of  the  mesne  profits  thereof, 
which  shall  or  might  have  accrued  from  the 
day  of  the  expiration  or  determination  of  the 
tenant's  interest  in  the  same  down  to  tlie  tkne 
of  the  verdict  given  in  the  cause,  or  to  some 
preceding  day  to  be  specially  mentioned  therein." 
Hawkins  in  support. 

The  Court  said,  that  as  the  section  did  not 
impose  on  the  plaintiff  the  insertion  of  the 
claim  for  mesne  profits  as  a  condition  prece- 
dent to  his  right  to  recover  the  same,  the  claim 
must  be  considered  as  included  in  the  writ,  and 
the  rule  must  be  refused. 


Court  of  Cnmtnal  ^jppeidf. 
Regina  v.  fVatts.    Jan.  21 ;  Feb.  4,  1854. 

INDlCTMBNT    POR    STBALINO    A    PIECB    OP 
PAPER. — UNSTAMPED   AGREEMENT. 

A  prisoner  was  indicted  for  stealing  a  piece 
of  paper,  the  property  of  P.    It  appeared 
that  it  was  an  unstamped  agreement,  where^ 
by  he  agreed  to  build  two  cottages  for  the 
prosecutor:   Held,  that  as  the  agreement 
was  evidence  qf  the  rights  of  the  parties, 
although  it  could  not  be  given  in  evidence 
as  an  agreement,  it  was  not  the  subject  of 
larceny,  and  the  conviction  was  quashed. 
This  was  an  indictment  for  stealing  a  piece 
of  paper,  the  property  of  a  Mr,  Francis  Patti- 
son ;  and  it  appeared  that  it  consisted  of  an 
unstamped  memorandum  of  agreement,  where- 
by the  prisoner  agreed  to  build  and  complete 
two  cottages  for  the  prosecutor.    On  the  trial 
at  the  Yorkshire  North  Riding  Quarter  Ses- 
lions,  the  prisoner  was  committed. 


BUss  and  Simpson,  for  the  prisoner,  con- 
tended that  as  the  agreement  was  a  subsisting 
vafid  agreement,  it  was  not  the  subject  ef  lar* 
eeny  at  eoimnoB  law  as  a  pkeen  of  waste  paper. 

iVfce,  in  support  of  the  conviction. 

Car.  ad.  mK. 

The  Court  (per  Lord  CamfMl,  G.  J.,  Aldtr- 
son,  B.,  Coleridge,  Maule,  Wigktman,  and  Wd- 
limns,  J  J.,  Piatt,  and  Martin,  BB.,  Cronp- 
ton,  J.,  dissentiente  Parke,  B.),  said,  that  the 
agreement,  although  not  capable  of  being  ginn 
in  evidence  as  such,  was  avulable  as  erideoce 
of  the  rights  of  the  parties,  and  it  cwAA  not  be 
the  subject  of  larceny.  The  conviction  woaid 
therefore  be  quashed. 


Jan.  31 


Feb.  4, 1854. 

-  EMBEZZLING 
PRIVITY  WITH 


Rtgina  v.  Bea«aioiif. 

MA8TE&     AND      BERVANT.  — 
MONEYS. — EVIDENCE    OP 
RAILWAY   COMPANY. 

On  an  indictment  against  the  prisoner  far 
embezzling  the  moneys  of  his  master,  it  ^ 
peared  that  the  master  had  contracted  with 
a  railway  company  to  deliver  coals  to  tkdr 
customers,  and  to  account  for  the  numey  by 
himself  or  his  cannen.    It  was  the  custom 
for  the  carmen  to  receive  the  invoices  fnm 
the  company,  and  on  receiving  the  numey 
for  the  coals  on  delivery,  to  bring  the  d^p- 
very  note  to  the  master  to  have  the  cartage 
entered,  and  then  to  pay  the  money  to  the 
company's  clerk  :    Ut\a,  that  there  was 
such  privity  between  the  con^ffony  and  the 
prisoner  as  to  render  the  money  their  pro- 
perty,  and  the  conviction  was  gnashed. 
This  was  an  indictment  of  the  prisoner,  as 
servant  of  Edward  Wiggins,  for  embezzling 
5L  10s.,  the  property  of  his  master.    It  ap- 
peared on  the  trial  at  the  Central  Cjimioal 
Court,  that  the  prosecutor  had  contracted  to 
deliver  coals  for  the  Great  Northern  Railway 
Company  to  their  customers,  and  to  account 
for  the  money  received  by  himself,  or  by  his 
carmen.    It  was  the  practice  for  the  invoices 
to  be  given  to  the  carmen,  who  received  the 
money  for  the  coals  on  delivery,  and  then  vest 
to  the  prosecutor's  office  with  the  delivery 
note,  in  order  that  an  account  of  the  cartage 
might  be  entered,  and  afterwards  paid  the 
money  to  the  company's  clerk.    The  prisoner 
had  received  the  sum  in  question,  and  had  not 
paid  it  over. 

Dearsley,  for  the  prisoner,  contended  that  the 
moneys  had  not  been  received  by  the  prisoner 
on  account  of  the  prosecutor,  but  of  the  railway 
company ;  and  that  there  was  no  embesslement 
of  his  money  under  the  7  &  8  G.  4,  c.  29,  s.  47- 
Clarkson  and  Giffard,  for  the  prosecutor, 
contr^.  Cur,  ad,  velt. 

The  Court  said,  that  if  there  was  a  pririty  to 
be  inferred  between  the  company  and  the  [pri- 
soner, so  as  to  make  him  their  agent  in  recehr- 
ing  the  money  and  agreeing  to  pay  it  over  to 
tfaim  when  received,  the  money  would  be  their 
property,  and  not  that  of  the  prosecutor,  and 
that  as  such  privity  had  been  estabhehed  the 
conviction  must  be  quashed. 
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JOINT-STOCK  TRUST  COMPANIES. 

It  appears  that  a  deputation  from  the 
proposed  Trustee  and  Executor  Society, 
coDsistiDg,  amongst  others,  of  Lord  Zetland, 
^vc  John  Patteson,  and  Mr.  Headlam,  re- 
cently attended  the  Lord  Chanoellor,  and 
through  the  medium  of  Mr.  Charles  Clark, 
answered  the  supposed  objections  of  the 
Incorporated  Law  Society  to  that  and  simi- 
lar projects.  We  apprehend,  however,  that 
the  deputation  did  not  possess  a  correct 
copy  of  the  objections  which  had  been  pre- 
▼iously  submitted  to  the  Lord  ChanceUor. 
They  somewhat  misquoted,  we  think,  the 
statement  of  the  Law  Society  relating  to 
the  general  rule  of  equity,  *'  that  trustees, 
wheuer  professional  men  or  others,  are  not 
allowed  to  charse  for  the  performance  of 
the  duties  which  they  have  undertaken, 
unless  they  have  expressly  stipulated  for 
such  allowance,"  and  which  is  so  rarely  the 
case  that  it  forms  but  an  exception  to  the 
general  rule. 

It  may  be  true  that  the  Court  of  Chan- 
cery wiU  not  refuse  to  carry  into  effect  a 
covenant  in  a  deed  of  trust,  or  the  direction 
in  a  will,  authorising  the  trustees  or  execu- 
tors to  charge  in  their  accounts  for  their 
loss  of  time  or  trouble  in  the  conduct  and 
management  of  the  trust  property.  But 
such  covenants  and  directions  must  be  ex- 
pressly and  clearly  made  and  without  anv 
undne  influence.  In  the  absence  of  sucn 
express  provision,  it  is  the  undoubted  rule 
of  the  Court  of  Chancery  not  to  make  such 
allowances.  It  is  remarkable  that  not  long 
ago  the  Commissioners  of  Inland  Revenue, 
where  the  trustee  was  a  solicitor,  called  on 
him  to  pay  the  legacy  duty  on  the  amount 
of  the  profit  of  his  bill  of  costs,  which  was 
charged  in  the  executors'  account,  because 
the  Commissioners  deemed  it  a  gift,  inas- 
much as  he  could  not  recover  the  costs  un- 
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less  expressly  provided  for  in  the  will.  The 
demand  for  the  duty  was  successfully  re- 
sisted, but  it  shows  that  the  Government 
officers  understood  the  rule  of  the  Court  to 
be  opposed  to  the  allowance  of  anything  be- 
yond the  actual  and  proper  disbursements  of 
the  executor. 

Now,  if  it  were  true,  as  alleged,  that 
there  is  nothing  objectionable  in  enabling  a 
jomt-stock  company  to  accept  trusts  and 
executorships,  in  which  express  provision  is 
made  for  an  adequate  remuneration  to  the 
directors  and  their  officers,  as  applicable  to 
future  trusts,  we  conceive  it  is  clearly  ille* 
gal  at  present  for  trustees  and  executors, — 
havinfi;  no  power  to  charge  a  profit  for  their 
own  skill  or  labour, — ^to  transfer  the  trust 
property  to  a  company  empowered  to  make 
such  charge.  And  we  think  the  Legisla^ 
ture,  when  the  subject  is  properly  under- 
stood, will  not  alter  the  law  for  the  sake 
of  any  trading  company.  The  Court  of 
Chancery  ^whose  consent  is  required  by  the 
Bill)  certainly  could  not  sanction  such  a. 
breach  of  trast. 

In  order  to  justify  the  establishment  by 
Act  of  Parliament  of  a  corporation  for  such 
a  purpose,  it  should  be  shown — 1st,  that, 
there  is  an  extensive  public  grievance  to  be 
removed,  or  want  to  be  suppUed ;  and  2nd, 
that  these  projected  companies  possess  the 
best  means  of  supplying  the  want  on  rea- 
sonable terms. 

Now,  it  may  be  asked,  why  should  the 
South  Sea  Company  above  all  others  be  se- 
lected as  the  recipient  of  so  great  a  boon  T 
Why  should  it  be  exempted  from  the  ordi- 
nary rules  of  the  Court  of  Chancery  ?  Let 
it  be  recollected  that  this  company  was  es- 
tablished in  the  vear  1710,  in  pursuance  of 
an  Act,  for  making  good  deficiencies  and 
satisfying  the  public  debts,  and  for  creating 
a  corporation  to  carry  on  a  trade  to  the' 
South  Seas,  and  for  the  encouragement  of 
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the  fisherj,  and  for  liberty  to  trade  in  un- 
wronght  iron  with  the  subjects  of  Spain. 
The  original  object  in  establishing  such 
company  was  to  enable  the  Government  to 
carry  out  certain  financial  operations,  and 
to  raise  money  at  a  lower  rate  of  interest 
than  it  otherwise  could  have  done ;  and  in 
consideration  of  the  assistance  rendered  to 
the  Government  in  this  respect  by  the  per- 
sons forming  themselves  into  the  South  Sea 
Company,  they  obtained  very  extensive  pri- 
vileges, amounting  to  a  monopoly  of  the 
trade  and  fisheries  in  the  South  Sea.  The 
privileges  so  acquired  were  not  effectually 
or  properly  carried  out  by  the  company, 
and  resulted  only  in  disappointment  and 
the  ruin  of  many  persons  who  had  pur- 
chased shares  upon  the  faith  of  the  under- 
taking. 

Is  it  not  monstrous  that  large  joint-stock 
companies  should  enter  into  competition  in 
regard  to  the  execution  of  private  and  family 
trusts,  with  the  relatives  and  friends  and 
professional  advisers  of  the  persons  to  whom 
the  trust  property  belongs,  and  obtain  a 
per  centage  from  the  widow  and  orphan, 
measured,  not  according  to  the  justice  and 
necessities  of  the  case,  but  with  a  view  to 
the  declaration  of  a  satisfactory  dividend  !  ^ 

How  men  of  common  sense  and  respect- 
ability can  be  induced  to  take  shares  in 
such  a  company,  can  be  paralleled  only  by 
the  South  Sea  Bubble  itself.  What  can  the 
shareholder  expect  to  receive  for  his  capital  7 
1st.  There  is  to  be  a  guarantee  fund  in  the 
Bank,  paying  only  2^  or  3  per  cent.  2nd. 
The  expenses  of  the  establishment  must  be 
paid, — secretary  or  official  manager,  clerks, 
and  servants, — rent,  taxes,  &c.  3rd.  The  di- 
rectors must  be  paid.  It  is  not  a  charitable 
institution.  The  directors  are  strangers  to 
their  cestui  que  trusts.  A  guinea  or  two 
must  be  paid  for  the  attendance  of  each 
member  or  the  Board.  4th.  Of  course  the 
solicitor  must  attend  and  receive  his  fee, 
and  be  paid  all  his  costs.  5th.  The  stand- 
ing counsel  must  be  paid.  It  will  not  do 
to  run  risks.  The  company  must  be  made 
secure  by  the  best  advice.  6th.  There  will 
be  no  small  expense  incurred  in  obtaining 
the  Act,  and  after  it  has  been  obtained,  in 
advertising  the  great  blessing  conferred  on 
the  community  by  the  inauguration  of  this 
executor  and  trustee,  wholesale  and  retail, 
cheap  and  expeditious,  joint-stock  company. 


>  Not  unlike  would  this  be  to. those  who, 
under  the  pretence  of  political  advantages,  ex- 
tract  '*  a  penny  from  the  poor  man  and  a  half- 
penny from  the  starving  roan." 


But,  *'  though  last  not  least  in  their  esd- 
mation," — 7th.  The  shareholders  of  the 
South  Sea  Company,  who,  instead  of  re- 
ceiving from  the  Chancellor  of  the  Exche- 
quer their  stock  at  par,  have  left  it  in  the 
Bank  at  2^  or  3  per  cAit.,  must  be  paid 
something  in  the  shape  of  a  decent  dividend, 
or  why  should  they  lock  up  their  South  Sea 
Stock,  or  why  in  the  other  company  should 
they  advance  their  hard  cash  for  such  a 
sorry  return  ?  What,  we  may  ask,  will  be 
the  price  of  the  shares  on  the  Stock  Ex- 
change of  such  a  speculation ! 

The  origin  of  the  project  seems  traceable 
to  the  fact,  that  the  profitable  and  easy 
duty  of  a  South  Sea  director  was  about  to 
cease  by  the  payment  of  the  debt  due  from 
the  Government  to  the  company,  and  it 
occurred  to  the  active  minds  of  a  few  of  the 
directors  (who  appear  to  have  influenced  the 
others)  to  continue  the  '*  occupation  **  that 
would  otherwise  be  "  gone,"  by  attaching 
to  the  tail  of  a  South  Sea  Fishery  Company 
the  duty  of  fishing  for  suits  in  Chancery,— 
giving  their  learned  counsel  and  solicitors 
the  benefit  of  the  contest,  and  in  many 
cases  leaving  (it  might  be  hoped)  in  the 
hands  of  the  directors  the  funds  in  dispute. 
Nor  is  it  marvellous  that  such  a  scheme 
should  be  contemplated.  The  Court  of 
Chancery,  as  the  most  efficient  trustee  of 
disputed  funds,  has  already  accumulated 
nearly  four  millions  of  unclaimed  stock  or 
cash,  and  the  South  Sea  Fbheiy  Company 
might  also  expect  in  due  time  to  catch  no 
small  amount  in  their  net.  Lords  Truro, 
St.  Leonards,  and  Cranworth,  however, 
have  put  a  stop  to  these  accumulations  in 
future.  The  South  Sea  Company  is  too 
late  in  the  field.  The  surplus  interest  is 
more  than  sufficient  for  the  new  Courts; 
but  the  ingenious  South  Sea  chairman  is 
out  in  his  reckoning  with  regard  to  the 
South  Sea  fishery  in  Chancery  Lane.  The 
day  is  gone  by.  We  bold  that  where  pri- 
vate trustees  are  unable  satisfactorily  to 
execute  gratuitously  (as  they  in  general 
generously  do)  the  duties  confided  to  them, 
the  Court  of  Chancery,  with  its  greatly  im- 
proved machinery  of  action,  its  summaiy 
course  of  proceeoing,  and  its  vastly  dimi- 
nished expense,  is  and  will  be  the  best 
trustee  that  the  Legislature  can  provide. 

It  is  urged,  that  a  company  exclu- 
sively engaged  in  trust  transactions  would 
acquire  great  facility  in  the  despatch  of 
business,  and  could  manage  it  at  less  ex- 
pense than  individual  trustees.  We  doubt 
this  allegation ;  if  there  be  an  extensive 
business,  there  must  be  a  large  staff  to  trans- 
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ACt  it  But  we  question  the  extent  of  the 
bosbess:  we  beliere  it  will  be  small  in 
comparison  with  the  cumbrous  machinery 
to  execute  it« 

We  Tenture  to  say,  on  the  part  of  the 
members  of  the  larger  branch  of  the  Pro- 
fession (but  in  this  matter  the  conveyanc- 
ing barristers  are  equally  interested),  thi^ 
they  are  induced  to  oppose  the  principle,  as 
well  as  the  details  of  this  measure,  not  on 
gronnds  affecting  their  own  personal  inter- 
estsy  but  because  the  measure  can  do  no 
goody  and  very  probably  will  do  harm  to 
the  parties  really  interested  in  the  property 
held  in  trust.  We  are  not,  however,  in- 
clined to  shrink  from  the  consideration  of 
the  general  interests  of  the  Profession,  be- 
cause it  may  be  supposed  that  they  conflict 
with  the  interests  of  the  public.  In  the 
present  instance  we  are  persuaded  that  both 
interests  are  identical.  And  when  we  are 
cooaidering  the  motives  which  may  influ- 
ence either  the  supporters  or  the  opposers 
of  the  measure,  we  venture  to  say  that  seif- 
uUerest  is  palpably  more  at  work  in  behalf 
of^  than  in  ob|jection  to,  the  Bill. 

In  support  of  joint-stock  trusts,  we  place 
foremost  the  standing  counsel  and  solicitors 
for  the  company.  They  are  to  grasp  to 
themselves  the  fees,  emoluments,  and  ad- 
vantages, now  more  or  less  dispersed  amongst 
their  brethren  generally.  They  will  not 
only  secure  the  direct  profits  of  the  legal  bu- 
siness arising  out  of  the  trust  deeds  and  wills 
brought  into  the  net  of  the  company,  but 
their  barristers  and  solicitors  will  be  equally 
placed  conveniently  in  juxtaposition  with 
the  parties  beneficially  interested  in  the 
trust  funds  and  property,  and  they  will  be 
enabled  to  enter  into  an  unfair  competition 
with  their  brethren  in  the  several  branches 
of  the  Profession  to  which  they  belong. 

At  this  time,  above  all  others,  when 
changes  are  taking  place  which  affect  the 
Profession  to  an  extent  never  before  wit- 
nessed, we  cannot  but  express  our  regret 
and  surprise  that  solicitors  of  so  much  re- 
spectability as  are  the  solicitors  of  the 
South  Sea  Company  and  of  the  Trustees  and 
Executors*  Society,  should  be  engaged  in 
schemes,  at  best  doubtful  and  speculative, 
and  which,  if  such  projects  prosper,  cannot 
but  largely  interfere  with  the  welfare  of  the 
Profession  ;  for  if  the  companies  we  refer 
to  should  succeed  in  obtaining  Acts  to  in- 
corporate their  members,  it  is  clear  beyond 
all  doubt  that  every  Session  of  Parliament 
will  have  to  pass  similar  Bills  in  favour  of 
other  companies.  The  Legislature,  if  it 
should  unwisely  sanction  these  two  projects. 


cannot,  in  common  ja8tice»  deny  the  same 
powers  to  other  Societies* — as,  for  instance, 
to  all  the  Law  Life  and  Fire  Insurance 
an  other  public  companies. 

What  will  be  the  result  7  We  venture  to 
say,  that  though  the  South  Sea  Company 
and  the  Trustees  and  Executors'  Society 
may  conduct  the  affairs  entrusted  to  them 
with  integrity  and  economy,  such  projects 
will  multiply,  and  the  occasional  instances 
of  breach  of  trust  will  multiply  with  them. 
Let  no  such  schemes  be  trusted. 

The  following  are  some  of  the  objections, 
in  addition  to  uose  we  have  urged,  which 
appear  to  us  to  be  well  deserving  of  consi- 
deration :-^ 

1 .  The  general  rule  of  equity  prevents  trustees 
from  receiving  remuneration  for  the  perform* 
ance  of  their  duties,  unless  specially  provided 
by  the  deed  of  trust,  and  if  it  be  deemed 
safe  or  expedient  to  abrogate  this  rule,  the 
alteration  should  be  effected  as  part  of  a 
general  public  measure,  applicable  to  all 
persons,  and  after  full  and  mature  delibe- 
ration, and  not  by  creatin|;  an  exception  for 
the  exclusive  benefit  of  a  jomt-stock  company. 
If  joint- stock  companies  for  the  administra- 
tion of  trusts  should  be  deemed  beneficial  to 
the  public,  the  plan  should  be  carried  into 
effect  by  a  public  Act,  of  which  due  notice 
should  be  given  to  enable  the  public  to  express 
their  opinion  upon  the  propriety  of  such  a 
measure;  and  not  by  a  private  Act,  the  pro- 
visions of  which  are  not  published  with  the 
Parliamentary  Papers. 

2.  Trusts  are,  in  the  majority  of  cases, 
carried  into  effect  by  the  trustees  personally, 
and  without  expense,  or  with  the  assistance 
of  their  solicitors,  acting;  in  cases  of  diffi- 
culty under  the  advice  of  counsel.  The  dif- 
culties  arising  in  the  administration  of  trusts 
will  not  be  diminished  by  substituting  a  com- 
pany or  corporation  for  individual  trustees. 
Trustees  are  almost  invariably  selected  in  con- 
sequence of  their  connexion  with  cei^m  qw 
trusts^  and  their  knowledge  of  the  circum- 
stances and  condition  of  the  trust  property,  and 
are  therefore  enabled  to  perform  their  duties 
without  any  formal  investigation  of  facts  and 
circumsUnces  absolutely  necessary  to  enable 
strangers  to  carry  trusts  into  effect. 

3.  In  cases  where  the  duties  of  trustees  be- 
come difficult  or  impossible  to  be  performed  by 
the  trustees  personally,  the  Court  of  Chancery, 
as  the  tribunal  especially  established  for  the 
administration  of  trusts,  and  having  full  cog- 
nisance of  the  principles  which  regulate  trus- 
tees in  their  duties,  is  the  proper  tribunal  in 
which  such  administration  snould  be  conduct- 
ed. The  recent  Acts  of  Parliament  relating  to 
trusts  and  the  powers  vested  in  the  Court  of 
Chancery  for  appointing  new  trustees,  and  ad- 
ministering trusu  in  a  summary  and  expeditions 
manner  under  the  supervision  of  the  Equity 
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Judges  at  Chambers^  afford  sufficient  protec- 
tion^ security,  and  convenience  to  the  suitors, 
and  therefore  the  powers  and  authorities  pro- 
posed to  be  given  to  the  South  Sea  Joint- 
Stock  Company  and  the  Executors'  Society 
are  unnecessary,  either  with  a  view  to  the 
interests  of  cestui  que  trusts  or  for  the  public 
advantage. 

4.  It  is  inexpedient  to  permit  a  public  com- 
pany to  make  the  administration  of  trusts  a  pro- 
fitable trading  speculation.  The  Bill  provides. 
That  the  directors  may  agree  with  the  settlor 
or  other  party  interested  as  to  the  remunera- 
tion to  be  paid  for  the  duties  to  be  performed, 
and  that  the  company  may  take  for  their  own 
use  the  remuneration  so  to  be  fixed.  The 
charges  necessarily  fnti^r  exceed  the  fair  va- 
lue of  the  services  rendered,  in  order  to  afford 
a  profit  to  the  shareholders  on  their  capital. 
The  trusts,  powers,  and  discretion  with  which 
trustees  are  invested  are  such  as  in  a  great  ma- 
jority of  cases  could  not  be  advantageously  ex- 
ercised, and  in  many  cases  could  not  be  at  all 
exercised  by,  a  public  company. 

5.  Inasmuch  as  a  public  companv  can  have  no 
personal  acquaintance  with  the  majority  of  their 
cestui  que  trusts,  or  of  the  condition  or  circum- 
stances of  the  trust  property,  or  of  the  facta  on 
which,  independently  of  the  instrument  creat- 
ing the  trust,  the  title  of  the  cestui  que  trusts 
depends,  it  would  be  found  necessary,  that  the 
company,  for  the  due  performance  of  their 
duties  as  trustees,  should  be  furnished  with 
such  evidence  as  would  be  required  by  the 
Court  of  Chancery  in  the  administration  of 
a  trust  of  a  similar  nature.  The  necessity 
for  adducing  sach  evidence  would  render 
the  administration  of  trusts  by  a  company 
liable  to  all  the  objections  capable  of  being 
urged  against  their  administration  by  the  Court 
of  Chancery,  without  any  of  the  advantages 
arising  from  the  high  character  and  experience 
of  the  Judges  and  officers  of  that  Court,  and 
its  powers  of  pronouncing  authoritative  de- 
cisions and  carrying  them  into  eflfect. 

6.  It  is  highly  objectionable  that  trustees 
should  be  enabled  to  place  their  trust  property 
under  the  management  of  a  joint^stock  com- 
pany for  their  pecuniary  profit,  and  especidly 
to  disclose  family  arrangements  to  a  body  of 
strangers,  who  cannot  be  expected  to  take  any 
interest  in,  or  to  have  any  sympathy  with,  the 
parties  beneficially  interested  in  the  trust. 

7.  The  object  is,  in  eflfect,  to  establish  a  trad- 
ing in  trusts  by  a  joint-stock  company  for  their 
own  profit,  without  any  individual  responsi- 
bility ;  and  inasmuch  as  the  directors  of  such 
a  company  must  act  without  any  sense  of  per- 
sonal interest  or  duty  towards  their  cestui  que 
trusts,  there  will  be  no  check  against  the  temjp- 
tation  to  increase,  as  much  as  possible,  the 
profits  to  be  derived  from  such  trading,  at  a 
corresponding  loss  to  the  cestui  que  trusts, 

8.  The  directors  of  the  company  will  have  in- 
consistent  duties  to  perform :'- being,  on  the 
one  hand,  accountable  to  their  shareholders  for 
the  most  profitable  employment  of  the  funds 
of  the  company,  which  is  to  be  obtained  only  by  I 
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increasing  the  expenses  of  the  management  of 
trust  funds  committed  to  their  care;  whilst, 
on  the  other  hand,  their  duty  to  the  cestui  que 
trusts  will  be  as  much  as  possible  to  limit  the 
expenses  of  management  of  the  trnst  funds. 

The  gentlemen  representing  the  Execu- 
tors and  Trustees'  Society  are  very  sensitive 
regarding  the  description  of  their  project  as 
a  trading  speculation.  A  Peer  of  the  Realm, 
a  Member  of  her  Majesty's  Privy  Council 
(recently  one  of  the  most  respected  Judges 
of  the  Superior  Courts),  and  a  Queen's 
Counsel,  may  naturally  dislike  to  be  deno- 
minated Traders  and  Dealers  in  Trusts; 
but  as  shareholders  in  a  joint-stock  com- 
pany, seeking  for  the  profitable  investment 
of  capital^  and  being  paid  for  their  services, 
they  may,  we  conceive,  be  classed  with 
other  companies  having  in  view  the  like  pe- 
cuniary advantages  and  emoluments,  in  the 
shape  of  dividends,  fees,  and  salaries. 

On  the  subject  of  the  profits  of  the  com- 
pany, its  promoters  contend  that  the  dis- 
charge of  the  proposed  *'  delicate  and  diffi- 
cult "  duties  may  properly  be  remunerated 
by  a  per  centage.  Of  any  actual  dijficultif 
in  the  duties  to  be  performed  by  the  direc- 
tors, we  venture  to  doubt.  They  will  per- 
sonally overcome  no  difficulties.  The  duties 
will  be  really  discharged  by  paid  officers 
and  agents.  And  with  regard  to  the  deli- 
cacy of  their  duties,  that  is  precisely  the 
branch  of  the  plan  which  a  general  board 
cannot  satisfactorily  execute. 

It  is  not  supposed,  as  the  deputation  con- 
jectured, that  the  directors  will  walk  about 
proclaiming  the  contents  of  wills,  which  may 
be  seen  at  Doctor's  Commons  for  a  trifling 
fee,  but  we  maintain  that  a  numerous  ana 
promiscuous  body  are  unfit  to  deal  with  "de- 
licate and  difficult"  affairs.  We  are  aware 
they  may  appoint  special  committees  and  con- 
fidential officers  to  consider  family  arrange- 
ments affecting  the  personal  welfare,  the 
education,  advancement,  or  marriage  of  the 
cestui  que  trusts,  or  the  investigation  of 
partnership  embarrassments ;  but  these 
committees  and  agents  must  report  to  the 
board,  and  matters  of  the  greatest  ''de- 
hcacy  "  may  thus  be  disclosed  to  a  dozen 
or  more  directors  connected  with  various 
classes  of  the  community,  and  it  is  well 
known  that  interesting  cases  are  apt  to  form 
the  subjects  of  conversation  out  of  the  board- 
room, as  sometimes  even  Cabinet  secrets  are 
partially  hinted  at  or  disclosed. 

On  the  whole,  the  scheme  is  uncalled  for 
by  any  pressing  grievance  requiring  the  aid 
of  Parliament ;  and  will,  for  the  most  part, 
be  mischievous  and  expensive. 
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ANNUAL  CEKTIFICATE  TAX. 


It  will  have  been  observed  in  the  report 
of  the  debates^  that  Lord  Robert  Grosvenor 
intimated  to  the  Honse  of  Commons  on 
Thursdaj,  the  16th  instant,  that  the  applica- 
tion to  Parliament  for  the  repeal  of  the  re- 
maining Certificate  Tax,  will  not  be  renewed 
this  Session.  The  remarks  of  the  noble 
Lord  were  not  distinctly  heard,  for  the 
House  lent  an  unwilling  ear, — perhaps  ap- 
prehending that  the  agitation  of  the  subject 
was  about  to  re-commence.  Although  not 
reported,  it  was  stated  by  his  Lordship, 
that  the  Profession  did  not  consider  the 
adverse  division  on  the  second  reading  of 
the  Bill  last  year,  to  be  the  fair  exponent  of 
the  judgment  of  the  House  of  Commons 
npon  the  question. 

The  Government  being  opposed  to  any 
further  remission  of  the  tax,  in  the  pre- 
sent state  of  public  affairs, — a  war  being 
now  inevitable,  and  large  demands  neces- 
sarily made  on  the  public  purse, — it  was 
manifestly  right  to  postpone  the  motion. 
When  again  blessed  with  peace,  the  Go- 
vernment (whoever  may  be  in  power)  will 
have  to  re-consider  this  objectionable  species 
of  taxation,  vicious  as  it  unouestionably  is 
in  principle  and  uneaual  ana  oppressive  in 
practice.  We  may  tnen  expect  that  justice 
will  be  done,  either  by  the  total  repeal  of 
the  tax,  or  by  a  general  measure  of  regis- 
tration for  all  professional  classes.  We  ob- 
serve that  the  medical  profession  has  be- 
come convinced  of  the  necessity  of  a  proper 
registration  of  all  practitioners.  A  small 
•nnual  payment,  if  spread  over  the  whole 
community,  would  produce  the  sum  re* 
quired. 

It  was  manifest  from  the  impatient 
Jnanner  in  which  the  House  received  the 
«"ghtest  mention  of  the  subject,  that  there 
would  have  been  no  chance  of  any  extent  of 
success.  The  unpopularity  of  the  Profes- 
won  would  have  been  increased  if  the  appeal 
had  been  pressed  forward,  and  great  danger 
incurred  of  creating  a  prejudice  against 
further  relief  at  a  future  time.  We  re- 
luctantly bend  to  the  unfavourable  obstruc- 
«oa  which  has  barred,  for  the  present,  the 
further  progress  of  the  measure :  we  must 
'  hide  our  time." 

NOTES  ON  RECENT  STATUTES. 

LAW  OP  BVIDENCB  ACT  AMENDMENT,  1851. 
-^INSPECTION  OP  DOCUMENTS.  —  PARTI- 
CULARS OP   LIKN. 

To  an  action  to  recover  from  the  defendant 


a  mortgage  deed  between  lUchard  Parker  and 
the  plaiotiff,  the  defendant  pleaded  a  general 
lien  for  work  done  by  him  as  attorney  for  the 
plaintiff.  A  rule  was  thereupon  obtained 
under  the  14  &  15  Vict.  c.  99,  s.  6,  for  an  in- 
spection of  the  defendant's  books  in  order  to 
take  copies  of  such  parts  for  the  period  co- 
vered by  the  bill  of  costs,  which  was  incurred 
in  an  action  by  Mr.  Parker  against  the  Great 
Western  Railway  Company  and  on  a  refer- 
ence of  such  action,  and  which  had  been  de- 
livered under  a  Judge's  order,  as  related  to  the 
lien. 

Lord   Campbell,  C.J.,  said, — "We  cannot 
make  the  rule  absolute  in  its  terms  :  these  are 
too  general.     Whatever  is  in  the  nature  of  a 
fishing  application  is  to  be  resisted.    But  we 
ought  to  grant  one  part  of  the  application.    I 
think,  as  I  threw  out  in  the  course  of  the  ar- 
gument, that  where  the  defendant  is  in  posses- 
sion of  documents  which  make  out,  not  his 
own  case,  but  either  the  case  of  the  plaintiff  or 
the  plaintiff's  answer  to  the  defendant*s  case, 
the  plaintiff  is  entitled  to  inspection.    He  is 
not  entitled  to  inspect  that  which  merely  makes 
out  the  defendant's  case,  any  more  than  the 
defendant  is  entitled  to  inspect  documents  of 
the  plaintiff  which  merely  make  out  the  plain- 
tiff's case.    As  far  as  this  application  relates 
to  the  inspection  of  that  which  contains  the 
particulars  of  the  lien,  it  may  be  granted.    The 
affidavit  of  the  plaintiff  is  not  very  specific,  in 
merely  stating  that  the  bill  of  costs  has  been 
made  out  from  the  books ;  but  we  must  infer 
that  they  are  believed  to  contain  the  entries 
from  which  such  bill  has  been  made    out. 
These  could  not  be  evidence  for  the  defendant ; 
but  they  may  furnish  material  evidence  for  the 
plaintiff.    Had  this,  as  we  might  perhaps  have 
presumed  from  the  beginning  of  the  affidavit; 
been  a  mere  fishing  application,  it  could  not 
have  been  sustained.    But  where  reasonable 
ground  is  furnished  for  believing  that  what  the 
inquiry  seeks  is,  not  the  nature  of  the  defend- 
ant's case,  but  the  evidence  material  for  the 
plaintifi*'s  case,  the  inspection  may  be  granted* 
The  rule  must  therefore    be  modified,    and 
strictly  confined  to  entries  in  the  books  re- 
specting the  particulars  of  the  lien  in  respect 
of  the  action  between  Parker  and  the  Great 
Western  Railway  Company,  and  the  reference." 
Scott  V.  Walker,  2  E.  &  B.  555. 
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NOTICES  OF  NEW  BOOKS. 

A  Manual  of  Equity  Jurieprudemce,  found- 
ed on  Story* 4  Commentariee  and  Spenee*4 
Equitable  Jurisdiction,  and  comprieing  in 
4i  email  compose  the  Points  of  Equity 
usual/y  occurring  in  Chancery  and  Con- 
veyancing, and  in  the  General  Practice 
of  a  Solicitor.    By  Josiah  W.  Smith, 
B.C.L.,   of  Lincoln*s  Inn»  Barrtster*at- 
Law.    Third  Editiou.    London :  Stevens 
&  Norton.     1854.     Pp.  xiv.  417. 
The  Author  of  this  useful  manual  for 
solicitors  and  students  is  already  well  known 
to  the  legal  public  as  the  Author  of  a 
Treatise  on  Executory  Contracts*  and  as  the 
Editor  of  LordRedesdale*sTreatise  on  Plead- 
ings and  Feame's  Contingent  Remainders. 
Mr.  >8f]iitti>  afler  ably  and  c6nei8e)y  stating 
in  his  introduction  the.  nature  of  Equity ; 
the  extent  of  the  jurisdictiou  of  the  Uourt  ] 
and   enumerating  tlic  general  maxims  of 
Equity  Jurisprudence,   proceeds  to  divide 
the  subject  iuto  the  tpUowing  heada;-*-l. 
Of  remedial  Equity,  specifically  so  termed ; 
2.  Of  executive  Equity ;    3.    Of  adjustive 
Equity ;  3.  Of  proteptire  Equity,  irrespec- 
tive of  disability ;  3.  Of  protective  Equity, 
in  favour  of  persons  under  disability ;    6. 
Of  aoxiliarj  Equity.    These  subjects  are 
then  severally  treated  of  under  the  following 
subdivisions : — 

X^Bemedial  fquiiy*--'AeMent,,miBftakep 
actual  fraud,  cpn^tructive  fraud,  . 

2.  Executive  E^ity-^LefficieB  mid  por- 
tions, donationes  mortis  eaus4 ;  euress  pri- 


the  writ  of  ne  exeat  regno  ;  and  protection 
by  the  writ  of  supplicavit ;  protection  of 
property,  by  taking  away  the  possession  or 
receipt  thereof,  or  by  requiring  security. 

5.  Protective  Equity — Infants;  persons 
of  unsonnd  minds ;  married  women. 

6.  Auxiliary  Equity  —  Discovery,  and 
taking  and  preserving  of  testimony,  in  tid 
of  snit  or  defenoe  in  another  Court. 


NEW  BILLS  IN  PAllLI.AMENT. 


APPOINTMENT  OP   PUBLIC   FROSftCUTOM. 

This  Bill;  after  recsiing  that  the  appomt. 
Bient  of  public  prosocutors  for  the  pitrpow  of 
coadiikcting  the  pnseecutioB  of  ei'imSna!  ofivnd- 
ers  UMiuld  oonduea  to  the  efiici^t  adnmiistn- 
li^m  i;tf  iiietice,.pfO])OBe8  to  enact  as  foBo^:— 

The  Cireutte  row  tnatctted  by  the  Ju4|(es  nf 
Asa^se  aire  to  be  divided  ttito  sock  dtsuicts  as 
to  her  Majesty,  with  the  advice  of  her  Pri\7 
Couoeilt  amy  seem  neceesari'  («.  1). 

The  Lord  C^nuioellor  shall  appottA  fbf"  ewh 
district. o<ie' or  more  fit  persons^  each  beinjfA 
harriMtr-at^kw  vf  ncrf  A»»  than  10  yrt^s^ 
standing  (s.  2).  to  be  ended  '<  the  ^m\i\k  pro^e- 
cuter/'  and  \md  out  oi^  the  con«elMai»d  fund 
not  exceeding  1,600/.  per  *antium»  Inchidio? 
traveUt<Q(  expenses,  to  he  removable  tioff  for 
miscondueftor  nnfitnoES  after  eskmiinatieirsiid 
inquiry  to  the  Lord  Ohaneelh)^  and  LoM  Chief 
Justioe  pi  the  duten*s  Bench  (s.  3). 

Xhedttiifsof  the  public  prosdcntdrs  ll^ort 
,  and  at  the  (rial  (sti  4, 6).  '  '   ' '"' 

Whenever  for  any  eaute  k  ii  ^Mjk'io 
provide  additional  asststanee^  the  dhtriet  «ittnt, 
on  obtiiioing  the  Judged  eenificate,  maf  ^o; 


^        .        n^inate  deputy  pubkc  piHAe«atOf«  (s.  C);^  ^ 
vate  trusts  evidenced  by  some  written  dp-  barristers  ^ mat  tma  t/mn4isreifyesrii*'litit^9j 


cnment ;  express  charitable  trusts ;  implied 
trusts ;  constructive  trusts ;  trustees  agd 
others  standing  in  a  ilduciaiy  relation ;  spe- 
cific perfbrnanoe  of  i^reetnents  ahd  duties 
not  arising  £rom  tniats.    ' 

3.  AtifuetireEqwUy—Aeoontit  hi'^n«ral ; 
administratiop  (  mortgages  aiid  -  pledges ; 
apportionment  and  contribiitioii ;  partner^ 
snip;  certain  special  adjustments  in  cases  of 
debtor  and  creditor ;  certain  miscellaneous 
cases  of  account ;  damages  and  compensa* 
tion  ;  election ;  satisfaction  ;  partition ;  set- 
tlement of  boundaries  ;  assignment  of  dower. 

4.  Protective  Equity — From  litigation  or 
injuiy,  afforded  by  the  cancelling,  delivering 
up,  and  securing  of  documents ;  and  re- 
specting the  property  of  another,  by  means 
of  interpleader ;  from  repeated  or  renewed 
litigation,  or  from  unjnst  le^  proceedings, 
afforded  by  decrees  upon  bills  of  peace  or 
bills  to  establish  wills,  and  by  injunctions ; 
from  loss  or  injury,  in  other  cases,  by  in- 
junction ;  from  another's  abscondment,  by 


to  be  paid  not  exceeding  10  guineas  perwbflte 
day,  such  appointment  not  to  be  for  longer 
than  one.  wUolo  d^yXf.  7)i    ,  J  •'"''' , 

Four  barristers  of  not  less  than  jive  9^^ 
Standing  for  Middlesex  and  Westmia^^^^r 
one  for  every  other  county  or. ^ssional  di- 
vision in  England,  and  one  for  t\yo  counties  in 
Wales,  and  one  for  every  sneh  borough  or 
dis^ict  as  ordered  by  her  Majt-aty  and  ^Vf 
Council,  shall  be  appointed  "the  swi^* 
public  prosecutors,"  to  be  paid  not  excecaing 
300/.  a  year  out  of  the  consolidated  fond,  in- 
cludinf(  travelling  expenses,  to  be  removable  m 
under  s.  3,  but  not  to  be  a  rcvisinff  barri«t<r, 
one  of  her  Majesty's  counsel,  nor  hold  any 
other  place  or  office  whatsoever  under  tw 
Crown,  within  the  county,  borough,  or  distnct 
for  which  appointed  (s.  8).  , 

Four  barristers  attendinf?  sessions  to  o« 
chosen  in  rotation  as  deputy  assistant  pubnc 
prosecutors  for  ensuing  year,  one  st  each  «e«- 
sion,  to  be  paid  not  exceeding  five  guineas  » 
day  (s.  9).  .        ^  ^^ 

The  Lord  Chancellor  may  appoint  one  or 
more  attomeys-at^law  qf  not  less  than  i*P^ 
years^  standing  as  district  agent  to  act  as  attor- 
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ney  for  prosecution,  to  be  removable  at  the  |  motion  for  injunction.— further  time 
pleaBure  of  the  Crown,  and  be  paid  a  yearly  i 
salary  out  of  the  consolidated  fund  (s.  10);  and  i 
to  perform  certain  duties  as  such  attorney  for 
the  prosecution  (s.  11}.  | 

The  Secretary  of  State  to  make  rules  for  the 
f(uidance  of  district  agents  (s.  12);  policemen 
and* constables  to  ^ive  information  to  district 
agent  (s.  13);  duty  of  district  agents  on  re- 
cciving  information  (s.  14);  magistrate  may 
give  notice  to  district  agent  to  attend  examina- 
tion of  accused  person  (s.  15). 

No  person  shall  be  prosecuted  for  giving  to 
bis  master's  horses  a  larger  quantity  of  com 
than  the  roaster  has  allowed  to  be  given,  but 
the  magistrate  for  the  district  may,  within 
ooe  week  after  the  offenoe  coromitte<i»  by  his 
written  order  deduct  from  his  wages  not  ex- 
ceeding 30#.,  without  any  costs  of  application 

Jostices  of  the  peace  and  police  magistrates 
nay  remand  the  accused,  in  order  to  uke  the 

opinioB  of  the  public  prosecutor,  but  «io  costs  to       ^  tistatob,  by  his  will,  made  at  Margate, 

bealbwedif  the  oommiUal  be  contrary  to  his   ,       _^,    j  •  ,       r  r ««/     u     i7v 

advice,  unless  &he  Jud^e.  Cfaairmimof  Qti«ff^r  ^^^^^^^^  *^^  «'»«  a  8««i  of  20/.,  should  his 


to  defendant  to  answer  affidavits. 

In  a  suit  for  the  dissolution  of  an  alleged 
partnership  between  the  plaintiff  and  the  de- 
fendant, the  Vice-Chancellor  Wood  granted  an 
application  by  the  defendant  for  time  within 
which  to  answer  the  affidavits,  filed  by  the 
plaintiff  in  support  of  a  motion  for  an  injunc- 
tion, but  directed  the  affidavits  to  be  filed 
within  two  days,  and  made  an  order  for  an 
interim  injunction  until  the  next  seal.  Be- 
semeres  v.  Besemeres,  1  Kay,  xvii. 


JURISDICTION  OP  COUNTY  COURTS. 


plaint  for  legacy.  —  taking  out  lrt- 
tkrs  of  administration.— cause  of 

ACTION. 


adrice,  unless  ^he  Jadge»  Chairman  of  Quarter 
Seuious,  or  Recorder  shall  certify  (s.  If)  i  bat 
parties  may,  as  heretofore,  present  Mils  before 
grand  juries  at  their  own  costs  and  ebarges ; 
and  this  Act  shall  not  extend  to  pros^utions 
b]r  order  of  the  Attorney- General,  for  common 
assaults,  libels,  noisMiees,  or  stopping  up  or 
noQ-repMr  of  voads,  for  libel  or  defamation,  or 
to  indictments  removed  by  eeriiortiri  (s.  18). 

Sttbpeenas  may  ba  issued  gratis  to  compel 
the  attendance  of  prisoner's  witnesses,  and  the 
costs  shall  be  allowed  on  cartificate  of  the  Court 
or  Judicethat  such  witness,  not  being  a  witness 
to  diaracter  only,  was  a  material  witness  (s. 
19}. 


executors  think  proper,  to  the  plaintiff,  hia 
man-servant,  conditional  on  his  continuinf(  to 
conduct  himself  faithfully  in  aU  respects.  The 
executors^  whom  he  had  thereby  appointed,  re- 
nounced, and  administration  was  granted  with 
the  will  annexed,  in  the  Prerogative  Court  of 
Canterbury,  to  the  defendant,  who  resided  in 
London.  This  plaint  was  brought  by  leave 
of  the  Judge  of  the  Kent  County  Court  to  re« 
cover  the  legacy,  and  an  order  had  been  grant- 
ed by  Crompton,  J.,  for  a  prohibition  against 
further  proceeding  therein. 

A  rule  to  set  aside  this  prohibition  waa  dia« 
charged,  on  the  ground  that  the  grant  of  the 
letters  of  administration  was  an  essential  part 
of  the  cause  of  action  :  Murray  v.  East  India 
Company,  5  B.  &  Aid.  304 ;  and  that  it  was 
not  therefore  made  out  that  the  cause  of  action 
arose  within  the  district,  and  the  Judge  had  no 
jurisdiction  under  the  9  &  10  Vict.  c.  9S>,  >•  60. 
In  re  Fuller  v.  Mackay,  2  E.  &  B.  573. 

A  plaint  was  brought  in  the  Middlesex 
County  Court  at  Brompton,  to  recover  poe* 
session  of  land  let  by  the  plaintiff  to  the  de- 
fendant for  a  term  which  had  not  expired,  and 
it  appeared  the  original  rent  was  under  50/.,  and 
that  there  had  been  no  fine,  but  that  the  present 
annual  value  of  the  premises  was  aboTe  50/. 

On  discharging  a  rule  nisi  for  a  prohibition, 
held  (per  Lord  Campbell,  C.  J  ,  and  Erie,  J.), 
that  the  County  Court  had  jurisdiction  under 


POINTS  IN  EQUITY  PRACTICE. 

IXAMlJfATION     OF    PLAINTIFF    VIVA    VOCE 
BBFORR   BXAIIINBR. 

TuK  plaintiff  supported  a  state  of  facts  and 
charges,  carried  in  before  the  Master,  by  his 
^davit  under  an  arrangement  that  he  should 
attend  and  be  cross-examined  vivd  voce  before 
tbe faster,  but  on  his  attending  accordingly, 
the  Master  declined  to  proceed  in  the  absence 
of  a  shorthand  writer,  but  gave  the  defendant 
*eaTc  to  exhibit  interrogatories  on  or  before  the 
^t  day  of  Michaelmns  Term,  1852.  The  Acts 
15  &  16  Vict.  cc.  80,  86,  in  the  meanwhile  came 
into  operation. 

The  Vice-Chancellor  Stuart  said,  that  there 
ttost  be  a  supplemental  order  for  the  examine- 
^0  of  all  parties  on  interrogatories  before  the 
^miner  as  the  Master  should  direct,  and 
Rave  the  defendant  liberty  to  cross-examine  I  Ae  9  &  10  Vict.  c.  95,  s.  122,  if  either  the 
^^  plaintiff  vivd  voce  before  an  examiner.  |  ^^^^  or  the  rent  did  not  exceed  60/.  by  the 
ii^taU  V.  Cheatle,  I  Smale  &  Giffard,  78.       '  1 7^^»  c»^nK  ^«^»  ^-  ^<wv«W»  5  D.  &  L.  445 ; 
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only  existed  where  neither  the  value  nor  the 
rent  exceeded  that  amount,  referring  to  Crowley 
y.  Fitty,  7  Kxch.  R.  319-  In  re  Earl  of  Har- 
rington V.  Ramsag,  2  E.  &  B.  669. 


OBJECTS  AND  ADVANTAGES 

OF  THE 

INCORPORATED  LAW  SOCIETY. 


This  Society  was  established,  under  a 
deed  of  settlement,  in  1827,  incorporated 
by  charter  in  1831,  and  commenced  its 
operations  in  1832.*  In  1833  it  instituted 
several  courses  of  lectures ;  in  1836  it  was 
empowered  to  examine  all  applicants  for  ad- 
mission on  the  Roll;  in  1843  was  ap- 
pointed Registrar  of  Attorneys»  and  m 
1845  obtained  a  second  charter  containing 
extended  declaratory  powers. 

As  a  legally  recognised  body  of  practi- 
tioners, the  Council  of  the  Society  have  co- 
operated in  promoting  measures  calculated 
to  afford  facuities  for  professional  education 
and  practice,  for  the  remedy  of  abuses,  and 
for  sustaining  tlie  just  claims  of  their  branch 
of  the  Profession  to  the  respeet  and  confi- 
dence of  the  community  at  large.  In  fur- 
therance of  these  objects,  and  for  conduct- 
ing the  general  business  of  the  Society*  the 
Council  and  their  different  Committees  hold 
regular  meetings  every  week. 

They  examine  all  Bills  before  Parliament 
relating  to  the  Law,  and  state  to  the  proper 
authorities  such  objections  as  occur  to  the 
Council  to  the  proposed  enactments,  and 
suggest  such  additions  and  alterations 
therein  as  appear  to  be  expedient  for  im- 
proving  and  perfecting  them«  In  these  and 
the  like  instances  they  take  sueh  measures 
as  seem  best  calculated  to  promote  the  wel- 
fare and  respectability  of  the  Profession. 

The  new  Rules  and  Orders  from  time  to 
time  issued  by  the  several  Courts  of  Law 
and  Equity  are  printed  at  the  expense  of 
the  Society  and  forwarded  to  the  members ; 
and  otbi|L  important  professional  informa* 
tion  i^^^mmunicated  in  the  Annual  and 
Special  Reports  of  the  Council. 

On  their  opinion  being  required  as  to  any 
doubtful  or  disputed  professional  uaage, 
particularly  in  conveyancins  practice,  the 
Council  carefully  consider  the  matter,  and 
register  their  decisions  in  a  book  kept  for 
that  purpose,  which  is  accessible  to  the 
members  of  the  Society. 

Lists  of  persons  applying  to  be  admitted 
and  re-admitted  on  the  Roll  of  Attorneys 
and  Solicitors,  or  to  renew  their  certificates. 


are  printed  and  circulated  in  order  that  im  - 
proper  persona  may  be  opposed.  Where 
there  is  sufficient  ground,  the  Council  un- 
dertake, on  behalf  the  Society,  to  apply  to 
the  Courts  to  remove  persons  from  the 
Rolls  who  bave  misconducted  themselves 
as  attorneys,  and  in  other  respects  aid  in 
the  supervision  of  professional  practice. 

The  Society  already  oompnsea  a  grett 
proportion  of  the  most  respectable  practi- 
tioners in  town,  and  a  considerable  number 
practising  in  the  countiy ;  and  the  Council 
are  desirous  of  calling  the  attention  of  their 
professional  brethren  to  the  advantages 
afforded  by  the  establishment. 

With  a  view  to  extend  tbe  usefulness  of 
the  Society,  and  bring  together  a  laiger 
proportion  of  the  members  of  the  Profes- 
sion, particularly  the  junior  practitioners, 
the  Admission  Fee  has  been  rednced  to  5^. 

In  order  to  be  admitted  into  the  Society, 
the  applicant  must  be  proposed  by  two 
members,  his  name  affixea  in  the  Hall  for 
14  days,  and  approved  on  ballot  by  the 
Council.  The  annual  subscription  for  town 
members  is  2/.,  and  for  country  mem- 
bers 1^. 

Every  member,  immediatelj  on  his  ad- 
mission, becomes  entitled  to  the  benefits  of 
the  Institution,  comprising  the  foUowiog 
departments : — 

1.  The  HaU^  open  daily  from  9  o'clock  in 
the  morning  till  10  at  night,  is  fumiehed  with 
the  votes  and  proceedings  of  both  Hoases  of 
Parliament,  the  London  Gazette,  morning  and 
evening  newspapers,  reviews,  and  other  usefol 
periodical  publications.  Here  also  memhers  of 
the  Profession,  residing  in  difierent  parts  of  the 
town  or  country,  are  enabled  to  meet  one  aft- 
other  by  appointment,  and  for  all  purposes  of 
business. 

2.  The  Library  is  open  daily  from  9  o'clock 
in  the  morning  until  10  at  night,  except  on 
Saturdays,  when  it  is  closed  at  4.  It  com* 
piises  nearly  1 1,000  volumes,  and  is  divided 
mto  two  parts ;  an  Inner  Library,  for  the  ex- 
clusive use  of  members,  containing  ParHa- 
mentary  works,  and  public  records,  coantf 
history  and  topography,  genealogy,  hersldiy, 
and  miscellaneous  works ;  an  Outer  or  law 
LibVary,  comprising  the  statutes,  reports,  di- 
gests, treatises,  anaother  works  relating  to  the 
Law,  which  is  open  to  students  as  well  as 
members.  In  case  any  scarce  hock  in  the 
Library  should  be  wanted  by  a  member  for 
production  in  any  of  the  Courts  of  Loodoa  or 
Westminster,  the  librarian,  oramessenffer,wilI 
attend  with  it  under  the  authority  of  the  Pre- 
sident, or  Vice-President,  or  two  members  of 
the  Council. 

The  Articled  Clerks  of  members  arc  ad- 
mitted to  the  Law  Library  on  payment  of  an 
annual  subscription  of  II. 
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7.  Lectures  on  the  diffoent  branches  of  the 
Laware  re^lariy  delirmdin  die  Hall  from  Nor. 
to  March  inclusive^  and  are  particularly  use- 
ful,  in  conaeqoence  of  the  variona  and  eztenaive 
alterations,  both  in  the  principles  and  practice 
of  the  Law  which  have  alrnidy  taken  place, 
and  are  still  in  progress.  The  members  of  the 
Society  are  entitled  to  attend  these  lectures 
gratis;  and  their  Articled  Clerks  are  admitted 
on  paymwH  of  W.  for  each  set  of  lectnrse,  or  2l. 
for  the  wholes  The  artided  clerks  of  gentle- 
men not  membera  pay  I/.  lOv.  for  eaeh  aet,  or 
3/.  for  the  whole;  and.  other  students^  not 
^Edling  within  either  of  those  classes,  are  ad- 
mitted on  paying  2i.  for  each  set,  or  41,  for  the 
whole. 

4.  The  Repistry  Office,  for  the  use  of  mem- 
bers and  their  clerks,  is  open  daily  from  9  in 
the  morning  until  8  at  night  Here  are  kept 
an  aeoDunt  of  appeals  in  the  House  of  Lords, 
the  general  and  daily  canse  papers,  lists  of  pe- 
titioos  in  causes  in  the  Coorts  of  Equity,  and 
in  Lunacy  and  Bankruptcy,  the  sittings  papers, 
peremptory  i)apers,  special  papers,  and  papers 
of  new  trisils  in  the  Courts  of  Law. 

Boxes  are  provided  in  the  anteroom  for 
members,  in  which  they  may  deposit  their 
papers,  thue  ssTing  the  trouble  and  expense  of 
carrying  them  to  and  from  the  Courts  and 
offices.  Books  are  also  kept  for  entering  par- 
ticttlaxa  of  property  to  be  sold  or  purchased  ; 
of  mooey  to  be  lent,  or  wanted  to  be  borrowed 
on  mortgage  or  otherwise ;  of  applications  for 
partners,  and  for  articled,  managing,  and  other 
clerks. 

5.  Rooms  for  Meetings  of  Arbitrators,  or 
any  other  professional  matter. 

6.  Fire^proof  Booms  and  Closets  are  pro- 
vided for  the  deposit  of  deeds,  frc,  in  separate 
boxes  ;  and  rooms  are  let,  either  for  temporary 
or  permanent  purposes,  each  renter  having  a 
private  key  of  his  own  room  or  closet,  to  which 
no  other  person  has  access. 

7.  The  Club  consists  of  members  of  the  So- 
ciety who  pay  an  entrance  fee  of  5/.  55.,  and  an 
annual  subscription  of  5L  5s.  for  town  mem- 
bers, and  3/.  3s.  for  country  members. 


SOAIERSETSHIRE  COUNTY  COURT. 

Bt  an  Order  in  Coancil,  dated  18th  Febru- 
^t  1854,  it  was  ordered,  that  from  and  after 
the  let  day  of  March,  1854,  the  County  Court 
now  holden  by  the  name  of  "The  County 
Court  of  Somersetshire,  holden  at  Chtton,*' 
shall  be  holden  by  the  name  of  "The  County 
Court  of  Somersetshire,  holden  at  Temple 
Cloud;'  and  the  said  Court  now  holden  at 
Clntton  shall  be  holden  at  Temple  Cloud  in- 
stead of  at  autton.— ^From  the  London  Oasette, 
of  the  2l8t  February. 


NEW  LAW  COUR'. 

To  the  Editor  qf  the  Legal  01 

Sis»-— Allow  ma  space  for  a  rem 
on  your  kind  notice  of  my  pamphlet. 

I  do  not  question  the  ingenuity  of . 
We  have  aeen  Sir  John  Soane  stick 
Justice  between  the  buttresses  of  We6 
Hall,  and  no  donbt  the  Strand  Conn 
be  so  imbedded  in  the  building  as  to  be 
vious,  as  you  say,  to  the  noise  of  street 
and  might  be  Ughted  from  above*.   But 
non^natural  constraint  of  this>kind  iarkk 
best  arrangement,  in  other  respecta,  and  tt 
the  plan  into  confoswn.    You  would  fenct 
Courts  with  the  rooms  appurtenant  to  tb 
but  can  Judge's  rooms  (in  which  often 
private   hearings),    consultation    rooms,-  a 
libraries  dispense  with  quietude  ?     And  aga) 
the  floor  below,  exposed  to  the  streets  on  tiin 
sides,  will  contain   Registrars   and   Mastan 
rooms,  which  contents  on  minutes  and  refer 
cocas  render  a  speeiea  of  minor  C«iirt,  and  do 
these  not  need  quiet?    Besides,  these  lowev 
rooms  ought  to  be  so  constructed  as  to  bfti     ' 
convertible  into  Courts  should  more  be  here-- 
after  needed,  and  then  you  will  admit  the  ne*  • 
ceasity  of  quietude. 

You  mistake  the  suggestion  as  to  a  raised 
corridor  or  cloister.  It  would  be  carried  from 
the  Temple  by  bridges  over  the  two  great 
thoroughfares  of  the  Strand  and  Carey  Street, 
and  would  have  its  descent  into  the  New 
Square,  Lincoln's  Inn,  through  the  first  floor 
of  one  of  the  houses.  Such  a  cloistered  viaduct 
would  greatly  facilitate  the  communication  be- 
tween the  Inns  of  Conrt  and  the  Temple,  and, 
except  200  yards  of  corridor,  the  Templars 
(besides  the  general  convenience)  would  be 
equal  to  New  Square  in  reference  to  the  Courts 
in  Lincoln's  Inn  Fields. 

Those  who,  like  myself  can  remember  when 
there  was  not  in  London  a  single  omnibos  or 
public  cab,  there  being  now  3,000  of  the  one,, 
and,  I  believe,  15,000  of  the  other,  must  look 
forward  to  the  great  thoroughfares  which. 
wvuld  environ  the  Strand  site,  as  likely  here- 
after to  form  a  real  impediment  to  the  busi- 
ness of  the  Courts  and  ofiices. 

An  Old  Law  Rbformbr. 

[On  the  objection  to  the  noise  of  the  Strand 
site,  see  p.  318,pof^.-*ED.] 
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THE  LAW  RELATING  TO  INFANTS. 

WHAT  ARE   NECESSARIES  ? 

To  the  Editor  of  the  Legal  Observer. 
SiK, — Can  any  of  your  readers  answer  this 
question, — What  things  are  not  "  necessaries  " 
for  which  infants  may  not  contract  ? 

It  is  surely  time  that  some  legal  interpreta- 
tion he  given  to  the  word  "necessaries;"  at 
present,  the  interpretation  to  the  word  is  de- 
cided hy  juries,  and  their  decisions  hereupon 
are  of  so  extended  a  nature  that  the  enact- 
ment against  the  invalidity  of  contracts  by 
infants  is  quite  a  dead  letter,  and  parents  are 
liable  to  be  mined  by  the  extravagance  of  their 
children. 

It  has  lately  been  decided  by  a  jury,  that 
jewels  and  a  masonic  star  which  were  pur- 
chased by  an  infant  at  the  University  for  the 
purpose  of  decking  itself  for  a  ball  are  neces- 
saries for  which  the  parent  is  compelled  to 
pay :  it  has  lately  been  decided  that  aq  end  df 
tailors'  bills — no  end  of  clothes,  are  to  be  dis- 
charged  by  the  parent  because  these  riolhM 
are  interpreted  by  a  jury  to  be  necessaries. 

Tradesmen  trust  infants  to  almost  any 
amount,  and  trust  to  a  Jury  fiodiogihQ'ft^* 
tides  to  be  necessaries.  The  minor  fnoy  hsf* 
plenty  of  clothes  of  all  aorta  dreildy  provided 
for  him  by  his  father,  who  has  judged  what 
things  are  necessary  and  proper  for  ms  ion'  to 
have;  but  the  infant  thinks  otherwise,  and  he 
goes  to  a  tailor  and  jeweller,  or  often  to  seve- 
ral, and  these  also  judge  otherwise,  and  ptr-,. 
mit  him  therefore  to  incur  large  accounts  tor 
clothes,  trinkets,  &c.;  the  inAml  i«  nimble  .to 
nay,  and  the  bills  are  forwarded  to^  the 'lather; 
he  demurs  to  the  payment  ;<—'*  CeaCa  araneeis*' 
saries,"  say  the  tailors ;  "  But  my  son  did  not 
require  them,  therefore  thev  are  not  neces- 
saries for  him*'  replies  the  father ;  a^  aclioti 
is  brought,  and  though  it  be  shown  that  the 
infant  was  amply  provided  for,  and  that  con- 
sequently the  articles  could  not  be  necessaries 
for  him,  the  jury,  on  the  ground  that  the  ar- 
ticles are  necessaries  (primarily],  find  a  verdict 
for  the  plaintiff,  and  the  father  is  possibly  half 
ruined  or  compelled  to  economise  for  years. 

Surely,  something  should  be  done  to  put  a 
stop  to  these  things.  Is  the  father,  or  are 
tradesmen,  the  more  likely  to  be  the  better 
judges  of  what  things  are  necessary  for  the 
minor  ? 

The  imposition  thus  practised  by  tradesmen 
upon  parents  (chiefly  by  tradesmen  of  the  Uni- 
versities) might  be  prevented  by  an  enactment 
that  no  contracts  whatever  incurred  by  minors 
shall  be  binding.  Would  tradesmen,  in  that 
case,  be  so  compassionate  as  to  conclude  that 
an  infant  is  insufficiently  provided  with  neces< 
saries,  and  to  trust  him,  risking  payment  ? 

L.  O. 


SELECTIONS     FROM    CORRE- 
SPONDENCE. 

THE   PROPOSED   NEW   COURTS. 

I  OBSERVE  that  much  is  said  in  the  pamph- 
let to  which  you  referred  last  week,  regarding 
the  quietude  essential  for  the  New  Couits. 
With  this  view  I  have  been  considering  the 
state  of  several  of  our  professional  and  public 
institutions  in  different  parts  of  the  metropolis. 

In  the  Hall  of  the  Incorporated  Law  Society 
where  the  Lectures  are  delivered,  T)etwecn 
which  and  Chancery  Lane  the  distance  is  hut 
a  lew  yards,  nothing  is  h^rd  of  the  incessant 
passage  of  omnRniste.  In  the  Library  in  front 
of  the  building,  immediately  adjoining  the 
street,  by  the  use  of  plate  glass  and  double 
sashes,  only  an  apparently  distant  rumbling  is 
beard,  wbichk'rather  agreeable  than  otherwise 
to  the  readers  and  students,  in  the  Library. 
The  secretary's  and  clerks'  offices  also  immedi- 
ately adjom  the  busy  lane ;  but  we  believe  they 
itff^Mti  nom^cious  of  any  noise  whatever, 
idthough  they  are  not  protected  frpm^the  sup^ 
{Msed  annoyance  of  the  unceasing  traB^c  witlun 
a  fepv  feet  of  their  auditory  nei^'es. 
•  Consider,  again,  Uie  ppsitioa  of  the  Bank  of 
SoglE^id,  the  India  House,  the  Mansion  Hofwe» 
—or  St.  Paul's  Catfeadral,  of  nwwy  of  Ae«ty 
cihnrches, — are  th^  sacred  or  secular  dutifS 
performed  therein  reaUy  in*emip»6d  •  by '  the 
busy  hum  of  passengcca  or  candages  ^ 

I  apprehend  the  oppbsitioD  is  red  deed' to  Hie  ' 
sitntde  point  of  personal  interest  Will  thtJ*6flt. 
of  Chamb<*rs  In  LTncoln's  Inn  Fields'  bfel^- 
creased  or  dhninlshed  by  the  CQUrU'Hic»<»f 
built  ip  the  midst  of  the  garden,  ok'  mnj^wsy 
betweeh  I4pcol<s  I^n,  fud,  the  'Kesa^fitl,  .1. 
an^  fo|;>tbe  Strand  site,  and  so  are  99  pnt  of 
every  )00  persons  I  ha^  «iSl«  witb*  ^  •--      ' 


C08T9  OF  'MSiiCM^  t^H  ^mUt.       ^ 

^Wir-YQur ,cpa:espoadex>t ,".  Qvi^' '^  4p.  i97v 
anie)^  I  think,  may  take  it  for  gmAea,  fi- 
though  I  cannot  rscoHect  a  case  in  point*  that 
if  it  •as  been  usual  to  pay  the  rent  <jaarterl3% 
in  the  absence  of  any  dennite  time  given  and 
agreed  upon  between  the  lesAtr  end  lessee}  the 
nonpayment  hereafi^r  of  the  rent  at  the  qaartcr 
will  give  a  right  to  the  lessor  to  distrain;  forit 
is  the  peculiar  province  of  the  lessee  to  guard 
himself,  by  proper  provisions,  from  all  con- 
tingencies affecting  his  lease,  and  if  he  neglects 
to  do  so  it  is  his  own  fault.  As  regards  the 
time  for  Uking  a  distress.  Pater,  in  his  Book 
of  Landlord  and  Tenant,  says,  "  A  distress  tor 
rent  cannot  be  made  the  same  day  on  which 
the  rent  becomes  due,"  for  the  reason  that  **  it 
is  not  due  till  the  last  minute  of  the  day '- 
Duppa  V.  Mayo,  1  Saund.  287.  The  landlord, 
however,  may  distrain  for  his  rent  any  day 
subsequent  to  the  day  upon  which  it  is  reserv- 
ed, save  and  except  tne  Sabbath-day."  ** 
would  seem  from  this,  that  a  distress  made  on 
the  second  day  after  the  rent  became  doc, 
though   a   harassing   proceeding,  would,  oe 


Selectiomsfnm  C&rmpwdence.'^Aitarmejfs  to  be  Admitted. 
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perfectly  lej?al,  neither  could  the  tenant't  op- 
position to  it  avail  anythioK*  It  is  the  usual 
custom,  however,  to  place  a  clause  in  the  lease 

Srotectiog  the  tenant,  in  case  of  involuntary 
efaolt,  for  21  days,  from  the  landlord's  re- 
medy. The  costs  and  charges  for  distresses 
exceeding  20/.  are  not  specified  by  Act  of 
Parliament,  but  it  seems  to  be  customary  to 
charge  5/.  per  cent,  for  the  levy ;  and  if  the 
broker  can  produce  evidence  that  it  is  the 
charge  usually  made  by  neighboi^riog  broker** 
and  that  it  is  not  an  unreasonable  chaise,  I 
feel  confident  that  no  action  couid  be  main- 
tained againat  bim  with  success. 


SCOTCH  LAW  OF  MARRIAGB  AND  DIVORCB. 

In  the  Number  of  February  18»  a  letter  from 
"  Civis  *'  represents  it  to  be  Scotch  Law,  that 
the  father  of  an  ille^^itimate  child,  born  before 
I  his  marriage,  may,  after  the  dissolution  of  that 
'  marriapfe  by  his  wife's  death,  cut  off  his  legiti- 
•  mate  ofTsprinff  from  the  succession  through 
'  him  to  real  estate,  by  espousing  the  mother  of 
the  previously  born  illegitimate  child.    Your 
I  correepondatit  is  evidently  ill-informed  upon 
j  the  nature  of  the  Ugitimatu  per  subsequens  ma- 
trimomwn  of  Roman  and  Scottish  jurispru- 
dence, and  without  discussing  the  matter,  it  is 
eooiH^,  therefore,  to  state,  that  the  Law  of 
Scotland  is  not  at  all  as  it  is  represented  to  be. 
A  Scotch  Advocatb. 


ATVORNEYS  TO  BE  ADMITTRD. 

'Basth'^erm,l^U. 

"  •       'Mf*  *•        'ttticfii'if'iifitf^. 

CIMt^  Iffamei  and  "Residences,  To  whom  Artidod,  Aiei^fned,  ^c. 

Aldhan,  JCobert  Huxlej,  14,.Wy,ddleton-;>qtt»»^; 

King's  L^ni^        .  ?        •        •                 .        •  R,  C(.  Aldlnfl*,  Xiog*e'lvim 

Alien,  Ja«.,  Jun.,  8^;  (?v^eii.stredt,  Cbeapsidd  ;  '                         .           '                . 

Croydtitt                  .        .        .                 ,  H.  Klcbl,  Qaeen«street 
Amsll,  Jtlifpb,  7,  Oo«iaM*t0r.,  Barasburt-h)ad  ;^ 

GrtnilMte                                      ...  H.Thbmpmi,  GhiMkMi  i 

BMkboufs^'tliQsks^  Jtfmes.  liUackbeni    .  -              .  R.  BtetkboBse.  Bteokh««n< 

Bvtlecf .  Witlwin  SmHb^  &o«rfandp» .  <i    "  <*       ^  VaVMa  sad  MiMhaH^  Breestgeof* 
Beale,  SaM6^^,  Arg3r)6-ft«eet,.Ann»l»isqtare^ 

Kioir#f«^OM;  Y(i9rcvUv      -.        .        v    ■    .  J.SuUard,  Wgfcester 

Bitdee,  lluma^  Peantn^r,.   ^8»  (jvildfofd^treet^  j 

Rttseen-ssii are  i  W«>sio<)-si^perrM«r«      -      -.  H.  Pawss,  Weston-super-Mare 
^'■eS^*  Clisrlet  JotiD^  4,  S  unit  ope- street,  ll«gebt*a< 

|wrk  1  ^fewark                                                   .  R.QriiSn,  Nevrtit' 
Bleeck,  Williim  Oo(xfmab,'Sfli,  liVeir^r.street, 

King^i-Ordis                                ^               .'  W.B.Coeper,  Vettflsta  BuiMings 

findsfaaw,  Richard,  Upp^f  Hoteartofi  .        .      .  W\H.PilelMr»  Neir  Bra4d*strk<et 

Brealtfy,  Alb«H,  Higbgate      •        .        .       •        -  £.  T.  Wbksker^  LtaeeteVion^relie 

Cdlaway,  John,Jun.,  Canterburv  .                 •        «  G.FnrloyjCaetsrbMy 
Ctrtwright,  Fre<U  Hyet^f^r^^iMnrO^Jf^,  Q  W*«-- 

inn-road}  BavTlrv F.  H,  Cartwrigbtv^^^^try 

C]iapmaB#  U«B.; «f0,  Aciicla-rdsd,  9r.  Jobn's-wood  •  J.t.  Poeock^  LioooInVion-fields 

Colliaaon,  J.  W.  BewJeov  DoncsfttM  .'     ..'J.Conioson,  Poneaster 

Cooke,  CUae.  ise^  IB,  Iltttlend-st,/  Hbdi|>sl0Bd  rd.  J.  Lovegrove,  Gloacester ;  Charles  Bell,  36,  Bed* 

lbfd*row 
Cole,  Hy.ySMtb  Brent ;  8t.  JohnVplace.  Glouces- 

tdr-street,  Sviotofi-street^  Percy-circua  .         .  W.  Lambert,  Exeter 

Conlcbar,  CoAper,  31 ,  Swiaton-atreet,  OrayVioo-  W.  Coulcher  (d«oO«  Downham-Market ;  G.  Flatten 

lane;  Albert-terrace (dee),  Lynn;  F.  H.  Partridge,  Lynn 

Crawford,  William  Henry,  11,  Wejmouib-street; 

Ne%v  Bnnk-buildings H.  R.  Freabfield,  Baak-buildinga 

Cteery,  Leslie,  36,  3idrooutb-st.,  Regenl-sqaare ; 

Aahford R.  Furley,  Aabford 

Crowtber,  Wm.  Alfred,  EaUer;  Shenstone;  Tbe 

Hoc.  near  Kidderminster ;  Godlinan«street    .  F.  Farrar,  Godtiman-street 

Dalton,  Tboroaa  Masters,  Cardiff  ....  T.  Dalton,  Cardiff 

l^artt,  Frederick  Jobn,Tvfnryn.  Pembrokeabire     .  T.  Morgan,  CardigBD 

l>odd,  John  Thoa.,  21,  La'dbrook*sc].,  Notting-bill  .  R.  J.  P.  Broughton,  Great  Marlberougb-street 

l>uno,  William.  Frome E.  T.  W  bitaker,  LincolnVinn-lielda 

Djmond,  Edirard    Emesr,  14,  BelgraTe-street, 

ArgTle-si|uare;  Exeter           ....  J.  Gidley,  Exeter 
Brnrt,  William  Hobson,  17, Great  Coram 'atreet ; 

Mile-end-hall.  Sioekport  .J.  Vangben,  Stockport. 

Carle,  A.  Percy,  IVJ.  A., «,  OVal-road,  Kennington  ; 

Muncbescer             ...•.«  N.  Earle,  Manchester 

'•W.  Henry  Grer,  96,  DeTonsbire-al..  Queen's-  T    H.  Faber,  3tooktoB-oo»Tees ;   T.  T.  Trevor, 

aqoare;  Giinaboroagh    .        •       •        .        •  Gainsbocoagb 
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Clerks*  Naw^  and  Rmdeneei,^ 
Footner,  George  Maoghao,  107»  Stan1mp»«trMt, 

Haropstend-road ;  Esaex-street ;  Romaey 
Fry,  Lewis,  6,  Great  Comm-st.,  Rossell-aq. ;  Bristol 
Gaskell,  SI.,  33,  Islington-terr.,  Park-road ;  Wigaa 
Glubb,  William    Frederick,    41,   Wobarn-place, 

Russell-square;  Great Torrington  .        .     '   . 
Gougb,  Clement  For8ter,Sidmouth-at  ,Gray'8-inD'rd. 

Gould,  Thomas,  Uttozeter 

Gratton,  Ricbcrd  Thomas,  4,  Aeton-street,  GrayV 
inn-road ;  Chesterfield     .        .        .         .        • 

Green,  James,  jun.,  1,  Jamea-plaee.  Gloucaateiw 
terrace;  Bradford 

Greenway,  John,  12,  Noel^at.,  Islington;  Argyle- 
square ;  Plymouth 

Haines,  John,  16,  Great  Marlborough- street;  Wit- 
lesden  Green  ;  Kilburn  .... 

Hickman,  William,  Southampton   .... 

Hiilman,  Robert  William,  t,  Raymond^buUdings  ; 
Guild  ford-street ;  Lyme  Regis        .         .        • 

Hinde,  Charles  Heaton,  Bolton- le-Moors,  South- 
port  ;  Manchester  .         .         .        •         • 

Holmer,  William  Edward,  50,  Upper  Rosoman-st., 
New  Hirer  !Iead 

Hopkins,  John,  3£,  Mootpelier-square,  Brompton  . 

Hopkinson,  Joseph,  7,  Goalden-terr.,  Barnsbury- 
road  ;  Nottingham 

Howell,  £dw.  Joseph,  4,  LarkhalUnse,  Clapham ; 
Bedford-row ;  Guildford         .... 

Hunt,  Thomas,  4,  Holford-street,  Pantottyille; 
Stratford-oo-Avon 

Jaquet,  George  Robert,  3,  Mtlbrook-place,  Cam- 
den>town ;  Clare-court 

Jeffery,  John  Rush, 30,  Bucklerabury;  King's  Lynn 

Johnson,  Samuel  George,  10,  Skidmore-st.,  Ban- 
croft-place ;  Bearsted 

Jones,  Henry,  Colchester 

Jones,  Samuel ,  1 90,  Sloane-etreet ;  Shrewsbury 

Kell,Tbos.  Edw.,  17,  River-st.,  Pentonville;  Leeds 

Kelly,  Charles  Frewen,  M-  A.,  21,  Great  George- 
street.  Westminster 

Lambert,  Hy.Wm.,  Little  Ryder-st.;  Bererley    . 

Lander,  William  May,  1,  Wellington-place,  Kea- 
siogton-rd.;  Upper  Islington* terrace;  Clapham 

Loathes,  Charles  Edmund  Stanger,  d,  New  Ian ; 
Croydon;  Lothbnry 

Lyne,  Frederick  Lewis,  17,  Robert-terr.,  Chelsea; 
VVigan  .  .»•••. 

Marshall,  Thomas, 3,  Regent-square  ;  Canterbury  . 

Marshall,  Wm.,  «7,  Alfred-st.,  laUngtoo ;  Durham 

Mitchell.  VViu.  Wagner,  37,  ThaWes-ion  ;  Cardigan 

Morris,  Thomas  Porter,  2,  St.  James'-Tillas,  Hol- 
loway ;  VVarwick;  Sherwood  .        • 

Moordaff,  William,  Whitehav«n    .... 

Murton,  Alfred  Charlea,  37,  Liverpool-street, 
King's-cross ;  Thornhill-place;  Braintree        . 

OliTer,  George  Jamea^  13,  Lawrence-Ism,  Cheap- 
side  ;  Grove-tnrrace 

Palmer,  Giles  Charles,  Graniham<  •        .         •        . 

Peek,  Richard,  Balham 


7b iBtAoiii  AriUled,  A$9ifmtd^^ 

G.  B.  Footner,  RomMy 
J.  LiTOtt,  Bristol 
R.  Leigh,  Wigan 

W.  G.  Glubb,  and  P.  B.  Glubb,  Great  Torriogtoa 
J.  Forster,  WolTerhampton ;  £.  H.  Rkksids,  lii- 

coln's-inn-fields 
£.  J.  Blair,  Uttoxeter 

J.  Cutta,  Cheatnrfield 

J.  A.  Boilieldt  Bradford,  Yorkabin 

W.  LaTera,  jun.,  Plynoulh 


S.  Hainea,  Lincoln'a4nn-fieldB 
C.  Daviea,  Southampton 


R.  Hilltnan,  Lyme  Regis 

J.Tbompaen, Sheffield;  J.  WatkinB,Boltoa-le-Moon 


G.  Hoimer,  Bridge>8lreet,  Southwark 
£.  E.  Whi taker,  LincolnVinn-fields 


R.  Dnfty,  Nottingham ;  C.  ButUn,  Nottingham 

F.  A.  Curtis^  Guildford 

W,  O.  Hunt,  Stratford-on-AvoB 

T.  Moseley  (dec.),  and  W.  M.  Tayler,  Bedforf- 

street,  Covent  Garden 
£.  L.  Swatman,  King's  Lynn 

K.  King,  Maidstone 

F.  G.  Abell,  Colchester 

J.  H.  Edwards,  Shrewsbury 

G.  B.  Nelson,  Leads 

J.  P.  Fearon,  Great  Geoige-street 

H.  J.  Shepherd,  Beverley  ;  G.  Shepherd,  Bererley 

A.  Goddard,  King-street,  Cheapaide 

S.  Cotton,  Lothbniy 

E.  Lyne,  Liskeard;  M.  Tatham,  Liooltfs-inn-firfi* 
G.  Furley,  Canterbury ;  S.  C.  Vanour,  Gn/s-inn-sq. 
J.  E.  Marahall,  Durlmm 
T.  George,  Cardigan 

T.  Morris,  Warwick ;  J.  Forteeou^,  BanbnT 
R.  ArmiUtead,  Whitehaven 


A.  C*  Veley,  Braintree 

H.  Lloyd,  Milk-street,  Cheapaide 

W.  Ostler,  Grantham 

P.  O.  Jervis.  Uttoxeter;   H.  Moere.  Wiii*oon» 

Minater ;  J.  Biahop,  New  Bridge-street 
W.  R.  Gregg,  Kirby  Lonsdale 
R.  Wortley,  Norwich 
J.  S.  Bum,  Coptball-conrt 
H.  Masterman,  Bucklerabury 


Pollard,  John  Metcalfe,  Kirby  Lonsdale 
Rackham,  Matthew  Robert,  Norwiek     . 
Rammell,  Harby,  1,  Hereford-sq.,  Old  Brompton 
Rhodes,  Arthur,  MusweU-hill 
Robinson,  Arthur  Ingram,  8,  Duke-street,  Port- 

Isnd-place  ;  Clitberoe-castle,  Blackburn  . 
Robson,  Edward,  35,  Brampton-square  . 
Rowland,  Richard,  16,  Goldeo-aq.,  Regen^tnet; 

Cannon-street 

Rudyard,  Frederick  Colville,  Maoobafidd     . 

Sheppard,  Chailea  Ed.,  Milman-st., ;  Moniington-  jo^^ir 

crescent;  Devonshire-street;  Adelaid#.fMd   .  C.A.  Helm,  Worcester;  E,  W.  Firfd, Bedftw-w 


D.  Robinson,  Blsckbum 

W.F.  Robaon,  BromptOB-square  ^ 

C.  Robson,  Cliflford's-inn;  C.  H.  E<iin«»»  ^"^ 

non-strset 
T.  Psrrott,  Macclesfield 


Attomejf  to  be  AdmUied^—PrpfeuUmal  LuU. 
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Clerla^  Names  and  Rtmdmeu, 
Smitby  Wm.  Sidney,  7,  Gloacetter-sq.,  Hyde-park  , 

Shirt,  Winkni,  Clepliftm  .  •  .  •  . 
Ttjlor,  AlboD,  ClepbttiB-ooiiittoo  •  •  .  . 
TbomM,  Imms,  Wigan 


W.  Perry,  Whiteharen ;  W.  H.  Aahaiat,  Old  Jewry 
B«Fry,  Cheddar;  £.  Bromley,  GrayVion 


To  whom  Articled f  Assigned,  Sfo, 
A.  W.  Grant,  and  P.  A.  Grant,  King'a-road,  Bed- 

ford -row 
W.  C.  Sole,  Aldermanbnry 
£.  E.  Tustin,  New  Bridge-atreet 
J.  Mayhew.  Wigan ;  R.  Darlington,  Wigaft ;  T.  P. 
Taylor,  Wigan. 
Tbompson,  Cbarlea  Robert,  118,  Greet  Rusaell* 

itreet,  Bloomabury ;  WbitehaTen   • 
Thorn,  Henry,  2,  Fnlbam-plaoe,  Bfaida-bill,  West; 

Gibson-eqnare ;  Lirerpool^atreet    . 
TipIadT,  Jobn,  Jan.,  7,  Upper  Bfarylebone-atreet, 

Portland-place .J*  Tipkdy,  Duibam 

Tompkins,  Henrj,  39,  Beniard-etreet,  Raaaell- 

iquare;  Great  Jamea-atreet I.  Gell,  Lewee;  J.Sowton,  GieatJamee-street 

Tootal,  Montague  Robert,  51,  Pincbley-new-rowl,     J.  Wheeler,  John-atreet,  Adelphi ;  J.  B.  Morrunan, 

St.  Jobn'a-wood Auatin  Priara. 

Tamer,  William,  8,  New  Cburcb-atreet,  Padding- 
ton;  Windaor^terraee G.  Wood,  Rochford 

VouIm,  Hen.  Edmund,  18,  Alfred-place,  Brompton   A.  J.  Lane,  Eatex-street ;  T.  Clwk,  Dean  a  Court 
Wariop:,  John  Hugh,  ff ,  Acre-lane.Brixton  .        .  T.  C.  Campbell,  Eaaex-atreet 
Wty,  Charles,  Charterhouae,         .        .        .        .  H.  J.  Mant,  Bath  ;  P.  Bridgee,  Red-hon- square 
Wajmao,  Ephraim,  f  6,  Pelbam-road,  Brompton ; 

Girton £.  Footer,  Cambridge 

Welch,  Charlea,  4,  Mancbeater-stieet,  Argyle-sq.  .  J.  J.   Brettell,  Staple-inn;    T.  M.  Wilkin,  Far- 

niTalVinn 
Williams,  Charlea,  31,  Alfred-place,Bedford-squaie  W.  Williams  (dec),  Alfred-place;   G.  Williams, 

Alfred-place,  Bedford-square 
Wingfield,Hy.  Geo.  Eden, Kingston-upon-Thamee  J.  Weymouth,  Temple-ehambers,  Fleet-street 
Winter,  George,  Chesterton  ;  Cambridge       .         .   G.  J.  Twiss.  Great  Shelford ;  F.  Grain,  Cambridge 
Winter,  Jamea  John,  Heigham,  near  Norwich        .  J.  Winter,  Heigham 

Add9d  to  the  Litt  purtuant  to  Judge't  Orderg^ 

Chimbns,  William,  It.  Wakefield-at.,  Regent- 

square;  Denbigh «  Richard  Williama,  Denbigh 

Fieldiog,  Henry,  6,  Store-street,  Canterbury  ;  14, 

GrayVinn-square H.  Kingsford,  Canterbury 

Hughes.  Walter,  Jon.,  5,  York-gate,  RegentVpk.  .  J.  Kearsey,  17,  Bucklersbury 

King,  Arthur  Wiehtwick,  4,  St.  John's  wood  ter.  Baldwyn  and  Morgan,  Chepstow. 

Siran,  John,  Lincoln W.  Allison,  Lonih;  R.  Swan,  Lincoln 


PROFESSIONAL  LISTS. 

DISSOLUTIONS    OF   PROF8BSIONAL    PART- 
NERSHIPS. 

From  Jan.  24th,  to  l7th  Feb.  1854,  both  in- 
clusive, with  dates  when  gasetted. 

Birch,' James,  and  Win.  Reynolds  Prideaux, 
6,  Great  Winchester  Street,  City,  Attorneys 
and  Solicitors.    Jan.  24. 

Gerard,  Robert  D.,  Alexander  Brown,  and 
Robert  Stainbank,  Cevlon  and  London,  Attor- 
neys (so  far  as  regards  the  said  Robert  Stain- 
hank).    Jan.  31. 

Hall,  Edward,  and  Thomas  Ridley,  New- 
castle-on-Tyne,  Attorneys  and  Solicitors.  Feb. 
7. 

Porritt,  William  Henry,  and  John  Swithin- 
bank,  Leeds.  Attorneys  and  Solicitors.  Jan. 
27. 

Stevens,  Thomas  Brook  Bridp^es,  and  Geo. 
Bonnor,  Marlborough  Chambers,  49,  Pall 
Mall,  Attorneys  and  Solicitors.    Jan.  27. 

Taunton,  William,  and  Charles  John  Blonnt, 
Worcester,  Attorneys  and  Solicitors.    Feb.  10. 

Thistlewood,    John,    and    George    Henry 


Thistlewood,  6,  Pancras  Lane,  Queen  Street,. 
Cheapside,  Attorneys  and  Solicitors.    Jan.  24. 


PERPETUAL   COMMISSIONERS. 

Appointed  under  the  Fines  and  Recoveries'  Act,, 
with  dates  when  gazetted^ 

Lin^ard,  Richard  Boughey  Monk,  Wath- 
upon-Dearne,  in  and  for  the  West  Riding  of 
the  County  of  York.    Jan.  24. 

Lovibond,  Henry,  Bridgwater,  in  and  for  the 
County  of  Somerset.    Jan.  31. 

Peake,  Thomas  Hugh,  Worcester,  in  and  for 
the  City  of  Worcester,  also  in  and  for  the 
County  of  Worcester.     Feb.  10. 


COUNTRY   COMMIBBIGNBRB  TO   ADMINISTER 
OATHS   IN   CHANCERY. 

Appointed  under  the  16  4- 17  Viot,  c.  78,  wUh 
dates  when  gazetted. 

Baker,  John,  Ilminster.    Feb.  14. 
Bwiard,  Henry,  WeUe.    Feb.  17. 
Bickersteth,  John  Pares,  Salisbury.  Feb.  10. 
Campion,  Robert  Taylor,  Exeter.    Jan.  27. 
Chinery,  George  Whitmore,  Twickwihiia. 
Feb.  10. 
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Cornisb,  Thomas,  Penzance.    Feb.  10. 

Essery,  Richard  Aubrey,  Swansea.   Feb.  14. 

Evans,  Georfl:e  Edward,  St.  Helier,  Jersey.  * 

Francis,  William,  Tranmere.    Jan.  31. 

Gill,  James,  Birkenhead.     Feb.  10. 

Hooker,  Ayerst,  Faversham.     Feb.  10. 

Jacques,  Frederick  Viel,  Bristol.     Feb.  7. 

Jagger,  Charles,  New  Malton.    Jan.  3 1 . 

Jones,  John  Parry,  Denbigh.    Feb.  3. 

Morris,  George,  jun.,  Shrewsbury.   Feb.  14. 

Owen,  William,  Liverpool.    Jan.  31. 

Prcscott,  Geo.  Wm.,  Stourbridge.     Feb.  17. 

Skipworth,  Philip  George,  Wakefield.  Jan. 
27. 

Twist,  John  Brown,  Coventry.    Feb.  3. 

Walmisley,  John  Braddock,  Marple,  Stock- 
port.   Feb.  3. 


NOTES  OF  THE  WEEK. 

CONVEYANCING   LECTURES   AT  THE  INCOB* 
PORATBD   LAW  SOCIETY. 

The  meeting  appointed  by  Mr.  Wilson,  the 
conveyancer,  to  hear  and  consider  the  points 
arising  out  of  his  course  of  lectures,  on  which 
the  students  may  require  explanation,  has  been 
fixed  for  Wednesday,  the  8th  March,  at  8 
o'clock  in  the  evening,  in  the  Hall  of  the 
Society. 

NEW   MEMBER   OP   PARLIAMENT. 

Lawrence  Pnlk,  Esq.,  for  t)ie  Southern  Di- 
vision qf  th(}  County  of  Djevoii^  ia-the  roein  of 
Sir  Ralph  Lopes,  Bdrt.>  deceived./ 


RECENT   DECISIONS    IN  THE  SUPCHtOR   COUKT3,' 


lorltf  Stnftfcrir. 

Attorney- General  v.  Mayor^  ^.,  of  Rochester. 
Feb.  14,  }6,  1854. 

CHARITABLE  BEdtTEST.  —  MIR  APPRO  PRTA- 
TION  OF  PUXDg.  <^  LAPSE  OP  TIME. — 
SCHEME. — APPEAL   C08T8. 

Under  a  will  dated  in  1579,  a  charitable  gift 
was  made  to  the  corporation  of  R.  for  the 
relief  of  poor  travellers,  4'C.,  not  being 
common  rogues,  and  it  appeared  by  an  m- 
denture  in  1593  the  funds  were  settled  for 
the  performance  of  the  charitable  uses,  and 
by  a  decree  in  the  reign  qf  Charles  2  the 
funds  were  apportioned  among  the  several 
parishes  of  R.  The  parish  (^cers  having 
devoted  the  payments  in  discharge  of  poor* 
rates,  the  Master  of  the  Rolls  directed  a 
scheme  on  an  information^  An  appeal  from 
his  decision  was  dismissed,  with  costs, 

Th»  testator,  Mr.  Richard  Watts,  by  his 
will,  dated  in  August,  1579,  devised  a  house 
and  certain  other  property  to  the  mayor  and 
foor  citizens  of  Rochester,  in  trust  to  sell  the 
same  and  to  apply  the  yearly  profits  of  the 

groceeds  to  the  perpetual  relief^  of  the  alms- 
ouses  already  erected  in  the  city,  and  he  di- 
rected that  such  almshouses  should  be  re- 
edified  and  added  to  as  therein  mentioned  for 
the  comfort,  placing,  and  abiding  of  the  poor 
within  the  city,  and  for  provision  to  be  made 
for  the  lodging  of  poor  travellers  or  wayfaring 
men,  not  being  common  rogues,  for  one  night 
unless  in  case  of  sickness,  aud  also  for  the  pro- 
viding flax>  hemp,  Sec,  to  set  the  poor  of  the 
city  awork  according  to  the  18  Eliz.  c.  3.  It 
appeared  that  in  April,  1593,  an  indenture  was 
executed  settling  the  funds  for  the  performance 
of  the  charitable  uses  of  the  will,  and  in  the 
reign  of  Charles  2  a  decree  was  made  by  Lord 
Chancellor  Nottingham  apportioning  the  funds 
among  the  several  parishes  of  St.  Nicholas,  St. 
Margaret's,  Stroud,  and  Chatham.  The  income 
was  now  considerably  increased,  and  the  parish 


officers  had  devoted  the  payments' to  ihcm  in 
discharge  of  the  poof-rates,  whereufKin  this  in- 
formation had'heen  filed  for  a  stiheibe,  and  tlie 
Master  of  the  RpUs  had  accordingly  dix«cted  a 
seheme,  whereupon  this  appeal  vas  presented. 

Soiicitor-Generol,  W,  Ml  James,  and  TerrtU 
in  support  of  the  information  ;  R.  Paim^  and 
G,  M,  Giffard  for  the  trustees  of  the  municipal 
charities  of  Rochester ;  Lhyd  and  Lewis  for 
the  corporation ;  Ca^upbeli  nnd\MemUr>i6t  the 
parish  of  St.  Nicholas ;  Glasst  and  BjeftfrcJiBi 
for  the  narish  of  St.  Margaret's ;  Vincesi  S^r 
the  par»h  of  Stroud,  in  support  of  the  appeal ; 
Bevir  for  the  parish  of  Chatham,  which  had 
not  appealed. 

The  Lords  Justices  said,  that  the  appeal 
must  be  dismissed,  with  costs. 


Harrison  y.  Mayor,  ^c,  of  Soutketrnptan.  Jan, 
24,  1854. 

ENROLMENT  OF  DECREE  AFTSR  EXPIRA- 
TION OP  SIX  MONTHS. — ORDXR  2  OF  MAT 
7,  1852. 

An  application,  made  with  the  consent  of  ell 
parties,  was  granted  to  enrol  a  deeree^wt' 
withstanding  the  lapse  qfsitf  months  Umted 
by  the  2nd  Order  of  Aug,  7,  1862,  far  the 
purpose  of  appealing  to  the  House  of  Lordsj 
where  the  omission  arose  from  inadoertenee 
and  the  sum  in  dispute  was  large, 
C,  T.  Simpson  appeared  in  support  of  this 
application,  for  leave  to  enrol  the  aecree  herein, 
notwithstanding  the  six  months  limited  by  the 
2nd  Order  of  Aug.  7»  1852,  had  expired.   The 
application  was  by  consent  of  all  parties,  in 
order  to  prosecute  an  appeal  to  the  Hoose  of 
Lords  from  the  decision  of  the  Lords  Justices 
(reported  22  Law  J.,  N.  S.,  Ch.,  372)-*e 
value  i^i  the  property  in  question  eiceedioit' 
100,000/.    llie  non-enrolment  had  arisen  froiti 
inadvertence. 
The  Lords  Justices  granted  the  application. 


Superior  Cowrt»:  RolU.-^V.  C,  Kind«r»ley. 


Ltigh  V.  Lttgh.    Jan.  24,  1854. 

BEQUEST  IN  TRUST  FOR  ALL  THE  PKE8ENT 
BORN  CHILDREN  OF  TESTATRIX'S  BRO- 
THER.—SHARE   OF   ONB   DYING. 

A  testatrix  gave  ike  reeidtte  qfker  personal 
utute  in  trust,  as  to  two-sevenths  for  her 
brother  for  Itfe,  and  after  his  death  to  be 
equally  divided  between  all  his  present  bom 
children,  their  executors  and  administrators, 
share  and  share  alike :  Held,  that  on  the 
death  of  one  before  the  testatrix,  the  share 
of  sack  one' went  among  the  survivors. 
The  testatrix,  by  Jier  will,  ga%'e  the  residue 
of  her  pcr^OD.al  e^t^^  in  tpiAtav  to  tvo^evenths, 
for  her  brother  for  life,  and  after  his  death  to 
Of  eqaayf'di>rid«d' between  all  his  present  born 
(mdmn  t^it  t*ke6^\om'  and  administrators, 
•tape  and  sharte  iffilte.    it  appeared  thAt  one  of 
the  brother's  childrfti   (of  whom  there  were 
four  at  the  date  of  the  will)  died  before  the  tes- 
tatrix, and  t^fl5Ma%ibnofr<»»o^joi»  the  (biHhr 
ot  the  brotner,  who  surviyed  the  testatrix  se- 
veral years,  whether  the  share  of  such  child 
??|f  ^J  '^^"^^WV.  ^«'  8uryivi#g  ^hildfen.' 
f^JgP  and  ffobk^usktoTiU^  ckil^ien;  Good* 
w,  Wor(f^,ana  ^f^ifAlhy  for  tl«e  nwt  of 

'^Jfi^^^^^^'lhe  Bqlls.  said,  that  lhe..gift 
W  ctayd^  mafltj  t^  H^laM.  and  that  4cl^«hdre 
J^^  ?Wa?ej|.^  chad  was  divisible,  ainnng.tbe 
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Roupell  and  W,  W,  Cooper  for  the  plaintiff; 
cited  Cosser  v.  Collinge,  3  Myl.  9e  K.  283. 

R.  Palmer  and  J.  V.  Prior  for  the  defendant, 
on  the  ground  that  the  covenant  was  an  un» 
usual  one. 

The  Master  of  the  RoUs  said,  that  the  plain- 
tiff was  entitled  to  a  decree,  but  that  the  de- 
fendant was  only  liable  to  enter  into  the  usual 
covenants,  and  directed  a  reference  as  to  title. 


WUbtiAma^filJi^esgg.    Fe*.  10,  u,  1854. 

^^£"NJ  yo»    t;NMRLJJAil'B.---i^PECIFIC 
WKfOttyA^CE.  —  cdvENANT*  QF.  ORlGtr 

Oh  an.'agreem^i  being  entered  into  >•?  oir 
y''^^^99,nfthj^i^4oaa^'mid'^sia$&e  eove^ 
^»ts.  Itappemdthattikaoti^mdlcemt^ 
contained  a  covenant,  prohibiting  the  carry- 
^  on  the  trade  of  a  vintner  or  auctioneer^ 
r.(f  ^Jf^/^hn^QbHd^Qus' trade,  v'  On  ikede^ 
Jfndant,  who  was\abaut  ia  set  up  as  a  news- 

'  'Mwi^*^^  .  the  underlease^  a  depree  was 
'ma^fnr'fji  specific' performance,  subject  to 
«  reference  as  to  tUle,  but  held  that  he  was 
.o%.6p»rt</  /o-.eAfrr  ri«/o  *'/*e  usonl  coeew 
nants.** 

Tula  was  a  suit  for  the  specific  performance 
^an  agreement,  dated  in  December  last,  for  an 
Ss^^I  "S  ^^"^  defendant,  of  certain  pre. 
Aen  h^^^"^V  ''  "PP^*"^^  that  nothing 
dcfenT  ^^  *•  ^^  '*•«  covenants,  and  that  the 
print^"'  P«>Po«ed  to  erect  a  steam  engine  to 
Qhi^MaA.^^'  newspaper.  The  defendant 
he  sh^/u^  *^  covenant  m  the  draft  lease,  that 
auS^  *****  **^  ^n  ^^  *''»d«  of  «  vintner  or 
which  '  ^^  •"y  ^^^^  obnoxious  trade,  but 
contain!?*  *°f»"'«d  on,  as  the  original  lease 
now  «r!;  *  ?°"^'^  covenant.  The  question 
tttn^?*^?^*^«*»>«r  the  plaintiff  could  be  pre- 

tibeori.^  1  7*  ***^  "*^"  of  **»•  covenants  in 
"*•  <>nginal  lease,  whether  luual  or  not. 


Shea  V.  Boschetti.    Feb.  11,  15, 1854. 

WILU  •*  ALTBRATIOKS.  —  PROBATE    WITH 
FAC-SIMILE. 

A  testator  by  his  will,  gave  the  residue  qfhis 
estate  to  three  trustees  therein-meniioiud 
["  upon  the  several  trusts,  nevertheless,  and 
to  and  for  the  ends,  intents,  and  purposes 
hereinafter  expressed  and  declared]  of 
and  concerning  the  same,  that  is  to  say^'^ 
in  trust  to  apply  the  income  for  the  use  qf 
his  daughter  for  life,  and  after  her  death  to 
^  .  herxhUdfen^wt  in  i^uU  to  his  nephew. 
The  words  in  brackets  were  struck  out,  to* 
gether  with  the  trustees'  names,  and  the 
daughter's  uameAfiasintjfr'Uned*  Probatewas 
granted  with  facsimile  will  t  Held,  that  the 
MsiU  must  operate  as  i^originaOy  stood. 
The  testator,  John  M.  Bnschetti,  of  Gibral- 
Ur,  by  bis  wiil„  dated  ^ocsmber,  1832,  gaw 
the  rfjiidue  of  his  esWtle  to  tibree  trustees  there- 
m-mentioned  [«  upon,  the  several  tnMU{  aever- 
theless,  and  to  and  for  the  ends,  intents,  and 
piitpotes  Ijereinaftcr  expressed  and  declared,] 
of  and  cotieerhiog  the  same,  that  is  to  say,"  in 
trust  to  ipply  the  income  for  the  use  of  his 
daujfhter,  the  plaintiff,  for  life,  and  after  her 
deatb  to  her  children,  l/ut  in  default  thereof  to 
his-tiepfeew,  the  defendant.  It  appeared  that  the 
testator  had,  in  Aug.  1833,  struck  out  the  trus- 
ted'naibes  and  interlined  bis  daughter's  name, 
and  the  words  between  bracket!.  Probate  had 
be^  grkntiki  of  the  wiQ  as  it  originally  stood, 
by  the  Supreme  Court  of  Gibraltar,  but  on  an 
aj^ealto  the  Privy  Council,  probate  had  been 
granted '^Vith  a  fac-simile  copy  of  the  will. 

SaWtor.GentralyAddams;  D.C.  L.,  Rogers, 
and  BqbingiomUa  the  plaintiff,  In  this  claim, 
which  was  no«r  filed  for  a  dederation  of  the 
con^trnctioo  of  (he,  will^  contended,  that  the 
original  trusts  were  cancelled,  and  that  she  took 
an  absolute,  and  not  merely  a  life  interest. 
Huupell  and  Giffard  for  the  defendant. 

Cur,  ad'  vult. 
The  Master  qfthe  Ro/&,  said,  that  the  plain- 
tiff took  a  life  interest  in  the  residue,  with  re- 
mainder at  her  death  to  her  children,  if  any, 
and  in  default  thereof  to  the  defendant. 


fViilcocks  V.  Brotoa.    Jan.  18, 1854. 

ALLOWANCE  OF  MAINTENANCE  TO  INFANT 
YOUNGER  CHILDRBN.  OUT  OF  PORTION 
CHARGED  ON  ESTATE  WHERE  TENANT 
IN   TAIL   INFANT. 

A  testator,  by  his  will,  gave  all  his  real  estate 
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Syperior  CwrU :  V.  C.  KMertlew.^V.  C.  8tmrt.-^V.  C.  Wood. 


in  trust  for  kissonon  attaining  25  for  Ufe, 
with  remainder  to  his  first  and  other  sons 
in  tail  male,  and  he  declared  that  in  case 
his  son  should  have  any  children  other  than 
an  eldest  son,  the  trustees  should,  after  his 
son's  death,  raise  a  sum  for  portions  of 
such  other  children,  to  be  payable  as  the 
son  should  appoint,  and  in  default  thereof 
to  be  equally  divided  among  such  other 
children,  and  payable  on  their  severally 
attaining  21  if  the  son  were  dead,  or  on 
his  death  if  not  then  dead :  Held,  that  ta- 
asmuch  as  the  son's  eldest  child  was  an 
infant,  and  there  was  no  provision  for 
maintenance,  none  could  be  made. 


Thb  testator,  bv  his  will,  gave  all  his  real 
«8tate  in  trust  for  his  son  on  attaining  the  age 
of  25  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  and  he  declared  that  in 

case  his  son  should  have  any  child  or  children  ,,,,--  i...t       ^   ^  ^      -  ^x. 

other  than  an  eldest  or  only  son,  the  trustees  I  {?  ^^J  P^flf**  «°°K^,*  *«  ,^«  ff''^'^*J!*.^. 

should,  after  his  son's  death,  by  demise  orj^^"^  ^^"^^  «^*^  ^^5     ^'^^  «-.^  T'^f  ^ 


mons  before  Master  Hamphry,  on  May  10 
last,  to  prove  his  execution  to  a  document  It 
appeared  that  his  travelling  expenses  had 
not  been  tendered  on  the  service  of  the  sum- 
mons. 

By  the  11  &  12  Vict.  c.  45,  s.  63,  it  is 
enacted,  that  '*  it  shall  be  lawful  for  the  Mas- 
ter, as  well  before  as  after  the  t>rder  absolute, 
to  summon  before  him  any  person,  whether  a 
contributory  of  such  company  or  not,  who 
shall  be,  or  shall  be  deemed  to  be,  capable  of 
giving  information  concerning  such  company, 
or  the  estate,  dealings,  or  affairs  thereof;" 
"  and  every  person  so  summoned  who  shall  not 
come  before  the  Master,"  "  shall  be  liable  to  be 
committed  to  the  Queen's  Prison :  Provided 
always,  that  every  such  default  or  refusal  shall 
be  certified  by  the  Master,  and  thereupon  such 
order  shall  be  made  bv  the  Court,  upon  motkm 
for  that  purpose,  of  which  notice  shall  be  given 


mortgage  for  a  term  of  years,  raise  a  sum  of 
5,000/.  for  portions  of  such  other  child  or 
children,  to  be  payable  as  the  son  should  ap- 
point, and  in  default  thereof  to  be  eoually  di- 
vided among  such  other  children,  and  payable 
on  their  severally  attaining  21,  if  the  son  were 
dead,  or  on  his  decease  if  not  then  dead.  On 
the  death  of  the  testator's  son  without  having 
appointed,  and  leaving  four  children,  all  of 
whom  were  infants,  a  question  arose,  whether 
^he  three  younger  children  were  entitled  to 
present  maintenance. 

Reiily  for  the  plaintiff  and  eldest  son ;  E. 
Webster  for  the  otlier  children. 

The  Vice-Chancellor  said,  that  as  the  plain- 
tiff was  an  infant,  and  the  interests  of  the 


others  did  not  vest' until  21,  and  might  not  by  j  8«n^«*»?n  ^^  Pa^j^^f- 
^  *u-: : J '*u  t--    "• ui.  A       Dantel  and  Hetk 


every  person  summoned  before  the  Master 
as  a  witness  shall  be  entitled  to  auch  costs  and 
charges  as  are  by  law  allowed  to  witnesses; 
but  uiat  where  any  person  who  at  the  time  of 
the  order  absolute  was  a  contributory  of  such 
company  shall  be  summoned  as  aforesud, 
every  such  person  shall  have  such  costs  and 
charges  only,  if  any,  as  the  Master  in  his  dis- 
cretion shall  think  fit ;  but  in  all  such  cases 
the  Master  may  suspend  the  payment  of  such 
costs  until  sucn  time  as  he  shall  think  reason- 
able." 

Roxburgh,  in  support,  referred  to  12  &  13 
Vict.  c.  108,  s.  9.  which  directs,  that  the  word 
"contributory"  shall  include  alleged  contri- 
butories  as  respects  the  attendance  and  repre- 


reason  of  their  previous  death  be  raiseable  at 
all,  no  order  could  he  made  in  the  absence  of 
any  direction  in  the  will  for  present  mainte- 
nance as  against  the  plaintiff,  notwithstanding 
he  joined  in  the  application. 


In  re  Northern  and  Southern  Connecting  Rail- 
way Company,  in  re  Mercer,    Jan.  19,  1854. 

WINDING-UP  ACTS. — SUMMONING  WITNESS 
BEFORE  MASTER. — TENDER  OF  EXPENSES 
OF   JOURNEY. — CONTEMPT. 

Held,  that  where  a  witness  is  summoned  be- 
fore the  Master  by  an  official  manager,  he 
is  entitled  to  have  tendered  to  him  the  coats 
<lf  his  journey  with  the  subpana,  notwith- 
standing he  may  be  afterwards  shown  to  be 
a  contributory. 

A  motion  was  therefore  refused,  with  costs  to 
come  out  of  the  estate,  to  commit  a  party 
summoned  where  such  tender  had  n6t  been 
made. 

This  was  a  motion  on  behalf  of  the  official 
manager  of  the  above  railway  company  to  com- 
mit Mr.  Fletcher  Mercer,  of  Gainsborough,  for 
contempt  in  not  appearing  pursuant  to  a  sum- 


Daniel  and  Hetherington,  contri,  were  not 
called  on. 

The  Vice-Chancellor  said,  that  until  the 
party  summoned  was  proved  to  be  a  contribu- 
tory, he  was  entitled  to  be  placed  in  the  more 
favourable  position  of  a  witness,  and  to  have 
the  costs  of  his  journey  tendered  with  the  sub- 
poena. The  motion  would  be  refused,-— the 
costs  to  come  out  of  the  estate. 


In  re  Heritage  and  National  Land  Company. 
Jan.  30;  Feb.  11,  14,  1854. 

PETITION  BY  OFFICIAL  MANAGER  FOR  TAX- 
ATION OF  C08T8  OF  MORTGAGEE'S  SOLI- 
CITOR.— PRESSURE. — OVERCaARGBS. 

At  a  meeting  held  to  execute  a  deed  conveytsy 
certain  property,  purchased  on  behalf  qfe 
land  company  byC.,to  the  qfficial  manager 
on  its  proving  abortive,  the  solicitor  to  the 
mortgagee  thereon  declined  to  complete  vitk' 
out  payment  of  his  bill  of  costs.  Payment 
was  accordingly  made  under  protest :  Held, 
that  it  was  necessary  to  show  overcharges, 
in  order  to  <^tam  a  taxation  after  the  lapse 
qfmore  than  a  year — asui  where  the  Hems 
complamed  of  were  caused  by  C.*s  tondiiet, 


Superior  Courts  r  F.  C.  Wood, — QueeH*8  Bmieh. 


MS 


a  iKuttum  wus  refuted^eosts  to  come  out 
of  the  estate, 
Hdd  ttiso,  thai  the  ojfUAal  manager  nmst  pre^ 
sent  his  petiiiom  in  the  addition  of  Ms  name 
and  mot  as  ^qgUnal  assignee"   without 


This  was  a  petition  on  behalf  of  the  offi. 
cial  manager  of  the  above  company  for  the 
taxation  of  the  bill  of  coats  of  the  solicitor  of 
Mr.  John  Cooke,  a  morti^gee,  on  an  estate 
parchased  for  the  company.  It  appeared  that 
a  meeting  was  held  to  execute  a  deed,  convey- 
ing the  estate,  which  had  been  contracted  for 
by  Mr.  O'Connor  on  behalf  of  the  company,  to 
the  official  manager,  but  that  Mr.  Cooke's  so- 
licitor  attended  and  declined  to  complete  with- 
out payment  of  his  bill  of  costs,  and  that  it  had 
beca  accordingly  paid  under  protest.  The  pc- 
titioD,  which  was  presented  as  "official  ma- 
nager "  without  more,  had  been  directed  to  be 
amended  bv  the  insertion  of  his  name. 

Roxburgh  in  support,  on  the  ground  of  pres- 
«ure,  and  that  proof  of  overcharges  was  unne- 
cessary, citing  In  re  Phillpoits,  2  W.  R.  3,  ante, 
p.  33;  In  re  Barrow,  ante,  p.  163,  and  contended 
the  taxation  should  be  as  between  mortgagor 
and  mortgagee. 

Chandless  contriL,  on  the  ground  that  more 
tban  a  year  had  elapsed  since  the  payment. 
Cur.  ad,  oult. 

The  Viee»Chancellor  naid,  that  the  case  of 
i"  re  Pkillpotts  had  been  decided  upon  the 
&ct  of  overcharges  which  had  been  admitted, 
"-the  question  being  whether  there  was  pres- 
inre,  and  that  it  was  necessary  overcharges 
should  exist  in  order  to  support  the  application. 
As,  however,  the  charges  complained  of  had 
^ten  from  Mr.  O'Connor's  conduct,  they 
coold  not  ba  objected  to,  and  the  petition  must 
be  dismissed,  with  costs  to  be  paid  bv  the  official 
ntaoager,  to  be  reimbursed  out  of  tba  estate,  as 
the  Master  had  thought  the  matter  required 
further  investigation. 


Court  of  Suttn^i  Smct). 
Regina  y.  Wood,    Jan.  19,  X854. 

CERTIORARI. — ^WABRANT  OF  DI8TRB8S   UN- 
^>B  STAFFOBD8HIRB   POTTBBIBS'  ACT. 

Quaere,  wAefAer  a  certiorari  will  lie  to  bring  up 

the  warrant  of  distress  of  a  justice  to  levy 

^9umonan  etppeed  under  the  %  Hf  Z  Vict. 

^'  15,  ff.  39,  together  with  the  costs  of  the 

^istress, 

out  a  rule  was  made  absolute  for  such  cer- 
tiorari, til  order  to  raise  the  question,  whe^ 
ther  the  warrant  was  good  or  not — reserv- 
^  to  the  defendant  the  right  to  contend 
that  the  writ  would  not  lie. 
This  was  a  rule  nisi  for  a  certiorari  to  bring 
^P  the  warrant  of  distress  issued  by  the  defend- 
^^  a  justice  of  Staffordshire,  to  levy  a  sum  of 
«*.  on  an  appeal  under  the  2  &  3  Vict.  c.  15, 
«•.  39,  together  with  151.  odd,  the  cosU  of  the 
wsfress,  upon  the  goods  of  George  Stanway. 

i'osfc^y  and  /.  E.  Davis  showed  cause,  and  i 
^terred  to  s.  39,  which  provides  that  no  such 


appeal  sliall  *'be  removed  or  removeable  by  eer- 
tiorari,  or  any  other  writ  or  process  whatsoever, 
into  any  of  her  Majesty's  Courts  of  Record  at 
Westminster,  any  law  or  statute  to  the  con- 
trary notwithstanding." 

Scotland,  in  support,  referred  to  the  11  &  12 
Vict.  c.  44,  8.  2,  which  enacts,  that  ''  for  any 
act  done  by  a  justice  of  the  peace  in  a  matter 
of  which  by  law  he  has  not  jurisdiction,  or  in 
which  he  has  exceeded  his  jurisdiction,  any 
person  injured  thereby "  "  may  maintain  an 
action  against  such  justice  *'  '*  without  making 
any  allegation  in  his  declaration  that  the  act 
complained  of  was  done  maliciously,  and  with- 
out reasonable  and  probable  cause :  provided, 
nevertheless,  that  no  such  action  shall  be 
brought  for  anything  done  under  such  convic- 
tion or  order  until  ^ter  such  conviction  shall 
have  been  quashed,  either  upon  appeal  or  upon 
application  to  her  Majesty's  Court  of  Queen's 

The  Court  said,  that  the  rule  for  a  certiorari 
would  be  made  absolute  in  order  to  raise  the 
question,  whether  the  warrant  was  good  or  not, 
bnt  it  would  be  open  to  the  defendant  to  con- 
tend the  writ  would  not  lie. 


Dewhurst  and  others  y.  Clarkson.    Jan.   19, 
1854. 

FRIBNDLT  SOCIBTY.  —  APPOINTMBNT  OF 
TBU8TBES  AND  TREASURER.— CERTIFIED 
B0LB8. 

Upon  the  formation  of  a  friendly  society 
whose  rules  were  certified  under  the  4  ^  i 
Wm.  4,  c.  40,  s.  A,  the  defendant  was  e^' 
pointed  treasurer  for  life,  subject  to  ro- 
moval  by  bankruptcy,  insolvency,  or  dis- 
missal.   In  1S52,  new  rules  were  certified 
under  the  13  &  14  Vict.  e.  115,  s.  7,  under 
which  three  trustees  were  to  be  appointed, 
one  of  whom  was  to  be  the  treasurer,  at  age^ 
neral  or  quarterly  meeting.     Three  persons 
were  appointed  trustees,  and  another  per^ 
son  the  treasurer,  at  a  special  meeting: 
Held,  that  the  trustees  could  not  recover 
the  funds  from  the  defendant  in  his  hands, 
as  thepropertif  did  not  vest  in  them  under 
the  new  rules  or  by  the  13  Sf  14  Vict,  c, 
115,*.  13. 
This  was  a  rule  nisi  to  set  aside  a  nonsuit 
and  enter  the  verdict  for  the  plaintiffs,  who 
brought  this  action  as  trustees  of  a  friendly 
society  to  recover  from  the  treasurer  certain 
moneys  belonging  to  the  society  in  his  hands. 
It  appeared  that  the  defendant  had  been  ap- 
pointed to  the  office  of  treasurer  on  the  forma- 
tion of  the  society,  and  held  the  office  under 
the  then  rules  for  life,  except  in  case  of  bank- 
ruptcy, insolvency,  or  dismissal.    New  rules 
were  certified  in  1852,  by  the  barrister,  under 
the  13  &  14  Vict.  c.  115,  s.  7,  under  which 
three  trustees  were  to  be  appointed,  one  of  whom 
was  to  be  the  treasurer,  at  a  general  or  quar- 
terly meeting,  but  it  appeared  that  a  person 
not  a  trustee  bad  been  appointed  the  treasurer, 
and  at  a  special  and  not  a  general  meeting. 


aae 
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Wateon  and  Rew  showed  caote  against  the 
rnle,  which  was  supported  hy  ^JjHrionk  and 
Cowling^    .  .  .  ..    \ 

.  The  Court  (dissentiente  JBr^  J^^said,,  that 
under  the  4  &  s  Wm.  ^^  <;•  40*  B^Ji^  all  rules, 
alterations!  and  amendments  ther^n  were  bind- 
ing on  the  several  membmapd  c^cer^  of  the 
BQcietx  from  the  tiiqe  when  .the  same  j^hoidd  he 
certified  by  the  barrister,  and  .could  iiQt  be 
afterwards  impeached,  but  .cpuld .  aloQe  \^e  al- 
tered by  a  general  meetiBgof  the  society...  As, 
however,  one  of  the  trustees  w^s  not  Uie/^rea- 
surer  in  accordance  with  the  new  rules^  ^nd 
Ac  property  of  the  society  did,  not  thcrefbre 
▼est  in  the  plaintiffs  under  the  13  k  14  Vict. 
e.  115,  8. 13,  the  rule  must  be  discharged. 


Firkin  r.  I^rkin,    Jan.  31,  ld54.  j 

COUNTY  COURT.-^ayRiapiCTION   IN  PLAINT 
BY  DBVISSft  WHBIl«  WII»I«  1»  ^UBaVIOM.^ 

In  a  plaint  by  ademeee  uhder  a  wifl  vgainet 
the  keir'at'lkw  in  poeeeesion,  to  recover 
rent  and  in  ejectment,  it  appeared  that  the 
will  was  disputed  bat  probate  had  been 
granted:  Hdd,  that  the  County  CoUrt  had 
not  jurisdiction'  under  the^  ^  10  Vict.  c. 
95,  «.  58,  w  respect  of  thefreekM^  but  had 
in-  respect  of  the  leasehold^the  probate 
being  conclusite:  and  a  rule  was  made  ab" 
solute  to  amend  a  proh^itioh  accordingly: 

This  was  a  rule  nisi  to  xeaoind  a  rule  ibr  a  j  "^J'J; 

Jrohibition  granted  by  Martin,  B.^  on  the 
udge  of  the  Cornwall  County  Court,  against 
further  proceedinir  in  these  {plaints  bfthe  de- 
visee against  the  heir*at-law  in  ejectment  and 
for  rent  relating  to  property  partlv  leasehold 
and  partly  freehold..  It  appeared  toat  the  de« 
fendant  had  been  put  in  posaes^n  of  certain 
freehold  land  in  Cornwall  during  his  faUieHs 
lifetime,  and  tl)at  the  plaintiff,  who  was  a 
younger  son,  claimed  ui^er  hU  father's  will, 
the  validity  of  which  was  however  disputed, 
but  probate  had  been  granted  in  the  Arch- 
deacon's Court, 

Coleridge  showed  cause  on  the  ground  of 
want  of  jurisdiction  in  the  Court  under  the 
9  &  10  Vict.  c.  95,  s.  58,  the  title  being  in 
dispute. 

Kingdon,  in  support,  cited  s.  12^.  . 

The  Court  said,  that  the  rule  for  a  prohibi- 
tion was  right  in  respect  of.  the  leasehold  as  to 
which  probate  was  conclusive,  but  that  the 
rule  in  respect  of  the  freehold  must  be  made 
absolute. 


of  09  (objection  being  taken  bg  the  chturmen 

to  the  certificate  of  view. 
>Thib  wa^  a  rule  mui,  granted  on  January  S3 
last,  for  (a  mtnda^HV  <on  the.  defendants  to 
award  the  costs  of  aa.. appeal  xehuing  to  the 
stopping.  tta,p(.»  hiftliv^W*  oo^inthstandinfr 
tbejK^  had.  Wa^iP^  hoaring.  •  -%.ihe  5  &  6 
Wm,  4,  4i.  aO^^..-9Q.  iit  is  en«*ed.-that  "liie 
Court  of  Quairler  ^»si«ns^  is  hereby  autliorised 
and  required  to  award*  to  tb«>  wty-giiiog  or 
receiving  notice  of  appeal  such  costs  and  a- 
penses  as  shall  be  incurred  in  pTosecuUDe  or 
resisting  tooeb  afipeal^  wbistiic^  thet^^me  thaU 
bfr^tewd  oKunf)t,'\  It«ii#jWnB4ibat4b^bsanBg 
had  pot  tak«a  pUee^n.^iw.oliyictipB  b^ 
tBl^ea  by  the  chairfuaft  .|o .  the  WtitoUs  of 
view,  that  jitt/wa*  "  iwIWnP''<»<>W  SWH««1" 
ous,"  instead  of  "  and,"  and  that  j(n  aj)plica- 
tiph  for  a.Jurjr  to  te^empannelfed  jl^er  s.  89 
was  also  refused.      "^   \  ^^  **• 

Stammers  an^l  Keqne  showia  cailse ;  Pari/fjf 
and  Bridge,  in  support,  vJefe  ucH  called  on. 
The  Court  §aid,^that  the   rfcdflen  of  the 


justices  as  to  the  f{)rm  of  the  cAWTcate  «js 
jttdiciti  and  but  n  HMre  Bis«pAi4dtt  0f  the 
heai'Ing  of  the  appeal;  «d  the  ilile  was  ic- 
eorditigly  fiiitd^  absolute. 


Regina  v.  Justices  qf  Middlesex.  Jan.  3 1 , 1 8 54 . 

HIGHWAY  ACT.— COSTS  OF  APPBAL,  AL- 
THOUGH NO  HEABING.  —  JURISDICTION 
OP  JUSTICES. 

Held,  that  the  Court  of  Quarter  Sessions  has 
jurisdiction,  under  the  5  ^  6  Wm.  4,  c.  50, 
«.  90,  to  award  the  costs  of  an  appeal  re- 
lating  to  the  stopping  up  of  a  highway,  at" 


though  there  had  been  no  hearing,  by  reason  temporary,    llie  defendant  had 


€mut  ol  <p9iRinoii  flUiit*^ 
Graiamr*  Furber:    J i^,,  14. 4*8 54. 
>av  «ALIR.— WBCiuBri^'iiBC»tw«n:  as- 
iiKii)ViifG  ^criit  jTobag-sbis'T^W''^*" 

CHA'aS.  •*«  8ALK  AFTBtl  BAWSWJWCT.— 
ASSIGNEES*  RIGHT  TO  RECOVER  PW" 
CBEDB.  - 

fVhere,  anhodgll  tkefi'wds^'h^  rf*f^^. 
the  d^famkmtr  *e  simif's,  m^^f 
goods  in  eJff^cutiQU  , under  y^ritss^ti'  »>•♦" 
was  agrepithai  he  shot^  hold  mssmtjv 
.  swii  tine  as  he  should  bt.di^sei  ;■  ^^^ 
that  the  debtor  shmld  be  enabUd  to  ft- 
purchase,  and  the  debtor  pftenpar(U  hemt 

'  bankrupt  befure  the  sale  tookpkce:  i^^°' 
that  his  assignees  were  e^tmediortcot^ 
the  proceeds,  as  the  transaction  vas  m* 
tinder  the  13  Bliz.'c,  hyf.  ^. 

This  was  amotion  for  a  rule  «wf^'^^"u 
trial  of  this  action,  which  w^s  brought  Dy  io« 
assignees  of  a  bankrupt,  to  jrccovt;r  tbe  prc^eeai 
of  the  saJe  of  certjOn  goods  sold  ^^1.]^^^^ 
ruptcy  by  the  defendant,  unde^.*  W  ^^  T.{ 
(For  report  on  another  point,,  sec  ^ft{f>  jj- r^ 
It  appeared  that  on  .five  wriu  o»^«-'"\    !?? 


been  "issued  against  the  bankrupt,  andjoo^^ 


which  his  goods  were  seised,  it  wassRrecdtM 
the  defendant,  who  was  the  sheriff 'sauctionetf. 
should  purchase  them  under  a  bill  of  ^*  a^ 
an  agreement  for  his  holding  the  same  lorB 
space  of  time  as  he  should  be  <3'wP^**^,  L 
the  bankrupt  could  re- purchase  the  same 


of  the  proceeds  of  the  sale  of  the  equity  «»j^ 
demption  of  his  house,  and  it  was  »^  . 
clared  that  no  act  of  bankruptcy  hao  ^ 
committed,  and  that  the  difficuluca  «r«t  «  ^ 

ti.mr»nrflrv.      'ITii.  Jpfendunt  had   SOW  W»* 
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adjadication  in  bankruptcy,  and  the  asaignees 
now  sued  to  recoter  the  proceeds,  and  on  the 
trial  before  Cresswell,  J.,  they  obtained  a  ver- 
dict, upon  the  jury  finding  the  transfer  was 
fraadulent  under  the  13  Elis.  c.  5,  s.  2. 

3/.  Chamhcn  in  support. 

The  Comi  said,  that  the  transaction  of  the 
bill  of  sale  was  colourable,  as  the  bankrupt  had 
power  to  re*purchase,  and  it  was  fraudulent 
under  the  13  Elis.  c.  5,  and  the  rule  wonld 
therefore  be  refused. 


BsparU  Perry,    Jan.  25, 1864. 

riNBS  AND  RBCOVKKIKS'  ACT.  —  ORDER 
DISPBN81NG  WITH  8IONATURS  OF  HUS- 
BAND TO  CONVBYANCK  OW  SSPARATB 
PROPBRTT   OP   MARBIBD   WOMAN. 

Where  the  kneband  of  a  married  umman  re- 

fueed  io  execute  a  conveyance  of  property 

to  vokiek  a  married  woman  woe  entitled  to 

her  eeparatc  nee,  unless  he  derived  some  ad* 

vanlage :  his  signature  was  dispensed  ^ith, 

under  the  3^4  Wm,  4,  c.  74,  s.  91. 

This  wa^-tm  application  underjthjB  3  &  4  Wno^ 

4,  c.  7^  4.  9I»^  to  dispepse  wUh  the  signature 

of  the  applicant's  husband  to  the  conveyance 

of  certain  property,  to  which  she  was  entitled 

to  her  separate  use.* 

Byles^  S.  h.f  in  support,  on  an  affidavit  that 
the  applicant  was  living  separate  from  her  hus- 
band, who  refused  to  sign  unless  he  got  Some- 
thing, dlin^  bs  re  Wbodeoek,  I  :C.  B.  437 ;  Ja 
re  Mirjiu,  4  M.  ft  G.  635^  S.Scott,  N^IL  166. 
The  GoMft  said,  the  a|)plicauoo  would  be 
gnnlfd. 


Doom  y.  Pinto.    Jan.  21,  1654. 

ACTION  BY  SUPaRINTBNDRNT  OF  WORKS 
TO  RBCOVBR  WAOkft  ON  DISMlStlAL. — 
CON8TRUCTT0N  OF  AORltBMBNT  OP  HIR- 
ING. 

7%e  drfendant,  by  letter,  required  the  plain' 
tiff,  whom  he  engaged  as  superintendent  of 


>  Which  enacts,  that  «<  if  a  husband  shall, 
in  consequence  of  beina  a  lunatic,  idiot,  or  of 
ansound  mind,  and  whether  he  shall  have 
been  found  such  by  inquisition  or  not,  or  shall 
from  any  other  cause  be  incapable  of  executing 
a  deed,  or  of  making  a  surrender  of  lands  held 
by  copy  of  Court  roll,  or  if  his  residence  shall 
not  be  known,  or  he  shall  be  in  prison,  or 
ihall  be  living  apart  from  his  wife,  either  by 
mutual  consent  or  by  sentence  of  divorce,  or  in 
consequence  of  his  oeing  transported  beyond 
the  seas,  or  from  any  other  cause  whatsoever, 
it  shall  be  lawful  for  the  Court  of  Common 
Pleas  at  Westminster,  by  an  order  to  be  made 
in  a  summary  way  upon  the  application  of  the 
wife,  and  upon  such  evidence  as  to  the  said 
Court  shall  seem  meet,  to  dispense  with  the 
concurrence  of  the  husband  in  any  case  in 
which  his  concurrence  is  required  by  this  Act 
or  otherwise." 


smelting  works  in  Spain,  to  enter  into  an 
engaf^ement  to  remain  with  him  three  gears 
at  hu  {the  defendant's)  option,  and  to  visit 
some  i^  the  wincipal  smelting  houses  in  tlds 
country  before  he  started :  Held,  that  the 
service  reckoned  from  Feb,  1,  1850,  the 
time  of  his  setting  out  on  such  inspection, 
and  not  from  March  3,  when  he  arrived  in 
Spain,  and  that  he  was  therefore  entitled, 
on  his  dismissal  on  Feb,  15,  1851,  to  re- 
cover the  second  yearns  salary,  and  especi" 
ally  inaemveh  as  the  first  half 'yearns  salary 
was  paid  on  July  1 . 
This  was  a  rule  nisi  to  set  aside  the  verdict 
for  the  plaintiff  and  enter  it  for  the  defendant, 
or  for  a  new  trial,  in  this  action,  which  was 
brought  by  the  plaintiff  to  recover  a  year's  sa- 
lary on  his  dismissal  as  superintendent  of  cer- 
tain smelting  works  at  Cartnagena,  in  Spain.  It 
appeared  that  the  defendant  had  wntten  to  the 
plaintiff  requiring  him  to  enter  into  an  engage- 
ment to  remain  with  him  three  jears  at  his  (the 
defendant's)  option,  and  to  visit  some  of  the 
principal   smelting   works  in   England   and 
Wales  before  he  started  for  Spain,  and  that 
the  plaintiff  had  thereupon  set  out  on  such  in- 
spection on  Feb.  1, 1850,  and  had  not  arrived 
in  Spain  until  March  3.    It  also  appeared  that 
the  first  half-year's  salary  was  paid  on  Julv  1 ; 
and  that  the  plaintiff  had  been  dismissed  on 
Feb.   15,   1851,  whereupon  this  action  was 
brought.    On  the  trial  before  Talfourdt  J.,  the 
plaintiff  obtained  a  verdict  with  240/.  damages. 
Oottnler  and  Maynard  showed  cause  against 
the  rale,  which  was  supported  by  if.  Smith  and 
Phinu', 

The  Court  said,  that  the  defendant  had  only 
the  option  of  dismissing  the  plaintiff  at  the  end 
of  one,  two,  or  three  years,  but  not  at  any  time, 
and  that  therefore  as  the  service  must  be 
reckoned  from  Feb.  1,  and  not  flrom  the  time 
of  the  arrival  in  Spain,  the  plaintiff  was  entitled 
to  recover  for  the  second  year's  salary,  and  the 
rule  would  therefore  be  discharged. 


Beavan  v.  MaedonneU,    Nov.  23,  1853 ;  Jan. 
16,  1854. 

CONTR/ICT  FOR  PURCHASE  OF  PROPERTY. — 
FORFBITURK  OF  DKP08IT.— SU0GB8TI0K 
OF  PURCHABBR'S  lunacy.— bona  F1DB8 
OF  VENDOR. 

The  plaintiff  had  entered  into  a  contract  for 
the  purchase  qf  property,  and  had  paid  the 
deposit  under  conditions  for  its  forfeiture  . 
on  nonpayment  qf  the  remainder  within  a 
certain  period  after  the  delivery  of  the  ab* 
stract  of  title  and  non-delivery  of  ol^ec^ 
tions :  Held,  that  he  could  not  recover  back 
such  deposit  on  the  forfeiture  having  ac- 
crued, by  reason  of  his  being  lunatic  at  the 
time  of  contract,  where  it  appeared  the  de- 
fendant had  entered  into  the  same  fairly 
and  in  good  faith,  and  without  knowing 
the  plaintiff  was  lunatic  or  qf  unsound 
mind. 

This  was  an  action  to  recover  back  the 
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amount  of  a  deposit  on  the  purchase  of  certain 
lands  and  premises,  under  a  contract  entered 
into  by  the  plaintiff,  on  the  ground  that  at  the 
tioie  of  enterinff  into  the  same  he  was  a  lunatic 
and  of  unsound  mind,  and  incapable  of  manag- 
ing his  affairs.  It  appeared  that  by  the  agree- 
ment, an  abstract  was  to  be  delivered  within 
four  weeks,  and  any  objections  thereto  were  to 
be  taken  within  two  months  from  such  deliverv, 
and  that  if  none  were  so  taken,  the  title  should 
be  considered  as  accepted,  and  a  conveyance  be 
made  on  payment  of  the  residue  of  the  pur- 
chase-money on  March  25,  1852,  and  that  the 
deposit  should  be  forfeited  if  the  plaintiff  should 
neglect  to  comply  with  the  above  conditions. 
No  objections  having  been  delivered  to  the 
abstract,  the  defendant  claimed  the  deposit  as 
forfeited.  The  case  now  came  on  upon  de- 
murrer to  the  rejoinder,  setting  out  that  the 
defendant  entered  into  the  contract  fairly  and 
in  good  faith,  and  without  knowing  the  plaintiff 
was  lunatic  or  of  unsound  mind. 

Skinner  in  support ;  Willes,  contrJi. 

Cur.  ad,  vuU. 

The  Court  said,  that  the  case  fell  within  the 
principle  of  Molton  v.  Camrouw,  2  Exch.  R. 
487  ;  4  Exch.  R.  17,  and  that  the  plaintiff  was 
not  entitled  to  recover  back  the  amount  of  the 
deposit ;  and  the  judgment  must  therefore  be 
for  the  defendant. 


C0urt  0f  Criminal  ff^peal. 
Regiua  v.  HewgiU,  clerk.    Feb.  11, 1854. 

CONVICTION  POR  OBTAINING  MONBY  UNDBR 
FALSE  PRETENCE  OP  "  ORDER." — ^WHBRB 
A   ••  LETTER  "   HAD  BBRN    PRETENDED. 

Oil  the  trial  of  an  indictment  against  a  curate 
for  falsely  pretending  he  had  received  an 
"  order  "from  his  vicar  for  the  payment  of 
his  quarter's  salary,  and  upon  which  he  had 
obtained  15/.,  it  appeared  that  he  had  stated 
he  had  received  a  "  letter"  from  his  vicar 
for  such  purpose.  The  conviction  was  con^ 
firmed. 

This  was  an  indictment  agsdnst  the  curate 
of  CroftoD,  Titchfield,  for  falsely  pretending  to 
a  Mr.  Walters  that  he  had  received  an  order 
from  his  vicar  on  a  Mr.  Layton  for  the  pay- 
ment of  his  quarter's  salary,  amotmting  to  25^, 
due  to  him,  and  upon  which  he  had  obtained 
15^  from  Mr.  Walters.  It  appeared  on  the 
trial,  at  the  Hampshire  Quarter  Sessions,  that 
the  prisoner  had  stated  he  had  received  a  letter 
from  his  vicar  requesting  Mr.  Layton  to  pay 
the  25i.,  and  that  he  had  called  on  Mr.  Layton, 
who  was  ill,  and  said  he  should  therefore  be 
obliged  to  Mr.  Walters  to  let  him  have  the 
money — whereupon  he  had  obtained  15/.  The 
prisoner  had  received  no  letter,  nor  was  any 
salary  due,  and  he  was  convicted,  subject  to  a 
point  reserved  whether  the  variance  was  fatal. 

C  Saunders  for  the  prisoner. 

The  Court  said,  that  the  conviction  must 
be  affirmed. 


RegiM  ▼.  Inhabiiwts  of  HbrMM,  YorksMn, 
East  JUdinff,    Fe».  11,  1B54. 

INDICTMENT  POR  NON-REPAIB  OF  ROAD.— 
WHERE  DESTROYED  ENTIRBI.T  BY  EN- 
CROACHMENTS  OP  8BA. 

On  an  indiclment  against  the  defemdanis  far 
the  non-repair  of  a  road  to  the  sea»  it  op- 
peared  that  a  large  portion  had  been  »- 
tirely  swept  away  by  the  entroachmenU  of 
the  sea :  Held,  that  they  were  no  longer 
liable  to  repair,  nor  to  make  an  available 
road  to  the  sea. 
This  was  an  indictment  for  the  non-repair 
of  a  road  called  the  sea-road,  which  had  bwn 
set  out  by  commissioners  under  the  authoritj 
of  an  Act  passed  in  1801,  for  enclosing  com- 
mon and  waste  lands,  and  which  had  been  re- 
paired by  the  defendants  until  a  portion  of  it 
was  entirely  swept  away  by  the  encroachments 
of  the  German  Ocean.    The  point  reaerred  on 
the  trial  before  Martin,  B.,  was,  whether  the 
defendants  were  bound  to  provide  an  available 
road. 

BUss  for  the  defendants;  Ball  in  support 
of  the  prosecution. 

The  Court  said,  that  the  road,  which  nn  to 
the  beach,  had  been  washed  away  and  destroy- 
ed by  natural  causes  without  the  fault  of  any 
body,  and  that  the  liability  to  repair  no  longer 
existed.  The  defendants  were  therefore  entitled 
to  judgment,  and  an  application  for  the  costs 
of  the  prosecution  was  refused  on  the  groimd 
of  want  of  jurisdiction. 


Regina  v.  Oreen.    Feb.  11,  1854. 

INDICTMENT  7DR  BMBKZZLBMBKT  AGAINST 

BAILIPP.  —   OBTAINING     MONEY     UNDBR 
PAL8B   PRETENCES. 

The  prosecutor's  bailiff,  who  was  tn  the  habU 
of  receiving  and  paying  moneys,  had  over- 
charged certain  payments  to  labourers,  esA 
brought  in  the  prosecutor  his  debtor  to  «» 
amount  which  he  had  paid:  Held,  that  en 
indictment  would  not  lie  for  embezzlement 
but  for  obtaining  moneys  by  false  pre- 
tences. 
This  was  an  indictment  for  embecslement 
against  the  prisoner,  who  was  baUiff  of  the 
prosecutor,  and  was  in  that  capacity  in  the 
habit  of  receiving  and  paying  moneys,  and  it 
appeared  diat  he  had  overcharged  in  his  ac- 
counts certain  payments  to  harvest  labourers, 
amounting  to  1/.  7*.,  bringing  in  the  prosecu- 
tor as  his  debtor  for  2/.  odd,  which  he  had  paid. 
The  prisoner  was  found  guilty  on  the  trial  a* 
the  Gloucester  Sessions,  subject  to  the  point 
reserved,  whether  the  offence  amounted  to  eis- 
bexxlement. 

Tazer  for  the  prisoner. 
The  Court  said,  that  the  prisoner  should 
have  been  indicted  for  obtaining  money  by  false 
pretences,  and  the  conviction  was  accordingly 
quashed. 


Wkt  ilegal  eit^vtttv. 


DIGEST,  AND  JOOBNAL  OFj  J0RISPRUDENOE. 


SATURDAY,  MARCH  4,  1854. 


THE  ECCLESIASTICAL  COURTS. 


TSSTAMENTART  lURISDICTION. 

The  Lord  Chancellor  has  opened  his 
battery  against  the  Ecclesiastical  Courts, 
widi  a  degree  of  resolution  and  precision 
-vhicb  could  not  fail  to  cany  consternation 
and  dismay  into  ranks  worse  disciplined, 
and  less  accustomed  to  the  noble  science  of 
self-defence,  than  our  friends  at  Doctors' 
Commons.  After  an  unsuccessful  siege  of 
more  than  twenty  years,  it  is  not  surprising 
that  the  besieged  should  regard  the  threat- 
ened bombardment  with  equanimity;  but 
we  are  curious  to  learn  how  Lord  Cran- 
worth  hopes  to  prevail  against  the  strategy 
which  has  defeated  so  many  of  his  prede- 
cessors. After  recounting  the  abortive 
efforts  of  various  Commissions  and  succes- 
sive Chancellors— from  Lord  Brougham  to 
Lord  St.  Leonards  inclusive — the  present 
Chancellor,  upon  introducing  his  BiU, 
futtvefy  accounted  for  the  fauure  of  pre- 
vious attempts  as  follows : — **  The  fact,  I 
believe  to  be  this, — that  such  an  amount  of 
influence  was  brought  to  bear  against  those 
BiUs,  by  persons  whose  interests  were,  or 
were  supposed  to  be,  affected  by  them,  that 
it  was  useless  to  attempt  to  pass  thenu 
This,  too,  was  probably  the  reason  why  no 
fresh  attempt  at  legislation  was  made  while 
Lord  Cottenham  held  the  Great  Seal." 
Here,  at  all  events,  we  have  a  candid 
avowal — and  from  the  highest  authority — 
of  the  influences  which  operate  upon  rulers 
and  legislators,  and  an  instructive  lesson 
may  be  deduced  from  it,  showing  the  re- 
sistive power  of  a  body  limited  iu  number 
but  united  in  purpose. 

As  Lord  Cranworth  has  not  thought 
fit  to  explain,  by  what  '*  conjuration "  he 
expects  to  steer  the  Bill,  now  jast  intro- 
duced, clear  of  the  influences  which  ship* 
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wrecked  so  many  former  Bills,  we  confess 
to  some  misgivings  whether  the  testa* 
mentary  jurisdiction  of  the  Ecclesiastical 
Courts 'will  expire  with  the  year  1854,  the 
more  especially  when  we  find  the  Chancel- 
lor accounting  for  the  failure  of  Lord 
Brougham^s  Bill  in  1832,  by  reminding  the 
House  of  Lords  that  "  1832  was  the  year 
of  the  passing  of  the  Heform  BiU ;"  and 
observing,  "it  was  not  surprising  that  a 
Bill  concerning  the  Ecclesiastical  Courts 
should  not  then  have  made  progress."  We 
have  now,  not  only  a  Beform  Bill,  but  the 
commencement  of  a  Continental  War,  which, 
it  is  already  admitted,  is  not  likely  to  be  a 
littU  war,  and  if,  with  all  this  and  much 
more  on  hand,  the  Government,  of  which 
Lord  Cranworth  is  so  distinguished  a  mem- 
ber, succeeds  this  Session  in  carrying  out 
their  proposal  for  Ecclesiastical  Courts  Re- 
form, it  will  exhibit  an  unquestionable 
proof  of  legislative  energy  and  parliament- 
ary authority. 

The  statement  in  which  the  Lord  Chan- 
cellor explained  the  important  change  pro- 
posed  to  be  made  in  the  law  and  practice 
relating  to  matters  testamentary,  naturally 
divided  itself; — 1st,  into  an  enumeration 
of  the  evils  of  the  present  system;  and 
2ndly,  a  description  of  the  remedies  pro- 
posed. 

The  defective  nature  of  the  existing  ju- 
risdiction, and  the  anomalies  arising  out  of 
it,  were  clearly  and  forcibly  embodied  in 
the  following  propositions : — 

1st.  There  is  no  more  reason  why  wills 
should  be  the  subject  of  Ecclesiastical  cog- 
nizance, than  deeds,  or  any  other  matters 
relating  to  the  transfer  of  property. 

2nd.  Under  the  present  system,  the  ques* 
tion  whether  or  not  an  instrument  left  by 
a  deceased  person  is,  or  is  not,  his  will,  may 
be  decided  by  no  less  than  386  different 
Itribunalsy  scattered  all  over  the  kingdom. 
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Srd.  In  many  of  the  petty  tribunals, 
there  are  not  functionaries  competent  to 
deal  with  the  difficult  and  delicate  questions 
arising  upon  proof  of  contested  wills. 

4th.  Few  of  the  minor  jurisdictions  have 
proper  places  for  preserving  wills. 

5th.  The  number  of  jurisdictions  leads  to 
a  multiplication  of  appeals^  and  much  un- 
certainty as  to  the  limits  of  jurisdiction. 

6th.  The  doctrine  of  bond  notabil^a 
causes  incouTenience,  injustice,  and  unne- 
cessary expense. 

7th.  There  is  a  distinction  between  the 
cognizance  of  wills  of  real  estate  and  wills 
of  personal  estate;  the  Ecclesiastical  Courts 
having  the  cognizance  of  personal  property, 
and  the  temporal  Courts  of  real  property. 

The  propositions  thus  distinguished  nu- 
merically* may  be  regarded  as  the  several 
counts  in  the  indictment  prosecuted  by 
the  Government  against  the  Ecclesiastical 
Courts.  The  proposed  remedies  are  founded, 
in  a  great  degree,  but  not  altogether,  upon 
the  report  of  the  commission.  In  some  in- 
stances, the  Government  has  adopted  the 
recommendation  of  the  minority  of  the 
Commissioners  rather  than  of  the  majority. 

The  leading  features  of  the  measure  an- 
nounced by  Lord  Cranworth,  may  be  thus 
described. ' 

1st.  The  abolition  of  all  existing  tri- 
bunals, for  the  proof  of  wills,  and  the  trans- 
fer of  jurisdiction  to  a  Civil,  and  not  an 
Ecclesiastical  Court. 

2nd.  The  contentious  jurisdiction  exer- 
cised by  the  various  Ecclesiastical  Tribunals 
to  be  in  future  vested  in  the  Court  of 
Chancery. 

3rd.  All  the  staff  of  the  Ecclesiastical 
Courts,  as  it  now  exists,  to  be  tr.insferred 
to  the  Court  of  Chancery. 

4th.  To  constitute  one  principal  Registrar 
to  transact  all  the  common  form,  or  non- 
contentious  business. 

5  th.  To  allow  solicitors,  as  well  a  proc- 
tors, after  a  limited  period,  to  prove  wills  in 
the  common  form. 

7th.  To  establish  District  Courts  (rather 
more  numerous  than  the  Diocesan  Courts), 
for  proving  wills  of  a  non-contentious  cha- 
racter, where  the  assets  do  not  exceed 
1,500/. 

8th.  Th^t  an  original  will  proved  in  the 
country  shall  remain  in  the  country  for  six 
months,  to  allow  the  opportunity  for  in- 
spection, and  shall  then  be  transmitted 
to  London,  and  a  copy  returned  to  the 
country. 

9  th.  That  probate  shall  extend  to  real  as 
well  as  personal  estate. 


As  may  be  expected  in  a  measure  of  such 
magnitude  and  importance,  those  who  are 
disposed  to  approve  it  as  a  whole,  dissent 
from  some  of  the  specific  provisions  to  be 
embodied  in  the  Government  Bill. 

A  majority  of  the  Commissioners  recom- 
mended the  creation  of  a  new  Courts  to  be 
called  "a  Court  of  Probate,"  in  which  the 
jurisdiction  in  all  testamentary  matters 
should  be  vested,  but  the  Chancellor  adopt- 
ed in  preference  the  opinion  of  a  minonty 
of  the  Commissioners,  consisting  of  the 
Master  of  the  Rolls,  the  Solicitor-General, 
and  Sir  James  Graham,  and  upon  the 
authority  of  their  recommendation,  proposes 
that  the  jurisdiction  shall  be  transferred  to 
the  Court  of  Chancery.  This  arrangement 
proceeds  upon  the  assumption,  that  the 
Ecclesiastical  Court  is  not  occupied  above 
60  days  in  the  year  in  contentious  matters, 
and  that  the  business  arising  from  thb 
branch  of  jurisdiction,  if  divided  amongst 
the  four  Judges  of  the  Court  of  Chancery 
having  original  jurisdiction^  would  be  easily 
absorbed,  occupying  each  of  the  four  Judg^ 
only  15  days  in  a  year. 

The  accuracy  of  the  calculation  by  whidi 
it  is  estimated  that  60  days  would  be  suffi- 
cient to  dispose  of  the  contentious  business 
has  been  publicly  questioned,  and  it  is  al- 
leged, that  the  statement  has  reference  only 
to  the  Prerogative  Court  of  Canterbury,  and 
that  no  estimate  has  been  made  of  the  num- 
ber of  days  occupied  in  contentious  business 
in  other  Courts. 

Lord  St.  Leonards,  whilst  he  emphati- 
cally declared  that  **  the  Ecclesiastical 
Courts  should  not  be  allowed  to  remain 
any  longer  in  existence,"  and  agreed  with 
the  Lord  Chancellor,  and  a  minority  of  the 
Commissioners,  that  the  jurisdiction  shoold 
be  transferred  to  the  Court  of  Chancery, 
protested  against  the  proposal  to  subject 
real  estates  to  the  same  rules  as  personal 
property,  on  the  ground  that  it  would  unne- 
cessarily impose  an  additional  burthen  upon 
real  estate  already  sufficiently  burdened. 

Amongst  the  Legal  Profession  generally, 
that  portion  of  the  measure  the  ex[>ediency 
of  which  appears  to  be  most  questioned  is, 
the  proposal  to  appoint  district  Courts  in 
the  country  for  disposing  of  non-contentions 
cases  where  the  amount  of  assets  is  limited. 
It  is  objected,  that  this  arrangement  de- 
stroys the  symmetry  of  the  scheme,  and 
merely  substitutes  one  class  of  local  tribn* 
nals  for  another. 

For  the  reasons  already  suggested,  we 
are  not  sanguine  that  the  Bill  will  obtain 
the  sanction  of  the  Legislature  daring  the 
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*  Session  of  Parliament :  at  all  events, 

^portunities  may  be  expected  to 

^  its  progress  for  discussing  the 


.^  LAW  PROCEDURE  BILL. 

^  Lord  Chancellor  on  Monday  last 
.  odnced  the  second  Common  Law  Pro- 
cedure Bill,  founded  principally  on  the  Com- 
TOon  Law  Commissioners*  Second  Report, 
but  with  some  variations.  We  shall  for  the 
present  merely  call  attention  to  the  principal 
points  noticed  by  his  Lordship  in  describing 
the  scope  of  the  proposed  amendments,  and 
reserve  our  remarks  until  the  Bill  has  been 
•printed. 

Jury, — The  Commissioners  recommend- 
ed, that  by  consent  of  both  parties  an  action 
might  be  tried  without  a  jury.  The  Lord 
Chancellor  has  provided,  that  the  consent 
of  the  Judge  must  be  obUined,  and  that  the 
pririlege  be  confined  to  a  certam  class  of 


The  rule  requiring  the  jury  to  be  unani- 
mous is  retained,  but  they  are  to  be  allowed 
moderate  refreshment  and  fire,  and  to  be 
'  discharged  if  they  cannot  agree  in  their 
Terdict  at  the  expiration  of  a  limited  time. 

The  special  and  common  juries  are  to  be 
amalgamated,  and  the  qualification  of  the 
latter  somewhat  raised. 

£mdence,  —  Documentary  evidence  now 
Teqnired  to  be  proved  vivd  voce,  may,  in 
certain  cases  be  proved  out  of  Court ;  and 
where  a  document  has  been  attested  by  a 
witness,  the  rule  requiring  such  witness  to 
be  called  is  to  be  abolished,  except  in  re- 
gard to  wills. 

^  Another  alteration  is,  that  witnesses  hav- 
mg^  conscientious  scruples  in  respect  to 
taking  an  oath,  may  be  examined,  although 
not  members  of  a  sect  specially  excepted  by 
the  Legislature,  provided  the  Judge  be  sa- 
tisfied that  the  scruple  is  bond  fide. 

Hitherto  the  handwriting  of  persons  exe- 
cating  deeds  and  instruments  has  not  been 
aUowed  to  be  proved  by  comparison  with 
other  documents  admitted  to  be  genuine. 
This  rule  is  to  be  abrogated. 

It  will  also  be  provided,  that  a  document 
improperly  stamped,  may  be  admitted  in 
evidence,  upon  paying  into  Court  a  suffi- 
cient smn  to  cover  the  stamp  and  penalty. 

Examination  of  parties  before  <na/.— It 
is  proposed,  also,  that  the  plaintiff  may  ex- 
amine the  defendant  on  written  interroga- 
tories attached  to  his  declaration,  and  the 
defendant  may  do  the  like  on  delivering  his 
plea. 
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Equitable  defences  are  also  to  be  allowed* 

Matters  of  account. — Actions  relating  to 
complicated  accounts  may  be  referred  to 
accountants,  and  in  certain  cases  to  a 
County  Court  Judge.  A  summons  should 
be  taken  out  in  an  early  stage  of  the  case, 
and  the  Judge  empowered  to  refer  the 
question  to  an  arbitrator. 

Trials.-^li  is  proposed  that  the  plaintiff 
should  have  a  right  of  reply,  although  no 
witnesses  be  called  for  the  defence  ;  and  the 
defendant's  counsel  be  also  entitled  to  the 
privilege  of  a  second  address  at  the  conclu- 
sion of  his  evidence. 

Common  Law  injunctions. — It  is  also  pro- 
posed that  a  Court  of  Common  Law  may 
issue  an  injunction  to  prevent  future  tres- 
passes, nuisances,  &c. 

Specific  performance  of  contracts. — The 
recommendation  of  the  Commissioners  to 
enable  the  Common  Law  Courts  to  order  a 
specific  performance  of  a  contract,  has  not 
been  adopted. 

Execution Choses  in  action.  —  The 

power  of  attaching  or  taking  in  execution 
debts  as  in  the  City  of  London,  and  a  few 
other  places,  is  to  be  extended  generally. 


NEW  STATUTES  EFFECTING  ALTE- 
RATIONS IN  THE  LAW. 

17  Vict.  c.  1. 

ASSESSED  taxes'   ACT  AMENDMENT. 

The  preamble  recites  16  &  1/  Vict.  c.  90. 

Duties  contained  in  Schedule  (F.)  of  re- 
cited Act  to  be  deemed  to  have  been  granted 
and  made  payable  thereby;  s.  1. 

Exemption  No.  2  in  the  said  Act  to  ex- 
tend  only  to  the  duties  contained  in  Sche- 
dule (E.)  in  certain  cases ;  s.  2. 

Horses  used  by  common  carriers  occa- 
sionally conveying  passengers  to  be  charged 
only  under  Schedule  (F.)  ;  s.  3. 

Time  for  giving  notice  to  determine  com- 
positions extended ;  s.  4. 

Justices  of  the  peace  in  Ireland  may  ad- 
minister oaths  required  by  the  Acts  relating 
to  the  Income  Tax ;  s.  5. 

The  following  are  the  Title  and  Sections 
of  the  Act  :— 

An  Act  to  explain  and  amend  an  Act  of  the 
last  Session  relating  to  the  Duties  of  As- 
sessed Taxes;  and  to  authorise  Justices  of 
the  Peace  in  Ireland  to  administer  Oaths  re* 
quired  in  Matters  relatingto  Income  Tax. 
lirth  February,  1854.] 

WlMmsan  Act  was  passed  in  the  last  Seisioa 
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of  P^Uaroent,  16  &  17  Vict.  c.  90,  to  repeal  cer* 
tain  duties  of  assessed  taxes,  and  to  grant  otber 
duties  of  the  same  description :  And  whereas 
by  reason  of  certain  errors  and  omissions  in 
the  said  Act  doubts  have  arisen  as  to  the  con- 
struction and  meaning  thereof  in  some  particu* 
lars,  and  it  is  expedient  to  remove  such  doubts, 
and  to  amend  the  said  Act :  And  whereas  it  is 
also  expedient  to  amend  the  Act  passed  in  the 
last  Session,  chapter  34 :  Be  it  anacted  and 
declared  as  follows : — 

1.  The  duties  described  or  mentioned  and 
set  forth  in  the  Schedule  marked  (F.)  to  the 
said  Act  annexed  as  duties  payable  annually 
for  all  horses  and  mules  not  charged  with  du^ 
under  Schedule  (E.)  of  the  said  Act  shall  be 
deemed  and  are  hereby  dedaied  to  be  and  to 
have  been  granted  and  made  payable  bv  the 
said  Act  from  and  after  the  6th  day  of  April, 
1854.  in  England  and  Wales  and  Berwick- 
upon-Tweed,  and  from  and  after  the  24th  day 
of  May  in  Scotland,  notwithstandingthe  omis- 
sion to  mention  the  said  Schedule  (F.)  in  sec- 
tion 2  of  the  said  Act,  purporting  to  enumerate 
the  several  Schedules  containing  the  duties  in- 
tended to  be  thereby  granted  and  made  pay- 
able; and  the  said  Schedule  (F.)»  and  the 
duties,  rules,  regulations,  and  exemptions 
therein  set  forth  or  contained,  shall  have 
«S*ect  and  be  in  force  as  if  the  said  Schedule 
(F.)  had  been  enumerated  in  the  said  section 

'  along  with  the  several  other  Schedules  therein 
mentioned. 

2.  The  Exemption  No.  2,  under  the  head  or 
title  of  "  Exemption  from  the  Duties  contained 
in  Schedules  (E.)  and  (F.),"  in  the  said  Act, 
shall  be  deemed  and  construed  and  is  hereby 
declared  to  extend  only  to  exempt  any  person 
from  the  duties  contained  in  Scnedule  (E.)  of 
the  said  Act  for  one  such  horse  as  in  the  said 
Exemption  No.  2  is  described,  used  for  riding 
on  the  Occasions  and  in  manner  therein  men- 
tioned; and  nothing  in  the  said  Exemption 
ahall  be  deemed  or  construed  to  extend  to  ex- 
empt  any  person  from  the  duties  contained  in 
Schedule  (F.)  of  the  ssud  Act,  for  any  such 
horse  as  aforesaid,  except  where  the  same  shall 
be  kept  for  the  purpose  of  husbandry,  and  used 
only  for  such  purpose,  and  for  riding  on  the 
occasions  and  in  manner  in  the  said  Exemption 
No.  2  mentioned. 

3.  For  any  horse  used  by  any  common 
carrier  in  drawing  any  carriage  used  by  him 
principally  and  hwidfide  for  and  in  the  carry- 
ing of  goods,  and  occasionally  only  in  convey- 
ing passengers  for  hire,  in  tne  manner  men- 
tioned with  respect  to  such  carriage  in  Sche- 
dule (D.)  of  the  said  Act,  there  shall  not  by 
reason  of  such  using  be  charged  any  other  or 
higher  duty  than  Uie  duty  contained  in  the 
said  Schedule  (F.) 

4.  The  time  limited  by  section  6  of  the 
said  Act  for  the  giving  of  notice  to  determine 
any  contract  of  composition  for  the  duties  of 
assessed  taxes  shall  be  and  is  hereby  extended 
to  the  6th  day  of  April,  1854 ;  and  any  such 
notice  as  in  the  said  section  6  is  mentioned, 
given  on  or  before  Uie  said  last-meationed  day. 


ahall  have  the  same  fioree and  effiBctaa  ill 
have  had  if  it  had  been  given  within  the  tiai 
limited  bv  the  said  section. 

5.  And  whereas  by  the  several  Acts  in  foiei 
relating  to  the  duties  granted  by  an  Act  passal 
in  the  last  Session  of  Parliament,  chapter  34, 
on  profits  arising  from  property,  protesnrai, 
trades,  and  offices,  divers  oaths  are  required  to 
be  taken  by  persons  appointed  assessors  sad 
collectors  of  the  said  duties,  and  by  penom 
claiming  exemption  from  or  a  return  or  repay- 
ment of  the  said  duties  under  the  several  pro- 
visions of  the  said  Acts,  and  by  otiier  perwiu 
in  relation  to  the  execution  of  the  said  Acts, 
which  said  oaths  the  Cktnunissioners  for  specid 
purposes  and  other  Conunissioners  in  the  nd 
Acts  mentioned  are  respectively  authoriuKd  to 
administer;  and  it  is  expedient  to  authome 
her  Majesty's  Justices  of  tne  Peace  in  Irdsal 
as  well  as  the  said  Commissioners,  to  admi- 
nister the  same :  Be  it  enacted.  That  it  shall  be 
lawful  for  her  Majesty's  justices  of  the  peace  in 
Ireland  respectively  within  their  respeetxre 
jurisdictions,  and  any  one  of  them  is  oereby 
authorised  and  empowered,  to  administer  to 
any  such  assessor  or  collector  or  to  any  other 
person  any  oath  required  or  authorised  by  tbe 
said  several  Acts  or  any  of  them  to  betaken  ia 
any  matter  relating  to  tne  execution  of  the  slid 
Acts. 


INQUIRY    INTO   THE    INNS  OF 
COURT. 

We  are  able  to  state,  that  so  far  from  tbe 
proposed  Commission  of  Inquiry,  mofedfiir 
and  obtained  by  Mr.  Napier,  oeing  viewed 
with  disfavour  by  the  Benchers  of  tbe  Ions 
of  Court, — who  rank  among  their  member* 
many  of  the  most  eminent  and  distinguished 
men  in  the  kingdom,  both  judicially  and 
otherwise, — those  gentlemen  spontaneously 
declared  their  determination  to  afford  eroy 
facility  for  inquiry.     It  is  impossible,  in- 
deed, to  suppose  that  these  eminent  oetaoos 
could  ever  have  had  any  motive  whatewr 
for  concealment ;  and  we  doubt  not  that  the 
result  of  the  proposed  inquiry  will  be  vaa^ 
as  to  dissipate  several  absurd  rumooTs  to 
which  currency  has  been  given  by  interestw 
and  prejudiced  individuds.     Many  of  tbe 
Benchers  have  seats  in  the  House  of  Com- 
mons ;  and,  unless  we  are  mistakeOf  eroy 
one  of  them  was  prepared,  equally  with  the 
Attorney  and  Solicitor-General,  to  expn^ 
his  utmost  readiness  to    co-operate  wub 
Parliament  in  devising  a  safe  and  «^P*J2 
system  for  promoting  the  cause  »  f^ 
education  in  confonnity  with  the  enJ^ 
ened  spirit  of  the  aoe.     Much  has  b«n 
already  done  in  this  direction,  but  not  ^ 
after  many  difficulties,  and  vtrious  w»^' 
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\  of  opinion  amongst  highly  competent 
and  disinterested  persons,  had  been  over- 
oome.  We  trust  the  proposed  Commission 
vill  oonsist  of  gentlemen  of  prudence  and 
ezperiencej  whose  names  will  command  the 
eonfidence  of  all  branches  of  the  Profession 
and  the  Public.  Sir  John  Patteson,  for  in- 
stance, would  be  a  host  in  himself.  While 
we  are  on  this  subject,  we  may  state,  that 
we  beard  only  this  day,  with  the  greatest 
pleasure,  one  of  the  most  distinguished 
BeDchers  express  the  highest  gratification 
at  the  announcement  that  the  Law  Institu- 
tion, actuated  by  a  "bpirit  similar  to  that 
of  Uiose  honourable  and  learned  persons, 
intended  to  initiate  a  preliminary  exa- 
mination of  candidates  ibr  admission  to 
practise  as  Attorneys  and  Solicitors,  as 
to  their  fitness  generally  in  point  of  a 
l&eial  education. 


THE  NEW  LAW  COURTS. 


THE  STliAND  9.  THE  FIELDS. 


The  question  of  the  precise  locality  of 
the  New  Courts  still  agitates  the  region  bf 
the  Inns  of  Court  and  Chancery  and  the  pur- 
lieas  of  Chancery  Lane.   We  apprehend  that 
the  decision  of  the  Government  and  the  ap- 
provalof  the  Public  will  depend,  not  merely 
upon  the  capability  of  adapting  Lincoln's 
Inn  Fields  in  aid  of  an  ornamental  structure, 
bat  on  the  convenience  of  the  site  and  the 
n&efuinem  of  the  building.     It  may  be  ad- 
mitted, for  the  gratification  of  the  trustees 
of  the  gardens  (who  seem  anxious  to  com- 
mit a  breach  of  trust),  that  a  very  attractive 
picture  may  be  designed  of  a  Grecian  edifice, 
sorronnded  by  verdant  lawns,  shady  walks, 
and   (in  due  time)  lofty  trees,  with  per- 
dianoe  an  appropriate  rookery  1     If  West- 
minster Abbey,  St.  Paul's  Cathedral,  and 
our  Metropolitan  Colleges  could  be  so  sur- 
rounded, we  should  rejoice  greatly ;  but, 
considering  the  business  connected  with  the 
administration  of  justice  in  all  the  Courts 
of  Law  and  Equity  in  the  vast  metropolis 
of  this  great  empire,  we  opine  that  the  site 
on  the  borders  of  the  cities  of  London  and 
Westminster  is  preferable  to  any  other  for 
the  reasons  which  we  have  from  time  to 
time  indicated,  and  some  others  to  which 
we  propose  to  advert. 

We  admit,  in  favour  of  "  the  Fields," 
that  they  are  nearer  to  Gra/s  Inn  than  the 
Strand,  but  then,  with  the  exception  of  Bed- 
lofd  Bow  (no  doubt  an  important  locality) 
there  are  neither  lawyers  nor  law  offices  on 
the  northern  or  western  sides  of  the  quad- 


rangle. High  Holbom,  Great  Queen  Street, 
Drury  Lane,  and  St.  Giles's  have  not  the 
honour  of  accommodating  any  legal  or 
equitable  functionaries. 

On  the  other  hand,  the  Strand  site  will  be. 
advantageous  to,  and  indeed  unite,  the  three 
great  Inns  of  Court — Lincoln's  Inn  and  the 
two  Temples.     The  several  Inns  of  Chan- 
cery will  also  be  brought  closely  to  the  New 
Courts.   So  of  Chancery  Lane,  Carey  Street, 
Essex  Street,  and  all  the  courts  and  avenues 
in  that  neighbourhood.     The  Strand  site, 
also,  is  in  a  more  conspicuous  situation  than 
that  of  the  Fields,  even  when  new  streets  may 
be  constructed  to  afford  the  suitors  an  easy 
access  to  the  much-lauded  quietude  and  re- 
pose of  that  secluded  region.    To  study  the 
law  and  prepare  for  forensic  contests,  it  may 
be  desirable  to  exclude  startling  noises  and 
alarming  disturbance;  though  for  *'  our  poor 
parts,"  when  earnestly  epgaged  in  legal  re- 
searches or  pursuits,  we  feel  no  interruption 
from  the  rapid  roll  of  the  carriages  of  the 
Lord  Chancellor,  or  the  Solicitor-Geneial, 
or  of  the  various  vehicles  which  convey  tha 
hosts  of  barristers  and  solicitors,  or  their 
clients  and  witnesses,  from  the  law  district 
to  the  distant  south-west  comer  of  the  me- 
tropolis where  the  Courts  are  now  located. 
We  hold,  indeed,  that  the  issue  of  quietude 
tendered  by  the  "  Old  Law  Reformer,''  is 
immaterial  to  the  just  decision  of  the  casa* 
We  respectfully  submit,  that  the  Govern- 
ment ought  not  to  be  turned  aside  by  the 
*'  babbling  of  green  fields,"  or  by  idle  talk  of 
"  hedge  row  elms  and  hUlocks  green."    In 
this  great  city,  we  must  provide  for  the 
demands  of  justice  to  its  millions  of  inhabi- 
tants, and  consult  their  interest  and  conve- 
nience,  and  not   the   taste  and   personal 
feeling  of  any  inconsiderable  body  of  men, 
however  respectable. 

It  has  been  said,  with  regard  to  several 
of  the  owners  of  property  in  the  Fields  that 
they  look  only  at  the  enhancement  of  the 
value  of  their  property.  They  are,  no  doubt, 
entitled  to  be  beard,  but  on  a  great  publip 
question,  affecting  the  whole  community,  it 
is.  evident  that  individual  interests  must 
give  way.  It  ought,  however,  to  be  a  oon- 
I  solation  to  these  householders  that  they  vnll 
largely  participate  in  the  benefit  of  concen- 
trating the  Courts  and  offices  in  their  neigh 
bourhood,  although  possibly  not  to  the 
same  extent  as  if  the  edifice  were  built  in 
the  centre  of  their  garden* 
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CHARITY  COMMISSION. 


FIRST  REPORT. 

Wb^  the  Charity  Commissioners  for  England 
and  Wales  are  required  by  the  provisions  of 
"The  Charitable  Trusts'  Act,  1858/'  to  make 
a  report  to  your  Majesty  of  our  proceedings  up 
to  tne  31st  day  of  December  last. 

Our  appointments,  which  your  Majesty  was 
pleased  to  make  on  the  22nd  day  of  October 
last,  enabled  us  to  enter  immediately  upon  the 
discharge  of  our  functions,  but  numerous  ar- 
rangements for  the  construction  of  our  official 
establishment  and  the  distribution  of  its  duties 
occupied  a  considerable  time,  and  we  could  not 
obtain  more  than  a  very  limited  efficiency  for 
the  active  purposes  of  our  commission  before 
the  month  of  December.  The  present  report 
of  our  proceedings  is  therefore  confined  to  a 
very  short  period. 

We  applied  ourselves  at  once  to  making  the 
provisions  and  requirements  of  the  Act  which 
we  considered  to  be  of  particular  importance 
efficiently  and  extensively  known,  and  besides 
advertising  in  the  Gazette^  we  distributed  about 
15,000  circulars  for  that  purpose. 

Before  the  end  of  Marcn  next  we  have  to  ex- 
pect, in  compliance  with  the  provisions  of  the 
Act,  returns  of  the  revenues  and  of  the  receipts 
and  expenditure  of  the  body  of  charities  in 
England  and  Wales,  probably  amounting  to  not 
less  than  40,000  in  number. 

It  has  appeared  to  us  that  we  could  not  use- 
fully or  effectively  attempt  to  enter  upon  an 
indiscriminate  and  unsolicited  interference  in 
the  affairs  of  this  vast  number  of  charities,  but 
that  we  should  best  discharge  our  duty  by  di- 
recting our  attention  to  cases  brought  to  our 
notice  by  particular  application,  or  respecting 
which  we  nave  possessed  any  special  informa- 
tion,, awaiting  in  other  cases  the  returns  re- 
ferred to  for  our  future  and  principal  guidance. 
It  is  by  comparing  the  accounts  with  the  docu- 
ments which  constitute  and  explain  the  endow- 
ment that  we  hope  to  be  able  to  ascertain,  to  a 
considerable  extent,  in  what  cases  and  in  what 
manner  it  may  be  our  duty  to  interfere. 

Previously,  however,  to  the  31st  December 
last,  application  had  already  been  made  to  us 
for  assistance  or  advice,  in  340  cases,  which 
have  engaged  us  in  a  large  correspondence, 
and  these  applications  are  daily  increasing  in 
number. 

We  have  made  some  minutes,  in  obedience 
to'the  directions  of  the  Act,  for  our  own  guid- 
ance and  that  of  our  inspectors  (which  will  be 
found  in  an  Appendix),  out  they  may  probably 
reanire  to  be  extended  when  the  practical  de- 
tails of  our  duties  have  more  fully  developed 
themselves. 

We  have  also  drawn  up  and  placed  in  the 
Appendix  some  general  regulations  and  printed 
forma  of  application  to  the  board  for  the  guid- 
ance of  applicants,  which  will  be  supplied  to 
any  persons  desirous  of  making  use  of  them. 
Thiete  forms  are  necessarily  experimental,  and 
are  yet  to  be  applied  in  working  the  entirely 


new  jurisdiction  created  by  the  Act.  Thqr 
may  also,  therefore,  possibly  require  future 
additions  and  alterations.  But  in  their  present 
shape  we  trust  they  will  give  facilities  to  sll 
persons  who  may  desire  to  take  advantage  of 
the  Act. 

Given  under  our  hands  the  14th  day  of 
February,  1854. 

(Signed)  P.  Erlb, 

Jamkb  Hill, 
Ro.  Jones. 


COUR8B    OF    PROCBBDINO. 

The  Report  is  followed  by  general  minutes 
relating  to  the  proceedings  of  the  Commis- 
sioners and  their  Inspectors,  viz. : — 

1.  The  Commissioners  attending  daily  at 
their  o£Bce  for  the  despatch  of  business  will  ait 
as  a  board  as  often  as  occasion  shall  require, 
and,  notwithstanding  any  adjournment,  wiU 
resume  their  sittings  when  necessary. 

2.  All  communications,  papers,  and  docu- 
ments addressed  or  sent  to  the  Commissioners 
or  their  secretary  shall  be  forthwith  registered, 
and  laid  before  the  board. 

3.  A  separate  register  shall  be  kept  of  all 
deeds,  muniments,  or  documents  relating  to 
charities  which  may  be  deposited  with  the 
board. 

4.  Registers  shall  be  kept  of  all  letters,  in- 
struments, and  documents  sent  from  the  office. 

5.  A  summary  or  breviate  shall  be  made, 
and  kept  in  the  office,  of  the  proceedings  in 
every  matter  brought  under  the  consideration 
of  the  Commissioners. 

6.  The  seal  of  the  Commissioners  shall  not 
be  affixed  to  any  document  except  at  a  sitting 
of  the  board. 

7.  As  a  general  rule,  the  board  will  require 
applications  with  reference  to  any  charity  to  be 
made  in  writing,  and  signed  by  the  applicants ; 
but  the  board,  without  any  precedent  applica- 
tion to  them,  will  institute  inquiries  and  exer- 
cise their  powers  with  respect  to  any  charity 
where  it  shall  appear  to  them  expedient  to  do 
so. 

8.  As  a  general  rule,  applications  will  be 
proceeded  with  in  the  order  in  which  they  are 
received,  except  where  the  board  shall  (in  cases 
of  urgency  or  for  any  special  reason)  think  fit 
to  depart  from  this  rule. 

9.  All  official  correspondence  shall  be  carried 
on  in  the  name  of  the  secretary. 

10.  Examinations  and  inquiries  shall  be  con- 
ducted, as  far  as  may  be  found  practicable,  by 
correspondence  at  the  office  of  the  Commis- 
sioners, or  by  personal  communications  there 
made. 

11.  Every  case  in  which  local  examination 
and  inouiry  shall  be  requisite  shall  be  referred 
by  the  Doard  to  an  inspector. 

12.  Upon  every  such  reference  a  copy  of  the 
minute  of  the  board  relating  thereto,  signed 
by  the  secretary,  shall  be  delivered  to  the  in- 
spector to  whom  the  reference  is  made,  and 
such  copy  shall  be  his  authority  for  prosecuting 
the  examination  and  inquiry  thereby  directed. 
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13.  Every  sucli  examination  and  inquiry 
shall  be  made  with  each  public  and  particular 
notices,  and  according  to  such  general  con- 
ditions as  the  board  may  prescribe,  and,  sub- 
ject thereto,  in  such  manner  as  the  inspector, 
bearing  in  mind  that  the  object  is  to  ensure  the 
most  just  and  beneficial  application  of  the 
charity,  shall  think  fit 

14.  Tbe  general  mode  of  conducting  the 
examination  and  inquiry  will  be  left  to  the 
judgment  and  discretion  of  the  inspector,  who 
shall  be  at  liberty  to  avail  himself  of  all  such 
evidence  and  information  as  he  may  be  able  to 
obtain,  and  to  exercise  for  that  purpose  all  the 
available  powers  of  the  Act,  except  where  the 
board  shall  have  prescribed  any  particular  li- 
mitation of  the  inquiry  or  of  tne  exercise  of 
Boch  powers. 

15.  The  inspector  shall  report  to  the  board 
the  residt  of  every  such  examination  and  in- 
quiry, and  shall  in  his  report  mention  tbe 
nature  of  the  evidence  and  information  ob- 
tained by  him,  and  whether  taken  on  oath  or 
not. 


REGULATIONS. 

Hie  following  are  the  Regulations  and  In- 
stmetiona  concerning  applications  to  tbe 
Board:— 

I. — AppUcatians  for  Inquiry  or  Relief  re- 
speciiny  any  Charity. 

1.  Any  person  or  persons  having  reasonable 
grounds  may  apply  to  the  board  for  inquiry  or 
relief  with  respect  to  any  charity. 

2«  The  appUcation  should  be  in  writing,  ad- 
dressed to  the  Commissioners,  and  signed  by 
applicants,  who  should  add  their  respective 
professions,  occupations  or  qualities,  and  resi- 
dences. 

3.  No  precise  form  is  necessary;  but  the 
usual  designation  of  the  charity,  and  the  name 
of  the  parish,  township,  or  place  for  the  benefit 
whereof  the  charity  was  founded,  or  in  which 
it  is  administered,  and  the  names,  professions, 
or  occupations,  and  residences  of  the  trustees, 
or  persons  acting  in  the  management  or  admi- 
nistration, should  be  stated  in  all  cases.  Such 
£Eu:t8  and  circumstances  as  will  sufficiently  ex- 
plain the  nature  and  object  of  the  application 
should  also  be  stated. 

4.  A  separate  application  should  be  made  for 
each  charity,  except  where  several  charities  are 
administered  together  under  one  scheme  or 
system  of  management. 

5.  On  receipt  of  an  application,  the  board 
will  make  sucn  inquiries  and  adopt  such  pro- 
ceedings as  the  case  may  require. 

II. — Inqtnries  to  be  instituted  by  the  Board. 
1:  When  an  examination  and  inquiry  into 
any  charity  is  considered  necessary,  the  board 
will  communicate  with  the  trustees  or  other 
persons  capable  of  giving  the  required  informa- 
tion. 

III. — ApplicatUme  for  the  Opinion,  Advice,  or 
Direction  of  th  ^  hoard. 

1.  An  application   may     e  made  by  any 
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trustee,  or  other  person  having  any  concern 
in  the  management  or  administration  of  any 
charity,  for  the  opinion,  advice,  or  direction  of 
the  board,  in  the  matter  of  the  trust. 

2.  Every  such  application  should  contain 
concise  statements,  and,  as  far  as  conveniently 
may  be,  in  numbered  paragraphs,  of  all  the 
materi^  facts  and  circumstances,  upon  which 
the  opinion,  advice,  or  direction  of  the  board 
is  deeired. 

3.  It  should  be  stated  whether  the  applica- 
tion is  made  with  the  concurrence  of  all  the 
trustees  or  persons  concerned  in  the  manBlj|e- 
ment  or  administration  of  the  charity,  or  with 
the  dissent  of  any  and  what  proportion  of  them. 

4.  The  application  should  be  accompanied 
by  any  documentary  evidence  which  will  ex- 
plain or  substantiate  the  statements. 

5.  The  board  may  require  the  statements  to 
be  explained  and  altered,  in  point  of  form,  in 
such  manner  and  as  often  as  may  be  thoi^ght 
necessary. 

6.  The  board  may  also,  at  any  time,  requure 
the  statements  to  be  verified  by  the  statutory 
declaration  of  the  applicants  or  any  of  them. 

7.  On  the  application  being  approved,  a  du- 
plicate will  generally  be  required  to  be  sent, 
which  will  be  returned  to  the  applicant  with 
the  opinion,  advice,  or  direction  of  the  board 
appended  thereto,  and  the  original  application 
will  be  retained  by  the  board  and  registered. 
IV. — Applications  for  an  Order  or  Certificate 

of  the  Board  authorising  the  institution  qf 
any  Suit  or  other  Proceeding  before  amy 
Court  or  Judge. 

1.  Any  person  applying  for  an  order  or  cer- 
tificate of  the  Board  authorising  the  institution 
of  any  suit  or  other  proceeding  before  any 
Court  or  Judge,  should  transmit  to  the  board 
a  notice  and  statement  in  writing,  setting  forth 
whether  or  not  he  is  a  trustee  or  person  admi- 
nistering or  claiming  to  administer,  or  inter- 
ested in  the  charity,  or  an  inhabitant  of  the 
parish  or  place  within  which  the  charity  is  ad- 
ministered or  applied ;  the  amount  of  the  gross 
annual  income  of  the  charity ;  and  all  the  other 
material  facts  and  circumstances  of  the  case ; 
and  explaining  the  nature  and  objects  of  the 
proposed  suit  or  other  proceeding. 

2.  The  facts  ^nd  circumstances  should  be 
stated  in  numbered  paragraphs,  as  far  as  con- 
veniently may  be. 

3.  Where  the  object  of  the  proposed  pro- 
ceeding is  the  removal  of  trustees,  their  names, 
descriptions,  and  residences,  and  the  reasons 
for  their  proposed  removal,  should  be  stated. 

4.  The  names,  descriptions,  and  residences 
of  the  trustees  proposed  to  be  appointed  should 
also  be  stated. 

5.  Where  the  object  of  the  proposed  pro- 
ceeding is  a  new  scheme,  the  notice  and  state- 
ment should  contain  information  as  to  the  past 
administration  of  the  charity,  and  its  results* 
and  the  nature  and  provisions  of  the  proposed 
scheme. 

6.  In  proposing  schemes  care  should  be 
taken  to  deviate  as  little  as  possible  from  the 
original  purposes  and  intentions  of  the  foundsr* 
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7-  The  board  may  require  the  ftatement  to  be 
explained  and  altered  in  point  of  form  in  such 
manner  and  as  often  as  may  be  thought  fit. 

8.  The  board  may  also  require  the  statement 
to  be  verified  by  statutory  declaration  or  other- 
wise. 

9.  Where  the  proposed  proceeding  is  to  be 
taken  under  the  special  jurisdiction  created  by 
the  Act,  for  the  establinhment  or  alteration  of 
a  scheme  or  the  appointment  or  removal  of 
any  trustee,  notice  must  be  given  in  the  mode 
which  will  be  directed  by  the  board. 

.  10.  When  the  board  shall  have  been  satis- 
fied that  the  proposed  proceeding  is  proper, 
and  that  any  required  notice  hnn  been  duly 
given,  the  requisite  order  or  certificate  will  be 
i8S^ed  to  the  applicant,  or  to  such  other  person 
as  may  be  approved. 

V,—AppUcaiiong  for    the  Authority   of   the 
.  Board  to  grant  buiidinr;,  repairing,  improve 
ing,  mining,  or  other  Leases,  or  to  cut  timber, 
or  make  roads  or  other  improvements, 

1.  Applications  for  the  authority  of  th« 
board  to  grant  building,  repairing,  improving, 
mining,  or  other  leases,  or  to  cut  timber,  or 
make  roads  or  other  improvements,  can  only 
l>e  made  by  the  trustees  or  persons  acting  in 
the  administration  or  management  of  any 
icharity  or  the  estates  or  property  thereof. 

VI . — Applieationsf  for  the  Authority   of  the 
Board  to  effect  Sales  or  Exchanges* 

1.  Applications  for  the  authority  of  the  board 
to  effect  sales  or  exchanges  can  only  be  made 
by  trustees  or  persons  acting  in  the  administra- 
tion of  any  charity. 


Forms  for  the  several  purposes  above-men- 
tioned are  given  in  the  Appendix  to  the  Report. 


CONSOLIDATION  OP  THE  STATUTE 
AND  COMMON  LAW. 

THE   OPINIONS   OF  THK  JUDGES. 

The  Lord  Chancellor  having  sent  the 
Criminal  Law  Bills  of  last  Session  to  the 
Judges,  and  requested  them  to  make  any 
suggestions  which  might  occur  to  them  as 
deserving  of  attention,  all  the  Judges,  ex- 
cept Lord  Campbell,  have  returned  answers 
abounding  in  learned  criticisms.  The  Bills 
were  prepared  in  accordance  with  the  Com- 
missioners' Report, — one  of  them  was  intro- 
duced by  Lord  St.  Leonards,  when  Lord 
Chmicellor,  and  underwent  the  examination 
of  a  Select  Committee, — ^and  the  other  by 
the  present  Chancellor. 

We  shall,  in  the  first  place,  select  the 
answers  given  by  the  Lord  Chief  Justice  of 
the  Common  Pleas  and  the  Lord  Chief 
Baron  of  the  Exchequer.  The  answer  of 
the  former  is  as  follows : — 

^  My  Lord, — I  have  the  honour  to  acknow- 


ledge the  receipt  of  two  bills  upon  the  subject 
of  the  Criminal  Law,  and  of  a  copy  of  a  citcolar 
addressed  by  your  JLordship  to  the  Judges  on 
the  15th  Dec.,  in  which  you  desire  to  learn 
from  the  Judges,  whether,  looking  to  these 
bills,  and  particularly  to  the  first,  they  consider 
that  the  bringing  the  whole  Criminal  Law  (lo 
far  as  relates  to  ofiences  and  their  punishment) 
into  one  or  more  Statute  or  Statutes,  taking  the 
first  bill  as  a  fair  specimen,  or  nearly  a  lair 
specimen,  of  the  degree  of  precision  and  ac- 
curacy which  it  would  be  possible  to  attain, 
—would  be  a  measure  likely  to  produce  benefit 
in  the  administration  of  the  criminal  justice  or 
the  reverse ;  and  also  their  opinion  as  to  the 
exfiediency  of  making  any  of  the  partial  altcn- 
tions  of  the  existing  law  which  are  recooi- 
mended  by  the  Commissioners,  and  embodied 
in  these  Bills. 

"  Your  Ix)rd8hip's  first  inquiry  refers  to  the 
expediency  of  having  a  code  of  the  Crimiiial 
Law,  and  to  the  practicability  of  framing  such 
a  code,  taking  the  Bill  No.  I,  as  a  fair  8(>eci- 
men  of  the  accuracy  with  which  the  work  might 
be  performed.  I  nave  always  thought  that  if 
a  code  of  the  whole  Criminal  Law  could  be 
framed,  and  having  been  framed  were  allowed 
to  remain  the  unaltered  law,  it  would  lacililate 
the  administration  of  criminal  justice ;  hut  I 
believe  that  it  is  practically  impo!«sible  to  frame 
and  carry  such  a  measure  through  Parliament, 
and  I  am  satisfied  that  if  it  were  carried  tbe 
law  would  be  altered  after  two  or  three  sessions, 
and  the  code  would  thus  become  imperfoct. 
A  careful  perusal  of  the  draft  bill  sent,  and 
particularly  of  No.  1,  which  your  Lordshxp  wjt 
is  a  fair  specimen,  or  nearly  a  fair  specimen, 
of  the  degree  of  accuracy  and  precision  which 
it  would  be  possible  to  attain,  has  not  tended 
to  relieve  my  difficulties  in  this  respect.  I  see, 
or  fancy  I  see,  in  Bill  No.  l,many  inaccnrades 
and  some  absurdities,  which,  if  it  passes  in  its 
present  form,  will  lead  to  great  confiinon- 
Seeing,  however,  that  this  bill  *  has  been  very 
attentively  considered  by  a  committee  of  the 
House  of  Lords,  consisting  not  only  of  all  the 
Law  Lords,  but  also  of  many  other  peers  who 
took  a  deep  interest  in  the  question,  and  hu 
been  made,  in  the  *  opinion  of  the  committee^ 
as  perfect  in  its  main  features  as  it  could  be 
mane,'  I  am  induced  to  distrust  my  own  iudg- 
ment,  and  to  doubt  whether  I  have  taken  a 
correct  view  of  the  subject.  It  must,  however, 
be  remembered,  that  the  Act  would  be  to  be 
construed  by  the  magistracy  of  the  country; 
and  if  I  have  been  embarrassed,  it  is  not  im- 
possible that  some  justices  may  not  take  a 
clearer  view  of  the  provisions  in  question.  I 
do  not  purpose  to  enter  into  a  detailed  exami- 
nation of  each  clause,  but  I  will  take  the  three 
first  clauses  relating  to  assault, — a  most  com- 
mon subject, — to  illustrate  what  I  mean. 

"  By  section  1,  after  the  passing  of  the  Act 
there  are  to  be  no  offences  against  the  perMm 
not  included  in  this  or  some  other  unrepeiJed 
Statute ;  and,  unkss  I  am  greatly  mistaketty  if 
a  man  knock  anqther  down,  doing  him  no 
bodily  harm,  he  will  not,  after  the  passing  of 
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thk  Act,  he  liable  to  prosecution  or  punish- 
ment. 

'*By  section  134,  whosoever  shall  assaylt 
any  ouer  person  shall  incur  the  penalties  of 
imprisonment,  &c. ;  but  does  this  section  and 
the  word  assault  applv  to  the  ease  put?    I 
think  not.    The  coae  defines  the  meaxnug  of 
technical  w<Hrd8  used,  and  the  previous  section 
(133)  says  that  an  assault  consists  in  any  at- 
tempt or  offer,  or  in  anv  menace  by  ^stures, 
unlawfoUv  to  cause  any  bodily  harm  or  unlaw- 
fully to  GO  any  personal  violence  to  another, 
by  one  who  has  present  ability  to  cause  such 
harm  or  to  do  such  violence.    It  is  manifest 
that  this  definition  does  not  meet  the  case  put, 
and  the  only  way  to  hnag  it  within  the  Statute 
is  to  say  tliat  the  word  assault  means  some- 
thing more  than  the  definition  ascribes  to  it ; 
but  if  it  be  competent  to  add  to  the  definition 
of  the  word  assault  as  contained  in  section  133, 
the  definition  might  with  propriety  have  been 
entirelv  omitted,  for  it  is  quite  as  notorious 
that  the  word  assault  in  tne  Criminal  Law 
comprehends  a  constructive  assault,  which  is 
defined  as  an  actual  assault,  which  is  entirely 
omitted ;  in  fact,  the  draughtsman  has  tsken. 
the  definition  of  a  constructive  assault  only, 
and  has  said  that  an  assault  should  consist 
of  that  definition,  instead  of  defining  an  actual 
assault,  and  adding  that  the  word  shohld  tn- 
Hmde  a  constructive  assault  as  defined ;  but  if 
there  is  a  possible  immunity  to  persons  com- 
nuttiDg  common   assaults,  the  next   section 
makes  ample  amends,  in  the  protection  of  fe- 
males.   By  section  135,  whoever  shall  inde- 
cently assault  or  touch  any  other  person  shall 
incur  the  penalties  of  imprisonment,  &c.    If 
the  Act  passes,  therefore,  any  person  who  in- 
decently touches  any  female  may  be  imprisoned 
for  two  years.     The  indecency  of  the  touch 
does  not  depend  upon  the  consent  of  the  wo- 
man.   Whether  lawful  or  unlawful,  the  inde- 
cency of  the  touch  constitutes  the  crime ;  and 
as  this  indecency  is  likely  to  be  aggravated  in 
proportion  as  the  woman  consents,  the  more 
willinif  she  is  the  more  aggravated  will  be  the 
offence.    After  the  ordeal  through  which  the 
BiU  has  passed,  I  do  not  of  course  bind  myself 
to  the  construction  which  I  have  pointed  out, 
without  full  ai]gument  and  further  considera- 
tion ;  but  I  think  I  have  shown  enough,  upon 
a  very  common  subject,  to  justify  me  in  saying 
that  such  a  measure,  if  Bill  No.  I  is  to  be  taken 
as  a  finr  specimen  of  the  accuracy  with  which 
the  work  might  be  performed,  would  produce 
no  benefit  in  the  administration  of  criminal 
justice. 

''Bat  I  do  not  think  that  the  manner  in 
which  these  Bills  have  been  prepared  can 
afford  a  fair  specimen  of  a  code  of  the  Criminal 
Lair.  What  is  wanted  is  a  code  of  the  whole 
Law/— not  of  parts  of  it  It  is  verv  convenient 
for  the  draughtsmen  to  select  suojects  which 
TO^nhre  codification  less  than  any  others,  and 
^rinch  are  comparatively  easy,  as  specimens  of 
what  may  de  done  upon  the  law  at  large ;  but 
vhen  we  remember  that  all  the  Statutes  relat- 
ing to  offsnees  agUMt  the  pecaoB  and  relatiBg 


to  offences  against  property  were  consolidated 
by  Sir  Robert  Ped,  and  that  the  few  legal 
maxims  applicable  to  these  subjects  are  col- 
lected and  clearly  explained  in  Archbold's  and 
Koscoe's  works  on  the  Criminal  Law,  it  is  ma- 
nifest that  codes  upon  these  subjects  are  at  best 
but  imperfect  specimens  of  the  way  in  which 
codes  could  be  prepared  upon  the  Law  of 
Treason;  or  with  respect  to  offences  against 
the  Queen  and  her  government ;  or  against  Re- 
ligion; or  against  public  justice;  or  against 
the  public  peace;  or  against  public  trade;  or 
against  the  public  health;  or  against  public 
police  and  economy,— and  such  like  subiects. 
1  he  two  subjects  selected  are  simple  in  them- 
selves, and  present  few  great  questions  which 
would  provoke  discussion.  Perhaps  the  punish- 
ment of  death  and  the  general  subject  of  se- 
condary punishments  might  be  discussed  in 
the  progress  of  such  Bills  through  Parliament ; 
but  touch  the  subjects  to  which  I  have  ad- 
verted,— treason,  offences  against  religion,  and 
the  like, — and  you  provoke  endless  and  bitter 
discussion,  which  would  not  only  impede  the 
passage  of  any  measure  upon  such  subjects, 
but  would  disturb  that  calm  deliberation  which 
alone  is  fitted  to  such  occasions,  and  without 
which  it  would  be  useless  to  attempt  to  frame 
and  pass  a  criminal  code  through  Parliament. 

It  remains  only  for  me  to  state,  in  answer 
to  your  Lordship's  last  inquiry,  that  I  approve 
generally  of  the  proposed  modifications  of  the 
Law  as  suggested  by  the  Commissioners  and 
embodied  in  these  Bills/' 

The  Lord  Chief  Baron  thus  replied : — 

"My  Lord, — Your  Lordship's  communica- 
tion of  September  last  (accompanied  by  two 
Bills  to  consolidate  and  amend  the  Criminal 
Law)  was  acknowledged  by  me  ac  the  time. 
I  have  now  the  honour  to  reply  to  your  letter 
of  the  15th  December,  1853,  'requesting  me 
to  make  any  observations  on  the  subject  of  the 
Bills  which  the  perusal  of  them  may  suggest.* 

''The  first  section  of  the  Bill  No.  2,  is  in 
substance  a  repeal  of  the  Common  Law  of 
England  in  respect  of  those  matters  to  which 
the  Bill  relates.  I  think  this  is  quite  uncalled 
for,  inezpedienty  and  probablv  would  prove 
mischievous.  I  am  not  aware  that  there  is  any 
such  doubt  in  point  of  law  as  to  the  offences 
referred  to,  as  to  call  for  the  interposition  of  the 
Legislsture  at  all;  but  I  feel  very  confident 
that  an  attempt  to  reduce  all  such  offences 
within  the  veriMd  descriptions  of  a  new  code 
would  create  very,  very  much  more  doubt  than 
now  exists,  in  proportion  as  the  meaning  of 
language  is  much  more  uncertain  than  the  de- 
cisions of  law.  Every  person  (of  any  experi- 
ence in  these  matters)  is  aware  that  anv  con« 
siderable  change  in  Uie  law  is  always  followed 
by  litigation  and  expense,  which  continues 
until  the  doubts  are  exhausted  by  judicial  da- 
cisions  to  which  the  new  law  has  given  rise. 
The  proposed  Bills  would,  in  my  opinion,  fur- 
nish great  room  for  doubt  and  uncertainty, 
which  at  present  does  not  exist,  and  so  far 
would  bo  mischisvons;  and  the  abolition  o£ 
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the  common  law  (a  very  serioas  and  f^ve 
matter)  might  he  productive  of  very  dangerous 
consequences.  I  have  no  such  confidence  in 
the  sai^acity  of  any  man  or  set  of  men  as  to 
expect  that  every  possihility  can  he  anticipated, 
and  every  contingency  be  provided  for.  Under 
the  protection  ot  the  common  law  (aided  hy 
such  Statutes  as  have  heen  passed  in  further- 
ance of  it),  I  know  that  the  peace  of  society 
and  the  safety  of  individuals  is  amply  provided 
for ;  hut  I  cannot  feel  the  same  security  if  the 
common  law  be  abolished,  and  we  have  nothing 
to  look  to  hut  a  code.  Before  so  important  a 
measure  be  passed  as  the  abolition  of  the  com 
roon  law  in  respect  to  the  matters  in  the  two 
Bills  (and  especially  if  this  be  but  a  step  to  the 
abolition  of  it  altogether),  I  would  venture  to 
suggest  the  propriety  of  having  the  opinions  of 
the  Judges  uken  in  an  authoritative  manner, 
either  under  the  sanction  of  the  Crown  or  by 
the  House  of  Lords,  as  was  done  in  a  case 
where  some  doubt  arose  as  to  what  degree  of 
insanity  justified  a  verdict  of  not  guilty. 

"  I  attach  no  importance  to  my  own  opinion ; 
but  I  think  the  unanimoot  opinion  of  all  the 
Judges  would  be  entitled  to  some  weight, 
and  I  think  they  would  be  unanimoua  on  this 
point. 

*'  With  respect  to  the  subordinate  matters,  I 
entirely  approve  of  section  30  in  Bill  No.  2.  I 
think  It  might  be  advisable  to  give  a  |)ower  to 

emish  certain  common  law  offences  with  hard 
hour  as  well  as  mere  imprisonment.  Many 
of  the  proposed  amendments  are  at  present  un- 
necessary. I  am  not  prepared  to  dissent  from 
any  of  tbem. 

"As  to  the  other  Bill,  in  my  judgment  it 
would  be  unwise  and  inexpedient  to  adopt  such 
a  measure.  To  borrow  a  phrase  applied  on  an- 
other occasion,  it  would  turn  out  to  be  '  much 
more  fertile  in  raising  doubts,  than  happy  in 
resolving  them.' " 

Next  we  extract  some  passages  from  the 
answers  of  Mr.  Justice  Talfourd : — 

'*  Your  Lordship  has  authorised  me  to  con- 
sider this  Bill  as  '  a  fair  specimen  of  the  degree 
of  precision  and  accuracy  which  it  would  be 
possible  to  attain '  in  the  accomplishment  of 
the  desired  object ;  and  the  justice  of  such  di- 
rection is  manifest  from  the  facts  stated  by 
your  Lordship,  that  this  Bill  was  introduced 
into  Parliament  by  Lord  St.  Leonards,  as  a 
Government  measure,  founded  on  the  reports 
of  the  Criminal  Law  Commission ;  '  that  its 
enactments  are  for  the  most  part  identical  with 
those  of  the  Bill  framed  by  the  Commissioners;' 
that  '  this  Bill  was  very  attentively  considered 
by  a  Committee  of  the  House  of  Lords,  con- 
sisting, not  only  of  the  Law  Lords,  but  also  of 
many  other  Peers  who  took  an  interest  in  the 
question,  and  that  some  few  clauses  were  left 
for  future  consideration,  but  in  its  main 
features  this  Bill  was  made  as  perfect  as  in  the 
Committee  it  could  be  made.'  If  such  a  Bill, 
80  framed,  so  introduced,  so  corrected,  so 
nearly  perfected,  so  justly  exhibited  as  a  fair 
specimen  of  the  precision  and  accuracy  it  is 
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possible  to  attain,  should  be  found,  from  first 
to  last,  deficient  in  all  the  qualities  which 
should  attend  a  comprehensive  system  of  Lnr, 
the  result  may  assist  us  in  determining  the 
question  whether  it  is  expedient  to  prosecute  a 
scheme  of  codification  of  which  such  a  speci- 
men has  been  produced  under  such  auspices. 

"  I  proceed,  therefore,  to  the  examinatioo  of 
this  Bill,  thus  justly  presented  as  a  specimen 
of  the  process  by  which  it  is  proposed  to  repeal 
the  Criminal  Law  of  England,  written  and  nn- 
written,  in  order  to  the  substitution  of  a  series 
of  Statutes. 

"The  title  of  the  Bill  is  startling  to  the  ap- 
prehension of  one  who  understands  it  to  De 
the  first  part  of  a  systematic  digest  of  the  most 
important  of  all  human  laws, — defining  crime 
and  awarding  punishment, — and  is  prepared  to 
expect  a  corresponding  accuracy  of  language. 
He  reads,  *  An  Act  to  consolidiata  and  amod 
the  Criminal  Law  of  England,  so /or  at  rekUt,' 
and  pausing  at  the  third  line  asks,  '  what  re* 
latetr  Will  the  framers  of  the  Bill  show 
their  fitness  to  legislate  for  a  people  by  leaving 
a  verb  with  nothing  to  govern  it?  He  va^ 
plies  '  t/,'  and  proceeds,  '  as  it  relates  to  in- 
capacity to  conunit  offences,  duress,  crininal 
agency  and  participation,  and  homicide*  and 
other  offences  against  the  person,'  and  is 
poxzled  by  the  new  phraseok>gy  adopted  to 
describe  the  existing  laws  about  to  he  dis* 
placed.  '  Criminal  intention '  indeed  is  suffi- 
ciently intelligible,  though  the  word  of  art, 
always  hitherto  used  in  Statutes,  is  'tateit' 
*  Duress,'  though  having  only  rare  and  acci- 
dental association  with  the  general  principles 
of  Criminal  Law,  is  also  intelligible.  '  Cruni- 
nal  agency'  has  hitherto  been  involved  in  the 
old  outworn  phrase  of  *  principal  and  acces- 
sory ;'  but  what  is  meant  by  '  participatioa?' 
Without  the  adjunct '  CrimiMaV  it  is  senseless; 
and  as  this  adjective  has  been  first  apphed  to 
'Intention,'  and  has  been  repeated  beCore 
'  agency,'  it  is  not  certain  that  ita  repetition  it 
meant  to  extend  to  '  participation ;'  but  if  it  it 
so  meant,  then  the  reader  asks,  what  does 
'criminal  participation'  meauF  Does  it  de- 
scribe some  guilt  distinct  in  character  or  dr- 
cumstances  from  that  of  the  actual  perpetntor 
of  a  crime,  or  does  it  include  him  ?  If  it  de- 
notes some  criminality  apart  from  actual  com- 
mission, he  would  guess  that  it  is  meant  to 
designate  the  guilt  of  participation  in  the 
frtdte  of  a  crime,  as  distinguished  from  a 
share  in  ita  contrivance  or  its  commission.  Is 
it  necessary,  in  order  to  give  fit  expression  to 
the  laudable  desire  for  reforming  the  Law,  to 
abstain  from  calling  things  by  their  ancient 
names  in  the  title  of  an  Act  framed  to  displace 
them? 

"  It  seems  reasonable  to  expect  accuracy  and 
precision  in  the  preamble  of  a  Bill,  which  is 
usually  short,  and  from  which  light  should  be 
cast  on  the  provisions  that  follow,  and  more 
especially  in  a  preamble  which  professes,  not 
only  to  state  the  purpose  of  the  BiU,  but  to  in- 
troduce other  Bills,  which  it  prophesiss  that 
the  same  Parliament,  or  some  Idtora  Fftris^ 
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ment,  will  pass ;  bat  I  shoald  have  been  un- 
able to  annex  anj  meaning  to  some  portions  of 
this  preamble,  nnless  I  had  been  assisted  by 
light  reflected  on  ikem  from  the  suhseqaent 
clauses.  It  begins,  *  Whereas  it  is  expedient 
to  consolidate  and  amend  the  existing  IjSWS  re- 
lating to  indictable  offences  hr  a  series  of  Acts 
of  Parliament  to  be  passed  for  that  purpose.' 
Thus  far  the  preamble  is  intelligible,  though 
whether  it  is  a  legitimate  course  for  the  Legis- 
lature, when  jpassing  one  Act,  to  assume  that 
other  Acts  will  be  passed,  may  be  doubtful, 
and  there  is  no  doubt  that  the  words  '  to  be 
passed  for  that  purpose '  are  superfluous.  But 
the  preamble  proceeds  *  And  it  is  expedient,  in 
the  first  place,  om  appUeabk  to  the  whole  body 
of  the  Law  relating  to  such  offences  bv  this  and 
fatoreActs  intended  to  be  conaoliaated  and 
amended,  and  a$  the  frtt  hraneh  f^ particular 
nbjectt,  to  consolidate  and  ameno,  and  for 
that  purpose  to  repeal,  the  existing  laws  relat- 
ing to  incapacity  to  commit  offences,  duress, 
crinunal  agency  and  participation,  and  the  de- 
finition and  punishment  of  nomicido  and  other 
offences  against  the  person.'  In  endeavouring 
to  pierce  this  remarkable  maze  of  words,  P  first 
find,  *  as  applicable,'  and  ask  what  is  the  rela- 
tion of '  applicable  V  The  words  follow  a  de- 
daration  that  it  is  expedient  to  do  something 
What  is  the  thing  to  be  understood?  This 
thing,  whaterer  it  may  be,  is  to  be  '  applicable 
to  the  whole  bodtr  of  law  relating  to  nteh 
ofiences  by  this  and  futnre  Acts  intended  to  be 
eoniolidated  and  amended/  Expression  suf- 
ficiently clumsy,  thouffh  capable  of  meaning ; 
but  atiU  I  ask,  where,  before  or  after,  is  to  be 
found  the  thing  which  it  is  expedient  to  do  *  as 
applicable  V  I  presume  I*  am  to  look  for  it  in 
the  whole  or  a  portion  of  the  entire  sentence 
after  'subjects ;'  but  surely  this  is  bejrond  all 
statutable  violence  previously  committed  in 
language.  But  if  this  violence  may  be  al- 
lowed, what  is  the  meaning  of,  *  and  as  the 
fint  branch  of  particular  subjects?'  From 
what  root  does  this  '  branch'  spring  }  What 
wb  governs  it,  or  what  verb  does  it  govern  ? 
Why  does  it  dangle  and  flutter  in  the  midst  of 
•ue  sentence,  without  antecedent  or  conse- 
quence }  And  what  is  it  in  itself?  What  can 
bemeant  by  a  branch  of  subjects^  Either  a 
branch  of  a  subject,  or  a  class  of  subjects,  is  an 
intelligible  phrase ;  but  a  'branch  of  subjects ' 
w  not  capable  of  shape  to  the  mind's  eye ; 
neither  is  there  any  sense  in  the  word  *  parti- 
cular,' as  applied  in  this  place  to  '  subjects.' 

'!  '^^  purpose  is  then  stated  in  rather  a  pe- 
cwiar  mode,  *  to  consolidate  and  amend,  and 
for  that  pnrpose  to  repeal,  the  existing  law.' 
1  can  understand  that  a  purpose  of  consoli- 
pting  and  amending  Laws,  consisting,  as  the 
«ws  in  question  do,  of  written  statutes  and  un- 
written maxims  and  rules,  may  be  intelligibly 
•^pressed  by  stating  that,  for  the  purpose  of 
^aotidating  and  amending  the  laws,  it  is  ex- 
pedient to  repeal  certain  Sututes  or  to  annul 
^^«am  rules;  but  to  speak  of  repealing  the 
entire  law  itself,  in  order  to  its  consolidation 
no  amendment,  is  something  like  a  contradic 
^n  in  terms. 


"The  description  of  the  laws  to  be  repealed 
is  subject  to  the  remarks  I  have  made  on  the 
title  of  the  Bill ;  but,  in  addition  to  these,  an- 
other observation  arises  by  reason  of  the  pre- 
amble not  following  the  title  in  simply  speaking 
of  the  laws  '  relating  to  homicide,'  out  describ- 
ing them  as  relating  to  '  the  ddinition  and  pu- 
nishment of  homicide,'  by  which  attempt  at 
precision  it  omits  the  main  object  of  it» 
clauses, — the  ascertainment  of  the  cases  in 
which  homicide  shall  be  treated  as  an  oflence, 
and  the  degrees  of  guilt  it  may  involve. 

**  Exploring  this  preamble  with  the  aid  of 
the  subsequent  clauses,  I  understand  it,  in 
substance,  to  recite,  that  it  is  expedient  to* 
repeal  and  re-construct  the  whole  Criminal 
Law  by  a  series  of  Statutes  embracing  both 
those  rules  and  maxims  which  are  generally^ 
applicable  to  all  offences,  and  also  the  C!om- 
mon  and  Statute  Law  relating  to  particular 
crimes;  and  that,  in  pursuance  of  that  deaign, 
it  is  also  expedient,  iu  the  first  place,  at  once 
to  re>construct  the  laws  which  relate  to  '  inca* 
padty,'  &c.,  and  also  to  re-construct  the  law» 
relating  to  offences  against  the  person,  and  to- 
proceed  thus  far  in  one  Statute.  With  the 
larger  proposition  I  do  not  propose,  at  present, 
to  deal ;  but,  assuming  the  principle  it  mvolve» 
to  be  just,  I  see  no  reason  for  thus  assodatinif 
the  general  considerations  which  affect  aU 
classes  of  crime  with  the  details  of  law  affect- 
ing a  single  class ;  and  I  venture  to  suggest, 
that  both  symmetry  and  convenience  would  b» 
better  consulted  by  including  all  the  matters  of 
general  consideration  in  one  Statute,  and  in- 
cluding offences  against  the  person  in  another 
enactment  by  themselves,  as  is  proposed  in  the 
class  of  larcenies.  If  it  had  been  proposed  to 
bring  the  entire  Criminal  Law  within  a  single 
Statute,  the  objection  would  not  arise ;  but  a» 
this  course  is  not  proposed,  I  do  not  perceive 
the  expediency  of  the  partial  union  now  con- 
templated between  general  principles  and  one 
class  of  crimes.  It  is  true  that  by  that  union  a 
larger  instalment  of  change  will  be  accorded 
than  could  be  given  by  either  Statute  singly 
passed;  but  that  evil  may  be  obviated  by  divide 
ing  the  present  Bill  into  two  bills,  which  might 
proceedpart  passu,  and  become  Acts  on  the 
same  day. 

"  The  first  section  of  the  Act  raises  the  most 
serious  objection  which  I  feel  to  its  principle. 
Having  repealed  various  scheduled  Statutes,  it 
enacts,  that  'no  person  shall  be  liable  to  prosecu- 
tion by  any  indictment  or  any  criminal  informa- 
tion in  the  name  of  the  Queen  in  respect  of  any 
offence  against  the  person  not  included  in  this 
Act,  or  some  Act  not  hereby  repealed,  or  some 
Act  to  be  passed  after  the  passing  of  this  Act.' 
Such  a  clause,  which  ostentatiously  offers  im- 
punity to  any  one  who  will  discover  a  crime 
which  has  escaped  the  knowledge  or  the  pre- 
science of  the  framers  of  the  Act,  can  only  be 
justified  by  their  assured  conviction  that  they 
have  suffered  no  mode  of  indictable  crime  to 
escape  their  research,  and  that  they  are  able  to 
anticipate  all  modes  of  crime  which  future  in* 
gennity  may  shape.    This  nobis  daring  might 
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be  Implied  to  felonies^  with  no  danger  except 
that  of  inoperfect  substitution  of  the  proposed 
law  for  the  existing  kw,  because  a  new  felony 
cannot  arise  except  created  by  a  new  Statute  ; 
but  new  forms  of  misdememumr  have  repeat- 
edly arisen,  and  have  been  punished  by  the  ap- 
plication of  the  general  principles  of  the  Com- 
mon Law.  Within  livmg  memory^  forms  of 
wrong,  either  singly  adopted  or  devised  in  con- 
spiracy, have  been  founa  criminally  to  impugn 
the  rules  of  the  unwritten  law,  and  by  ^e  ap- 
plication of  the  principles  of  that  law  have  been 
flubjected  to  punishment,  because  those  mles, 
not  professing  to  define  every  mode  of  delin- 
<raency,  are  capable  of  just  adaptation  to  the 
cnangmg  aspects  of  society, — to  the  new  temp- 
tations which  arise  from  new  circumstances, 
—to  the  new  modes  of  injury  which  new 
duties  and  new  descriptions  of  property  sug- 
gest, or  to  the  new  devices  of  evil  which  an- 
<dent  wickedness  may  shape.  To  substitnte 
for  those  rules— well  ascertained  in  themselves, 
though  of  flexible  application — the  inflexible 
language  of  a  Statute,  and  to  proclaim  Un- 
punhy  to  an  evil  doer  whose  offence  may  be 
untouched  by  that  language,  is  a  measure  so 
obviously  perilous  as  to  require  some  great 
advantages  of  precision  and  certainty  to  com- 
pensate for  its  dangers. 

*'By  the  second  section  it  is  proposed  to 
enact  that— 

**  *  No  person  shall  be  indicted  or  prosecuted 
as  a  principal  in  the  second  degree,  or  as  an 
accessory  before  or  after  the  fact ;  and  for  the 
pmiy909$  of  degcribuig  tkti  diffemU  degrem  €f 
omU  such  distinction  shall  cease  to  exist.' 
With  a  proviso  retaining  the  law  affecting  xe- 


''This  seems  to  me  a  strange  attempt,  by 
positive  enactment,  to  provide  that  distinction 
m  guilt  shall  be  confounded  in  language ;  but, 
eo  far  as  the  clause  applies  to  principals  in  the 
second  degree  (who  might  alwavs  be  indicted 
as  principals)  and  accessories  before  the  fisct, 
no  practical  objection  arises  firom  it,  because 
the  guilt  of  aiders  and  abettors,  and  of  acces- 
flories  before  the  fact,  and  that  of  the  principals 
in  the  first  degree,  is  of  the  same  dye,  and  the 
ponishment  of  all  is  the  same.  But  the  case 
of  accessories  after  the  fact  is  affected  by  en^ 
tirely  different  considerations ;  their  guilt  has 
no  analogy  to  that  of  the  principals ;  their 
offence  is  simply  an  offence  against  public 
justice,  and  is  foUowed  by  entirely  different 
penal  consequences.  Why,  therefore,  in  such 
a  case,  are  the  distinctions  of  gnilt  to  be  elabo- 
ratdy  obliterated  from  its  solemn  description  ? 
and  why  should  juries  be  perplexed  by  being 
flwom  to  try  a  man  for  committing  a  crime  who 
is  really  charged  only  with  affording  shelter  to 
ila  perpetrator  when  the  crime  was  mwocMf 
completed?  It  is  impossible  to  conceive  a 
greater  distinction  in  the  essence  of  crime  than 
that  which  by  this  section  it  is  proposed  to  an- 
nihflate  in  language;  but,  b^ond  thi8»  the 
Bill  itself  condemns  this  studiea  barbvisai,  by 
— ^illg,  in  section  43,  the  guilt  of  aocessoriea 
r  toe  fiiet  (that  is,  all  that  romaiaa  of  such 


guilt  after  excepting  die  case  of  recovers),  t 
substantive  offence  punishable  by  approprale 
penalties,  and  by  providing,  in  section  43,  for 
a  trial  of  the  accessory  apart  from  that  of  the 
principaL  How  are  these  two  sections  to 
work?  Is  a  man  charged  with  harbouringt 
murderer  to  be  tried  for  murder  under  the  ^ 
section,  or  for  the  offence  of  harbouring  hha 
defined  by  the  43nd  ?  If  indicted  under  the 
4and,  may  he  object,  that  although  the  dsnse 
creates  thie  offence  and  assigns  the  punishment, 
his  guilt  amounts  to  that  of  an  accessory  sfter 
the  Imst  to  a  murder,  and  that  the  2nd  sectba 
has  expressly  prt^bited  a  charge  so  mads  ac- 
cording to  the  truth  of  the  fisct.  because  it  has 
provided  that  he  shall  be  indicted  as  a  mar- 
derer  ?  For  what  good  purpose  a  distinctioa 
so  great  as  that  between  a  principal  febn  and 
an  accessory  after  the  (act  should  be  confonnd« 
ed  on  the  record,  while  widely  disconnected  in 
punishment,  I  am  unable  to  conjecture,  as  any 
existing  inconvenience  is  removed  by  providing 
for  a  separate  trial  of  the  accessory,  snd  by 
making  his  guilt  an  independent  crime." 

Tile  learned  Judge  then  proceeds  to 
comment  upon  many  of  the  sections  in 
detail ; — uid,  on  the  rabject  ai  pumshmeBts 
and  the  proposed  eode  of  the  unwritten 
Law,  thus  nmukz  :•— 

**  The  manner  in  which  punishments  ars  as- 
signed to  offences  throughout  the  St^<^ 
seems  to  me  to  involve  recurring  pecnlisririiii 
of  grammar,  and  some  danger  as  to  the  va- 
lidity of  judkial  sentences.  Inatead  of  staliBg, 
as  was  oanal,  that  the  party  convicted  shsll  be 
liable  to  be  transported  or  imprisoned,  at  the 
discretion  of  the  Court,  its  phraseology  i^ 
'shall  incur  the  pemaUUe  of  transporUUos, 
&c.,  or  of  imprisonment,'  except  when  /se  la 
mentioned,  and  then  Uie  words  '  ol  dieentum 
are  introduced.  Whatever  may  be  the  pnM' 
force  of  the  word  '  incur,'  it  i§  impossibk  that 
the  plural  '  penalties '  and  the  alternative  par- 
tide '  or '  can  both  be  accurate ;  and  if  the  old 
mode  of  expressing  penal  liabilities  must  giy* 
place  to  anew  onc^  and  it  is  desired  to  rctsa 
the  word  '  incur,'  it  should  be  foUowed  by  the 
singular  penalty  of,  &c.,  or  of,  &c  and  th« 
should  he  added,  'at  the  discretion  of  the 
Court  before  which  the  offender  shall  be  con- 
victed.' 

"  In  awarduig  the  punishments  of  death  tbs 
Bill  always  adds  the  mode,  and  rather  stFsngMy 
puts  it  under  a  videlicet.  I  would  submit  tut 
It  would  be  better  taste  to  mtroduce  the  mo^ 
of  execution  oiies^  and  merely  to  refer  to  K 
aflerwards;  eepecially  as  there  is  sn  intavF** 
tation  clause  for  the  saving  of  words.  ,    ' 

Having  submitted  the  consideratioDf  wluni 
have  most  forcibly  struck  me  in  the  p^rosal  oi 
this  Bill,  I  need  scarcely  exprsss  mvopwa 
that  it  is  not  expedient  to  brmg  the  vm** 
Criminal  Law  into  one  or  mors  Scatoto  « 
Statutes;  finr  if  a  Bill  framed  under  tw 
»e  which  have  attended  the  P^f^^^l^f 
to  each  objectioM  as  IhaveveaMN"'^ 
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stiggest,  it  may  well  be  infierred  thai  the  com- 
pkCe  accompliflhrnent  of  the  work  proposed  ia 
hopeless,  and  the  attempt  to  accomplish  it 
periloiu. 

"  To  reduce  the  Statute  Law  into  a  narrow 
compass  it  an  object  entirely  free  from  objec- 
tion, and  which,  if  accomplished  with  care»  can 
prodoce  nothing  bot  gONod ;  bat  to  reduce  nn- 
written  Law  to  Statute  is  to  discard  one  of  the 
greatest  blessings  we  hare  for  ages  enjoyed  in 
niles  capable  of  flexible  application. 

•'I  do  not  think  any  greater  certainty  will  be 
attained  by  a  code  of  the  unwritten  law,  to 
compensate  for  the  Ums  ;  bat  that,  on  the  con- 
tnry,  new  questions  of  the  construction  of  the 
words  of  the  same  Statutes  will  arise,  unibre- 
seeu  difficulties  in  construction  would  be  sag* 
gested,  and  new  decisions,  more  unsatisfactory 
than  those  which  expound  and  apply  principles, 
would  become  necessary.  How  little  the  nt- 
woat  learning  and  care  which  can  be  bestowed 
in  framing  a  Statute  may  avail  to  prevent  a 
number  of  questiona  from  arising  in  its  lan- 
guage may  be  gathwed  from  the  example  of 
the  Statute  of  Frauds,  which,  framed  by  one 
of  the  greatest  lawyers  who  ever  lived,  has 
been  the  subject  of  almost  numberiess  de- 


CONSTRUCTION  OP  STATUTES. 

lOfrXTT  JURISDTCTION  IMPBOTKICKNT  ACT. 
— FRODUCTIOW  Of  DOCUMBNTS.-^  PROOF 
OF  PLAINTirp'a  P088K88I0N. 

Tarn  defendanto  to  a  bill,  seeking  to  set 
aside  certain  deeds  as  obtained  by  misrepre- 
sentation, and  referring  to  some  deeds  and 
documents  as  being  in  the  plaintiflT's  own  pos- 
session, moved  under  the  16  &  16  Vict.  c.  80, 
8.  20,  for  the  production  of  all  documents  in 
the  plaintiflTs  possession  or  power  relating  to 
the  matters  in  question  in  the  suit,  but  without 
any  affidavit  in  support  The  Vice-Chancellor 
StiMurt,  in  refusing  the  motion  with  costs,  Anid, 
-—"I  do  not  think  that  the  Court  ought,  under 
this  Act,  in  such  a  case  as  this  to  make  an 
order  in  general  terms  for  the  production  of 
all  documents  in  the  possession  of  the  plaintiflT, 
anskigoas  to  that  which  is  contained  in  a 
decree.  The  Court  is  to  exercise  a  discretion. 
The  order  may  be  to  produce  all  the  docu* 
me&t%  and  yet  it  may  turn  out  that  all  ought 
not  to  be  produced.  The  documents  sought 
to  be  produced  should  appear  upon  the  notice 
of  motion,  so  that  with  reasonable  certainty 
the  Court  may  know  what  dooamsnts  ars  rs- 
qoifed  to  be  producsd.  It  seems  to  me  that 
the  recent  Act  ought  not,  according  to  a  rea- 
sonsble  construction,  to  be  held  to  sanction 
an  a[H)ltcatioa  of  this  kind.    Thsrs  is  no  svi- 
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denes  that  the  plaintiff  has  a  single  docament 
in  his  posssssion."  Fiott  v.  MuUku,  I  Smale 
&  6iffard«  1. 

LIMITED  LIABILITY  PARTNER. 
SHIPS. 

We  recently  noticed  the  treatise  of  Mr. 
Edwin  Field  on  limited  liability  partner- 
ships, but  were  then  able  only  to  describe 
its  general  scope,  and  to  set  forth  the  heads 
of  its  contents.  The  subject  bos  become 
more  and  more  interesting  to  the  Public 
and  the  Profession.  We  therefore  resume 
onr  review  of  Mr.  Field's  work,  and  would 
particularly  call  the  attention  of  our  readers 
to  the  effects  of  the  present  state  of  the  law. 

Mr.  Held  maintains  that  our  system  of 
mercantile  hiw  excludes  the  investment  of 
cheap  capital  :«— 

*'  The  Commissioners'  questions  first  seem  to 
me  to  ignore  this  most  important  economical 
consideration,  viz., — that  there  are  capitals  of  all 
sorts — cheap  capitals  and  dear  capitals.  Accord- 
ing to  the  risk  of  the  investment,  so  mnst  the 
return  of  the  capital  invested  be.  CapitaKsts  are 
an  engaged  in  the  public  service,  employing 
their  capital  to  procure  something  the  public 
need  requires ;  and  they  must,  in  tn6  long  run, 
be  paid  a  return  accoraing  to  the  risk,  and  this 
return  added  to  the  capital,  in  the  long  run, 
determines  the  price.  The  temporary  qualifi- 
cations arising  from  competition,  or  the  varv- 
ing  relations  of  supply  and  demand,  may  oe 
put  out  of  sight,  because  they  are  only  tempo- 
rary. Now  of  course  the  public  is  interested 
that  all  capital  engaged  in  iu  service  (as  all 
capital  is  engaged  if  it  is  making  any  return  at 
all)  should  be  as  cheap  capital  as  can  be  in- 
duced to  enter  into  it.  AU  laws  for  giving  se* 
cnrity  and  certainty  to  the  rights  of  property 
and  capital,  are  mainly  valuable  to  the  public  in 
their  effect  in  making  capital  cheaper  and  mors 
easily  accessible  to  pubUc  use.  Assume  that 
the  public  were  to  insist  on  needlessly  jeopard- 
ising all  such  capital,— of  course  it  would 
greatly  increase  the  price  at  which  capital  would 
alone  be  invested  for  ito  use,  and  would,  for- 
ther,  drive  large  masses  of  capital  to  other 
countries,  or  under  other  laws  where  wiser  rules 
prevailed. 

*'  Now  onr  law,  in  virtually  prohibiting  li- 
mited liabiUty  companies,  does  precisely  what 
my  hypothesis  supposes.  Very  many  large 
undertakings  can  only  be  carried  on  by  laiye 
companies  gathering  capital  from  so  many 
sources  that  it  becomes  very  large.  If  Roths- 
childs wers  as  plentiful  ss  shopkeepers,  it 
would  be  otherwise.  The  number  sf  individu- 
als who  have  very  large  capitals  is  small,  and 
of  these  very  few  indeed  will  embark  it  ia 
trade;  they  prefer  lending  it  out  in  small 
dribleta,  to  very  many  borrowers  (for  such  is 
the  npdbot  of  laost  invsstmsntsX 
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tliemselyes  with  low  returns,  but  not  putting 
too  much  into  one  boat.  Such  large  capitals 
can  only  be  got  together,  for  working  purposes, 
by  combination^that  is  by  companies.  By 
sajring  that  all  such  combinations  shall  be  on 
the  unlimited  liability  principle,  the  law  inter- 
poses an  obstacle  of  risk  which  at  once  makes 
all  capitalists  embarking  require  great  returns 
— which  in  other  words  excludes  the  public 
from  the  benefit  of  cheap  capital  in  these  un. 
dertakings." 

He  next  considers  the  effect  which  the 
prohibition  of  limited  partnership  has  in 
creating  middle-men : — 

"  No  doubt  if  we  could  trace  the  capital  em- 
ployed in  all  kinds  of  ioint-stock  companies  to 
Its  source,  we  should  find  it  came  from  the 
same  fountuuohead  to  both  limited  and  unli- 
mited companies.  But  in  the  case  of  the  latter, 
it  goes  through  many  middle-men,  who  have 
to  take  their  profit  for  mixing  themselves  up  in 
its  distribution ;  and  this  profit,  as  well  as  the 
compensation  for  the  great  risk,  has  to  be  all 
paid  by  the  public,  in  the  price  of  the  article 
produced ;  wbaia  in  the  case  of  the  former,  the 
capitalist  himself  will  be  the  shareholder  and 
partner,  without  the  interference  of  middle-men. 
The  middle-men  are  bankers,  bill-brokers, 
merchants,  and  others  who  live  on  diffusing 

i virtually  on  del  credere  commission)  capital, 
rom  the  cautious  lender  to  the  most  wildly 
speculative  borrower.'' 

Its  effect  on  overstocking  some  trades,  is 
then  pointed  out  :-— 

**The  effect  of  a  law  of  this  sort  in  artificially 
diverting  capital  from  occupations  which  can 
only  be  carried  on  at  great  risk  (because  only 
by  joint-stock  companies,  and  they  by  com- 
pulsion, all  being  unlimited  in  their  liability)  is 
a  subject  of  much  interest,  and  seems  to  be  one 
to  which,  with  its  converse,  the  Commissioners' 
questions  should  have  been  eminently  directed. 
The  converse  would  be,  how  far  there  are  now 
large  classes  of  occupation  wanting  great 
capitals ;  and  which  (from  the  competition  of 
other  countries  having  other  laws  of  partner- 
ship, and  therefore  employing  cheap  capital  in 
them)  can  only  be  carried  on  by  cheap  capital 
here ;  but  which  classes  of  occupation  are  by 
our  unwise  restrictions  on  limited  partnership 
starved  out  of  England." 

The  mischief  of  the  prohibition  of  limited 
partnerships,  in  creating  real  partner  $  into 
nominal  creditors  is  thus  described  : — 

''Further  and  serious  omissions  in  the  Com- 
missioners' ouestions  seem  to  me  to  have  been 
made,  in  so  far  as  the  iniquities  arising  under 
our  laws  from  the  position  of  familv  creditors 
in  case  of  fiiilure  are  not  probed  to  tne  bottom. 
A  trader  must  have  capital ;  his  relations  can- 
not be  partners  without  pledging  all  they  pos- 
sess as  a  guarantee  for  his  inte^ty,  prudence, 
and  success.  On  these  considerations  they 
lend  him  capital;  and  so  become,  for  all  econo- 


mical purposes,  partners — ^the  very  founders, 
indeed,  of  the  trade.  They  take  secret  mort- 
gages on  the  works— perhaps  get  exorbitant 
interest  (if  through  discount  of  bills,  or  in 
other  ready  ways,  legally),  and  then,  when  the 
failure  comes,  thev  sweep  off  a  large  part  of 
the  assets  under  tneir  securities ;  and  actually 
are  allowed  to  rank  as  creditors  for  the  rest^ 
pari  passu  with  those  who  have  become  such 
in  the  ordinary  course  of  trade.  Under  a  sjrs- 
tem  of  limited  liability,  it  is  very  certain  a 
much  honester  state  of  thing^s  must  generally 
arise  between  them ;  our  family  creditor  would 
be  a  Umited  liabUity  partner.  Why  very  cer- 
tain ?  Because  when  trades  are  started,  people 
do  not  look  to  a  disastrous  result.  All  their 
expectations  are  of  profit— and,  at  that  time, 
all  mean  to  act  honestly  and  fairly.  But  as 
soon  as  prospects  are  louring,  the  friendly 
family  creditor  has  the  earliest  intelligence, 
and  is  secured." 

We  condade,  for  the  present,  with 
Mr.  Field's  observations  on  the  conjUet 
of  the  prohibitiou  with  the  laws  of  other 
countries  ;— 

"  I  come  now  to  a  class  of  considerations 
also  full  of  legal  and  economical  interest  and 
moment,  and  yet  omitted  entirely  in  the  Com* 
missioners'  questions,  and,  I  think,  by  sD 
others  who  have  treated  on  this  subject— the 
mischiefs  our  present  law  creates  byits  conflict 
with  the  laws  of  other  countries.  The  natonl 
tendency  of  the  law-merchant  of  all  countries 
to  assimilate,  and  the  importance  of  such  astt- 
milation,  has  of  late  been  a  subject  of  much 
consideration,  and  may  be  here  assumed.  li- 
mited liabilitv  partnerships  are  now  permitted 
in  France, — by  most  of  tne  European  nations, 
— ^in  America,  and  Canada,  and  over  almost  all 
the  commercial  world,  except  these  kingdoms, 
and  in  some  of  our  other  colonial  possessions. 
The  application  of  capital  through  the  medium 
of  limited  liability  combination  is  an  object  of 
universal  desire.  No  new  company  will  wO- 
lingly  establish  itself  on  an  unlimited  basis  if 
it  can  get  limitation  (a  fact  sufiicient  alone,  I 
should  have  thought,  to  decide  the  whole  case). 
Houses  of  commerce  now  exist  in  great  nmn* 
hers,  with  branches  in  all  countries;  and  it 
need  hardiv  be  said  if  English  capital,  about  to 
be  directea  to  any  given  undertaking,  can  get 
limited  liability  by  adopting  a  foreign  domicile, 
that  state  of  things  will  assuredly  exist.  In 
other  words,  a  trade  reallv  English,  the  capital 
almost  altogether  Englisn,  the  partners  £ng- 
hsb,  will  adopt  a  nominal  domicile  abroad  to 
escape  the  deprecated  restrictions  of  our  lav. 
The  fugitiveness  of  capital  as  to  its  place  of 
application,  and  the  electric  rapidity  witu  which 
it  transports  itself  over  the  entire  globe  from 
domicile  to  domicile,  is  a  phenomenon  of  com« 
mercial  science  quite  as  wonderful  as  any  that 
natural  science  can  produce.  The  extent  to 
which,  in  pursuance  of  the  vital  law  of  its  ex- 
istence, it  has  gone  elsewhere  to  obtain  a  limi- 
tation of  liability  for  its  owners,  is  one  of  the 
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most  interesting  statistical  inquiries  whicli 
could  be  conducted,  and  eminently  one  to 
which  a  Govemntent  should  direct  its  agents." 


LONDON  COMMISSIONERS  TO  ADMI- 
NISTER  OATHS  IN  CHANCERY. 

[For  the  previous  Lists,  see  pp.  106,  161, 
238,  301.  These  lists  contain  many  names 
which  hare  not  yet  appeared  in  the  Gtueite}. 

Bell,  Charles,  36,  Bedford  Row. 

Benbow,  John  Henry,  1,  Stone  Buildings, 

Bennett,  John  Thomas,  18,  Doughty  Street. 

Blackman,  WiUiam,  1,  Raymond  Buildings. 

Blake,  Charles,  49,  Fleet  Street. 

Bridges,  John,  23,  Red  Lion  Square. 

Burchell,  William,  47,  Parliament  Street. 

Burnett,  Wm.  Hope  Whidley,  5,  SeijcanU* 
Inn. 

Clarke,  Henry  Booth,  14,  Serjeants'  Inn. 

Cole,  Richard  John,  12,Fumivar8  Inn. 

Corpe,  George,  3,  Lincoln's  Inn  Fidds. 

Edwards,  Henry,  8,  Ely  Place. 

Goren,  James,  29,  South  Molton  Street. 

Harvey,  Hen.  Martin,  11,  Fenchurch  Bld^s. 

Hore,  Chas.  Frederick,  52,  Line.  Inn  Fields. 

Isaacson,  John  Frederick,  40,  Norfolk  St. 

Lane,  James,  63,  Chancery  Lane,  and  61, 
Gracechurch  Street. 

Lever,  Chas.,  1,  Frederick's  PI.,  Old  Jewry. 

Low,  William  Francis,  67,  Wimpole  Street, 
Cavendish  Square. 

Maliby,  Henry,  7,  Bank  Buildings. 

Maples,  Fred.,  6,  Frederick's  PL,  Old  Jewry. 

Mayhcw,  Fred.,  4,  Verulam  Buildings,  and 
Haverstock  Hill*  Hampstead. 

Mordaunt,  Octavius  Dillingham,  1,  Warwick 
St.,  Regent  St. 

Murray,  John,  7,  Whitehall  Place. 

Parkinson,  Frederick  Kidman,  37,  John 
Street,.  Bedford  Row. 

Raimondi,Willoughby,  23,  Surrey  St.,  Strand. 

Remnant,  Frederick  William,  52,  Line.  Inn 
Fields. 

Bogers,  Charles,  22,  Manchester  Buildings. 
,  Rolfe,  Charles  Wells,  6,  South  Square  Gray's 
Ian. 

Rymcr,  William  Henry,  6,  Whitehall. 
Shephard,  Mark,  16,  Clifford's  Inn. 
Smith,  Robert  George,  5,  New  Inn. 
Spyer,  Jones,  30,  Broad  Street  Buildings. 
Steele,  Adam  Rivers,  1,  Lincoln's  Inn  Fids. 
Tatham,  Alfred  Charles,  11,  Staple  Inn,  and 
Haverstock  Hill,  Hampstead. 


Taylor,  James,  1 5,  Fumival's  Inn. 
Williams,  Chas.  Reynolds,  62,  Line.  Inn  Fids* 
Wootton,  Thomas,  10,  Tokenhouse  Yard. 
Wynne,  liewelyh,  46,  Lincoln's  Inn  Fields. 

NOTES  OF  THE  WEEK. 

H0U8K  OF  LOBD8. — PBIVATB    BILLS. 

Rbbolvbd,  That  no  priyate  Bill  shall  be 
read  a  second  time  after  Tuesday,  July  1 1. 

That  no  Bill  confirming  any  provisional 
order  of  the  Board  of  Health,  or  authorising 
any  enclosure  of  lands  under  special  report  of 
the  Enclosure  Commissioners  for  England  and 
Wales,  shall  be  read  a  second  time  after  Tues- 
day, July  18. 

That  when  a  Bill  shall  have  passed  thif 
House  with  amendments,  these  orders  shall  not 
apply  to  any  new  Bill  sent  up  from  the  House 
of  Commons  which  the  Chairman  of  Commit- 
tees shall  report  to  the  House,  is  substantially 
the  same  as  the  Bill  so  amended. 


NBW   CORONBB. 


Richard  Wood,  Esq.,  of  Rhayader,  has  beea 
appointed  one  of  the  Coroners  for  the  County 
of  Radnor,  in  the  room  of  Evan  Williams,  Esq., 
deceased. 


IRISH   LAW  APPOINTMBNT. 

Michael  Morris,  Esq.,  Barriater-at-Law,  has 
been  appointed  Crown  Prosecutor  for  the 
county  of  Roscommon. 


NBW   MBMBBB  OF  PARLIAMENT. 

The  Right  Honourable  Earnest  Augustus 
Earl  Lisbume  for  the  county  of  Cardigan,  in 
the  room  of  William  Edward  PoweU,  Esq., 
who  has  accepted  the  office  of  Steward  of  her 
Majesty's  manor  of  Northstead. 

INNS  OF  COURT  COMMISSION. 

At  length  a  Commission  is  to  be  issued,  on 
an  Address  from  the  House  of  Commons,  for 
reforming  the  Inns  of  Court.  The  attomevs 
and  solicitors  mil  of  course  bring  before  the 
Commissioners  their  objections  to  the  rules,  by 
which  they  are  excluded  from  being  called  to 
the  Bar,  unless  they  have  ceased  for  five  years 
to  practise  as  attorneys. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS. 


»^V*^f^^^^^>^S^*^*S^**^^^t^0t0*^^*t*^*^t 


fLtixtt  Cbsncellar. 
Pearson  v.  Rulier.    Feb.  25, 1354. 

Ita-BBARINO    OF    APPBAL. —  C0N8BNT     OF 
PARTIB8. — 8BCURITY   FOR  COSTS. 

^»  awKciUion  for  the  re^hearing  of  an  ap* 
petU,  OB  the  ground  thai  the  parties  were 


poor  and  in  order  to  save  the  expense  of  an 

appeal  to  the  House  qf  Lords,  was  refused, 

unless  on  consent  of  the  parties  and  security 

for  costs  being  gtiwn. 

This  was  an  application  for  a  re-hearing  of 

this  appeal  from  the  decision  of  Vice-Chan* 

cellor  Turner,  on  the  ground  that  the  parties 


3M. 

wen  poor  and  in  order  to  aare  tbo  expeaae  of 
an  appeal  to  the  Hooae  of  Lords. 
*  Raiwm  in  sapport. 

The  Lord  Chancellor  said,  that  the  applica- 
tion could  hot  be  granted  unless  by  consent 
and  aecurity  for  costs  b^ng  given. 


fil^erior  ^otir^#.*  Lordt  Jurtieet.^RolU. 


l^orW  3witUti. 
In  re  Beavan.    Feb.  94,  1854. 

LUNACT.---ALLOWANCB   OF   FEES  TO  COUN- 
SEL.— ^RECEIPT  STAMP. 

Held,  that  fees  to  counsel  trill  be  allowed, 
without  a  receipt  stamp  on  the  britf. 

This  was  an*  application  in  this  lunacj  for 
the  direction  of  the  Court  on  the  disallowance 
by  Master  Parkes  of  fees  to  counsel  on  the 
sronnd  that  there  was  no  receipt  stamp  on  the 
brief. 

T.  C.  Wright  in  support. 

Tbe  Lords  Justices  said,  that  the  Items 
would  be  allowed  without  the  stamp. 

Attomey-General  v.  Mayor ^  Sfc,  of  Wigan, 
Feb.  96,  27,  1854. 


ed  by  the  infQnDatio&  on  behalf  of  the  nle« 
payers. 

A  preliminary  objection  was  taken,  that  the 
order  in  the  Court  below  had  been  enrolled, 
and  tluit  the  appod  was  therefore  to  tbe  House 
of  Lords. 

W.  Af.  Jemes  and  J.  F.  Prior  in  support; 
Holt  and  Cairns,  contri^  were  not  called  on. 

The  Loriif  Jtt9/»ces  said,  that  it  was  unne- 
cessary to  decide  the  preliminary  objection,  as 
the  biU  contained  no  allegation  of  fraud,  col- 
lusion, or  unfair  dealing  on  the  part  of  tiie  de- 
fendants in  incurring  the  costs  m  qnestioD,  as 
the  opposition  was  reasonable,  and  that  the 
appellant  could  not  succeed  on  this  interio- 
cutory  motion  relating  to  a  money  payment, 
unless  it  could  be  shown  there  was  no  proba- 
bility of  the  information  being  dismissed  at  ^e 
hearing.  The  appeal  would  therefore  be  dis- 
missed, with  costs. 


BILL  TO  RESTRAIN  ACTION  FOR  COSTS  IN- 
CURRED IN  OPPOSING  BILL  IN  PARLIA- 
MENT.—•INTERLOCUTORY  MOTION  FOR  IN- 
JUNCTION.-—BONA  FIDES. 

It  appeared  that  on  a  bill  being  introduced 
into  Parliament  for  better  supplying  Liver» 
pool  with  water,  the  corporation  qf  Wigan 
had  instructed  their  soheitors  to  oppose  its 
passing  on  the  ground  that  the  river  which 
flowed  through  the  town  would  be  diminish' 
ed,  and  provisions  were  introduced  into  the 
Act  to  obviate  such  result,    ne  solicitors 
brought  an  action  for  the  amount  of  their 
costs,  whereupon  an  information  was  filed 
by  the  rate'payers  to  restrain  such  action 
and  the  defendants  from  levying  rates  to 
pay  the  costs :  Held,  dismissing  with  costs' 
an  appeal  from   Vice-Chancellor  Wood, 
that  as  the  opposition  was  bon&  fide,  the 
injunction  could  not  be  granted  on  interlo- 
cutory motion. 
This  was  an  appeal  from  the  decision  of 
Vice-Chancellor  fVood  (reported  1  Kay,  268), 
refusing  an  injunction  to  restrain  the  lerying 
of  a  rate  to  meet  the  costs  incurred  on  the  op- 
position to  a  bill  in  Parliament.    It  appeared 
that  the  bill  in  question  was  applied  for  by  the 
corporation  of  Liverpool  in  1847.  to  enable 
them  to  obtain  a  better  supply  of  water  and 
inter  alia  from  a  stream  principally  supplying 
the  river  Douglas  which  flowed  through  Wigan, 
and  that  an  injury  being  apprehended,  the  op- 
position was  conducted   m  accordance  with 
resolutions  passed  at  a  meeting  of  the  town 
oouncil.    The  act  passed,  but  provisions  were 
introdttoed  whereby  a  large  body  of  water  was 
to  be  restored  to  the  river  above  the  town. 
The  solicitors  had  brought  an  action  for  the 
amonnt  of  their  bill  of  costs  against  the  de- 
fendants, and  which  was  sought  to  be  restrain- 


Starry  ▼.  Walsh.    Feb.  28,  1854. 

SPECIAL  CASE.  — SALE  OF  ADVOW80K.— 
CONDITIONS  OF  SALE.  —  OBJECTION  OF 
TITLE.— PAYMENT  OF  INTEREST  ON  PUa- 
CHASE-MONET. 

On  the  sale  of  an  advowson,  it  was  provided 
by  the  conditions  that  the  purchaser  should 
pay  interest,  if  from  any  cause  whatayr 
there  should  be  delay  in  compktimg  the  pur- 
chase by  a  time  specified.    It  appeared 
that  this  period  was  exceeded  by  reason  of 
an  objection  of  title  taken  by  thedtfendant, 
that  in  the  conveyance  to  the  vendors  t^the 
advowson,  which  was  devised  by  a  testatrix, 
together  with  the  residue  of  her  real  sadper- 
sonal  estate  subject  to  payment  ofdAts  and 
legacies,  there  was  only  a  statememt  of  tie 
payment  qfsuch  debts  and  legacies,  hut  no 
evidence  thereof:  Held,  on  speaial  eo$t, 
that  the  drfendant  was  liabte  to  pay  is- 
terest. 
This  was  a  special  case  for  the  opimon  of 
the  Court,  from  which  it  appeared  that  tbe  tes- 
tatrix, by  her  will,  after  giving  several  legsdtf, 
devised,  subject  to  the  payment  of  her  delrts 
and  legacies,  the  residue  of  her  real  and  per- 
sonal estate,  which  included  inter  alia  the  ad- 
vowson of  the  rectory  and  vicarage  of  Great 
Tey,  to  the  Rev.  ^chard  S.  Dixon,  whom  abe 
also  appointed  one  of  her  tmsteee  and  exeen- 
tors,  and  that  on  his  death  her  surviring  traa- 
tee  and  executor  had  conveyed  the  advowaon 
to  the  executors  and  trustees  of  his  will,  wlio 
had  sold  the  same  to  the  defendant    An  ob- 
jection was  taken  to  the  title  on  the  ground 
that,  although  in  the  conveyance  to  the  vendors 
the  executor  had  stated  the  payment  of  the 
debts  and  legacies,  there  was  no  evidence  of 
such  payment.    Under  the  conditions  of  aale, 
it  was  provided  that,  if  from  any  cause  what- 
ever there  should  be  delay  in  completing  the 
purchase  at  the  time  therein  specified,  the  par- 
chaser  should  pay  interest  on  the  porchaie- 
I  money.   On  its  non«completion  in  conaeqaence 
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of  tliw  ahjettion  as  to  title,  a  qaeation  arose, 
whether  inftereet  was  payable. 

iL  Palmer  and  Dickimtm  for  the  pluntiff; 
J.  Baify  and  Fod^r  for  the  defendant. 

TheJUae^er  of  the  RoUt  held,  that  the  de- 
£ndant  waa  liable  to  pay  interest. 

VCce'CbxncfKor  ftiiOif rjOcs. 
In  re  GUL    Feb.  34,  1854, 

APPLICATION  BT  JUDOMBNT  CREDITOR 
FOR  PAYMKKT  OUT  OF  COURT  OF  FUND 
PAID  IN  UNDKR  TRUSTERS'  RBUBF  ACT, 
— CHABQINO  ORDER. 

d  Judges  order  had  been  obtained  by  a  Judg» 

mmU  creditor,  eharping  a  fimd  paid  into 

Court  tinder  the  10  ^  II  Vict.  c.  96,  and 

with  which  the  debtor  had  been  served:  a 

petition  was  granted  for  pagment  out  of 

Court  (^  the  amount  of  the  judgment  debt, 

with  interest  and  costs, 

lischer  appeal  in  support  of  this  petition, 

on  behalf  of  the  Rer.  A.  Bennett,  a  judgment 

creditor,  for  payment  out  of  Court  of  part  of  a 

fond,  which  had  been  paid  in  under  the  10  8c 

11  Vict,  c  96.     It  appeared  that  a  Judge's 

order  had  been  obtunea  to  charge  the  fund  by 

the  petitioner,  with  which  the  debtor  had  been 

senred.    The  petition  also  sought  payment  of 

iateresl  and  coats. 

Gngiahe  for  the  trustees. 

The  Vioe-CAoiieellor  made  the  order  as  asked. 


QrisseUr.Peto,    Jan.  19, 1854. 

lALB  OF  LBASBHOLD  HOUSB  UNDER  DE 
CBBE.  —  BBROB  AS  TO  PABCBLS  IN  UN- 
DKRLBA8B  BY  INAOVBRTBNCB.  —  SPB- 
CIFIC   PBBFOBMANCE. 

On  the  sale  of  a  leasehold  house  hg  the  true- 

tees  under  a  decree,  the  conditions  of  sale 

stated  it  to  be  underleased  to  L.  M.,  for  a 

term  of  years,  but  on  an  investigation  of 

the  title,  it  appeared  that  in  the  lease  to 

L.  M.,  the  parcels  of  an  adjoining  house 

had  been  inadvertently  substituted,  and  that 

L*  M.  had  assigned  hiS'  term  to  Lord  W. 

On  an  objection  being  taken  to  the  title,  an 

order  had  been  obtained  for  an  assignment 

by  the  trustees  and  Lord  W.  to  the  lessee 

of  the  a^oining  house,  and  for  the  grant  to 

Lord  'W.from  the  trustees  qfa  new  under' 

lease,  in  similar  terms  to  the  other:    A 

tpecific  performance  was  decreed, 

.  A  LBASBHOLD  hottss  wss  sold  to  Mr.  God- 

uicUnnder  a  decree  in  this  cause  by  the  trustees, 

wbr  a  particular  of  sale,  describing  it  as  an 

^inptovea  rent  of  45/.  per  annum,  arising  from 

t  leasehold  residence  and  stabling,  hfmg  No. 

7>  Upper  Portland  Place,  Regent's  Park,  and 

aeld  under  a  lease,  of  which  58  years  were  un- 

*JP"»d  on  July  6,  1853,  at  a  ground-rent  of 

tT^  &ni^pm>  underleased  at  50Z.  per  annum 

•J  Mr.  I^wis  Mackenzie,  for  a  term  to  expire 

«  Udy  Day,  1911.     It  appeared  that  Mr. 

^**wnsie  had  afterwards  assigned  to  Lord! 


WalstBgham,  and  that  in  the  lease  to  Mr.  Mac* 
kenzii^  the  parcels  set  out  were,  by  inadvort- 
ance,  those  of  No.  6,  and  an  order  was  there- 
upon obtained,  directing  an  assignment  by  the 
trustees  and  Lord  Walsingham  to  the  lessee  of 
No.  6,  Upper  Portland  Place,  and  the  grant  of 
a  new  underlease  from  the  trustees  to  Lord 
Walsingham  of  the  house  and  premises  No.  7* 
for  a  term  similar  to  the  former,  and  on  Mr. 
Goding  refusing  to  complete,  a  summons  to 
enforce  the  specific  performance  of  the  contract 
was  obtained,  and  now  came  on  before  the 
Court  bv  adjournment. 

CampheU  and  Karslahe  for  Mr.  Goding; 
Bacon  and  Piggott  for  the  trustees  were  not 
called  on. 

The  Vice-chancellor  said,  that  the  order  of 
Court  had  effectually  cured  the  clerical  error 
in  the  lease,  and  that  the  title  was  good,  and  a 
specific  performance  was  accordingly  directed. 

Warbmrton  r.  Warburton.    Feb.  25,  1864. 

WIDOW. — ^BIOHT  TO   DOWER,  WHERE  WILL 
MAKBS  INADEQUATE   PROVISION. 

Held,  that  the  widow  of  a  testator  was  enti- 
tled to  dower  out  of  his  estates,  and  also  to 
an  annuity  qf20l.,  where  a  similar  annuity 
was  given  to  a  stranger,  and  the  will  eon* 
tained  no  implication  qf  the  intention  that 
the  provision  was  to  be  in  satisfaction  of 
dower. 
The  testator,  hj  his  will,  dated  in  June, 
1846,  gaye  and  devised  all  his  real,  leasehold, 
copyhold,  and  personal  estate  to  his  two  ne- 
phews upon  trust  to  sell  and  dispose  of  the 
leasehola  and  personal  estate,  and  to  invest 
the  moneys  ansing  therefrom  upon  govern- 
ment or  real  security,  and  to  receive  the  rents 
and  profits  thereof,  and  out  of  the  proceeds  to 
pay  an  annuity  of  20Z.  to  his  wife  for  life,  and 
also  a  similar  annuity  to  another  person,  a 
stranger  in  blood,  together  with  a  legacy  of 
100/.    The  will  contained  a  power  to  the  trus- 
tees to  demise,  lease,  set,  let,  and  manage  the 
real  and  leasehold  estate,  so  as  to  produce  the 
greatest  rental,  and  the  widow  and  the  two 
n^hews  were  appointed  executrix  and  execu- 
tors.   It   appeared,   also,   that  by   a  codicil 
the  testator  had  directed  the  real  estate  should 
not  be  sold.    On  the  testator's  death,  in  May, 
1850,  his  widow,  who  alone  survived,  proved* 
A  (question  now  arose,  whether  the  widow  was 
entitled  to  dower,  or  was  not  put  to  her  election. 
Bacon,  Blmsley,  and  lAttle  for  the  next  of 
kin,  cited  HaU  v.  HiU,  1  Dru.  &  War.  94; 
Qrayson  v.  Deakin,  3  De  G.  &  S.  298 ;  Parker 
V.  Sowerby,  1  Drewry,  48S. 

T.  Stevens  for  the  heir-at-law;  Shiver  for 
the  widow. 

The  Vice-chancellor  said,  the  rule  was,  that 
if  a  widow,  entitled  to  dower,  had  a  provision 
by  her  husband's  wUl,  without  any  statement 
such  provision  was  made  in  lieu  of  dower,  she 
was  entitled  to  her  dower  as  well  as  the  pro- 
vision in  the  will,  unless  a  necessary  implica- 
tion arose  on  the  whole  will  that  the  gift  was 
in  substitution  of  such  right  of  dower.    Al- 
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though  the  power  given  to  trustees  of  leasing 
was  a  strong  circumstance,  it  was  not  enough 
to  ndse  a  necessary  implication  of  the  intention 
that  the  provision  made  was  to  he  in  satisfac- 
tion of  dower,  and  especially  as  in  the  present 
case  the  provision  for  her  was  slender.  And 
she  was  therefore  entitled  to  both  the  annuity 
and  her  dower. 


Dawson  v.  Lowes.    Jan.  26^  1854. 

OFFICIAL  ASSIGNBB.  —  ACTION  AGAINST 
SURETY  ON  BOND  GIVEN  ON  APPOINT- 
MENT OF. — INJUNCTION. 

A  bond  was  entered  into  on  the  appointment 
of  an  official  assignee  with  the  registrars  in 
bankruptcy.     The  assignee  died,  and  was 
found  to  be  a  defaulter  to  a  large  amount, 
and  the  surety  alleged  in  his  bill  to  restrain 
an  action  on  the  bond,  that  the  commis- 
sioner and  creditors'  assignees  had  neg- 
lected  to  exercise  a  proper  supervision  as 
to  keeping  accounts  and  payments  into  the 
bank,  whereby  the  defalcation  could  have 
been  prevented,  but  there  was  a  denial  that 
any  efficient  check  could  have  been  kept  on 
the  official  assignee :  An  injunction  was  re- 
fused on  interlocutory  motion  to  restrain 
the  action, — costs  to  be  costs  in  the  cause. 
This  was  a  motion  for  an  injunction  to  re- 
strain an  action  against  the  plaintiff,  who  was 
the  surety  to  a  bond  given  in  November,  1 842, 
on  the  appointment  of  Mr.  George  William 
Freeman  as  official  assignee  of  the  Leeds  Dis- 
trict Bankruptcy  Court,  conditioned  for  the 
due  performance  of  the  several  duties  as  such 
official  assignee.   It  appeared,  that  on  his  death 
in  March,  1853,  his  successor  had  discovered, 
on  an  investigation,  that  he  was  largelv  in  de« 
fault,  and  had  instituted  a  suit  against  his  exe- 
cutors, in  which  a  sum  of  above  4,000/.,  which 
was  at  his  bankers  and  in  a  cash  box,  was 
paid  into  Court.    The  action  now  sought  to 
oe  restrained  was  brought  by  the  executrix  of 
Mr.  Serjeant  Lawes,  the  surviving  obligee  of 
the  bond,  and  the  bill  alleged  that  the  defalca- 
tion arose  from  the  neglect  of  the  Commis- 
sioner and  the  creditors'  assignees  in  the  seve- 
ral bankruptcies  to  exercise  a  constant  super- 
vision over  the  assignee,  and  to  see  that  he 
observed  the  provisions  of  the  Statutes,  rules, 
and  regulations  in  bankruptcy  as  to  keeping 
accounts  and  making  payments  into  the  bank, 
and  then  sought  a  declaration  that  the  plaintiff 
was  thereby  absolutely  discharged    from  all 
liabiUty  on  the  bond,  and  for  an  injunction  to 
restrain  the  action.    It  however  appeared  that 
aa  efficient  check  could  only  be  kept  on  the 
official  assignee  if  the  sums  received  were  duly 
entered. 

Daniel  and  E.  E,  Kay  for  the  plaintiff;  Rolt 
and  Osborne,  for  the  defendant,  were  not  called 
on. 

The  Vice-Chancellor  said,  that  the  bond  was 
given  to  the  registrars,  and  not  to  the  credi- 
tors' assignees,  and  in  accordance  with  the  de. 


cision  in  Maetaggart  v.  JVatson,  3  01.  &  F.  525, 
there  must,  in  order  to  discharge  the  sureties, 
be  an  active  connivance  amounting  to  a  frand 
on  the  part  of  the  party  takiog  the  security  as  en« 
abled  the  officer  to  get  the  fund  into  his  hands. 
This  was  not  the  case  here,  and  besides  all  the 
facts  charged  by  the  bill  as  to  the  asngneea' 
default  were  denied.  The  injunction  would 
therefore  be  refused,  costs  to  be  cosU  in  the 
cause. 


Smith  V.  Snnth.    Feb.  10,  1854. 

MISDESCRIPTION      OF      PLAINTIFF'S      RESI- 
DENCE  IN   BILL. — OBJECTION   BT   PLEA. 

The  pUnntiff  was  described  in  the  introduc- 
tion of  a  bill  of  complaint  as  of  "  Blank 
House,"  to  which  the  defendant  pleaded 
such  description  was  false,  as  it  was  ike 
family  residence  qf  the  defendant,  and  that 
the  plaintiff,  although  residing  there  dmiag 
her  father's  Itfetime,  had  quitted  her  home 
shortly  after  his  death,  add  had  never  since 
returned,  but  kept  her  residence  a  secret 
from  her  family :  Held,  that  although  the 
objection  was  properly  taken  by  plea,  the 
fact  qfthe  plaintiff  being  resident  at  the 
place  when  the  bill  was  filed  was  not  suf- 
ciently  negatived. 
It  appeared  that  in  the  introduction  to  the 
bill  of  complaint  in  this  cause  the  plaintiff  was 
described  as  of ''  Blank  House,"  to  which  the 
defendant  pleaded  that  such  description  was 
false,  as  it  was  the  family  residence  of  the  de- 
fendant, and  that  the  plaintiff,  although  resid- 
ing there  during  her   father's   lifetime,  had 
quitted  her  home  shortly  after  his  death,  and 
had  never  since  returned,  and  kept  her  resi- 
dence a  secret  from  her  family. 

fV.  M.  James  and  Hobhouss  for  the  defend- 
ants, in  support  of  the  plea ;  Shapter  for  the 
plaintiff,  contrii. 

The  Vice-Chancellor  said,  that  although  it 
was  open  to  the  defendants  to  take  advantage 
of  the  misdescription  by  plea,  the  averment  in 
the  plea  was  not  sufficiently  distinct,  as  the 
plaintiff  might  not  have  left  her  residence  when 
the  bill  was  filed. 


HiU  V.  Pritchard.    Feb.  25, 1854. 

MARRIAGE  SETTLEMENT  WITH  POWER  OF 
SALE. — BARRING  ENTAIL. — DESTRUCTIOK 
OF  POWER. 

A  marriage  settlement  of  property  eontaxsd 
a  power  of  sale  to  the  trustees,  with  tie 
consent  of  the  wife,  who  was  first  tenant  for 
life.    It  appeared  she  had  joined  with  the 
tenant  in  tail  in  remainder,  to  bar  the  es- 
tail :  Held,  that  the  power  of  sale  was  nst 
destroyed  thereby,  and  that  the  trustea 
could  show  a  good  title. 
Certain  property  was  settled  on  the  mar- 
riage of  Mr.  and  Mrs.  Massey,  with  a  power  of 
sale  to  the  trustees  with  the  consent  of  Mrs. 
Massey,  who  was  the  first  tenant  for  life,  but 
who  had,  it  appeared,  subsequently  joined  widi 
the  tenant  in  tail  in  remainder,  to  bar  the  entail. 
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On  a  sale  under  the  power,  a  question  arose 
whether  a  good  title  could  be  shown. 

James  and  IVickens  contended,  that  the  title 
wasfl^ood. 

RoU  and  Lewis,  control,  on  the  ground  the 
power  of  sale  was  destroyed,  citing  ^oper  ▼. 
Halltfax,  Sogd.  on  Powers,  78, 103;  8  Taunt. 
845. 

The  Viee-Chancelhr  said,  that  the  power  of 
sale  was  untouched,  and  that  the  title  was 
therefore  good. 

Cdurt  of  ^MttxCi  3Benc&. 
Stanton  v.  Collier.    Jan.  24, 1854. 

IX80LVBNT. — RIGHT  OF  ACTION  FOR  NON- 
DILI  VERY  OF  PRINTING  PRBBS. — A8SIG- 
KBS8. 

Held,  thai  the  right  pf  action  to  recover  da- 
mages  for  the  non^deUverg  of  a  printing 
press,  which  had  been  removed  by  the  de^ 
fendant  as  security  for  a  debt,  under  an 
agreement  for  its  return  on  payment  of  the 
debt  and  costs,  upon  such  amount  having 
been  tendered,  whereby  the  plaintiff,  a 
printer,  was  injured  in  his  trade  and  be- 
came  insolvent,  passed  to  his  assignees. 

This  action  was  brought  to  recover  da. 
m^ea  for  <he  breach  of  an  agreement,  whereby 
the  defendant  had  agreed  to  re-deliver  a  print- 
ing press,  which  bad  been  removed  b^  him  as 
iecurity  for  a  debt  dne  from  the  plaintiff,  upon 
the  payment  within  14  days  of  the  debt  and 
costs.  It  appeared  that  the  sum  in  question 
had  been  tendered  within  the  period  limited, 
hot  that  the  defendant  had  refused  to  re- 
deliver the  press,  whereby  the  plaintiff  was 
alleged  to  have  been  greatly  injured  in  his  bu- 
siness  as  a  printer,  and  nad  become  an  in- 
■olrent.  The  case  now  came  on  upon  de- 
murrer to  the  plea  setting  up  the  plaintiff's 
uuol?ency. 

Wordsmrth  for  the  plaintiff;  BuUar  for  the 
defendant. 

The  Court  said,  that  in  the  present  case 
the  damage  alleged  in  the  declaration  for  non- 
delivery of  the  printing  press  was  substantially 
such  as  might  have  been  alleged  if  the  assig- 
nees had  brought  the  action,  and  the  defend- 
ant was  therefore  entitled  to  judgment. 


^egina  v.  London  and  North  Western  Railway 
Company,    Nov.  10,1853;  Feb.  Id,  1854. 

lands' CLAUSES*  ACT.  —  JURISDICTION   OF 

jury  under  8.  6s,  to  assess  damages 
in  respect  of  disputed  right  of 
Way. 

Held  {per  Lord  Campbell,  C.  J.,  and  Cole- 
"^KCf  Jy  dissentients  Erie,  J.),  that  a  jury 
summoned  under  the  8  Vict,  c,  IS,  s.  68, 
^s  no  jurisdiction  to  assess  damages  for 
the  value  of  a  disputed  right  of  way  on  cer^ 
tain  lands  taken  for  the  purposes  of  a  rail- 
way company,  and  a  rule  was  made  absolute 
for  a  certiorari  to  bring  up  an  inquisition 
^ore  the  sheriff. 


This  was  a  rule  nisi  on  the  defendants  for  a 
certiorari,  to  bring  up  the  record  on  an  inquisi- 
tion before  the  sheriff  of  Warwickshire^  at 
Birmingham,  which  was  held  to  ascertain  the 
amount  of  compensation  to  be  paid  to  the 
owners  for  a  term  of  years  of  certain  premises 
in  that  town,  injuriously  affected  by  the  line* 
and  also  for  the  loss  of  their  right  of  way.  It 
appeared  that  a  sum  of  2,7002.  was  claimed,  but 
the  sheriff  having  left  to  the  jury  summoned 
under  s.  68  of  Uie  8  Vict.  c.  18,  the  question 
as  to  title  (which  the  company  disputed),  to- 
gether with  the  amount  for  compensation,  a 
special  verdict  had  been  found,  negativing  the 
right  of  way,  and  assessing  the  damages  at 
150/.  This  rule  had  thereupon  been  obtained^ 
on  the  ground  the  question  of  title  as  to  the 
right  of  way  should  not  have  been  left  to  the 
jury. 

Sir  F.  Kelly,  MeUor,  and  Bovill,  showed 
cause ;  Hugh  Hill  and  IVilles  in  support. 

Cur.  ad.  vuU. 

The  Court  (per  Lord  Campbell,  C  J.,  and 
Coleridge,  J.,  dissentiente  Erle^  J.)  said,  that 
the  rule  must  be  made  absolute. 


Cntirt  nl  Commnn  9If  »(• 
Frazer  v.  Fothergill.    Jan.  24,  1854* 

COUNTY  COURT,— RIGHT    OF   APPEAL   FROM 

INTERPLEADER    SUMMONS.— COSTS. 

An  appeal  from  the  decision  of  a   County 

Court  Judge  on  an  interpleader  summons 

was  struck  out  without  any  order  as  to 

costs,  on  a  preliminary  objection  as  to  ju» 

risdiction,  after  the  decision  in  Beswick  v. 

Boffey,  9  Exeh.  R.  315. 

On  this  appeal  from  the  decision  of  the 

Hythe   County  Court   upon   an   interpleader 

summons  coming  on  for  hearing, 

Atkinson,  S.  L ,  for  the  defendant,  took  a 
preliminary  objection  as  to  the  jurisdiction, 
and  referred  to  Beswick  v.  Boffey,  9  Exch.  R, 
315. 

Cowling,  for  the  plaintiff,  admitted  the  case 
cited  was  conclusive. 

The  Court  accordingly  struck  out  the  appeal, 
but  decbned  to  make  any  order  as  to  costs. 


Court  al  ejTc^f  qurr* 
Burr  ell  v.  Power.    Jan.  26,  1854. 

ACTION  BY  CONVICT. — SECURITY  FOR  COSTS. 

Held,  that  a  plaintiff  in  an  action  to  recover 
damages  for  his  arrest  in  the  United  States, 
for  a  criminal  offence  committed  in  this 
country,  and  on  which  he  had  been  sen^ 
tenced  to  14  years'  transportation,  and  was 
now  a  convict  at  Portland,  was  bound  to 
give  security  for  costs. 
This  was  a  rule  nisi  on  the  plaintiff  to  gtve 
security  for  costs  in  this  action  which  was 
brought  to  recover  damages  for  his  arrest  in 
the  United  States  for  a  criminal  offence  com- 
mitted in  this  countrj',  under  the  treaty  for  the 
extradition  of  criminals.    It  appeared  that  the 
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pbuntiff  was  sentenced  to  be  trantpoited  for  14 
jwc9t  and  was  now  at  Portland. 

Mttcnamara  showed  cause,  on  the  ground 
that  die  plaintiff  was  not  to  be  sent  ont  of  the 
country. 

Keating  and  Htmymemt  in  aupportj  were  not 
called  on. 

The  Court  said,  that  a  convict  was,  for  all 
legal  purposes,  out  of  the  jurisdiction,  and 
could  not  be  reached  by  the  process  of  the 
Court,  and  was  bound  to  find  security  for  costs 
on  the  authority  of  Harvey  ▼.  Jacobs  1  B.  & 
Aid.  159*  The  rule  was  therefore  made  ab- 
solute. 


Jamea  v.  CocArmie.    Feb.  4,  1854. 

•AIL  IK   BRROR. — WHKBB  PLAIKTIVF  BB- 
LOW  IS   PLANTIFP  IN   BBROR. —  COMMON 
•    LAW  PROCBDURB   ACT. 

Held,  (hat  a  plaintiff  in  error,  who  wot  Uke- 
wise  the  plaintiff  below,  ie  not  bound  under 
the  15  ^  16  net.  c.  76,  s.  151,  to  give  bail 
in  error, — that  section  not  extending  the 
former  practice,  which  only  required  bail 
to  be  given  by  an  appeaUng  dtfendant  below. 
This  was  a  rule  nisi  to  set  aside  the  execu- 
tion issued  in  this  action  by  the  defendant,  on 
the  ground  that  the  plaintiff  in  error,  who  was 
likewise  the  plaintiff  below,  had  not  perfected 
bul  in  error. 

By  the  15  &  16  Viet  c,  76,  s.  151,  it  is 
•nacted,  that  **  upon  any  judgment  hereafter  to 
be  giren  in  any  of  the  said  Superior  Courts  of 
Common  Law  in  any  action,  execution  shall 
not  be  stayed  or  delayed  by  proceedings  in 
error,  or  supersedeas  thereupon,  without  the 
special  order  of  the  Court  or  a  Judge,  unless 
tne  person  in  whose  name  such  proceedings  in 
error  be  brought,  with  two,  or,  by  leave  of  the 
Court  or  a  Judge,  more  than  two  sufficient 
sureties,  such  as  the  Court  (wherein  such  judg- 
ment is  or  shall  be  given),  or  a  Judge  shall 
allow  of,  shall,  within  four  clear  days  after  lodg* 
ing  the  memorandum  alleging  error,  or  after 
the  signing  of  the  judgment,  wUchever  shall  last 
happen,  or  before  execution  executed,  be  bound 
unto  the  party  for  whom  any  such  judgment  is 
or  shall  have  been  given,  by  recognizance  to  be 
acknowledged  in  the  same  Court,  in  double  the 
sum  adjudged  to  be  recovered  by  the  said  judg- 
ment (except  in  the  case  of  a  penalty,  and  in 
case  of  a  penalty  in  double  the  sum  really  due, 
and  double  the  costs),  to  prosecute  the  pro- 
ceedings in  error  with  effect,  and  also  to  satisfy 
and  pay  (if  the  said  judgment  be  affirmed,  or 
the  proceedings  in  error  be  discontinued  by  the 
plaintiff  therein),  all  and  singular  the  sum  or 
sums  of  money  and  costs  adjudged  or  to  be 
adjudged  upon  the  former  judgment,  and  all 
coste  and  damages  to  be  also  awarded  for  the 
delaying  of  execution,  and  shall  give  notice 
thereof  to  the  defendant  in  error,  or  his  attor- 
ney." 

Manisty  showed  cause  against  the  rule, 
which  was  supported  by  Atherton. 

Cur,  ad.  vult. 
The  Court  said,  that  although  the  former 


part  of  liie  section  was  general  and  appBsd  to 
plaintiffs  and  defendants,  the  latter  part  giriDg 
the  form  of  recogniiance  was  limited  to  dto 
case  of  defendants,  and  the  old  practice  which 
only  reauired  bail  in  error  from  defendants  on 
apjMsal  from  a  judgment  recoTcred  by  pUntiib 
against  them,  was  not  altered  by  the  Statute 
and  the  rule  would  accordingly  oe  made  abas* 
lute,  but  without  costs. 


Gibson  y.  Arrowsmith.  Jan.  13 ;  Feb.  7, 1854. 

BILLS  OP  BXCHANGB. — RBNBWED,  WHBBB 
ORIOINALLT  OBTAINED  BT  PRAUD. — PCB* 
CHASB  OP  MINING  BBARBS. — MISRBPBI- 
8BNTATION   OP   PURSBR. — BVIDBNCB. 

Where  there  has  been  fraud  in  obtaining  bSls 
of  exchange,  held  that  renewal  bitts  are 
Ukewise  tainted  therewith. 
In  an  action  on  two  bills  of  exchange,  the  de- 
fendant  pleaded  that  they  hadbeengum 
on  a  sale  of  shares  in  a  mining  concern  o/ 
which  the  plaintiff  was  purser,  and  wfttei 
the  defendant  purchased  in  consequence  of 
the  piaintiff^s  representing  the  mine  wes 
productive.     On  the  trial,  no  evidence  was 
produced  to  disprove  the representation,bat 
the  defendant  relied  on  the  plaintiffs  al- 
leged admission  that  nothing  was  expectd 
or  had  been  obtained  from  the  miue :  Held, 
that  such  evidence  was  insuficient,  wds 
rule  was  made  absolute  to  set  aside  thever* 
diet  for  the  defendant  and  enter  a  uansmt. 
This  was  a  rule  nisi  for  a  new  trial  of  thii 
action  brought  on  two  bills  of  exchange  for 
500/.  each,  and  to  which  the  defendant  had 
pleaded  that  they  were  obtained  by  frand  ud 
covin.      It    appeared    that  the  plaintiff  vu 
purser  of  a  Welch  lead  mine,  and  had  repre- 
sented, on  a  sale  by  auction  of  a  share  therein, 
that  the  mine  was  very  productive,  upon  wliich 
the  defendant  had  purchased,  and  nad  given 
two  bills  on  the  plaintiff  advancing  the  par* 
chase-money.    Tne  bills  sued  upon  were  re- 
newal bills,  and  on  the  trial  before  Martin,  B., 
at  the  Middlesex  Sittings  after  last  Term,  the 
learned  Judge  directed  the  jury,  that  if  fraud 
existed  in  respect  of  the  first  set  of  bills,  the 
second  set  would  likewise  be  tainted  with  the 
same  fraud.    The  defendant  had  relied  on  an 
admission  imputed  to  the  plaintiff,  that-nothing 
was  expected  from  the  mine,  and  on  the  fact     j 
that  nothinf^  had  been  obtained,  and  he  there- 
upon obtained  a  verdict.    The  rule  bad  been     i 
refused  on  the  ground  of  misdirection,  but  vas     | 
granted  on  the  ground  of  the  verdict  being 
against  the  weight  of  evidence. 

Barstow  showed  cause ;  M.  Chambers,  Slsde, 
and  Beasley  in  support. 

The  Court  said,  that  the  defendant  should 
have,  in  order  to  support  his  plea,  called 
some  one  who  had  examined  the  mine  for  the 
purpose  of  disproving  the  plaintiff's  representa- 
tion as  to  its  contents.  And  the  rule  mnst  be 
made  absolute  for  a  new  trial,  tmless  the  de* 
fendant  consented  to  enter  a  nonsuit.  Role 
absolute  to  enter  a  nonsuit. 
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THE  GOUNTT  COURTS. 

aOW  FAR  A&B  THKT  TO  BE  EXTENDED  ? 

Tbe  Ck>miniMioiieri  on  the  County 
Coniis  are,  we  believe,  actiTely  eagaced  in 
the  discharge  of  their  important  duties. 
The  Master  of  the  Rolls,  Mr.  Jostiee  Erie, 
Mr*  Jnstioe  Crompton,  and  the  Attomej- 
Genial,  are  associated  with  three  of  the 
Counts  Court  Judges  in  this  important  in- 
qiuiy.i  Amongst  Um  numerous  Royal  Com- 
missions  fbr  investigating  the  present  state 
of  the  Law  and  the  proper  means  of  im- 
proving its  adminiatraticm,  we  ai»  convinced 
ibat  none  is  more  essential  to  the  future 
well-working  of  our  system  of  jurisprudence 
than  the  County  Oaurt  or  ''SmdIDebt" 
Commission.  The  inquiry  involves  matters 
of  pre-eminent  importance  to  our  Common 
Law  Courts,-*to  the  interests  of  the  pubfic, 
seeking  justice  in  those  tribunals,— to  the 
fioture  competency  both  of  the  Beneh  and 
the  Bar,  in  the  discharge  of  their  duties,—* 
and.  to  the  soundness  and  stability  of  the 
law  itself. 

It  appears  not  only  convenient  but  neces- 
sary, that  we  should  at  this  juncture  review 
the  grounds  and  principles  on  which  those 
Load  Courts  were  established.  They  were 
professedly  designed  to  bring  home  justice 
to  every  man's  door.  They  were  caUed 
^  the  poor  man's  Court,"  where  he  was  to 
obtain  his  rights  cheaply  and  expeditiously. 
It  was  foreseen  by  some  of  those  who 
watched  the  pretensions  to  which  these 
Small  Debt  Courts  laid  daim,  that  one  of 
the  dangers  of  the  system  consisted  in  ap- 


<  The  Hon.  Mr.  Fitsroy,  Mr.  Keating,  Q.C., 
and  Mc  Mulltnge,  M.  P.,  are  also  Coaunis- 
aioners.  The  County  Goiict  Judges  an  Mr. 
Eoe,  Q.  C,  Mr.  Serjeant  Dowling,  and  Mr. 
Pitt  Taylor. 
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pointing  60  barristers  as  Jndcea  of  Aese 
Courts,  60  attorneys  aa  chief  decks,  a  8*111 
more  numcvoas  staff  of  beal  deriu  in  al» 
most  every  town  in  the  country,  treasozen, 
hailifia,  &c.    It  was  predicted  that,  how« 

vt  contented  some  of  the  Judges  and 
derks  might  be  at  their  fortunate  apponitp* 
ment  to  cSices  of  considerable  dignity  sod 
emolument,  die  larger  nroportion  of  liiese- 
funetionaries  (bdng,ortl»nkingthemsdvei, 
competent  to  hisfaec  duties),  would  desiv» 
to  extend  thdr  jurisdiction  and  authori^ 
and,  perchance,  to  increase  flieir  emolu«- 
ments.  This  aaticipatkm  has  been  reonariK- 
ably    verified*      From    1646,    when    to 

Small  Debt  Act"  received  tbe  Royal 
Assent,  to  the  present  time,  scarcely  any 
Session  of  Parliament  has  passed  without 
some  eiFort,  more  or  less  sucoessfol,  for  tfa« 
extension  of  the  powers  of  the  Court.  The 
original  Act  confined  the  jurisdiction  of  the 
CowrU  to  debU  and  demands  not  exceeding^ 
20i., — a  sum  not  much  above  the  jurisdio^ 
tion  of  some  of  the  Courts  of  Request,  and 
probably  (in  reference  to  the  value  of 
money)  in  due  proportion  to  the  40«.  limit 
of  the  ancient  Courts.  At  one  stride,  the 
jurisdiction  was  extended  to  60/.,  — an 
amount  certainly  veiy  inconsistent  with  the 
humble  denominatioa  of  a  small  debt. 
Other  powers  have  also  been  conferred  by 
subsequent  Acts, — such  as  the  jurisdiction 
over  many  thousand  charitable  trusts. 

We  complain  not  of  the  granting  to  these 
Courts  a  certain  amount  of  jurisdiction 
under  proper  regulations,  but  the  Judges 
and  officers,  it  appears,  are  dissatisfied  with 
their  present  progress,  and  seek  to  enlarge 
stRl  further  tibeir  jurisdiction,  we  know  not 
to  what  extent.  Indeed,  from  aome  recent 
mofements  on  their  part,  we  apprehend 
they  have  ^e  ambition  (thoi^h  at  present 
somewhat  cQUoealed)  of  gradhially  beoondqr 
Courts  of  the  First  Instance  in  all  cases  and 
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to  an  unlimited  extent,  both  pecuniary  and 
territorial.  The  questions  recently  issued, 
indicate  very  dearly  that  the  Courts  aim  at 
issuing  their  process  into  every  part  of  the 
kingdom,  and  to  place  themselves  upon  the 
same  footing  as  her  Majesty's  Superior 
Courts  of  Law. 

One  of  the  obvious  objections  to  the  ex- 
tension of  the  County  Courts  is,  that  they 
will  cease  to  be  what  they  were  designed  to 
be, — "  Small  Debt  Courts," — superseding, 
as  they  did,  the  various  local  Courts  of 
Bequest.  It  is  manifest  that  if  the  com- 
paratively few  able  Judges  now  presiding 
in  the  County  Courts  should  succeed  in  ex- 
tending their  jurisdiction  to  the  trial  of  all 
kinds  of  actions,  it  would  be  necessary  to 
increase  the  number  of  that  class  of  Judges, 
and  to  re-constitute  an  inferior  class  such 
presided  in  the  Courts  of  Re>- 


quest  and  other  local  tribunals. 

We  feel  sure  that  the  intelligent  people 
of  this  country  will  not  approve  of  a  total 
change  of  the  system  of  our  Courts  of 
Justice ; — that  after  abolishing  the  ancient 
County  Courts,  the  various  Ck^urts  of  Re- 
quest, and  the  Borough  Courts,  and  esta- 
blishing these  "Small  Debt  Courts,"  we 
are  now  to  elevate  these  usurpers  to  the 
rank  of  the  old  Superior  Courts,  and  leave 
the  small  debtors  and  creditors  unredressed, 
or  re-eatabliah  the  abolished  Courts  of  Re- 
quest.   ■ 

But  how  can  the  result  be  otherwise,  if 
the  aspiring  County  Court  Judges  are,  in 
regard  to  competency  and  emolument,  to  be 
raised  to  the  rank  of  '*  Courts  in  the  first 
Instance  V*  If  they  are  to  try  all  kinds  of 
causes,  how  can  they  afford  time  to  dispose 
of  those  thousands  of  small  claims,  and  ad- 
just the  various  periods  of  payment  ?  Or, 
are  these  petty  plaints  to  devolve  on  an 
assistant  clerk  of  the  Court,  much  in  the 
aame  form  and  manner  as  the  abolished 
Courts  of  Request? 

When  we  look  at  the  consequences  of 
such  a  change,  it  mav  be  asked,  what 
will  the  bankers,  merchants,  shipowners, 
and  manufacturers  of  the  city  of  London, 
of  Liverpool,  Manchester,  Bristol,  and 
&e  other  great  commercial  cities  and 
ports  of  Great  Britain,  say  to  the  trial  of 
their  important  questions  of  Mercantile 
Law  before  some  of  the  County  Court 
Judges  whom  we  could  name  (or  even  the 
best  of  them?)  Conceive  of  the  "mer- 
chant princes," — men  engaged  in  trans- 
actions of  many  millions  annually, — who 
have  been  accustomed  in  times  past  to  look 
up  to  such  men  as  Lords  Mansfield,  Ellen- 
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borough,  Tenterden,  Denman ;  and  now  to 
Lord  Campbell, — ^submittins;  to  the  "nd« 
ing"  and  "laying  down  of  the  law"  by 
men  totally  unknown,  either  at  the  Gnildhau 
of  London,  or  on  the  Northern  or  Western 
Circuits ! 

Consider,  also,  if  we  imagine  it  possible, 
that  the  Superior  Courts  at  Westminster 
are  to  become  mere  Courts  of  Appeal,  how 
competent  Judges  to  preside  in  them  are  to 
be  obtained  ?  If  the  Trials  at  Nisi  Prius 
and  the  Assizes,  and  all  the  original  busi- 
ness of  the  Superior  Courts  of  Law,  are  to 
be  dispersed  over  all  England  and  Wales, 
under  the  auspices  of  60  itinerant  Judges, 
necessarily  of  inferior  rank  and  learning  to 
the  present  Judges  of  the  land,  with  a  local 
Bar,  unacquainted  with  the  great  Courts  of 
Westminster,  and  unchecked  by  the  vigi« 
lence  of  learned  reporters  and  the  metropo- 
litan press, — what  may  we  expect  will  be 
the  result  ?  From  what  school  of  law  will 
the  Advocates  and  the  Judges  of  the  Courts 
of  Appeal  be  selected  ? 

All  these  matters  require  considers* 
tion;  but  above  all,  we  conceive  that  a 
triple  system  of  administering  Common 
Law  Justice  will  never  be  sanctioned.  If 
some  of  the  Small  Debt  C-ourt  Judges 
are  too  proud  to  carry  the  original  in- 
tention of  the  Legislature  into  effect, 
let  them  resign,  and  leave  humbler  and 
more  useful  men  to  perform  the  duty.  If 
the  Court  were  limited  to  20/.,  the  fees 
reduced,  and  the  practice  improved,  they 
might  secure  the  approval  of  the  commu- 
nity. At  present,  we  believe,  they  con- 
stitute a  barrier  to  justice.  Although  the 
Snitor  may  know  that  there  can  be  no 
defence  to  their  claims,  yet  they  abandon 
them  because  they  cannot  spare  the  time, 
trouble,  and  expense  of  personally  seek- 
ing that  redress  which,  in  the  Superior 
Courts  they  could  obtain  by  the  assistance 
of  an  attorney  at  less  expense. 

The  remedies  for  this  unsatisfactoiy  state 
of  things  seem  to  be  these : — Confine  the 
County  Courts  to  their  proper  province  of 
small  debts  and  demands; — ^let  attorneys 
act  in  those  Courts  as  in  the  Superior 
Courts,  instead  of  clerks  and  bailifis ;  give 
the  Superior  Courts  concurrent  jurisi^ction 
down  to  10/. ; — ^reduce  the  number  of 
County  Court  Judges,  clerks,  and  officers ; 
—reform  the  practice  as  to  undefiended 
causes,  and  otherwise  simplify  the  pro- 
ceedings. The  Courts  will  then  take  t 
useful  place  in  our  system  of  jurisprudence, 
and  obtain  the  respect  of  the  public. 


Testamentary  Juri$dietion  Bill. 
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TESTAMENTARY  JURISDICTION. 
BILL, 

This  Bill  is  intituled  "  Aa  Act  to  transfer  to 
the  Court  of  Chancery  the  Testamentary  Juris- 
diction of  the  Ecclesiastical  Courts,  and  to 
alter  and  amend  the  Law  in  relation  to  Matters 
of  Testacy  and  Intestacy." 

The  preamble  redtes,  that  it  is  expedient 
that  the  jurisdiction  of  granting  probates  of 
wills  and  administration  of  the  effects  of  de- 
ceased persons  should  cease  to  be  exercised  by 
Ecclesiastical  or  Manorial  Courts  in  England 
or  Wales,  and  that  such  jurisdiction  should  be 
exercised  by  the  High  Court  of  Chancery: 
And  that  the  law  with  respect  to  matters  of 
testacy  and  intestacy  should  be  altered  and 
amended.  The  proposed  clauses  are  as  fol* 
low:—* 

1.  The  provisions  of  this  Act  (except  where 
otherwise  specially  provided)  shall  come  into 
operation  on  such  day,  not  sooner  than  the  1st 
January,  1855,  as  her  Majesty  shall  by  order 
in  Council  appoint,  provided  that  such  order 
shall  be  made  three  months  at  least  previously 
to  the  day  so  to  be  appointed. 

2.  Interpretation  clauses. 

3.  In  citing  this  Act,  it  shall  be  sufficient  to 
nse  the  expression  "The  Testamentary  Juris- 
diction Act,  1854." 

4.  No  jurisdiction  in  the  granting  or  revok- 
ing of  probate  of  wills  or  administration  of  the 
effects  of  deceased  persons  shall  be  exercised  in 
England  or  Wales  by  her  Majes^  (except  as 
Hereinafter  mentioned)  or  by  any  Ecclesiastical 
Court,  or  by  any  lord  of  a  manor,  or  body 
politic  or  corporate,  or  by  anv  person  or  per- 
sons whomsoever,  who  at  or  oefore  the  time 
appointed  for  the  commencement  of  this  Act 
snail  exercise  or  be  entitled  to  exercise  such 
jurisdiction. 

5.  No  jurisdiction  with  respect  to  the  re- 
covery of  legacies,  or  the  production  of  inven- 
tories, or  accounts  of  the  goods,  chattels,  or 
credits  of  testators  or  persons  dying  intestate, 
or  the  distribution  thereof,  or  otherwise  in  any 
testamentary  cause  or  matter,  or  any  matter 
arising  out  of  or  connected  with  the  grant  of 
adminstration,  shall  be  had,  used,  or  exercised 
by  any  Ecclesiastical  Court  in  England  or 
Wales. 

6.  The  whole  of  the  jurisdiction  in  England 
and  Wales  in  matters  of  testacy  and  intestacy 
shall  belong  to  and  be  exercised  by  her  Majesty 
in  her  High  Court  of  Chancery  at  Westminster. 

Testamentary  office. 

7.  There  shall  be  an  office  of  the  Court 
called  ''the  Testamentary  Office,"  which  shall 
be  exclusively  appropriated  to  the  transaction 


of  common  form  business,  and  wherein  all 
wills  and  other  documents  appertaining  to  the 
jurisdiction  of  the  Court  in  matters  of  testacy 
and  intestacy  shall  be  deposited  and  kept. 
8.  Seal  of  the  Court. 


*  The  important  clauses  are  given  fully, 
tibis  being  a  House  of  Lords'  Bill,  which  can- 
not be  purchased  at  Mr.  Hansard's. 


Officers  qf  the  Court. 

9.  There  shall  be  the  following  officers  of 
the  Court  attached  to  the  Testamentary  Office ; 
(that  is  to  say,) 

In  London : 

One  principal  registrar; 

lliree  registrars ; 

Three  keepers  of  records ; 

Nineteen  principal  clerks  to  the  registrars  ; 

One  sealer ;  and 

So  many  assistant,  writing,  and  engrossing 
clerks,  messengers,  and  servants,  as  the 
Lord  Chancellor,  with  the  sanction  of  the 
Commissioners  of  her  Majesty's  Treasury, 
may  from  time  to  time  think  fit. 
In  the  Country: 

One  registrar  for  each  of  the  country  dis. 
tricts  specified  in  the  Schedule  (A.)  to  this 
Act,  and  to  act  at  the  places  respectively 
mentioned  in  such  Schedule  with  respect 
to  such  district;  and 

One  clerk ;  and 

One  messenger  to  each  of  such  district  re- 
gistrars. 

10.  The  Lord  Chancellor  empowered,  with 
the  sanction  of  the  Lords  Commissioners  of 
the  Treasury,  to  increase  the  number  of  regis- 
trars and  clerks,  provided  that  not  more  than 
two  additional  registrars,  and  six  additional 
clerks  to  the  registrars  in  London,  or  more 
than  two  additional  clerks  to  any  district  re- 
gistrar, shall  be  so  appointed. 

11.  The  principal  registrar  and  all  the  other 
officers  of  the  Court  attached  to  the  Testa- 
mentary Office,  except  as  hereinafter  mention- 
ed, shall  be  appointed  by  the  Lord  Chancellor* 

12.  The  first  registrars,  record  keepers,  and 
principal  clerks,  to  be  named  in  this  clause. 

13.  The  principal  registrar  shall  have  the 
general  superintendence  and  control  of  the 
Testamentary  Office,  and  the  officers  thereof, 
and  the  business  transacted  therein,  and  at  the 
time  of  being  appointed  shall  be  or  have  been 
an  advocate  of  the  Court  of  Arches  of  10 
years'  standing,  or  a  barrister-at-law  of  the  like 
standing. 

14.  No  person  shall  hereafter  be  appointed 
registrar,  district  registrar,  keeper  of  records, 
or  principal  clerk  to  the  registrars,  who  shall 
not  be  or  have  been  an  advocate  of  the  Court 
of  Arches,  a  barrister^at-law,  a  proctor  in  the 
Courts  at  Doctors'  Commons  or  in  some  Ec- 
clesiastical Court  in  England  or  Wales,  or  a 
solicitor  of  the  Court  of  Chancery  at  West- 
minster :  Provided,  that  any  person  who  at  the 
time  of  the  passing  of  this  Act  was  acting 
either  as  articled  clerk  or  paid  clerk  to  a  proc« 
tor  in  the  Courts  at  Doctors'  Commons,  shall 
be  eligible  to  the  office  of  registrar,  district  re- 
gistrar, keeper  of  records,  or  principal  derk  to 
the  registrars. 

16.  Hie  principal  registrar,  re{^trars,  dis* 
I  V  2 
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trict  regiatrara^  and  keepers  of  records  attached 
to  the  testameDtary  office^  shall  execute  their 
respective  offices  in  person^  and  shall  hold  the 
same  duringf  their  good  hehavioar>  suhject  to 
be  removed  by  the  order  of  the  Lord  Chancel- 
lor for  some  good  and  reasonable  cause  to  be 
in  such  order  expressed ;  the  other  officers  of 
the  Court  attached  to  the  Testamentary  Office 
shall  execute  their  respective  offices  in  person, 
and  not  by  deputy,  and  shall  hold  their  offices 
during  the  pleasure  of  the  Lord  Chancellor. 

16.  The  assistant  and  writing  and  engrossing 
derks,  servants,  and  messengers  in  JLondon 
shall  be  appointed  by  the  principal  registrar, 
with  the  approbation  of  the  Lord  Chancellor. 

17*  The  clerk  and  messenger  of  each  district 
registrar  shall  be  appointed  by  such  district 
registrar  with  the  approbation  of  the  Lord 
Chancellor. 

18.  In  case  any  principal  registrar,  or  other 
officer  appointed  or  to  be  appointed  by  virtue 
of  this  Act,  shall  by  reason  of  ill  health  or 
other  infirmity  become  temporarily  incapable 
of  performing  the  duties  of  his  office,  or  shall 
for  any  other  resonable  cause  to  be  dlowed  by 
the  Lord  Chancellor,  apply  to  be  relieved  from 
the  discharge  of  the  duties  thereof  for  a  certain 
time  only,  it  shall  be  lawful  Cor  the  Lord  Chan- 
cellor to  appoiut  some  fit  and  proper  person  to 
discharge  the  duties  of  such  office  for  any 
period  not  exceeding  one  year,  and  the  person 
•o  appointed  shall  during  such  period  have  all 
the  power  and  authority  of  the  principal  regis- 
trar or  other  officer  in  whose  place  he  shall  be 
flo  appointed,  and  shall  be  paid  by  such  prin- 
cipal registrar  or  other  officer  such  sum  by  way 
of  salary  or  allowance  as  shall  be  agreed  upon 
between  them  respectively,  to  be  approved  of  by 
the  Lord  Chancellor. 

19.  Power  to  Lord  Chancellor  to  direct  re- 
gistrars attached  to  Testamentary  Office  to  dis- 
charge the  duties  of  principal  registrar  during 
Vacation,  &c. 

20.  Power  to  Lord  Chancellor  to  remove 
any  officer  appointed  under  this  Act,  engaging 
in  other  employment  or  accepting  any  fee  or 
emolument  whatever  other  tium  his  salary. 

21.  Every  proctor  hereby  appointed  to  any 
office  under  this  Act,  and  every  proctor,  attor- 
ney, or  solicitor  who  shall  be  appointed  to  and 
shall  accept  any  office  under  tnis  Act,  shall 
cease  to  practise  as  a  proctor,  or  attorney,  or 
solicitor,  and  shall  forthwith  procure  himselif 
to  be  struck  off  the  list  of  proctors  or  off  the 
zoU  of  any  of  her  Majesty's  Courts  of  West- 
minster on  which  his  name  may  be. 

22.  The  principal  registrar,  registrars,  and 
district  registrars  appointed  and  to  be  appointed 
under  this  act,  shall  respectively  have  full 
power  to  administer  oaths,  and  any  person 
•wearing  before  any  such  principal  registrar, 
i^strar,  or  district  registrar  shall  be  liable 
to  all  such  penalties,  punishments,  and  conse- 
^MOCM  for  any  wilful  and  corrupt  false  swear- 
ing as  if  the  matter  sworn  had  been  twom  be- 
fore any  officer  of  the  Court  now  withorised  to 
administer  oaths. 

23.  Offieam  sabjaet  to  same  ^Baltiefi«  &c.| 


as  imposed,  &c.,  tinder  Act  3  &  4  Wa.  4,  <e. 

94»  as  respects  officers  of  the  Court  of  Cbaa* 
eery. 

24.  The  Testamentary  Office  shall  be  etta- 
blished  in  such  place  as  her  Majesty  in  Ooaadl 
shall  from  time  to  time  appcHnt,  and  ontil  m* 
other  Testamentary  Office  shall  be  appointad 
by  her  Majesty  in  Council  the  present  public 
registry  of  the  Prerogative  Court  shall  be  used 
as  the  Testamentary  Office. 

25,  26.  Provisions  made  for  the  eonqwua* 
tion  of  the  Rev.  R.  Moore. 

AdvoeateB,  Proctors,  and  SdScUmt. 

27.  Airpersons  who  at  the  time  of  thepan- 
ing  of  this  Act  were  admitted  advocates  of  the 
Court  of  Arches  shaU  be  entitled  to  prsstioeM 
counsel  in  any  of  her  Majesty's  Courts  of  Law 
or  Equity  in  England  or  Wales,  in  hke  man- 
ner in  all  respects  and  with  the  same  rank  and 
precedence  as  if  they  had  respectively  bees 
duly  called  to  the  degree  of  bainster-at^  so 
the  day  on  which  they  shall  respectively  hut 
been  admitted  as  advocates  of  the  said  Coot 
of  Arches. 

28.  Every  person  who  at  the  time  of  the 
passing  of  this  Act  was  actually  admitted  tad 
practismg  as  a  proctor  and  notary  in  the  Cooiti 
in  Doctors'  Commons  or  any  Ecdesisetical 
Court  in  England  or  Wales  may,  at  any  time 
after  the  passing  of  this  Act  not  later  thanime 
year  thereafter,  be  admitted  as  a  soUcitoroftbe 
Court,  upon  the  production  of  his  admieeioo 
as  such  proctor  and  notary,  or  an  official  cer- 
tificate tnereof,  and  upon  the  productioD  ofan 
official  certificate  that  such  admission  cootinnee 
in  force,  and  upon  signing  the  roll  of  the  Court, 
but  not  otherwise;  and  such  admission  shall 
entitle  such  proctor  so  admitted  as  a  soUci^ 
to  be  afterwards  in  like  manner  admitted,  if  he 
shall  so  think  fit,  and  to  be  enrolled,  u  su 
attorney  of  her  Majesty's  Superior  Courte  of 
Common  Law  at  Westminster. 

29.  Every  person  who  at  the  time  of  fhc 
passing  of  this  Act  was  actually  serving  or  bad 
served  as  an  articled  clerk  to  a  person  entitled 
to  act  as  a  proctor  in  the  Courts  at  Doctors 
Commons,  or  in  some  Ecclesiastical  Court  in 
England  or  Wales,  and  entitled,  according  to 
rules  and  regulations  which  were  then  in  force 
to  take  such  articled  clerk,  and  who  has  not 
been  admitted  as  a  proctor,  shall  be  entitled, 
at  any  time  within  one  jear  after  his  admission 
as  a  proctor,  to  be  admitted  as  a  solicitor  of  the 
Court,  in  like  manner  in  all  respects  and  witt 
the  like  privileges  as  if  be  had  been  admitted 
as  a  proctor  and  notary  at  the  time  of  the  pass- 
ing of  this  Act. 

30.  The  exclusive  right  to  act  as  a  sohator 
in  respect  to  common  form  business  in  the 
Court  other  than  the  common  form  busmcss 
transacted  through  the  oountnr  district  oa^ 
and  to  receive  fsos  in  respect  tnereof,  >^]^ 
the  neriod  of  10  years  from  the  time  fipoai^ 
for  tue  commencement  of  this  Act;  beloQg  b> 
auch  of  the  solicitors  of  the  Couii  as  beffig 
proctors  in  the  Court  at  Doctors'  ConaK» 
shall  have  been  adnittad  as  aolicitocs  in  IMO^ 
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i  of  the  proTisbns  of  tliit  Act ;  prorided, 
dut  if  the  narober  of  M>licitor8  so  admitted 
under  the  proyieions  of  this  Act  shall  be  re- 
duced below  80,  h  shall  be  lawful  for  the  Lord 
Chancellor  to  authorise  so  many  persons  as  he 
shall  think  fit,  being  solicitors  of  the  Court,  to 
act  as  solicitors  in  respect  of  such  common 
form  business,  and  to  receive  fees  in  respect 
thereof  but  so  that  the  whole  number  of  soli- 
citors so  authorised,  together  with  the  number 
of  solicitors  beingproctors,  do  not  exceed  120. 

31.  The  Lord  Chancellor  shall  from  time  to 
time  authorise  and  appoint  such  and  so  many 
persons,  being  solicitors  of  the  Court,  as  he 
sliall  think  fit,  to  have  the  exclusive  right  to 
act  as  solicitors  in  respect  of  the  common  form 
business  transacted  through  the  district  offices 
in  cases  where  the  place  of  the  district  office  as 
speeifled  in  the  Scliedule  (A.)  to  this  Act  is  a 
place  where  on  the  1st  January,  1854,  there 
shall  have  been  one  or  more  resident  proctor 
or  proctors,  and  to  receive  fees  in  respect  there- 
of, for  the  period  of  10  years  from  the  time  ap 
pointed  for  the  commencement  of  this  Act,  and 
sndi  persons  so  appointed  shall  for  such  period 
have  the  exclusive  right  to  act  as  solicitors  in 
napect  of  common  form  business  in  and  for 
the  district  to  which  they  shall  be  so  appointed 
and  for  such  period  as  aforesaid,  and  to  receive 
fees  in  respect  thereof;  provided,  that  the  Ix)rd 
Chancdlor  in  making  such  appointments  as 
last  aforesaid,  shall  give  the  prderence  to  such 
aofidtors  of  the  Court  as  shall  be  proctors  cither 
in  Ae  Courts  at  Doctors'  Commons  or  in  some 
Ecclesiastical  Court,  or  so  far  as  the  same  can 
he  done  with  a  due  regard  to  the  convenience 
of  the  public. 

32.  The  right  to  act  as  a  solicitor  in  respect 
of  common  form  business  in  and  for  the  other 
country  districts  shall  from  and  after  the  time 
appointed  for  the  commencement  of  this  Act  be 
open  to  all  solicitors  of  the  Court. 

33.  Jfromand  after  the  expiration  of  10  years 
from  the  time  appointed  for  the  commencement 
of  this  Act  the  right  to  act  as  a  solicitor  in 
respeet  of  common  form  business  throughout 
England  and  Wales,  and  to  receive  fees  in  re- 
spect thereof,  shall  be  open  to  all  solicitors  of 
the  Court. 

34.  Penalty  for  forging  or  counterfeiting 
teal  of  Court,  or  signature  of  officers. 

Jurisdiction  and  Powers  of  the  Court. 

35.  The  jurisdiction  of  the  Court  in  matters 
of  testacy  and  intestacy  shall  comprehend  the 
following  subjects ;  (that  is  to  say,) 

1.  The  determination  of  all  ouestions  as  to 
the  validity  of  wills,  as  well  with  respect 
to  the  real  estate  as  to  personal  estate. 

2.  The  grant  and  recal  or  revocation  of  pro- 
bates  of  wills  and  letters  of  administration 
as  to  personal  estate  : 

3.  The  grant  and  recal  or  revocation  of  pro- 
bates of  wills  and  certificates  of  intestacy 
as  to  real  estate. 

36.  No  will  of  any  person  dying  after  the 
time  appointed  for  the  commencement  of  this 
Act  shall  be  received  or  receivable  in  evidence 


in  the  Court  (except  in  matters  of  testacy  or 
intestacy,  or  in  cases  of  waste,  or  other  cases 
requiring  the  immediate  interposition  of  the 
Court),  or  in  any  other  Court,  or  before  any 
other  tribunal,  either  with  respect  to  real  or  . 
personal  estate,  unless  and  until  such  will  shall 
nave  been  proved  in  the  Court,  under  the  pro* 
visions  of  this  Act. 

37.  The  probate  or  an  official  copy  of  the 
will  of  any  deceased  person,  under  the  seal  of 
the  Court,  shall  be  conclusive  evidence  of  the 
validity  and  contenta  of  such  will  in  the  Court, 
except  in  suits  or  proceedings  therein  in  which 
the  will  shall  be  m  contest,  and  in  all  other 
Courta,  and  before  all  other  tribunals,  unless 
and  until  such  probate  shall  be  shown  to  have 
been  recalled  or  revoked  by  decree  or  order  of 
the  Court. 

38.  No  person  claiming  any  real  estate,  either 
at  law  or  in  equity,  by  reason  or  in  consequence 
of  the  death  of  any  person,  after  the  time  ap- 
pointed for  the  commencement  of  this  Act, 
wholly  intestate  as  to  his  real  estate,  either  as 
the  heir  of  such  deceased  person  or  in  any- 
other  character  or  capacity,  snail  be  entitled  to 
maintain  any  action  or  suit  for  the  recovery  of 
such  real  estate,  or  the  rents  and  profits  thereof 
or  any  part  thereof  respectively,  unless  and 
until  the  intestacy  of  the  deceased  shall  be 
shown  by  a  certificate  of  intestacy  :  Provided, 
that  the  Court  may,  if  it  shall  so  think  fit,  dis- 
pense, with  such  certificate  of  intestacy  in  cases 
of  waste,  or  other  cases  requiring  the  immedi- 
ate interposition  of  the  Court. 

39.  A  certificate  under  the  seal  of  the  Court 
of  the  intestacy  of  any  deceased  person,  while 
unrecalled  or  unrevoked  by  decree  or  order  of 
the  Court,  shall  be  conclusive  evidence  in  the 
Court,  except  in  suits  or  proceedings  therein 
in  which  the  intestacy  may  be  in  contest,  and 
in  all  other  Courts  and  before  all  other  tri- 
bunals, that  such  person  died  intestate  as  to 
his  real  estate,  and,  except  in  such  suits  or 
proceedings  as  aforesaid,  no  evidence  to  the 
contrary  thereof  shall  be  received  or  receivable. 

40.  Where  a  person  has  died  or  shall  die 
wholly  intestate  as  to  his  personal  estate,  or  leav- 
ing a  will  affecting  personal  estate,  but  without 
having  appointed  an  executor  thereof  willing 
and  competent  to  take  probate,  and  it  shall  ap- 
pear to  the  Court  to  be  necessary  or  convenient 
in  any  such  case  to  appoint  some  person  to  be 
the  administrator  ot   the  personal  estate  of 
the  deceased  other  than  the  person  who,  if 
this  Act  had  not  passed,  would-  by  law  have 
been  entitled  to  a  grant  of  administration  of 
such  personal  estate,  it  shall  not  be  obligatory 
upon  the  Court  to  grant  administration  of  the 
personal  estate  of  such  deceased  person  to  the 
person  who,  if  this  Act  had  not  passed,  would 
oy  law  have  been  entitled  to  a  grant  thereof, 
but  it  shall  be  lawful  for  the  Court,  in  ita  dis- 
cretion, to  appoint  such  person  as  the  Court 
shall  think  fit  to  be  such  administrator,  and  if 
in  the  judgment  of  the  Court,  under  the  special 
circumstances  of  any  particular  case,  it  shall 
be  proper  or  advisable  so  to  do,  to  appoint  as 
sQcn  administrator  a  person  to  be  under  the 
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immediate  control  of  and  immediately  account- 
able to  the  Court,  and  to  allow  to  such  person 
such  remuneration  out  of  the  estate  as  the 
Court  shall  think  fit. 

41.  It  shall  be  lawful  for  the  Court  to  ap- 
point an  administrator  to  the  personal  estate  of 
any  deceased  person  pending  any  suit  in  the 
Court  touching  the  validity  of  any  will  of  such 
deceased  person,  or  for  the  obtaimng,  recalling, 
or  revoking  any  probate  of  a  will  or  any  grant 
of  letters  of  administration  of  his  personal 
estate;  and  the  administrator  so  appointed 
shall  have  all  the  rights  and  powers  of  general 
administrators  other  than  the  right  of  distri- 
buting the  residue  of  such  personal  estate  after 
payment  of  the  funeral  expenses  and  debts  of 
such  deceased  person,  except  so  far  as  such 
rights  and  powers  may  be  limited  or  restricted 
by  any  order  of  the  Court;  and  every  such 
administrator  shall  be  subject  to  the  immedi- 
ate control  of  the  Court,  and  act  under  its 
direction. 

42.  It  shall  be  lawful  for  the  Court  to  ap< 
point  a  receiver  of  the  real  estate  of  any  de< 
ceased  person  pending  any  suit  in  the  Court 
touching  the  validity  of  any  will  of  such  de- 
ceased person,  or  for  the  obtaining,  recalling, 
or  revoking  any  probate  of  his  will,  or  certifi- 
cate of  intestacy  as  to  his  real  estate. 

43.  It  shall  be  lawful  for  the  Court  to  direct 
that  administrators  and  receivers  appointed  by 
the  Court  pending  suits  therein  in  matters  of 
testacy  ana  intestacy  should  receive  out  of  the 
personal  or  real  estate  of  the  deceased,  as  the 
case  may  be,  such  reasonable  remuneration  as 
the  Court  shall  think  fit. 

44.  After  any  administration  shall  have  been 
granted  by  the  Court  of  the  personal  estate  of 
any  deceased  person,  or  any  part  thereof,  no 
person  shall  have  power  to  sue  or  prosecute 
any  suit  or  otherwise  act  as  executor  of  the  de- 
ceased as  to  the  estate  comprised  in  or  affected 
by  such  grant  of  administration  until  the  same 
grant  shall  have  been  by  act  of  the  Court  re- 
voked or  declared  to  have  been  determined. 

45.  The  revocation  or  determination  by  act 
of  the  Court  of  any  temporary  administration 
granted  by  the  Court  shall  in  nowise  prejudice 
any  proceedings  at  law  or  in  equity  which  may 
have  been  commenced  by  or  against  any  admi- 
nistrator  so  appointed ;  but  a  suggestion  may 
be  made  upon  the  record,  of  the  revocation  or 
determination  of  such  administration,  and  of 
the  grant  of  probate  or  administration  which 
shall  have  been  made  consequent  upon  such 
revocation  or  determination ;  and  the  proceed- 
ings which  shall  have  been  commenced  by  or 
against  the  administrator  whose  administration 
shall  have  been  so  revoked  or  determined  shall 
be  continued  in  the  name  of  the  executor  or 
administrator  constituted  or  appointed  in  his 
place,  in  like  manner  in  all  respects,  with  refer- 
ence to  liabilitv  to  costs  and  otherwise,  as  if 
the  proceeding  nad  been  originally  commenced 
by  or  against  the  executor  or  administrator  so 
last  established  or  appointed. 

46.  The  Court  shall  have  the  same  or  the 
like  power  and  control  over  all  wills  and  testa- 1 


mentary  instruments,  and  over  all  papers  or 
writings  purporting  to  be  testamentary,  as  tiic 
Prerogative  Court  now  has  or  can  exercise  with 
respect  to  matters  within  the  jurisdiction  of  the 
same  Court. 

47.  The  Court  shall  also  have  jurisdiction  to 
order  the  removal  from  the  registrv  or  the  can- 
cellation of  any  will  which  may  oe  shown  to 
the  satisfaction  of  the  Court  to  have  been 
forged,  or  the  cancellation  or  restoration  of 
any  part  of  a  will  which  may  be  shown  to  have 
been  forged,  altered,  or  tampered  with. 
[To  be  continued,'] 


REPRESENTATIVES   OF  THE   PRO 
FESSION  IN  PARLUMENT. 

INNS   OF   CHANCERY  AND   ATTORNEYS. 

A  CONSIDERABLE  time  before  the  Go- 
vernment plan  was  announced,  we  urged 
the  claims  of  the  larger  branch  of  the  Pro- 
fession to  be  represented  in  the  House  of 
Commons.  The  measure  having  been  post- 
poned till  the  end  of  April,  it  is  scaiody 
necessary  at  present  to  consider  its^  de- 
tails and  the  proposed  extent  or  hmits 
of  the  constituency,  or  the  legal^  classes 
to  whom  the  power  of  election  is  to  be 
confided.  The  Graduates  of  the  London 
University,  as  an  educated  class,  and  Bar- 
risters-at-Law,  as  Members  of  the  Inns  of 
Court,  are,  it  seems,  to  have  votes,  nad 
it  can  scarcely  be  intended  to  exclude  the 
general  body  of  Attorneys  and  SoUdtors. 
It  may  be  further  anticipated,  that  as  the 
members  of  the  smaller  Colleges  or  Halls 
of  the  Universities  of  Oxford  and  Cambridge 
are  represented,  so  will  be  the  members  of 
the  Inns  of  Chancery,  composed  for  die 
most  part  of  attorneys,  and  connected  by 
ancient  usage  with  the  Inns  of  Court. 

We  invite  the  communications  of  our 
readers  on  the  views  entertained  by  them 
on  this  important  subject. 


REGISTRATION  OF  BILLS  OF  SALE 
BILL. 

This  Bill  recites,  that  frauds  are  fre4][ueDtly 
committed  upon  creditors  by  secret  bills  of 
sale  of  personal  chattels,  whereby  persons 
are  enabled  to  keep  up  appearances  of  being  in 
good  circumstances  and  possessed  of  property, 
and  the  grantees  or  holders  of  such  bills  of 
sale  have  the  power  of  taking  possession  of  the 
property  of  such  persons,  to  the  exclusion  of 
the  rest  of  their  creditors ;  and  for  remedy  pro- 
poses to  enact — 

Every  bill  of  sale,  made  by  any  person  Uablo 
to  become  bankrupt,  either  absolutely  or  con- 
ditionally, or  subject  or  not  subject  to  any 
trusts,  and  whereby  the  grantee  shall  have 
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power  to  seise  anv  property  comprised  therein, 
and  every  scheaule  thereto,  or  a  true  copy 
thereof,  and  of  every  attestation  of  its  execu- 
tion, shall,  toflrether  with  an  affidavit  of  the 
time  of  its  being  made,  and  a  description  of 
the  residence  and  occupation  of  the  person 
makiDflr  the  same,  and  of  every  attesting  wit- 
ness thereto,  be  filed  with  the  clerk  of  docquets 
and  judgments  in  the  Queen's  Bench,  within 
21  days  after  the  making  such  bill  of  sale  (in 
like  manner  as  a  warrant  of  attorney),  other- 
wise such  bill  of  sale  shall  be  null  and  void  as 
against  assignees  in  bankruptcy  or  insolvency, 
or  under  any  assignment  for  the  benefit  of  cre- 
oitors,  and  as  against  persons  seizing  under 
any  process  in  law  or  equity ;  (s.  1). 

Any  defeasance,  or  condition  or  declaration 
of  trust,  not  contained  in  the  body  of  bill  of 
sale,  shall  be  taken  as  part  thereof,  and  be 
written  on  the  same  paper  or  parchment,  be- 
fore filing  the  same,  otherwise  such  bill  of  sale 
sball  he  null  and  void ;  (s.  2). 

The  Queen's  Bench  officer  shall  keep  an 
uphabetical  list  of  every  bill  of  sale,  containing 
the  name,  address,  and  description  of  the  per- 
Bon  making  the  same,  and  of  the  person  to 
whom  it  is  given,  whether  absolute  or  con- 
ditional, together  with  the  number  and  the 
oate  of  executing:  and  filing  the  same,  and  the 
•urn  for  which  given  and  when  and  how  made 
^yable,  according  to  the  form  in  Schedule. 
And  such  book  may  be  searched  by  all  per- 
sons at  all  reasonable  times,  on  payment  for 
^▼ery  search  against  one  person  of  6d.  And 
m  addition  to  such  book,  the  officer  shall  keep 
another  book  containing  the  name,  address^ 
and  description  of  the  person  making  such 
huls  of  sale,  and  also  of  the  persons  to  whom 
^  tame  shall  be  given,  but  containing  no 
™rther  particulars,  which  all  persons  shall  be 
permitted  to  search  for  themselves  on  payment 
0^1*.;  (8. 3), 

A  fee  of  If.  to  be  paid  for  filing  and  entering 
wenr  bill  of  sale  or  copy  thereof;  (s.  4).  . 

Office  copies  or  extracts  to  be  given  on  pay- 
ing the  usual  rates  for  office  copies  of  judg- 
«ent«;(8.6). 

A  Judge  of  the  Queen's  Bench  may  order  a 
memorandum  of  satisfaction  to  be  written  on 
^y  bill  of  sale  or  copy,  if  it  shall  appear  the 
«bt,  for  which  it  is  given  as  security,  shall 
have  been  discharged;  (s.  6). 
interpretetion  of  terms ;  (s,  7). 


COUNTY  COURT  EXTENSION  ACT 
EXPLANATION. 

The  Bill,  after  reciting  that  doubts  have 
*"*«;  touching  the  construction  of  the  13  & 
Y  ;*?*•  ^'  61»  8a.  14, 17,  proposes  to  enact 
ui  "gilt  of  appeal  given  by  the  said 
Hth  section  shall  extend  to  all  cases  in 
^*»ch  jurisdiction  is  given  by  the  said  17th 
section  in  consequence  of  the  agreement  of 
Pwties. 


This  bill  is  brought  forward  in  conse- 
(}lience  of  the  decision  of  the  Court  of  Ex- 
chequer in  Jansena  v.  Grove  (reported  23 
Law  J.,  N.  S.,  Exch.  91 ;  ante,  p.  248), 
that  an  appeal  does  not  lie'  from  the  de- 
cision of  a  County  Court  Judge  in  a  case 
submitted  under  s.  1-7  by  the  consent  of 
both  parties,  where  the  subject-matter  ex- 
ceeds 50/. 


MANCHESTER  COURT  OF  RECORD. 

XXTBNSION   OF  POWBRS. 

Thr  following  is  an  analysis  of  the  Bill  just 
brought  in  by  Mr.  Milner  Gibson.  We  have 
printed  in  UalieB  some  of  the  daoses  which  re- 
quire attention : — 

Jurisdiction  of  Court  to  be  co-extensive  with 
borough. 

Recorder  to  be  Judge. 

Recorder  may  appomt  a  deputy. 

Remuneration  to  the  recorder. 

Orders,  See,  may  be  made  by  or  before  the 
registrar  in  the  absence  of  the  recorder. 

Courts  to  be  held  six  times  yearlv. 

lime  and  place  for  ordinary  business  of 
Court. 

Notice  of  holding  Courts. 

Rules  for  regulating  Court  to  be  made  and 
signed  by  recoraer,  confirmed  by  Judges,  and 
in  accordance  with  this  Act. 

Council  to  appoint  a  registrar,  officers  of  the 
Court,  and  serjeant-at-mace. 

Penalties  on  registrar  for  acting  improperly. 

Council  may  appoint  clerks,  criers,  &c. 

Registrar  may  appoint  a  deputy. 

Registrar  and  seijeant-at-mace  to  give  <se- 
curity. 

'  Payment  of  salaries  to  deputy  Judge,  regis- 
trar,  seijeant-at-mace,  &c. 

Attorneys  of  Superior  Courts  may  practise  j 
8.  20. 

Council  to  determine  fees  payable  to  regis- 
trar and  officers  of  the  Court. 

Council  may  alter  fees. 

Table  of  fees  to  be  hung  up. 

Fees  to  be  received  by  registrar  and  carried 
to  account  of  the  general  fund  of  ''The  Bo- 
rough Court  of  Record." 

Registrar  to  render  account  to  council  or 
treasurer,  and  pay  over  moneys  as  council  shall 
direct. 

Moneys  paid  to  treasurer  to  be  carried  to 
account  of  '*The  General  Fund  of  the  Oity 
Court  of  Record,"  and  how  to  be  applied. 

Expenses  of  the  Court  may  be  paid  out  of 
the  city  fund. 

AU  powers,  ^-c.  by  law  vested  in  inferior 
Courts  qf  Record  in  which  a  barrister  of  Jive 
years*  standing  presides  as  Judge,  granted  to 
the  Borough  Court  of  Manchester  j  s.  28. 

Process  of  Court  to  be  under  seal. 

No  privilege  allowed. 

Restrictions  as  to  plea  in  abatement  for  non- 
joinder of  co-defendant. 


i^6 


>  MoBchdiUr  Qmrt  ff  R$card^Exlmmm  ^  PoiMf«««- 


Witne$$0s  oui  qf  jurisdieiioM  may  be  sented 
with  ntbpmiui :  8.  3i2. 

'If  ruka  of  Court  omnot  be  enforced,  ihef 
mftf  be  nuuie  ridei  of  one  of  the  Superior 
CourlB* 

jCtoaet  not  to  be  removed  before  judfinent 
except  by  Judge's  order  or  on  joenrily. 

.Write  to  xemore  caneee  to  be  lodged  wttbin 
a  montb  after  dedaration. 

Officers  taking  any  fee  betides  tbe  fee  al- 
lowed, to  be  diffcbarged. 

'  ynritation  of  actions  for  proceedings  in  exe- 
•cnlion  of  this  Act 

Writs  for  commenceiiiciit.of  actions. 

Indorsement  of  debt  and  costs  ouwrit  and 
•coj3y,  with  notice  that  proceedings  will  be  stayed 
on  payment  witbin  four  days. 

Teete  of  writs. 

-Cbwctf  My  Mnrfvr  tkat  tiu  wrU  of  mmmfm$ 
map  be  served  in  any  part  of  England  or 
Wales;  8,  41. 

'All  further  proceedings  to  be  bad  as  usual. 

Proceedings  to  be  stayed  in  certain  cases. 

Proceedings  on  defendant  confessing  part  of 
4ebt. 

Applications  without  entering  an  appearance. 

^ode  of  objecting  to  the  jurisdiction. 

Appearance  and  proceedings  in  default  of 
appearance. 

Cost  of  judgment  to  be  fixed  by  registrar. 

Joinder  of  parties. 

Joinder  of  Comes  qf  AoHon. 

Different  causes  of  action  nay  be  joined ; 
but  separate  trials  may  be  ordered. 

'Questions  by  consent  without  pleading. 

A  special  case  may  be  stated  for  the  opinion 
ofxmet^the  Swperiitr  Coarts  at  Westminster, 

Special  case  to  be  transmitted  by  the^registrar 
to  the  rule  department, 

'Upon  proanetion  to  registrar  of  rule  to  Su^ 
perior  Courts,  judgment  to  be  entered;  ss.  52,, 
L3,  54. 

Pleadings  in  general. 

Objections  by  way  of  special  demurrer  taken 
away. 

'Declaration  and  particulars  of  demand. 
.    Pleas  and  subsequent  pleadings. 

Defendant  to  plead  in  eight  days. 

Pleas  puis  darrein  continuance,  when  and 
how  to  be  pleaded. 

'Money,  now  paid  into  Court. 

Examples  of  pleadings. 

Admission,  Production,  and  Inspection  ofDo' 
cuments* 
•Admissbn  of  documents. 
Production  and  inspection  of  documents. 
Judgment  by  defoult. 

Notice  of  Trial  or  Inquiry,  and  Countermand, 
and  Costs  of  the  Day,  and  Judgment  for  De- 
fault  in  not  Proeee&ig  to  Trial, 
Proceeding  where  plaintiff  neglects  to  bring 

issue  on  to  M  tried. 
Defendant's  right  to  try   upon  default  of 

plaintiff,  preserved. 

Jurors* 
"Who  to  be  jurors. 


Copy  of  tha  bnrnets  roll  to  b«< 
registnur. 

Registrar  to  summon  jury. 

Fine  on  jurors  for  noa-attoodaaee. 

Members  of  the  Conndl,  &c^  exempt  frail 
earring  on  juries. 

Mode  of  obtaining  •P^cial  jury. 

Notice  to  registrar  of  trial  bj  apedal  jniy. 

Spedal  juries. 

Special  juries  to  be  wimmnncd  to  try  all 
special  jury  causes. 

Cosu  of  special  jury. 

Tales  de  circumstantibns* 

View. 

Cross  judgments. 

Execution. 

Provision  for  issuing  and  renewing  wnU  et 
execution  and  for  mainUining  pncedesce 
thereof.  , 

Production  of  renewed  writ,  eridence  » 
renewal. 

Detention  of  persons  in  custody. 

Revival  of  Jwdgmmt. 
Proceedings  to  revive. 
Death,  marriage,  and  bankruptcy. 
Arrest  of  judgment  and  judgment  aes  o6- 
stante  veredicto. 

Judgment  and  £mciiIm»,  Nam  Triak,  asi  m- 
taring  Nonsuits  and  Verdiets. 

Coats  may  be  tasMd  and  eareeadon  issoedon 
any  day  subsequent  to  the  trial. 

Judge  may  hold  Coot  for  trial  of  israeiof 
law  only.  . 

Power  to  the  recorder,  wken  out  of  theotf, 
to  hem"  motions. 

Rules  to  enter  verdict,  Ac,  to  be  movefl  »- 
fore  any  of  the  CotirU  of  WeatmineCer  by  mn. 

Not  to  take  away  power  of  grantmg  nc* 
trials. 

New  trials  may  be  moved  for  in  the  Sopenor 
Courts  on  certain  conditiona.  . 

Removal  of  judgmento  in  the  Supencr 
Courts. 

Proocedtngs  in  JSmr, 

Proceedings  in  error.  . 

No  execution  shaU  be  stayed  by  writ  of  error 
except  on  certain  conditions. 

Action  qf  Ejectment. 

Provisions  as  to  ejectment.  .      . 

Judgment  for  not  proceeding  to  tnai  «»^ 
notice.  . 

Amendment  of  proceedings  by  recorder. 

General  rules  may  be  made,  ^^ 

In  cases  not  provided  for,  ruhs  of  Supensr 
Courts  may  be  adopted. 

Ajfldauita. 

AffidaviU  may  be  awom  out  of  jarisdictwi. 

Plaintiff  recovering   not   exceediag  5^^J 
action  of  contiaet,  and  40i.  in  acto»  ■» 
wrouff,  to  have  no  costa.  ^. 

Judge  at  trial,  or  other  presidug  oacer,  v^j 
certify  to  entitle  plaintiff  to  costa.     .-.  t^- 

If  the  Court  make  an  order,  rt««tiff  to  Hare 
coats. 


Cotu$HiMm  f^SUamet^ 

BEomintaum  of  WUfwun  mable  to  attend  the 
TrkatmdmtmeMue  Abroad. 

Depositions  of  witaessM  may  be  taken. 

Compelling  attendance  of  witnesses,  or  pro- 
duction of  documents  —Payment  of  expensep— 
Si  to  production  of  documents. 

Commission  to  examine  witiiesses  but  of 
EnfflaMl. 

Examination  of  prisoners. 

Examination  of  witnesses  to  be  taken  upon 

The  persons  appointed  for  taking  ^y^miym^ 
tions  may  report  to'fiie  Court. 
Costs  of  order  and  proceedm^s. 
Restriction  as  to  reading  depositions. 

hUerpieader. 
Interpleader  by  deteidftnt  ia  actkm. 
Judgment  and  dedsion  inaL 
Qaim  of  party  not  appearing,  barred. 

Rules,  Ac,  may  be  entered  of  ncord. 

Attendance  of  witnesses. 

Powers  of  Superior  Court  or  Judge  thereof 
to  be  exercised  by  the  Court. 

Powers  of  Master  of  Superior  Court  to  be 
exercised  by  registrar. 

Powers  of  Master  and  Judge  under  Common 
l«f  Arocednn  Act  sortOBdad  to  reoordsr  and 
raostrar.   . 

Rorms  refeiped  i»  in  the  Goaunoo  Law  Pn»- 
cewre  Act  applied  to  this  ActL 

rower  tatake  reoovnisances. 

w»l  for  the  custody  of  parties  in  exeeutkm. 

rrorisiotts  as  to  debtors  in  execution  to  ex- 
tend  to  persons  in  custodv  under  orders,  &c 

Persons  committed  under  8  &  9  Vict.  c«  127, 
^f  be  sent  to  city  gaoL 

Costs  of  hearing,  &c.,  to  form  part  of  sub* 
oe^nent  costs,  within  meaning  of  8  &  9  Vict. 

WwrranU  of  eommtmmi  tmder  8  4»  9  Vici. 
e>  127,  nu^  be  emoaUd  out  cf  jnriedwtioa ; 
8. 129. 

Actions,  ftc,  commenced  when  Act  comes 
rnftf  operation  not  to  abate. 


CONSTRUCTION  OP  STATUTES. 

COMMON  LAW  PROCBDURB  ACT.  —  ORDXR 
*^R  LXAVX  TO  PROCBKD  AS  IF  PBR80N- 
A'L  SBRTICX  BFFXCTBD.— ^SBTTIN'O  ASIDB 
ftNAL  rdDOMBNT. — AFFIDAVIT. 

br  an  action  to  recover  a  pepalty  of  lOOi. 
Wider  the  25  Geo.  3,  c.  36,  s.  2,  the  writ  was 
specially  indorsed  under  the  15  &  16  Vict.  c. 
76,  s.  25,  bn&  the  endeavours  to  serve  tiie  de- 
fendant pereonally  therewith  were  inefiectud. 
Tbe  plaintiff  then  obtamed  a  Judge's  order 
^"^r  ••  17,ior  libeHy  to  proceed  a&  if  per- 
•oaal service-had  been  eflfected  upon  notkeof 
^f  aFpBca&n  for,  and  copy  of,  the  order 
°^  left  at  the  defendant's. resideoce^r-^xe* 
CQ^OQ  not  to  issue  until  eight  days  after  such 
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notice  and  copy  order  had  been  to  left.  The 
plaintiff,  however^  signed  final  judgment  on 
the  sameday  as  thej  wera  left,  and  a  Judge's 
order  was  thereupon  obtained  setting  it  aside 
and  letting  the  defendant  in  to  defend  under 
s.  27,  without  affidavit 

On  motiott  to  rescind  liie  Judgefs  eider 
•ttting  aside  the  judgment,  Parke,  B^  said« 
—''The  words  used  by  the  Legisl«taie  in  the 
27th  section  are,  not  that  the  defendant  shall 
be  let  in  to  defend  'upon  anaffidavitol  merits' 
msvely,  but  'upon  an  application  supported  by 
satisfiietory  affidavits  accounting  for  thenon* 
appeannce,  and  disclosing  a. defence  upon  the 
*  My  impresaion  isy  that  tlw  aeetiim 
be  taken  to  reqiure  the  defendant  to 
make  such  an  affidavit  in  all  cases,  Sij^immo 
the  application  to  sign  judgment  were  ground* 
ed  wholly  upon  affidavits  containing  a  variety 
of  false  statements,  every  one  of  which  the  de» 
feudant  is  able  to  contradict  and  disprove, 
could  it  be  said  that,  because  the  plaintiff  has 
succeeded  in  hie  applicaUon  by.  sneb  iidae 
atatements,  it  woidd-  be  incumbsiit  upon  tbe 
defendant  to  nuke  an  affidavit  disdonng  the 
merits  ci  fab  eaae?  I  cannot  help  thinkiBg^ 
that  the  affidavit  of  meritv  is  only  required 
where  the  Judge  is  of  opinion  that  the  judg* 
ment  has  been  regularly  signed ;"  and  hekl  that 
the  plaintiff  was  entitled  to  sign  judgment  at 
onee  under  s.  27.  Hall  v.  Scoteon,  9  Exch.  R. 
236. 


TESTIMONIALS  OF  PERPETUAL 
COMMISSIONERS. 


Thb  Testunmriab  required  by  the  Lord  Chief 
Justice  in  support  of  an  application  from  a 
country  solicitor  to  be  appointed  a  Perpetual 
Commissioner  for  taking  the  acknowledgments 
of  Married  Women  are  usually  as  foUow : — 

A  memorial  stating-  how  long  the  applicant 
has  been  admitted,,  and  how  long  resident  and 
practising  in  the  city  or  town  where  he  eeeka  to 
be  appointed, — stating  also  how  many  Conunis- 
sioners  there  now  are  in  the  city  or  town,  and 
how  far  from  othev  places. 

Testimonials  of  fitness  and  respectability 
should  be  left  from  inhabitants  of  the  place, 
particularly  barristers,  clergymen,  and  bankers , 
and  the  recommendation  of  the  member  repre« 
senting  the  town  or  borough  in  Parliament  is 
desirable. 
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SHERIFFS,  UNDER-SHERIFFS, 
JVo^e.— Warrants  are  not  flrrantcd  in  Town  for  those  Places  marked  (•) 
ENGLAND. 
Countia,  Sje*  Sheriffu 

Bedfordshire  ••         ••    Fredetick  Chtrles  Polbill  Taroer^  of  Howborj  Hall,  Bedford,  Eaq.     •• 

Berkshire James  Josiah  Wheble.  of  Bulmerthe  Coart,  Esq.    ••  ••  •• 

Berwick-apon-Tweed  ••    Geoiig;e  Johoston,  of  Berwick-on-Tweed,  Esq.        ••  ••  •• 


*Bri8tol,  City  of        ..         ..  Philip  John  William  Miles,  of  Bristol,  Esq. 

Buckinghamshire     ••         ••  Henry  Homer,  of  Stockgrore,  Leighton  Baznrd,  Esq.  •• 

Cambridge  and  Honts.       ••  George  William  Rowley,  of  the  Priory,  St.  Neots,  Hunts,  Esq. 

^Canterbury,  City  of  ••         ••  Joseph  Jackson,  of  Canterbnry,  Esq.        ••  ••  ••         ^  •• 

Cheshire Eras.  Dukinfield  Palmer  Aitley,  of  Dakinfield  Lodge,  Dnkinfield,  £«]. 

'Chester,  City  of       ••         ••  Samuel  Peacoek,  of  Cheater,  Esq.  ..  ..  ••  •• 

*Cinque  Ports  ••         ••  The  Most  Ndble  James  Andrew,  Marqaia  of  Dalhoasie         •• 

'Cornwall Francis  Howell,  of  Etby,  near  Lostwithiel,  Esq.      ••  ••  •• 

*Camberland Thomas  Alison  Hoakins,  of  Higham,  near  Coekermoath,  Esq.  •• 

'Derbyshire William  Drury  Lowe,  of  Locko  Psik,  Esq.  ••  ••  •• 


Deronahire Richard  Somroers  Gard,  of  Rongemont,  Esq.  ••  •• 

Dorsetshire .Sir  Henry  Oylander,  of  Pamham  House,  near  Beaminster,  Bart. 

'Durham        ..         ••         ••  Henry  John  Baker  Baker,  of  Elemore  Hall,  Durham,  Esq.    .. 

Essex  Thomaa  White,  of  Manor  House,  Weathersfield,  Esq. 

'Exeter,  Citr  of        ••         ••  Joseph  Sheppard,  of  Cowley  House,  near  Exeter,  Esq.  •• 

'Glouceaterabire        ••         ••  John  Henry  El  wee,  of  Colesbome,  near  Cheltembam,  Esq.  •• 

'Gloucester,  City  of  ••         ••  Robert  Heane,  of  Gloucester,  Esq.  ••  •• 

Hampshire Jeremiah  Robert  Ires,  of  Bentworth  Hall,  near  Alton,  Esq. 

Hertfordshire  ..         ••  Robert  Hanbury,  of  Poles,  Thnmridge,  Esq.         ••  •• 

Herefordshire  ..         ..  Eliaa  Chad  wick,  of  Puddlestone  Court,  Esq.  •• 

Huntingdon    and  Cambridge  George  William  Rowley,  of  the  Priorv,  St.  NeoU,  HuaU,  Esq. 

Kent ••  Alexander  Glendining,  of  Ashgrore,  SeTenoaks,  Esq. 

'Kingston-npon-HolI..         ••  Charles  LiddeU,  of  Hull,  Esq.   ••  ..  .'•  •• 

Lsncsahire Richard  Fort,  of  Read  Hall,  Esq.  .. 

^Leicestershire  ••         ••  Henry  Corles  Bingham,  of  Wortnaby  Hall,  Esq.    ..  •• 


'Lichfield,  City  of    ••         ..  Joseph  Naden,  of  Lichfield,  Esq.  ..  •• 

Lincolnshire..         ••         ••  Anthony  Willsoo, of  Ranoeby  Hall,  Esq.  ••  •• 

'Lincoln,  City  of      ..        ••  Theodore  Trotter,  of  Lincoln,  Esq.         ..  ••  ••  ** 

London,  City  of      ..         ••  C  David  Williams  Wire,  of  9,  St.  Swithin's  Lane,  Esq, 

Middlesex {  George  Appleton  Wallis,  of  t,  Phtlpot  Place,  Philpot  Lane 

'Monmoathahire        .•         ••  Iliomas  Brown,  of  Ebbw  Vale,  Monmouth,  Esq.     ..  ••  •* 

'Newcastle-upon-Tyne  ..  John  Gibson,  of  Newcastle-on-Tyne,  Esq.  ••  ••  •* 

Norfolk         Benjamin  Bond  Csbbell,  of  Cromer  Hall,  Cromer,  Esq.  M. P.  •• 

Northamptonahire    ••         ..  The  Right  Hon.  The  Lord  Henley,  of  Waterford  Hall  •• 

Northumberland      ••         ••  —— Widdrington,  of  Newton,  Northumberland,  Esq.  ••  •• 

'Norwich,  City  of      ..         ••  Henry  Birkbeok,  of  Norwich,  Esq.  ••  ••  •• 

Nottinghamshire      ••         ••  Samuel  Bagnall  Wild,  of  Costock,  Esq.     ••  ••  •• 

'Nottingham,  Town  of  ..  Anthony  John  Mondella,  of  Nottingham,  Esq.        ••  ••  ** 

Oxfordshire •  John  William  Fane,  of  Wormsley,  Esq.    ••  ••  ••  ** 

Poole,  Town  of        ••         ..  Alfred  Crabb,  of  Poole,  Eso.      ••  ..  ..  •• 

Rntlandahire Robert  Lee  Bradahaw,  of  Tmwell,  near  Stamford,  Esq.  -*  »,  ..^ 

Shropshire Robert  Aglionby  Slsney,  of  Hatton  Grange,  newr  Shiflnsl,  and  WalftiA 

Manor,  Shrewabnry  ••  ••  ••  ••  ** 

Someraetahire  ..         ••  Jamea  Curtis  Somerrille,  of  Dinder,  Esq.  ••  .•  ** 

'Southampton,  Town  of        ••  Richard  Coles,  of  Southampton,  Eaq.       ..  ••  •• 

Staffordahire  ••         ••  John  Darenport,  of  Westwood  Leek,  Esq.  ••  ••  ** 

'Suffolk  Major  Windsor  Parker,  of  Clopton  Hall,  Rattlesden,  Esq.  •• 

Sorrey  Robert  Gosling,  of  Botleys  Park,  Chertsey,  Esq.    •• 

Sassez  John  Day,  of  Newick,  Esq. 

Warwickshire  ..         ••  Wm.  Chaa.  Alston,  of  Elmdon  Hall,  Warwick,  Esq. 

Westmoreland  ••         ..  John  Wilson,  of  the  Howe,  Windermere,  Esq.        ..  ••  '* 

'Wiltshir Edmund  Lewis  Clutterbock,  of  Hardenhuish  Park,  Chtppeahan,  Esq.  •• 

'Woroestershire        ••        ..  Edward  Beaxeroft,  of  Mere  Hall,  Esq.      ..  •• 

'Worsester,  City  of  ••        ..  William  Cowell,  of  Worcester,  Esq. 
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DEPUTIES,  AND  AGENTS,  FOR  1864. 

—Office  Hours,  in  Tenn,  from  11  till  4 ;  and  in  Vacation,  from  11  till  3. 


ENGLAND. 


Under-Shtriffu 

Est  Eaglet,  jon.,  Bedford  (A.U.,  G.T.Tajlor, 

18,  Feetberatone-bldge.,  Holborn)  .. 
Joba  Jacksoo  Blandy,  Readior  •• 

Rt.  Doaglaa,  Berwiek-on-Tweed  (A.  U.,  Rt.  Home, 
Bermck-on-Tweed)  ••  •• 

Waitam  Ody  Hare,  Small-etreet,  Bristol 

£.  R.  Barnes,  Aylesbury  (finn,  Tindal  &  Baynea) 

George  Frederick  Maule,  Hantingdon   .. 

Thomas  Thorpe  De  Lasimz,  Canterbary  •• 

Jo8.Hibbert,  Hyde  (A.  V„  Jno.  Hostage,  Chester) 

Joho  Hostage,  Chester  ..  •• 

TbofliasPaio,  Dorer  ••  •• 

J.  £.  Bailer,  56,  LincolnVitui-flelds  (P.  Glubb, 
Liskemrd)  ••  ••  ••  •• 

Edward  Bowe  Steel,  Cockemoath 

John  James  Simpson,  Derby  ••  ••  •• 

TboBss  Edward  Drake.  Exeter 

Branch  Fox,  Beaninster         ••  ••  •• 

William  Emerson  Wooler,  Durham        ••  •• 

W.T.Wade,  Great  Dunmow  (A.U.,  Gepp  and 

Veley,  Chelmsford)  .  • 

Edwin  Force,  Deanery-pl.,  Catbedral-yard,  Exeter 
Bump  and  Son,  S,  Berkeley-st^  Gloucester        •• 
TboDsa  Smith,  Gloueeater       ••  ••  •• 

J  •  M.  Carter  (lim,  Doon  and  Co.)»  Alfeaford      •  • 
Longmore,  Sworder,  and  LongsBore,  Hertford      •• 
T.Sale,  Leominster  (A.U.,  R.Underwood,  Hereford) 
G.F.Maole,  Hantingdon        ••  ••  •• 

W.  H.  Pahaer,  f4,  Bedford-row 
ThoBus  Holden,  Jan.,  Hull     •• 
Wilioo,  Son,  and  Deacon,  Preston        ••  •• 

£. H.M.Clarke,  Melton  Mowbray  (A.U.,BeUairs 

and  EddowM,  Leicester)  ••  •• 

John  Philip  Dyott,  Lichfield  •• 

M.P.Moore,  Slenford  (A.U.,  H. WiUiamB,Lincob) 

Richard  Mason,  Lincoln  ••  ••  •• 

Jai.  Anderton,  20,  New  Bridge-st.,  Blackfriais    •• 
Charles  Aagasdn  Smith,  Groom's  Hill,  Greenwich 
W.  W.  8.  J.  Woodhouse,  Abergarenoy  •  •  •  • 

John  Fenwick,  Newcastle-on-Tyne       •• 
T.M.Keith,  Norwich  (A. U.,  A.Taylor  and  Sons, 

Norwich)  ••  ••  ••  •• 

John  Becke,  Northampton       ••  ••  •• 

Robert  Leadbitter,  Newoaalle-4Mi-Tyne  ..  •• 

Arthur  Dalrymple,  Norwich    ••  ••  •• 

H.B.Campbell, Nottingham  (A.U.,  John  Brewster, 

Nottingham)      .•  ••  ••  •• 

Christopher  Swann,  Nottingham  ••  •• 

John  Marriott  Darenport,  Oxford  ••  •• 

H.  M.  Aldridge,  Poole  ..  ••  •• 

Beojimin  Adam,  Oakham       ••  •• 

WUHun  Henry  Cooper,  Shrewsbury      •• 
John  Kicboletu,  South  Petherton         •• 
William  Henry  Newman,  Southampton 
Robert  William  Hand,  Staffoid 
Jttnss  Sparke,  Bury  Su  Edmunds  • .  •  • 

C.  J.  Abbou,  8,  New  Inn  (A.  U.,  W.  H.  SmaUpiece, 
Goildibrd  ..  ••  ••  •• 

C. J.  Palmer,  t4,  Bedford-row 

Henry  Bfoor  G  riifitha,  Bixmingfaam        •  •  •  • 

Thomas  Harriaon,  Kendal       ••  ••  •• 

yveit  A  wdry,  Chippenham      ••  ••  •• 

H.  Beareroft,  Droitwich  (A.  U.,  Hyde  and  Tymba, 

JVorceater) 
WiUumi  Samuel  Price  Httghea,  Worcester . 


Deputia  and  7mon  Agentt* 


C.  Arrowamith,jun.,  40,  Deronsbire-st.,  Qoeen-sq. 
J.  S.  Gregory,  1,  Bedford-row. 

W.Pringle,  3,  KingVroad,  Bedford-row. 

Bridges,  Mason,  and  Bridges,  S3.  Red-lion>iqnare. 

Charles  Cooke,  7,  Liocoln^s-inn-fields. 

G.  L.  P.  Eyre,  1,  John-street,  Bedford-row.  • 

James  Fluxer,  10,  Sy mend's- inn. 

Chester,  Toulmin,  and  Chester,  11 ,  Staple-inn. 

Chester,  Toulroin,  and  Chester,  11,  Staple-inn. 

Kingaford  and  Co.,  ^3,  Essex-street. 

J.  E.BuUer,  56,  LincolnVinn-fields. 

Bischoff,  Coxe,and  Bompas,  19,  Coleman-atreet. 

Taylor  and  Colliason,  S8,  Great  James-st.,  Bedford* 

row. 
Buckley  and  Philbrick,  39,  Basinghall-street. 
George  Weller,  8,  King's-road,  Bedford-row. 
Pollard  and  HoUiogs,  Carlton-cham.,  IS,  Regent^it. 

Hawkins,  Bloxam,  and  Hawkins,  S.New  Boswell-ct« 
William  Harris,  5  Stooe-buildings,  LincolnVinn. 
White  and  Sons,  11,  Bedford-row. 
Trinder  and  Eyre,  1,  John-st.,  Bedford-row* 
Braikenridge  and  Sons,  16,  BartlettVbuildiags. 
Hawkins,  Bloxam,  and  Hawkins,  S,  NewBoswell-ct. 
GecPleydell  Wilton,  1,  Raymond'e-buildings. 
G.  L.  P.  £vre,  1,  John-street,  Bedford-row. 
Palmer  and  Co.,  S4,  Bedford-row. 
Hickaand  Son,  5,  GrayVinn-square* 
Ridsdale  and  Craddock,  Gray's-ion 

Chilton,  Barton  and  Johnson,  7,  Chancery-lane. 
Baxter,  Somenrille,  and  Co.,  48,  LincoIn*s-inn-fild8« 
Taylor  and  Colliason,  S8,  G  t.  Jsmes-st.,  Bedford-row* 
Taylorand  CoUisson,  S8,G  t.  Jamea-at.,Bedford-row. 
G.  W.K.PoUer,Secondaries'  Office, 5, Basinghall-st. 
Burchell  and  Hall,  Red-Uon-aquare. 
Gregory  and  Sons,  Clement*s-inn. 
Shield  &  Harwood,  10,  Clement's- lane,  l-ombard-st. 

Charles  Blake,  t,  SerjeantVinn,  Fleet-streeU 

A.  Mc.  A.  Low,  65.  Chancery-lane 

Thomas  Leadbitter,  7,  Staple-inn. 

Bircham,  Dalrymple,  and  Drake,  46,  Parliament^it. 

Taylorand  Colliason,  S8.Gt.James-at,Bedford-row» 
Holme,  LoftttS,  and  Young,  10,  New-inn. 
Daries,Son,&  Campbell,  17,  Warwick-at.,RegenUt. 
W.  Skilbeck,  19,  Southampton  Buildings. 
Bell.  Brodrick,  and  Bell,  Bew  Church-yard. 

H.  S.  Westmacott,  S8,  John-street,  Bedford-row. 
Dynes  and  Hanrey,  61,  Lincoln's-inn-fielda. 
W.  Braikenridge,  16,  Bartlett's-buildings. 
White  and  Sona,  11,  Bedford-row. 
T.  H.  Dixon,  5,  New  BosweU-court. 

Abbott,  Jenkins,  and  Abbott,  8,  New-inn. 
Palmer  and  Co.,  t4,  Bedford-row. 
Taylor  dt  Colliason,  S8,Gc.  Jsmes-st.,  Bedfordprow. 
Thomas  Johnston,  5,  Raymond-buildings. 
William  Lewis,  6,  Raymond-buildings. 

Hall  and  Hunt,  11,  New  Boswell-eoiirt. 
George  Becke,  44,  Bedford-row. 


ENGLAND. 

Gwfitia,  ^e.  Skirifu 

Yorkshire Heaiy  Willoiighbj,  of  BirdMll,  new  Kaltoa»  Esq. 

*Vork,  Citj  of         ••         ..    WaiitmCbailM  AndorsoB.of  Stooogmto,  York^  Ei^ 


^Aogleflej 
CamarYonsbire 
^Denbigbsbire 

*Fluiubire      . . 
^MerioDothibire 
Montgomeryshire 


NORTH  WALES. 

Robert  Briseo  Owen,  of  Havlfce,  near  BeaamartSj  E«i» 
Tboaaa  Lore  Uuoeoinbe  .Tones  Parry,  of  Madryn,  Esq. 
Richard  Jones,  of  Bellan  Phice,  Rnabon,  £sq« 


Henry  Raikes,  of  Uwynegrio,  near  Mold,  Es<|< 
George  Aagostus  Haddart,  of  Pli 
John  MichMl  Seveme,  of  Wallop 


George  Aagoatus  Haddar^  of  Plaaynuearfayn,  Esq. 


Breconsbire  . .         •• 
^Cardiganshire 
*Carmartben,  Borough  of 
^Carmartbensbiro 
^Glamorganshire 
^Harerfordweet,  Town  of 

*Pembrokeabire 

*  Radnorshire  ••         •• 


SOUTH  WALES. 

John  Powell,  of  Walton  Moant,  Brecon*  Esq.        •• 
Morgan  Jones,  of  Penlan,  Cardigan,  Esq. 
Nsthsniel  Williams,  of  Lammas  Street,  Carmarthen,  Esq. 
John  Jones,  of  Blaeaos,  near  Dandorery,  Eeq.       •• 
William  Llewellyn,  of  Court  Colman,  Bridgend,£sq. 
Henry  Phelpa  Goods,  of  Harerfordwest,  fiq. 


The  Hon.  Rt,  Fnlko  Greville,  of  Castle  Hall,  near  Milfoid 
John  Jones,  of  CefynfiMs  Nanmel,  near  Rbaymder,  Em|. 


POINTS  IN  COMMON  LAW 
PRACTICE. 

8SRYICX   OF   PROCBBDIKGS   IN  SJBCTMBNT. 
—15  &  16  VICT,  C.  76,  S.  170. 

A  COPY  of  the  declaration  and  notice  in 
ejectaaent  was  affixed  on  the  outer  door  of  pre- 
nuMe  which  were  shut  up  and  abandoned, 
anotlKf  copy  was  served  on  the  tenant's 
daughter  at  his  last  known  place  of  abode, 
another  copy  on  the  house  agent  employed  by 
him  to  let  die  premises,  and  another  copy  on 
his  attorneys,  who  had  acted  for  him  in  an 
action  of  debt,  and  in  which  a  Judge's  order 
had  been  drawn  up  by  consent  for  payment  of 
the  debt  and  costs  in  both  actions,  and  on  de- 
fstflt  for  liberty  to  proceed  with  the  action  of 
ejectment.  The  service  was  held  sufficient 
Doe  d.  Laundf  v.  Roe,  12  C.  B.  451. 

Under  the  15  &  16  Vict.  c.  76,  s.  170,  ser- 
vice pf  the  writ  of  summons,  which  is  substi- 
tuted for  the  proceeding  by  deehratioa  and 
notice,  is  to  be  made  in  the  same  manner  as 
an  ejectment  has  been  heretofore  served,  or  in. 
such  manner  as  the  Court  or  a  Judge  shall 
order,  and  in  case  of  vacant  possession  by 
pQctiag  a  copy  of  the  writ  on  the  door  of  the 
dwelling-hoMe  or  other  conspioiioat  part  of 
the  property* 


APFIDAVrr  OF  iSAKCR  W9m  AF^BABAKCIi 
WHBN  TO  BB  SWOEW.— 15  k  16  VICT.  C. 
76,  8.  34. 

A  motion.for  a  disCrni||M  to  compel  kbs^ 
pearance  of  the  defendudt  to  a  writ  of  torn- 
moB«  was  reldsed  where  the  affidavit  of  bis 
non-appearance  had  been  sworn  four  dsyt  fn- 
vioosly.    DHmkwater  v.  Milis,  12  C.  B.  452. 

The  proceeding  by  distriagne  to  compel  ap* 
pearasce  is  abolished  by  the  15  &  16  Vict  t, 
76,  s.  24,  but  search  must  still  be  made  i& 
order  to  obtain  leave  to  proceed  under  ••  17« 
And  see  Hooker  v.  Tbtmseiul,  1  Hodges,  fM; 
Spence  v.  Barker,  8  Dowl.  P.  C.  296. 

JirH^GMBNT  AS  IN  CA8B  OF  iTONSinT.— AF- 
FIDAVIT OF  DBFAULT  IN  PBOCBBDWO 
TO   TRY..  . 

The  affidavit  in  snpport  of  a  motion  for 
judgment  as  in  case  of  nonsuit  stated  tbtt 
issue  was  joined  and  notice  of  trial  givesi 
"  but  that  tile  phdntHT  did  not  proceed  to  triil 
of, this  cause"  in  punuance  thereof:  odd, 
sufficient,  and  that  tke  nsgatbiiig  the  ftit^ 
the  plaintifr  having  swce  proceeded  to  triil 
should  come  from,  the  plaintiE  iS4^  ^' 
HtMida^,  I  h.  M^  isF.  m.huhm^ 
prMsly  ovttruled.     BMbtum  v.  Aipl^  ^ 

Jtadgmentn  in  etMof  wmn^^^^V^ 
by  the  lyk  16  Viet  c,  7^,  s.  UX),  awl  »* 


ENGLilNU. 

UmiffShtrifu  Veputin  and  Tamn  Agintt, 

William  Grar^  York  .«  ••  ••   WiUiMuofi»llill,iiid  WiUiMOfoii,  10»Greit  Ji 

•irMt,  Bedford-row. 
Edward  Richard  Aodarwn,  Stooagata.  York      ••   Samuel  Jacktoa,  25,  Bedford^w. 
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NORTH  WALES. 


Themaa  Cwan,  LlaogafMi.  Anjleaaj  •• 
Hanrj  Seymour  Weatmaeott,  PwUliali  •• 
Edw.  l\jUiaoia,  Oaweatrf  (A.U.,  Ed.  WalUama, 

Vale-atreet,  Denbigh 
Arthur  Troo^hton  RoberU,  Mold 
Grifitb  Williama,  Uolgelly     •• 
Robert  Doreroux  Harriaon,  Welch  pool 


Abbott,  Jpttkins,  and  Abbott,  8,  New*ian. 
H.  S.  Waetniaoott,  «8,  Jobn-st.,  Bedford-row. 
Jamea  William  Dean,  Bloofflabury«a<iiiar«. 

Nathaniel  Cherles  Milne,  Temple.  « 

Charia«  Wilkin,  10,  Tokeobouse-yard. 
Ooorga  Faulkner,  1,  Badford-ff«w. 


SOUTH  WALES. 


Henry  Maybary,  Brecon 
Thomas  Morgan,  Cardigan       •  • 
Ricbird  Aubrej  Tbomaa,  Carmarthen 
Cbarlae  Biahop,  Llandovarj    •• 
Dtfid  Randall,  Neath 
William  Daris,  Haverfordwest 

JoMs  SumcMra,  Hagrarfordweat 
Richard  Wood,  Khajadar      .. 


Gregory  and  Sona,  ClementVinn. 
Trinderand  Eyre,  1,  Jobn-st.,  Bedford-row. 
Williams,  Hett,  and  Bowipan,  14,Gre8ham-st. 
Gregory  and  Sous,  Clement's4nn. 
Holme,  Loftus,  and  Young,  10,  New-ion. 
Nastinga,  Bast,  and  Smith,  5,  Southampton-street, 

Blocmisbary 
T.  L.  Marriott,  1,  Laneaater-placa,  Strand. 
Meredith  and  Co.,  8,  New^|uare,  Uncoln'-ion. 


ivictice  with  respect  to  judgment  for  defaolt 
in  not  proceeding  to  trial,  ia  either,  Ist,  to  ob- 
Uun  a  rale  under  a.  99»  for  the  coata  of  the  day, 
ttd  which  may  be  drawn  np  tm  q/Hdmi  intho 
ont  motion ;  or  2nd,  to  gire  the  20  days'  notice 
Qnder  s.  101,  to  tbe  plaintiff  to  try,  and  after 
nffgesting  on  tbe  record  hia  default,  to  aign 
judgment  for  costs ;  or  3rd,  to  take  down  tbe 
i  for  trial  by  proviao,  under  a.  1 16« 


LAW  OF  COSTS. 

WNDER  8  &  9  VICT.  C.  18,  8.  126.— "  FULL 
C08TS  AND  CRAROBa." — ON  COMPANY'S 
Diai*UTINO   RIGHT  TO   ESTATE. 

''Full  coata  and  charges,"  in  tbe  Lands* 
GUnaaa'  Conaolidation  Act,  8  &  9  Vict.  c.  18, 
«•  126,  payable  by  the  promoters  of  an  under- 
tdung,  wben  tbe  right  of  any  eatate,  intereat, 
or  charge  abaU  have  been  disputed  by  them 
•ad  dstecmined  in  favour  of  the  party  claiming 
^  aame, — construed  to  mean  costs  as  between 
^^tomey  and  client.  Doe  dam.  Hyde  t.  Mayor, 
4rc^  of  Bitm9huter^  12  C.  B.  474. 


tbe  aheriff,  be  appeared  by  counsel,  and  tbe 
jurf  only  gave  nominal  damages :  HM,  that 
the  plaintiff  was,  notwithatanding,  entitled  to 
bis  full  costs  under  tbe  13  &  14  Vict.  c.  61,  ss. 
1 1,  12.    G/yniit  V.  RoberU,  9  Each.  K.  253. 


^"^niR  13  &  14  VICT.  c.  61,  ow  JUDCmiNT 
BY  DEFAULT. 

^ot  defendant,  in  an  action  of  aaanmpait  to 
recoTsr  dasaagaa  for  the  impsoper  cuUivation 
ofadriB,  allowed  jodgmenl  ta  go  by  d^faaiU, 
'^^^  pon  the  trial  of  the  writ  of  inquiry  before 


LAW  INSURANCE  SOCIETIES. 

To  the  Editor  of  the  Legal  Observer, 

THE    LAW    UNION. 

Sir,— It  has  often  been  a  matter  of  obser^-a- 
tion  among  solicitors,  tbat  in  the  Profession  of 
the  Law  there  exist  many  objectionable  mono- 
polies. 

A  young  practitioner,  whatever  may  be  bis 
ability  or  acquirements,  stands  but  little  chance, 
*^-be  finda  every  door  to  practice  shut  against 
him — while  the  great  firms,  through  the  aid  of 
powerful  and  influential  companies,  of  which 
they  have  been  fortunate  enough  to  become 
solicitors,  have  the  exclusive  use  of  large 
capital,  and  so  draw  to  themselves  all  the  bust* 
neat  that  the  patronage  of  immense  funds  vir- 
tually commands.  I  have  freouently  iboogbt  • 
of  this  as  a  great  grievance  and  unfair  advan* 
tage,  especiallv  wben  it  is  considered  how  large 
a  portion  of  those  funds  is  supplied  by  tbe  tn« 
duskry  of  the  general  body  ot  aolidtors,  to  be 
alterwarda  monopolised  by  a  score  or  move 
fortunate  members  of  the  Profession. 

I  freely  admit  that  I  could  never  find  out  the 
practical  remedy  for  this  evil,  but  I  think  it  has 
oeen  discovered  by  a  diatingaisbed  solicitor. 
Sir  fVilKam  Foster,  Bart.,  of  Norwich.  I  learn 
from  the  resolutions  passed  at  a  meeting,  of 
which  he  was  the  chairman  (and  a  copy  of 
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which  I  received  hy  post)^  that  it  is  contem* 
plated  to  establish  a  company  hj  the  name  of 
"The  Law  Union  Fire  and  Life  Insurance 
Company/'  and  that  every  respectable  solici- 
tor being  a  shareholder,  will,  under  proper  re- 
gulations, be  allowed  to  act  for  the  company 
in  transacting  any  approved  mortgaged  secu- 
rities introduced  by  him.  Surely  tluis  is  quite 
fair  and  just,  and  must  be  a  great  boon  to  the 
Profession,  and  I  in  common  with  hundreds 
shall  look  forward  with  the  greatest  interest 
for  the  prospectus. 

A  Solicitor. 

[We  refer  our  Correspondent  to  the  Pro- 
spectus, which  will  be  found  in  our  Advertising 
columns,  and  we  must  admit  that  it  is  well 
worthy  of  the  attention  of  solicitors. — ^Ed.] 

QUERIES  OF  ARTICLED  CLERKS. 

MODS  OF  8BBVICB. —  HOLDING   PUBLIC 
OFFICB8. 

An  articled  clerk  holds  on  his  own  account 
the  several  offices  of  clerk  to  the  board  of 
guardians,  superintendent  registrar,  and  agent 
to  an  insurance  office.  He  devotes  most  of  his 
time  to  his  master's  business,  but  attends  the 
meetings  of  the  board  of  guardians.  Will  this 
be  a  good  service  under  articles  f  X. 

[The  Examiners,  we  believe,  do  not  object  to 
articled  clerks  holding  offices  usually  filled  by 
attorneys,  and  the  derkship  to  a  board  of  guar- 
dians and  superintendent  registrar  are  of  that 
class.  An  insurance  agency  may  be  doubtful, 
though  often  held  by  solicitors.  However,  the 
service  would  be  rendered  perfect  by  continuing 
with  the  attorney  for  such  length  of  time  as 
may  have  been  occupied  in  other  than  profes- 
sional bu6iness.*~£D.] 


INTBBVAL   IN    SBBVCB.— MILITIA    OFFICBB. 

Would  an  articled  clerk  prejudice  his  ad- 
inisBion  as  an  attorney  by  accepting  a  commis- 
sion in  the  militia^  where,  with  his  master's 
positive  and  express  consent,  joining  the  regi- 
ment during  the  three  weeks'  period  of  train- 
ing ?  Would  it  be  advisable  for  the  clerk  to 
serve  a  period  at  the  termination  of  his  articles 
equal  to  the  time  he  may  be  thus  engaged  ? 

G. 

{The  Court  would  probably  consider  the 
service  to  be  sufficient,  if  the  absence  in  each 
year  were  only  three  weeks,  on  the  ground  that 
the  attorney  may  permit  a  few  weeks'  holiday 
by  way  of  relocation;  and  at  all  events  the 
interval  might  be  made  up  by  subsequent 
•ervice.— £d.] 


SELECTIONS     FROM     CORRE- 
SPONDENCE. 

SCOTCH   LAW^  OF  MABBIAGB  AND    DIVOBCK. 

If  "  A  Scotch  Advocate,"  in  your  Number 
of  25th  February,  had  obliged  your  readers  by 
stating  the  Law  as  it  at  present  exists  on  this 
subject,  he  would  have  conferred  an  obligation 
on  theuL  I  have  little  doubt,  like  that  of  Eng- 
land, of  its  being  in  a  very  unsatisfactory  state. 

I  have  no  pretension  to  the  knowledge  of 
Scotch  Law,  but  I  do  know  that  a  gentleman  of 
large  landed  estate,  not  man^  mUes  from  the 
*'  modem  Athens,"  acted  as  is  stated  in  yonr 
Number  of  February  ISth,  and  that,  under  the 
threat  tfa^ere  mentioned,  his  daughter  was  in- 
duced actually  to  sell  her  own  estate  to  satisfy 
the  father's  debts ;  but  whether  she  acted  under 
legal  advice  or  not  I  am  altogether  ignorant 
She  was,  it  seems,  grossly  deceived  by  the  mis- 
representations of  her  father,  and  suffered  in 
consequence.  Civis. 

LAW  OF  DlBfNHBBIBON. 

In  conversing  lately  with  a  French  advocate, 
he  expressed  the  utmost  astonishment  at  oar 
barbarous  law  which  could  enable  a  father 
totally  to  disinherit  his  child;  he  designated 
this  pow¥r  as  the  most  cruel  and  oppressire 
that  can  be  imagined. 

A  recent  instance  has  occurred  in  my  prac- 
tice  where  a  father,  possessed  of  consideraWc 
landed  estates  in  three  counties,  leaving  the 
whole  to  a  daughter,  charged  with  an  incon- 
siderable legacy  to  another  daughter,  to  the 
total  exclusion  of  the  son,  a  barrister. 

I  am  by  no  means  an  advocate  of  the  French 
law,  which  gives  two  shares  to  the  eldest  child 
and  the  remainder  to  the  others  in  equal  pro- 
portions, but  I  trust  that  a  kw  will  pass  to 
prohibit  a  father  from  acting  in  so  cruel  snd 
unnatural  a  manner  as  I  have  mentioned.    A. 

NOTES  OF  THE  WEEK. 

LBCTUBB8   AT  THB   LAW  80CIBTY. 

Mb,  Wilson,  the  eminent  conveyancer, 
met  his  class  in  the  Hall  of  the  Law  Society, 
last  Wednesday,  for  the  purpose  of  answenog 
any  doubta  which  might  be  suggested  arinog 
out  of  his  lectures.  The  class  is  upwards  of 
200,  and  a  considerable  proportion  attended  oa 
this  occasion.  The  pomta  of  inquiry  wfaieb 
were  put  by  the  stndente,  did  them  mnok 
credit:  they  were  important,  and  every  one 
of  them  drew  forth  a  clear  and  masterlyexi>o- 
sition  of  the  state  of  the  Law  and  the  Practice 
of  Convevancers  on  the  several  queftioitf 
brought  forward.  Errors  of  practice  were 
noticed,  and  many  doubta  in  the  Law  satis- 
factorily explained. 

Several  of  the  members  of  the  Society  were 
present,  who  appeared  much  interested  in  ^e 
discussion,  and  the  mee^ng,  the  first  of  ^e 
kind,  must  be  oonaidsscd  as  highly  i>^ 
factory. 
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RECENT   DECISIONS  IN  THE  SUPERIOR   COURTS. 


Im  re  Biakeiejfy  emparte  Harvey  amd  anaiherj 
eaeparte  Springfield.  Jan.  27>  30,  31 ;  Feb. 
38,  1845. 

BANKRUPT.  —  PROOF  AGAINST  KSTATB  ON 
JOINT  PROMISSORY  NOTX. — DSXD  OF  AR- 
SANGXMBNT.^RXLKASX   OF   SDRXTY. 

A  bankrupt  had  joined  in  promissory  notes 
with  his  son  in  respect  of  debts  due  from 
the  latter  to  the  appellants,  and  it  appeared 
that  afterwards  the  son  assigned  his  pro- 
perty to  them  in  trust  for  the  benefit  cf  his 
creditors :  Held,  allowing  an  appeal  from 
Mr.  Commissioner  Vkne,  that  such  deed  did 
not  operate  as  a  release  of  the  father  as 
surety,  and  the  appellants'  claim  in  respect 
of  the  notes  was   admitted  against    the 
father's  estate. 
THESBwere  appeals  from  the  decision  of 
Mr.  Commissioner  Fane  disallowing  the  claims 
of  proof  of  Messrs.  Harvey  and  Hudson  and 
Messrs.  Springfield  against  the  estate  of  the 
defendant,  a  silk  mercer  at  Norwich,  in  respect 
of  debts  as  surety  for  his  son,  a  bankrupt,  on 
^«r  joint  promissory  notes.    It  appeared  that 
Mr.  Harvey  had  executed  a  deed  in  March, 
1853,  whereby  the  son  had  assigned  his  pro- 
perty   to    Messrs.  Harvey  and  Hudson  and 
Messrs.  Springfield  in  trust  for  the  benefit  of 
his  creditors,  and  the  Commissioner  had  dis- 
allowed their  claims  on  the  ground  such  deed 
operated  as  a  release. 

Swanston,  Roll,  and  Bagalgette  in  support; 
Daniel  and  Aspland  for  the  assignees,  contrii. 

Cur.  ad.  vuU. 
The  Lords  Justices  said,  that  the  evidence, 
which  had  not  been  adduced  before  the  Com- 
missioner, was  very  conflicting  as  to  whether 
the  father  had  assented  to  the  execution  of  the 
deed.  The  proposition  was  reasonable  in  itself, 
and  on  the  materials  before  the  Court  must  be 
decided  to  be  true.  The  son  had  been  made 
bankrupt  on  the  deed,  and  the  arrangement 
was  never  completed  nor  executed  by  any 
other  creditors,  and  it  was  clear  the  petitioners 
would  not  have  executed  if  the  father  had  been 
released  from  the  promissory  note.  It  ought 
noti^^erefore,  to  be  set  up  against  their  claim, 
and  the  appeal  would  accordingly  be  allowed. 

Wood  ark  another  V,  Midgleg.    Feb.  28,  1854. 

CONTRAqg^  FOR  PURCHA8B  OF  HOU8B. — 
PAYM]3(t  OF  DBPOSIT.  —  MBMORANDUM 
IN  WRITING.  —  8TATUTB  OF  FRAUDS. — 
8PBCIFIC   PBRFORMANCB. 

The  defendant  paid  a  deposit  of  50/.  to  the 
plaintiffs^  auctioneer  and  agent,  who  signed 
a  numorandum  stating  it  was  in  part  pay' 
ment  of  the  purchase-money  qf  a  pubHo- 
house^^the  terms  to  be  expressed  in  an 
agreement  to  be  aigned  when  prepared.  On 
the  drfendant's  refusal  to  sign  the  agree , 


ment,  held,  in  a  suU  for  the  spec^  per* 
formanee  of  the  contract,  and  allowing  a 
demurrer  on  appeal  from  Vioe-Chaneellor 
Stuart,  that  there  was  no  sufficient  cor* 
tract  in  writing,  in  compliance  with  the 
requirements  qfthe  Statute  of  Frauds. 

This  was  an  appeal  from  the  decision  of 
^ce-Chancellor  Stuart,  overruling  a  demurrer 
setting  up  the  Statute  of  Frauds  to  this  bill  for 
the  specific  performance  of  a  contract  entered 
into  in  May,  1853,  by  the  defendant  to  pur- 
chase a  pubMc-house  at  Bermondsey  for  l,000/« 
It  appeared  that  the  defendant  had  agreed  to 
the  terms  of  the  contract  for  the  purchase,  and 
had  paid  a  deposit  of  50/.  to  the  plaintiffs'  auc- 
tioneer and  agent,  who  signed  a  memorandum 
stating  it  was  in  part  payment  of  the  purchase- 
money,— the  terms  to  be  expressed  in  an  agree- 
ment to  be  signed  when  prepared,  but  that  he 
had  subsequently  refused  to  sign  the  contract. 

Malins  and  Cotmsin  support;  W.D.  Lewis, 
contrli. 

The  Lords  Justices  said,  the  Statute  of 
Frauds  required  that  a  person  purchasing,  or 
intending  to  purchase,  real  estate,  should  not 
be  bound  until  he  had  assented  in  writing  to 
the  completion  of  the  contract,  and  that  the 
demurrer  must  therefore  be  allowed,  with  costs, 
and  the  decision  of  the  Court  below  be  re- 
versed. 


ffUaltn  of  tbe  Saollir. 
Hutchin  v.  Morris.    March  2,  1854. 

8ALB  OF  PROPBRTT  BY  AGENT  OF  TRUS- 
TEES FOR  SALE. —  PURCHASE  BY  AGENT 
AND  SUBSBaUBNT  SALE  AT  ADVANCBD 
PRIOB. 

The  father  of  infant  dtfendants,  who  were 
entitled  to  a  moiety  of  certain  property 
with  the  plaintiffs,  devised  in  trust  for  sale, 
had  prevailed  on  the  trustees  and  the  p/atn- 
tiffs^  mother  that  he  should  conduct  the 
sale,  and  he  had  informed  a  person  who 
had  i^lied  in  consequence  qfan  advertise^ 
ment  that  the  property  would  not  be  sold 
for  the  sum  he  offered.  He  afterwards 
purchased  for  a  less  sum,  and  then  negO' 
tiated  a  sale  to  such  person  for  1,000/. 
more  than  he  gave:  Held,  that  he  was 
liable  as  a  trustee  to  account  for  the  whole 
of  the  purchase-money. 

The  trustees  for  sale  under  the  will  of  a 
testatrix  of  certain  freehold  and  leasehold  pro- 
perty in  Monmouthshire  held  in  trust  for  the 
plaintiffs  and  the  defendants,  had  advertised 
the  sale  accordingly,  and  received  in  reply  an 
applicalioQ  from  Mr.  Smedley,  who  eventuaUj 
offered  to  purchase  for  2,800/.  The  defen<& 
ante'  father  then  obtained  from  the  plaintiffs^ 
mother  and  the  trustees  authority  to  managie 
the  sale,  and  he  stated  to  Mr.  Smedley  that  tEe 


J 


U€ 


5iyfriar  Courts:  EOk.'^V.  C.  JBMbrfJby.— F.  C. 


property  would  not  be  sold  at  the  price  offered, 
and  he  informed  the  tmstees  and  the  plaintiffs' 
mother  that  the  negotiations  had  gone  off.  He 
afterwards^  however,  obtained  the  consent  of 
"Ab  tmstees  for  a  purchase  to  himself  for 
2,(S00l.»  and  the  day  after  he  had  informed 
Mr.  Smedl^  that  the  price  required  was 
3,600/.,  at  which  Mr.  Smediey  amed  to  pur- 
chase  and  had  accordingly  paid.  This  suit 
was  instituted  on  behalf  of  the  infant  plaintiffs 
for  a  declaration  that  the  whole  3,600/.  should 
be  paid  to  the  trustees. 

tUmpell  and  Fooks  in  support ;  K  Pulmer, 
Cox,  and  Jessel  for  the  defendants;  Karslake 
for  the  trustees. 

The  Master  of  the  RolU  said,  that  the  de- 
fendants' father  was  acting  as  trustee  for  the 
sale  of  the  property,  and  that  there  must  be  a 
decree  for  the  plaintifis  as  asked  for. 


a  sufficient  description  of  the  phdntiff's  interest 
in  the  property  widiin  the  Statute  of  Fraud*, 
and  besides,  the  misrepresentation  of^tfae  plain- 
tiff as  to  the  house  bein^  substantially  and  wdl 
built  did  not  entitle  him  to  relief  in  eqmty. 
The  ImU  would  be  dismksed,  with  costs. 


Cox  V.  Middleton,    Feb.  20,  1854. 

SPECIFIC  PERFORMANCE  OF  CONTRACT. — 
DBSCRfPTION  OF  PLAINTIFF'S  INTEAKflT. 
— STATUTE   OF    FRAUDS. 

It  appeared  in  a  iuitfor  speeifie  performance, 
that  the  contract  was  written  in  pencil  in 
the  plaintiff's  pocket-hook,  and  attested  by 
a  witness,  in  the  following  words . — "  Mr. 
Middleton  agrees  to  pay  625/.  for  the 
cottage  and  stable,  Mr.  Co»  paying  the 
expenses  of  the  lease  held  by  Mr.  Smith,'* 
— the  plaintiff  hamng  represented  the  house 
to  be  substantially  and  well  built  on  a  pre- 
vious negotiation  in  reference  to  the  pro- 
perty which  proved  abortive:  Held,  that 
the  memorandum  did  not  contain  a  sufficient 
description  df  the  plaintiff's  interest  in  the 
property  within  the  Statute  of  Frauds,  and 
the  bill  was  dismissed  with  costs,  the  re- 
presentation as  to  the  state  of  the  house 
being  false. 

It  appeared  that  the  defendant  had  entered 
into  negotiations  with  the  plaintiff  for  the  pur- 
chase for  600/.  of  a  leasehold  house  and  steble 
JP  Wellington  Square,  Chelsea,  but  that  he  had 
railed  to  attend  the  appointment  to  execute  the 
lease,  and  that  his  solicitor  had,  in  answer  to  a 
letter  from  the  plaintiff's  threatening  proceed- 
mgs,  stated  his  intention  to  appear.  The 
panties  afterwards  met  in  a  street  in  Chelsea, 
•when  the  defendant  signed  the  following  me- 
morandum  in  pencil  in  the  plaintiff's  pocket- 
book:— "Mr.  Middleton  agrees  to  pay  625/. 
for  the  cottage  and  stable,  Mr.  Cox  paying  the 
.cabases  of  the  lease  held  by  Mr.  Smith ;"  and 
a  person  named  John  Newman  attested  the 
•wne.  It  also  appeared  that  the  plaintiff  had 
reiwesented  the  premises  as  being  substantially 
and  well  built,  but  on  a  survey  this  was  ascer- 
tained not  to  be  the  case.  The  defendant  then 
jefttsed  to  complete,  and  this  biU  was  filed. 
'  Elmsley  and  Southgate  for  the  plaintiff; 
Ciandless  and  Haldane  for  the  defendant. 

The  Vtce^ChmcOlor  said,  that  there  was  not 


In  re  Meen's  Trust.    March  3, 1854. 

LEGACY. — MIBDRSCBIPTIOIf  OF  LBGATEl.^— 
RYIDBNCB  OF  DEATH  OF  X.BGATBB.— 
PAYMENT  TO   REPRESENTATIVES. 

BsqwBSt  qf  legacy  to  George  W^  son  t^  the 
tsstatrw^s  brother  ThosMS.  It  mesred 
that  Thomas  had  no  ckUdrm,  fit  ihst 
George  W.  was  the  son  of  her  brother 
John:  Read,  that  hs  was  sntiOed. 
George  survived  the  testatr%9,  and  wet 
drowned  off  Calcutta,  as  appesrsd  by  tk 
evidence  of  two  sailors  who  were  with  Mn 
at  the  time:  an  order  was  wMdeforpsy- 
ment  out  of  the  legacy,  which  had  bees  paid 
in  under  the  10  4- 1 1  rtct.  c.  96,  to  George's 
representatives, 
A  TESTATRIX,  by  her  wiU,  goEee  a  legacy  of 
500/.  to  George  Wheeler,  son  of  her  brother 
Thomas  Wheeler,  but  it  appeared  that  Geoige 
Wheeler  was  the  son  of  her  brother  John,  and 
not  of  Thomas,  who  had  no  children.  It  sp- 
peared  also,  that  George  survived  the  testatrix, 
out  that,  as  was  proved  by  the  evidence  of  two 
sailors  who  were  with  him  at  the  time,  he  wif 
drowned  off  Calcutta.  This  petition  was  dov 
presented  by  his  representives  for  payment  of 
the  sum  which  had  been  paid  in  under  the  10 
&  11  Vict.  c.  96. 

Baily  and  Walford  in  support;  Hitcheod 
for  the  trustees. 

The  Vice-ChanceUor  made  the  order  as 
prayed — the  trustees'  costs  to  come  out  of 
the  fund. 


Jan. 


t^ecC'Cbancefloi:  JMunt 

Barrett  and  another  v.  Ring  and  others, 
23,  1864. 

SPECIFIC  PERFORMANCE  OF  CONTRACT  Bt 
TRUSTEES  OF  TURNPIKE  ROAD  FOR  SAL* 
TO  LESSORS  OF  ADJOINING  LAND.  —  J^'* 
TERTII. 

The  trustees  of  a  turnpike  road  contracted  fr 
the  sale  to  the  lessees  of  the  adjoining  prth 
perty,  of  a  slip  of  land  next  to  the  higkw^ 
under  the  3  Geo.  4,  c.  126.    It  appeart^ 
that  the  lessors  claimed  the  right  to  pur- 
chase under  s,  89;  Held,  that  fjj^j"'^ 
tees  could  not  set  up  this  jus  tertii, «  «»" 
fft-er  to  a  suit  for  the  specific  performance 
qf  such  contract— the  plaintiffs  accepting 
the  title. 
This  was  a  suit  for  the  specific  perfonnance 
of  an  agreement,  dated  August,  1852,  and  en- 
tered into  by  the  trustees  of  the  Junction  Tuni- 
pike  Road  from  Kcntinh  Town  to  Upper  Hoi- 
lowEV,  appointed  under  the  3  &  4  Win.4,  c  ^ 
for  the  sale  to  the  plaintiff^,  who  were  lessee 
under  the  Corporation  of  the  Sons  o(  ^ 
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CJajjof  the  adjoining  land,  of  a^lipcf  land 
wtwfseo  the  same  and  Ae  road;  wsd  voou 
which  it  appeared  that  the  plainkiffa  had  hmiL 
The  Corporation  of  the  Sons  of  the  Ctegf 
daimed  to  have  the  alip  of  land  in  qoeation 
conveyed  to  them,  under  the  3  Geo.  4,  c.  126, 
8.  89. 

Malins  and  W,  /}.  Lmis  for  the  phintiffs ; 
BoptU  for  the  defendants. 

The  Vtce'Ckancellor  BBid,  that  it  was  not 
eompetent  to  the  defendants  to  set  up  the  Jus 
ttrtn  m  discharge  of  the  contract,  and  the 
plaintiffs  were  satisfied  with  the  title,  and  had 
apfned  to  accept  such  title  onhr  as  the  trustees 
coold  convey.  Then  must  be  a  decree  with 
oosis  for  a  specific  performanee. 

Bipkek  V.  Hammond  J  Poor  Law  Guardians 
ofSt^  Maty,  Newrngton,  v.  Same.  Feb.  16, 
1854. 

nrriBPLEADKR  BILL. — ^DBDVCTTON  CLAIM- 
BO  BY  PLAINTIFFS.-^KQUITABLB  ASSIGN- 
MBNT  OP  DBBT. 

The  defendant,  who  had  contracted  toith  the 

ffnardians  to  build  a  workhouse,  had  autho^ 

rised  the  payment  of  the  amount  to  be  paid 

to  D,,  who  had  adaanced  the  same,  and 

notice  was  given  to  the  guardians.     The 

defendant  afterwards  assigned  to  B.    The 

guardians  then  filed  an  interpleader  biU,  and 

e/otWi  to  deduct  certain  payments  to  the 

defendant  on  account, — the  sum  having  been 

paid  into  Court,     Their  biU  was  dismissed 

uith  costs,  and  a  declaration  was  made  on 

B,'s  biff  of  the  validity  qf  the  assignment, 

vith  a  decree  for  an  accounL 

It  appeared  that  the  defendant  in  these  suits 

J*ving  been  employed  to  erect  a  new  work- 

wmsa  for  the  above  parish  for  365 J.,  to  be  paid 

oa  its  completion,  had  authorised  the  payment 

of  the  amount  to  Mr.  Diplock,  who  bad  ad- 

J^ced  the  same,  and  at  tne  same  time  he  gave 

1^  a  stamped  receipt    Notice  was  giren  of 

^u  authority   to  the  derk  to  the  board  of 

Kwdians,  but  the  defendant  shortly  after- 

*3rd8  save  them  notice  not  to  pay  the  amount, 

aa  he  had  assigned  to  a  Mr.  Alfred  Booth. 

^n  the  works  being  completed,  the  sum  was 

gua  mto  Court,  and  this  interpleader  bill  was 

aied,  but  claiming  to  deduct  two  payments  on 

account  of  20/.  each  to  the  defendant.     Mr. 

^luoek  had  also  filed  his  bill  for  a  declaration 

«^  the  assignment  to  him  was  vali^  and  for 

^??®.'*'  ^y  the  guardians,  and  for  an  account. 

ifa&M  and  J.  H.  Palmer  far  Mr.  Diplock ; 

Lrfng  and  Welford  for  the  assignee,  Mr.  Booth, 

~P  the  ground  the  memorandum  required  a 

«anip ;  8w<mston  and  CoUirn  for  the  poor  law 

«^WW8 ;  Speed  for  the  defendant. 

ine  Viee^ChanoeUor  said,  that  as  the  letter 
y  y  o^er  to  pay  the  whole  fund,  and  was 
*"^™we  clearly  an  assignment,  it  was  liable  to 
*/^*  As  to  the  interpleader  biU,  the 
^^Miaos  daimed  to  make  a  deduction  from 
ucaoumnt, which  was  foftat,  and  it  mvutL be 
^»f«dwittieoat8.  On  the  other  bin  a  de- 
•=*««»  would  be  made  of  the  vididity  of  the 


9ud 


to  Diplock,  with  a  decree  for  an 
aceounl--co6te  to  be  icaerved. 


In  re  Dawson.    Feb.  27 ;  March  2,  4,  1854. 

GUAJtOIANBBIP  OP  CHILD  BORN  IM  AM BRIOA 
OP  BNGLISH  FATHER  AND  AMBRICAV 
MOTHBR. 

An  infant  was  bom  of  an  English  father,  who 
was  naturalised  in  America,  and  qf  an 
American  mother,  and  her  fortune  was  in 
the  State  qfSew  York,  the  surrogate  tif 
which  had  appointed  a  maternal  aunt  as  her 
guardian,  but  after  another  State  had  ap* 
painted  a  paternal  uncle.  According  to  the 
American  law,  the  power  of  a  guardian  did 
not  extend  beyond  the  State  in  which  ths 
guardian  was  appointed.     The  child  was 
brought  to  this  country.    On  petitions  by 
the  paternal  uncle  and  his  sister,  and  by  the 
maternal  aunt :  Held,  that  it  was  proper 
they  should  be  associaied  together  as  guar- 
dims,  and  a  reference  was  directed  at 
Chambers  to  prepare  a  scheme. 
It  appeared  that  the  surrogate  of  Baltimore, 
,  in  Maiyland,  U.  S.,  had  appointed  as  guardian 
the  paternal  uncle  of  an  infant,  whose  mother 
was  an  American,  and  whose  father,  although 
a  British  subject,  had  become  a  naturalised 
dtisen  of  the  United  States.    The  paternal 
aunt,  with  whom  the  infant  had  lived  smce  her 
mother's  deatb^  was,  however,  afterwards  ap- 
pointed guardian  by  the  surrogate  of  the  Court 
of  New  York,  but  on  her  discovering  the  pre- 
vious appointment  she  repudiated  the  guardian- 
ship, and  Miss  Jay,  a  maternal  aunt^  and  one  of 
her  godmothers,  then  obtained  an  ii^onction 
from  the  Supreme  Court  of  New  York  to  pre* 
rent  the  in&nt  being  taken  out  of  the  country, 
but  before  it  could  be  served  she  had  left  for 
England.    The  Supreme  Court  had  afterwards 
tf^pointed  Miss  Jay  as  guardian,  and  she  pre- 
sented this  netition  for  her  appointment  as 
guardian,  with  a  view  to  take  the  child  back  to 
America,  but  submitting  to  any  terms  as  to 
visiting  this  country.    There  was  a  cross  pe- 
tition also  presented  for  the  appointment  of  a 
paternal  uncle  and  his  sister,  who  was  appointed 
by  the  New  York  Court  in  the  first  instance, 
as  guardians  in  order  to  educate  the  child  in 
this  country. 

Wigram  and  Lanford  in  support  of  the 
petition;  Bacon  and  CaimM  of  the  cross- 
petition. 

The  Viee-Chancelhr  said,  that  the  whole  or 
greater  part  of  the  infant's  fortune  waa  in  the 
state  of  New  Yoi;k,  but  her  father  was  a  British 
subject  and  naturalised  in  the  Uoifted  Sialse, 
and  had  married  an  American.  The  child  was, 
nevertheless,  a  subject  of  this  country,  wis 
connected  in  e<|ual  degrees  with  both,  and  had 
resided  for  six  years  with  her  paternal  aunt  in 
New  York.  It  was  the  duty  of  this  Coast  to 
make  an  amusement  aa  would  best  tend  to 
maintain  her  connexion  wHh  both  cbwaeaof 
relations.  It  appeared  that  the  guardians 
pointed  by  thal^ew  York  aucrogato  had 
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a  local  right  in  that  State,  which  could  not  be 
exercised  in  other  States  (2  Kent's  Com.  227)» 
while  two  maternal  uncles  were  beyond  his 
jurisdiction  as  they  resided  in  the  county  of 
West  Chester,  and  at  Washington,  in  Virginia, 
and  besides  another  guardian  had  been  ap- 
pointed by  the  Maryland  State.  These  con- 
flicting jurisdictions  would  doubtless  produce 
some  practical  inconvenience,  and  it  was  for  the 
infant  s  benefit  that  some  scheme  should  be 
arranged  so  as  to  secure  for  her  the  advantage 
of  her  connexion  with  her  American  as  well  as 
her  English  relations,  who  had  been  treated  as 
foreigners  and  had  had  no  voice  before  the 
New  York  surrogate.  It  would  therefore  be 
proper  to  associate  the  paternal  uncle  and  his 
sister  Math  the  maternal  aunt,  and  inquiries 
would  be  directed  at  Chambers  for  the  purpose 
in  order  to  a  scheme  for  the  residence^  mainte- 
nance, and  education  of  the  infant. 


Bernasconi  v.  Atkinson.    Jan.  14»  18«  1854. 

LBOACT. — MISDESCRIPTION   OF  LEQATBB's 
NAME  IN  WILL. — EXTRINSIC   EVIDENCE. 

A  testator  gave  a  legacy  to  his  first  cousin, 
Anne  B.,  daughter  of  his  late  uncle,  Peter 
B.«  and  the  residue  between  his  sister  and 
his  first  cousin,  Vincent  B.,  son  of  his 
late  uncle,  Peter  B.    It  appeared  that  the 
plaintiff,  Oeorge  Vincent  B.,  was  on  terms 
of  great  intimacy  with  the  testator,  and 
was  commonly  known  as  Vincent  B.,  btU 
his  father's  name  was  Joseph  Vincent  B. 
Jit  further  appeared  that  the  uncle,  Peter 
B,,  had  two  sons,  the  defendant,  Frederick, 
and  Peter  Alexander,  who  had  been  abroad 
for  11  years,  and  neither  of  whom  were  •«- 
timate  with  the  testator:  Held,  that  the 
plaintiff  was  entitled,  and  not  the  drfendant. 
The  testator,  by  his  will,  dated  in  April, 
1852,  bequeathed  a  legacy  of  2,000).  to  his  first 
cousin,  Anne  Bernasconi,  daughter  of  his  late 
cmcle,  Peter  Bernasconi,  and  the  residue  in 
trust  for  his  sister,  Jane  Anne  Blackwell,  and 
his  first  cousin  Vincent  Bernasconi,  son  of  his 
late  uncle,  Peter  Bernasconi,  to  be  equally  di- 
vided between  them  as  tenants  in  common.    It 
appeared  that  the  names  of  the  sons  of  the  uncle, 
reter  Bernasconi,  were  the  defendant  Frederick 
and  Peter  Alexander,  the  latter  being  resi- 
dent in  Russia,  and  not  having  been  heard  of 
for  11  years,  but  with  neither  of  whom  was  the 
testator  intimate.    The  pltdntiff,  who  claimed 
to  be  entitied,  was  called  George  Vincent  Ber- 
nasconi, and  was  commonly  known  as  Vincent 
Bernasconi,  and  was  on  terms  of  intimacv  with 
the  testator,  but  his  father's  name  was  Joseph 
Vincent  Bernasconi. 

Bolt  and  C.  Chapman  Barb^  for  the  plain- 
tiff;  Tripp  for  the  defendant ;  Bacon,  W.  M. 
James,  FreeUng,  and  Dauney  for  the  testetor's 
nster,  who  was  the  heiress-at^law  and  sole 
next  of  kin,  and  the  widow,  contended  there 
was  an  intestacy  as  to  the  moiety. 
The  Vtve-ChaneeUor  sud,  that  the  only  case 


in  which  extrinsic  evidence  coold  be  admitted 
to  show  the  testator's  intention  was  wfacR  the 
description  was  equally  applicable  to  two  dif- 
ferent persons.  It  was  clear  the  testator  in- 
tended to  make  a  gift,  and  the  plaintiff  was  en- 
titied in  preference  to  the  defendant, — the  costs 
of  all  parties  to  come  out  of  the  estate. 

Long  V.  Storie,    Jan.  19, 1854. 

FORECLOSURE  SUIT. —  DEATH  OF  MOBT- 
OAOBB.— -LBAVB  TO  PROCEED  WITHOUT 
REPRESENTATIVE  TO   ESTATE. 

Eight  mortgages  were  created  on  the  same 
dap  and  by  the  decree  in  a  foredosnte 
sunt,  one  right  of  redemption  was  only  given 
in  respect  thereof.  On  the  death  t^  one  of 
the  mortgagees,  an  application  was  granted 
for  leave  to  proceed  in  the  absemee  of  any 
representative  to  his  estate. 
This  was  an  application  for  leave  to  proceed 
vritii  this  foreclosure  suit  in  the  absence  of 
any  representative  of  the  estate  of  one  of  eigbt 
mortgagees,  under  deeds  executed  on  Uie  same 
day,  and  to  whom  only  one  ri^ht  of  redemption 
was  given  by  the  decree  therem  made.  It  ap- 
peared that  the  next  of  kin  refused  to  ad- 
minister, and  that  all  the  other  creditors  also 
declined,  and  that  an  appUcation  for  the  ap- 
pointment of  a  person  to  represent  the  estate 
had  been  directed  to  stand  over  (reported  ante, 
p.  165),  in  order  to  ascertain  whether  any  of 
the  creditors  would  consent. 
Bazalgette  in  support. 
The  Vice-chancellor  granted  the  application. 


Lowe  V.  TTtomas.    Feb.  14,  15,  1854. 

WILL.  —  CONSTRUCTION.  —  BEOUEST  OF 
"MONEY."  —  STOCK  IN  THE  FUNDS  AND 
IN   SOUTH   SEA   COMPANY. 

A  bequest  of  "money"  held  not  to  inehdi 
stock  in  the  funds  and  in  the  South  Sea 
Company,  where  the  wiU  did  not  deer^ 
show  a  different  intention. 

The  testatrix,  by  her  will,  gave  the  iriiole 
of  her  money  to  her  brother  for  life,  and  at  his 
death  she  directed  it  to  be  divided  betweea  her 
two  nieces,  with  benefit  of  survivorship.  A 
question  arose,  whether  stock  in  the  funds  and 
in  the  South  Sea  Company  were  included  in 
the  bequest. 

Bolt  and  Hardy  for  the  plaintiffs ;  Walker, 
Chandless,  C.  Hall,  L.  Jlfaeibe»oii,  and  FUeher, 
for  other  parties. 

The  Vtce-ChanceUor  sud,  as  the  context  did 
not  clearly  show  a  different  intention,  the  word 
money  must  be  construed  in  its  limited  mean- 
ing»  and  did  not  therefore  include  stock. 

Cottrt  nt  ^LntttCU  Benci. 
Begina  v.  Bennett  and  others.    Jan.  25, 1854. 

PAUPER.— EXPENSES  OF  WHERE  IRRBMOV- 
AELE.— KSHAROE  ON  UNION  COMMON  FUKD. 

UM,fuaskingtheatlowaneebythePoorJjew 


auditor 


qf  payments  onU  qf  the  commen 
ndfor  the  reUtfqfeertmin  paspert. 


Siq^irior  ComrU  s 


thai  the  9^  10  Fid.  e.  66» «.  1,  tmfy 
dtrs  mteh  pamperg  uremavable  as  have  a 
kmtnm  ietikmani  to  tpkiehj  imdeptwdmily 
of  ike  Act,  tkey  wotdd  bt  Hable  tob§r§^ 
tmoved,  and  that  the  II  ^  12  Viet.  e.  110, 
«•  3,  oabf  appHee  to  the  eaeet  faUmg 
within  that  Act. 
This  was  a  rule  nut  to  quash  tbe  allowance 
by  the  Poor  Law  auditor  otthe  Gloucestershire 
and  Monmouthshire  district,  of  certain  sums 
charged  in  the  accounts  of  the  Westbmy-on- 
Serem  Union  to  the  union  common  fnnd, 
and  for  the  payment  thereof  by  the  townahip 
of  East  Dean.    It  appeared  tbiat  the  sums  in 
question  had  been  paid  for  the  relief  of  paupers 
who  were  bom  in  the  extra-parochial  parts  of 
the  Forest  of  Dean,  which  was  by  the  5  &  6 
Vict.  c.  4S,  divided  into  the  townships  of  East 
and  West  Dean,  and  added  to  the  Westbury- 
on-Serem  Union,  but  who  had  acquired  no 
settlement  therein  or  elsewhere,  and  had  be- 
come chargeable  to  the  township  of  East  Dean. 
The  auditor  had  allowed  the  charge  on  the 
common  fund  of  the  union  by  virtue  of  the 
11   &  12  Vict.  c.  110,  8.  3,  upon  the  ground 
that  the  paupers,  having  resided  for  more  than 
five  years  in  the  township,  were  irremovable 
under  the  9  &  10  TicL  c.  66,  s.  1. 

Aiegamder  and  Phipeon  showed  cause  against 
the  role;  Pashley  and  DomdetweU,  in  support, 
were  not  called  on. 

The  Cowrt  said,  that  the  9  &  10  Vict.  c.  66, 
s.  1»  only  rendered  such  paupers  irremovable 
as  had  a  known  settlement  to  which,  independ- 
ently of  the  Act,  they  would  have  been  liaole  to 
be  removed,  and  that  the  11  &  12  Vict.  c.  110, 
s.  3,  was  only  applicable  to  the  cases  falling 
within  that  Act,  and  did  not  extend  to  the 
panpera  now  in  question,  and  the  rule  was 
accordingly  made  absolute. 


'«  BsaeA.— CoMmoii  FUa». 
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Begina  v.  Overseere  of  Manchester,    Jan.  25, 

1854. 

POOR^IIATB.  —  NON-LIABILITY    OF    COUNTY 

COURT   H0U8B  TO. 

Held,  on  special  case  from  the  Sessions  that 
the  building  used  exclusively  for  the  pwr- 
pose  of  the  County  Court  under  /As  9  4*  10 
Viet.  e.  95,  is  not  liable  to  be  rated  to  the 
relief  qf  the  poor  under  the  43  Eliz.  e.  2, 
s.  1. 
This  was   a   case  from   tbe    Manchester 
Qnarter  Sessions,  upon  the  allowance  of  the 
appeal  on  behalf  of  Uie  treasurer  of  the  Man- 
chester County  Court  from  a  rate  to  the  relief 
of  the  poor,  of  the  building  which  was  used 
exdnsnrely  for   the  purpose  of  the  County 
Court  under  the  9  &  10  Vict.  c.  95. 

Cowling  against  the  rate,  which  was  sup- 
ported by  Pashley. 

The  Court  said,  that  as  there  was  no  pe- 
amiary  benefit  connected  with  the  use  or  oc- 
cupation of  the  building  by  the  treasurer  or 
any  person  whom  he  represented,  it  was  not 
rateable  under  the  43  EHx.  c.  2,  s.  1,  and  the 
order  of  Sessions  mnst  be  confirmed. 


Reran   {etparte   Norwich   Local  Board   qf 
HeaUh)  v.  Bbner.    Jan.  21 ;  Feb.  18, 1864. 

PUBLIC  HBALTH  ACT. —  POWER  OF  LOCAL 
BOARD  TO  RATE  IN  RESPECT  OP  OLD 
DEBTS   UNDBR  LOCAL   ACTS. 

Held,  that  the  heal  board  of  heaUh  qf  Nor* 
wieh  were^esspowed  to  make  a  separate  rate 
on  a  parish  under  the  II  6t  12  Vict.  o.  63, 
towards  drfrayiug  the  eapenses  incurred  by 
the  old  Commissioners  under  the  local  acts 
46  Geo.  3,  c.  Ixvii.,  and  6  Geo.  4,  c.  bucviii.,, 
for  improvements  in  such  parish. 

From  this  special  case  for  the  opinion  of 
the  Court,  it  sppeared  that  the  parish  of  St. 
Mary  in  the  Marsh  was  outside  the  limits  of 
the  ancient  city  of  Norwich,  but  for  parlia- 
mentary and  municipal  purposes  and  under 
the  Public  Health  Act  (11  &  12  Vict.  c.  63}» 
was  united  to  the  city. 

By  the  46  Geo.  3,  c.  Izvii.  (local),  commis- 
sioners ^"ere  appointed  for  paving,  lighting, 
and  improving  the  city  of  Norwich,  and  tfan^ 
were  empowered  to  raise  iBoney  by  rates  to 
carry  the  Act  into  efi'ect.  This  Act  was 
amended  by  the  6  Geo.  4,  c.  Ixxviii.,  which 
continued  (s.  1)  all  the  powers  of  the  former 
Act,  except  as  thereby  altered,  and  the  power 
of  rating  was  regulated  by  ss.  12,  13.  By  the 
provisional  order  of  the  General  Board  of 
Health  applicable  to  Norwich,  the  46  Geo.  3, 
c.  Izvii.,  was  altogether  repealed,  but  the  5 
Geo.  4,  c.  Izzviii..  ss.  1, 12, 13,  were  continued 
in  force,  and  the  powera  of  the  Commissioners 
were  transferred  to  the  local  board  of  health. 
It  also  appeared  that  considerable  liabilities 
had  been  mcurred  by  the  old  Commissioners 
under  the  local  acts,  and  the  question  now 
arose,  whether  the  local  board  of  health  were 
empowered  to  rate  the  old  district  separately 
from  the  parish  of  St.  Mary,  added  under  the 
Public  Health  Act,  to  pay  off  old  debts. 

Bramwell  and  Bovtll  in  support  of  the 
affirmative;  Attorney-General  and  Palmer, 
contrk.  Cur.  ad.  vult. 

The  Court  sud,  that  the  local  board  had 
power  to  make  a  distinct  rate  towards  defray- 
mg  the  expenses  authorised  bv  the  11  &  12 
Vict.  c.  63,  which  had  repealed  in  effect  the 
local  acts,  except  so  far  as  related  to  the  powers 
for  the  compulsory  purchase. 


C0urt  of  Ctfmmtfti  UlroiT. 
CabdUero  v.  Slater.    Jan.  20,  1854. 

ACTION  ON  AGRBBMBNT  INTBR  PARTB8 
WITH  GUARANTBB  OF  THIRD  PBR0ON  FOR 
PAYMBNT  OF  RBNT.^DBMURRBR. 

In  an  agreement  between  the  plaintiff  andT.^ 
to  let  a  house  to  T.,  the  defendant,  with 
another  person,  agreed  to  see  the  rent  paid : 
Held,  overruling  a  demurrer,  that  on  non* 
payment  of  the  rent  the  letting  of  the  house 
was  a  st(/leient  consideration  to  enable  the 
plaintiff  to  sue  the  defendant  for  such  rent. 

This  was  an  action  to  recover  from  the  ds* 
fendant  the  rent  due  in  respect  of  a  house  let 
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t^9L  Ur,  ThonfMon^Widtran 
b^tM«en  the  pmintiflr  and  Mr.  ThampMB,  and 
in  which  the  defendant,  althnqgh  nota^part^ 
tber^tOy  had,  together  inth  another  person, 
ily(reed  to  see  the  rent  paid.  The  declaration 
ijieged,  that  the  agreement  was  entered  into 
he^en  the  plaintiff  and  the  defendant,  and 
llifln  proceeded  to  set  it  eat  as  above.  The  de- 
£Bidaat  demwred, 

MdwQitdi  hi  support. 

The  Omrt  (withoat  calfing  onJbAti  A.  RuueU, 
ooBlri),  said,  that  the  conmderation  for  the 
defendant's  joining  was  to  let  the  honse  to 
Ifr.  Thompson,  and  the  demurrer  was  accoid- 
inglj  overruled. 

Cfurt  0f  ettfttq^ttx. 
TrmseoU  v.  Latow,    Jan.  31,  1854. 

COMMON  LAW  PEOCBDUBB  ACT.  —  NOTICS 
TO  TRY  UNDER  8.  101. — SBTTING  ASIPB 
WHBRB  DBFBNOANT   IN80LVBNT. 

A  rmle  was  made  ahaoUUe  to  iH  amda  tike  bo- 

tim  by  the  dtfendamt,  ictuCrr  the  1&  4r  16 

Vict.  e.  76,  i.  101,  to  the  plaiMtif  to  hrmff 

o»  the  issue  i»  an  action  for  trial,  where  it 

umpsared  that  the  dtfsndant  yuu  in  pneen 

for  debt,  and  had  stated  his  intention  to 

take  the  ben^  qf  the  Insoloent  Debtors 

Act,  and  not  to  pay  any  of  his  creditors* 

A  muLB  nisi  had  been  obtained  in  thia  ae« 

tkm  to  act  aside  the  notice  which  had  been 

given  by  the  defendant,  under  the  1 5  &  16  Vict 

c  76»  s.  101,  to  the  plaintiff  to  bring  on  the 

iaane  to  be  tried  at  the  first  London  Sittings  in 

Hibry  Term  last.    It  apoeared  that  the  de- 

fiandant  waa  in  prison  for  debt,  aad  had  slated 

hiaintentimi  to  take  the  benefit  of  the  insolvtet 

Debtors'  Act,  and  not  to  pay  any  of  his  era* 


sSksgoAf  that  the  plaimiff  waa  engaged  at  a 
aaltty  of  160f.  a  year,  with  fH.  a  week  for  tra- 
vdlinff  aHownneea,  and  that  he  had  bean  £s- 
BBbsra  before  the  year  expived.  The  defendant 
pieaded  nan  assnmpsit.  On  the  trial  before 
Martin,  B^  it  appeued  that  it  was  the  atttom 
of  the  trade  on  such  contracts  for  three  montba' 
notice  to  be  given  of  dismiseaL  The  jarr  by 
direction  of  the  learned  Jodge,  awarded  da- 
mages far  the  loss  of  travelfing  aHowanenas 
weUaa  of  the  salarv. 

Prentiee  showea  camae  against  the  ndeoa 
the  ground  the  custom  ahonld  have  been  plead- 
ed, and  could  not  be  taken  advantage  of  on 
thegeueral  isaue. 

T;  Jbaeo  in  support. 

Cur.ad.mtt. 

The  Courl  aaid.  the  rule  wouki  bemadeab- 
sobite  for  a  new  triaL 


Oatttey  v.  Baaemiate,    Feb.  1, 2,  23, 1S54, 

COMMON  CABBIBRS.  —  LIABII^ITY  POB  15- 
DIRBCT  DAMAGES  ON  NON-DBJLIVBBY  OF 
GOODS. 

Tie  plaintiff  sent  by  the  defendants,  eemmm 

carriers,  a  broken  null  shaft  to  be  eaaseyd 

to  Greenwich  for  repair,  and  on  its  wa- 

deHnery  within  a  reasonable   tiww,  tkef 

bromght  an  action  to  recover  rfgjsepar^ 

the  toss  stutttined  by  them  in  their  hatiam 

as  ndUers :  Held,  that  the  defmdaatt  wm 

not  Uable  for  other  than  such  dame§€se» 

were  natwraUy  consequent  on  the  brestk  ^ 

contract,  and  a  rule  was  made  eheoktefse 

a  new  trial. 

This  was  an  action  to   recover  dnnaws 

from  the  defendants,  wh^  were  carrioi*  for 

the  non-ddiverv,  within  a  reaeonaUe  tiney  el 

a  broken  mUl  shaft  wfaieh  had 


Wordsworth  showed  cause  against  the  rule ;  to  them  to  carry  from  Gloucester  to  the  ^ 
Pearson,  in  support,  was  not  cdled  on.  I  gioeers  at  Greenwich,  whereby  tbe  P^J"*r 

The  Court  said,  that  the  rule  must  be  made  1  had  sustained  loss  by  the  stoppage  of  tbor 

abm^ute,  as  the  defendant  declined  to  have  a !  trade  as  millers.    On  the  trial  before  Crouftes, 

stet  processus  entered.  1  J.,  at  Gloucester,  the  plaintiff  obuincd  a  vtf- 

■  I  diet  for  2bL,  aftnk  a  similar  sum  which  m 

Metyner  v.  Boi^oa.    Jan.  17 ;  Feb.  33, 1854. 

ACTIOK  BY  COMMBRCXAL  TBAVBLLBR  FOR 
DISMISSAL.  —  LOSS  OF  TRAVBLLING  BX- 
PBVSBS. — KBW  TRIAL. 

In  an  action  by  a  commercial  traveller  to  re- 
cover for  his  wrongful  dismissal,  the  declO' 

ration  aUeged  that  thepkdntiffwas  employed 

at  a  salary  of  150L  a  year,  with  61.  a  week 

fbr  travelling  expenses,  and  his  dismissal 

before  the  year  eapML     The  drfeudant 

pleaded  son  aesampsit,  and  on  the  trial  it 

aj^peared  to  be  the  custom  qfthe  trade  to 

give  three  months'  notice  of  dismissal.  ^  A 

verdict  was  given  for  the  loss  of  travelling 

expenses  as  well  as  of  salary :   A  rule  was 

made  absolute  for  a  new  trial. 
A  RULB  nisi  had  been  granted  to  aet  aside 
the  verdict  for  the  plaintiff  and  fiar  a  new  trial, 
or  to  enter  a  nonsuit,  in  this  action  by  a  com- 
mercial traveller  to  recover  for  his  wrongful 
dismissal  by  Ae  defendant.    The  declaration 


IllUUal       9ULU     »»"«'»—   -- 

been  paid  into  Court,  This  nde  bad  bees  eb- 
tainea  on  November  6,  for  a  new  tris^0P<^ 
ground  the  damages  sought  to  be  i^^'**^ 
were  too  remote,  as  the  defendants  were  nw 
infonned  of  the  use  to  be  made,  or  tbe  ralue, 
of  the  shaft  intrusted  to  them. 

Keating  and  DowdesweU  6^»*«^*^ 
against  the  rule,  which  was  sappertod  sf 
Whateley,  Willes,  and  Phipson.  ^     ^ 

The  Court  said,  the  true  prkiciple  ^r^ 
damages  in  these  eases  should  *>*  ?**2 
was,  that  where  a  party  had  entered  irttoasa 
broken  a  contract,  he  should  be  answeraMew 
those  damages  only  which  naturally  »^ 
from  and  were  consequent  on  the  bresCT.  *»^ 
defendants  were  not  aware  of  the  P^^^r^ 
(piiring  the  shaft  in  order  to  i^sumehisM^ 
and  they  were  not  therefore  liable.  "^^^ 
would  ttiesefero  be  mads  absalnte  tot »»» 
trial. 
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SECOND  COMMON  LA.W  PRO- 
C£DUB£  BILL. 

Ths  Bill  for  the  fwrther  amendmeiit  of 
'tfie  ptocess,  practice*  aad  mode  of  pleading 
SDCi  enlarging  the  juriadiction  of  the  Sa- 
perioT  Courts  of  dommon  Law  at  West- 
minater,  has  jnst  heen  printed.  In  spb- 
nutting  its  provisions  to  our  readers,  we 
ahall  take  the  liberty  of  arranging  them  in 
m  somewhat  different  order  from  the  Bill 
ita^.  It  will  be  more  oonTenient  in  the 
lat  plaee  to  select  the  clauses  relatine  to 
proceedings  before  trial ;  2nd.  Those  which 
iq>pl^  to  the  mles  of  evidence ;  drd.  Pro- 
eeedmgs  on  motions  and  summonses  ;  4th. 
The  trial  with  or  without  a  jury ;  5th. 
Special  cases;  6th.  New  trials,  writs  of 
erroi^  and  appeals;  7th.  Ezecntbns  and 
£M«ig|i  attachment;  8th.  Mandamns  and 
prohibition ;  and  9th.  Miscellaneous. 

The  most  important  of  the  amendments 
in  the  present  coarse  of  proceeding,  is  that 
of  the  examination  of  the  parties  before 
trial.  Under  the  Evidence  Act,  14  &  15 
Yict.  c.  99,  the  parties  are  enabled  to  give 
evidence  at  the  trial  for  themselves,  or  may 
be  called  by  the  opposite  party,  but  this 
takes  place  after  all  the  expenses  have  been 
incurred  of  preparing  for  trial.  The  plain* 
tiff  will  now  be  enabled,  on  delivermg  his 
declaration,  to  annex  written  interrogatories, 
which  the  defendant  will  be  obliged  to  an- 
swer, and  the  defendant,  on  pleading,  may 
in  like  manner  deliver  interrogatories  for 
the  examination  of  the  plaintiff.  Thus,  in 
the  earliest  stage  of  an  action,  the  facts,  so 
&r  as  they  can  be  extracted  from  either 
party,  will  be  ascertained,  and  in  numerous 
instances  there  will  be  an  end  of  the  litigat 
tioD. 

The  next  important  improvement  consists 
IB  empowering  a  Court  or  a  Jndge  to  direct 
an  arbitration  before  trial*   It  is  well  known 
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that  where  either  party  resbted  a  reference, 
all  the  expense  and  delay  were  incurred  in 
preparmg  for.  the  trial,  and  then  the  Judge, 
m  cases  of  complicated  accounts,  compelled 
a  reference.  It  is  intended  that  the  arbi- 
trator should  be  authorised  on  any  question 
of  law  to  state  a  case  for  the  opinion  of  the 
Court,  and  the  Court  is  also  to  be]  em- 
powered to  refer  back  the  matter  in  question 
to  the  arbitrator. 

Under  the  department  of  Evidence,  seve- 
ral important  improvements  will  be  effected. 
The  party  will  be  at  liberty  to  discredit  his 
own  witness,  and  to  give  evidence  of  contra- 
dictory statements  made  by  an  adverse  wit- 
ness. Disputed  handwriting  may  be  proved 
by  companson  with  undisputed  documents, 
and  provision  xnade  for  stamping  documents 
at  the  trial  by  payment  into  Court  of  the 
duty  and  a  penidty.  The  rule  as  to  calKi^ 
the  attesting  witness  to  an  instrument  is 
also  to  be  altered,  except  in  certain  cases, 
and  ample  provision  is  made  for  the  dis- 
covery of  documents,  and  for  inspection  of 
the  property  in  question  by  the  parties  and 
their  witnesses. 

Another  very  important  amendment^ 
which  will  apply  to  the  proceedings  in  an 
action  either  before  or  after  trial,  is  that  of 
obtaining  evidence  in  support  of  a  motion  or 
eummons.  Where  persons  refuse  to  makeaffi- 
davits,  the  Court  or  Judge  will  be  authorised 
to  compel  their  attendance  to  be  orally  ex- 
amined. This  power  will  extend,  not  only 
to  questions  before  the  Court  or  a  Judge  at 
Chambers,  but  to  references  to  the  Master. 
Numerous  instances  have  occurred,  on  in- 
quiries before  that  officer,  where  justice  has 
been  defeated  in  consequence  of  the  refusal 
of  persons  to  make  affidavits ;  and  it  is  evi- 
dent, indeed,  that  where  the  object  of  the 
reference  is  to  investigate  conflicting  state- 
ments, the  examination  should  be  mnd 
voce,  and  the  Court  or  Judge,  or  Master, 
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ftboQld  be  enabled,  by  the  personal  exami> 
nation  of  the  parties  and  witnesses,  to  judge 
of  the  truth  of  their  statements. 

The  improvements  at  the  trial  itself  con- 
sist of  an  extension  of  the  qualification  of 
persons  to  serve  on  juries,  oy  which  the 
expense  of  special  Junes  will,  for  the  most 
part  be  avoiaed,  although  the  right  to  try 
by  a  special  jury  is  preserved.  The  im- 
portant power  of  adjourning  a  trial  on  cer- 
tain terms  and  conditions,  is  also  to  be  con- 
ferred on  the  Judge,  and  a  second  speech 
of  counsel  at  the  close  of  the  evidence 
for  each  of  the  parties,  is  to  be  allowed,— 
the  right  of  reply  remaining  as  at  present. 
The  jury  are  to  be  discharged  at  the  expira- 
tion of  12  hours,  unless  they  unanimously 
desire  further  time. 

The  powers  of  appeal  are  much  extended, 
for  if  a  rule  nUi  for  a  new  trial  be  refused, 
the  party  may  appeal  to  the  Court  of  Error, 
and  the  notice  of  appeal  is  to  be  a  stay  of 
execution,  provided  oail  be  given,  and  error 
may  be  brought  on  a  judgment  given  on  a 
special  case. 

Proceeding  next  to  executions  after  ver- 
dict or  judgment,  it  is  provided  that  a  judg- 
ment debtor  may  be  examined  as  to  the 
debts  due  to  him,  and  a  Judge  may  order 
an  attachment  on  such  debts,  and  proceed- 
ings may  be  taken  to  sue  the  garnishee, 
or  levy  the  amount  due  to  the  judgment 
debtor. 

Various  improvements  are  also  effected  in 
the  proceedings  by  way  of  mandamus  and 
prohibition  for  simplifying  the  practice  and 
diminishing  the  expense. 

According  to  the  arrangement  thus  indi- 
cated, we  proceed  to  gire  the  clauses  of 
this  important  Bill,  which,  we  trust,  will 
effectually  remove  many  at  least  of  the 
objections  to  the  Superior  Courts. 

I.  Proceedings  before  trial. 

The  following  clauses  authorise  the  exa- 
mination of  the  parties  before  trial  on  in- 
terrogatories, founded  on  an  affidavit  of  the 
plaintiff  or  defendant,  as  the  case  may  be, 
and  his  attorney ;  and  if  the  answers  to  the 
interrogatories  are  insufficient,  the  Court, 
or  a  Judge,  may  direct  an  oral  examination. 

In  all  causes  in  any  of  the  Superior  Courts, 
by  order  of  a  Court  or  a  Judge,  the  plaintiff 
may,  with  the  declaration,  and  the  defendant 
may,  with  the  plea,  or  either  of  them  may,  at 
any  other  time,  deliver  to  the  opposite  party  or 
his  attorney  (provided  such  party  woula  be 
liable  to  be  called  and  examined  as  a  witness 
upon  such  matter)  interrogatories  in  writinj^ 
upon  any  matter  as  to  which  discovery  may  be 
soogbt,  and  require  such  party  within  10  days 


to  answer  the  quesdolis  in  writing  by  aiBdwit, 
to  be  sworn  ana  filed  in  the  ordiury  way ;  and 
any  party  omitting,  without  just  cause,  soft- 
cienUy  to  answer  all  questions,  as  to  whidi  a 
discovery  may  be  sought,  within  die  akie 
time,  or  such  extended  time  as  the  Court  or  t 
Judge  shall  allow,  shall  be  deemed  to  hue 
committed  a  contempt  of  the  Court,  and  ihiQ 
be  liable  to  be  proceeded  against  accordiai^; 
s.  61. 

The  application  for  such  order  ahsH  be 
made  upon  an  affidavit  of  the  party  propoaDg 
to  interrogate,  and  his  attorney  or  agent,  stat> 
ing  that  the  deponents  believe  that  the  party 
proposing  to  interrogate,  whether  plaintiff  or 
defendant,  will  derive  material  benefit  in  tbe 
cause  from  the  discovery  which  he  seeks,  that 
there  is  a  good  cause  of  action  or  defence  iqxm 
the  merits,  and,  if  the  application  be  made  oa 
the  part  of  the  defendant,  that  the  diacorery  ia 
not  sought  for  the  purpose  of  delay ;  proTidej 
that  where  it  shall  happen,  from  unavoidable 
drcumatanoes,  that  the  plaintiff  or  defendant 
cannot  join  in  such  affidavit,  the  Court  or  Jodge 
may,  if  they  or  he  think  fit,  upon  affidavit  of 
such  circumstances  by  which  the  party  ia  pre- 
vented from  so  joining  therein,  allow  and  order 
that  the  interrogatories  may  be  delivered  with- 
out such  affidavit;  a.  52. 

In  case  of  omission,  without  just  cansei  to 
answer  sufficiently  such  written  interrogatories 
it  shall  be  lawful  for  a  Court  or  a  Judge,  at 
their  or  his  discretion,  to  direct  an  orsl  exam* 
nation  of  the  interrogated  party,  as  to  each 
points  as  they  or  he  may  direct,  before  a  Jodge 
or  Maater,  or  before  the  Judge  of  any  Coonty 
Court,  and  the  Court  or  Judge  may  by  tucn 
rule  or  order,  or  any  subsequent  rule  or  order, 
command  the  attendance  of  such  party  or 
partiea  before  the  person  appointed  to  take 
auch  examination,  for  the  purpose  of  boag 
orally  examined  as  aforesaid,  or  the  prodnctioa 
of  any  Mrritings  or  other  documents  to  be  nen- 
tioned  in  such  rule  or  order,  and  m«f  impoM 
therein  such  terms  as  to  such  examination^MW 
the  costs  of  the  application,  and  of  the  proceed- 
ings thereon,  and  otherwise,  as  to  such  Court 
or  Judge  shall  seem  just ;  s.  53 

Such  rule  or  order  shaSl  have  the  aane 
force  and  effect,  and  may  be  proceeded  npon 
in  like  manner,  aa  an  order  made  under 
the  Act  passed  in  the  1st  year  of  the  reiga 
of  his  late  Majesty  King  William  the  4Ui  (c 
22);  S.54. 

Whenever,  by  virtue  of  this  Act,  an  am- 
nation  of  any  witness  or  witnesaes  h*?.*^ 
taken  before  a  Judge  of  one  of  the  ^^^ 
perior  Courts,  or  of  a  County  Court,  or  befow 
a  Master,  the  depositions  taken  down  by  aucs 
examiner  shall  be  returned  to  and  kept  «  uw 
Master's  Office  of  the  Court  in  which  the  pnv 
ceedings  are  pending ;  and  office  ^P^^fj^, 
depositions  may  be  given  out,  and  the  o*P^] 
tions  may  be  otherwise  used,  in  the  aame  m^ 
ner  as  in  the  case  of  depositions  uken  una^^ 


depositions  ^-— .     ,  ^ 
the  herein-before  mentioned  Act  nasaed  in  t 
1st  year  of  the  reign  of  his  late  Majesty  a«»s 
WUiiam  the  4th  (c.  22);  s.  56. 
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it  thill  be  lawful  for  every  Judge,  Maitorj 
or  other  pereon  named  ia  any  auch  rule  or 
order  as  aforeaaid  for.  taking  ezaminatioaa 
under  thia  Act,  and  he  ia  hereby  required  to 
nu^e,  if  need  be,  a  special  report  to  the  Court, 
in  wtdeh  such  proceedings  are  pending,  touch- 
ing such  examination,  and  Uie  conduct  or 
absence  of  any  witness  or  other  person  there- 
on or  relating  thereto;  and  the  Court  is 
hereby  authorised  to  institute  such  proceed- 
ing^ and  make  auch  order  and  orders  upon 
8«db  report  as  justice  may  require,  and  as  may 
be  inatituted  and  made  in  any  case  of  contempt 
of  Ihe  Court;  s.  56. 

The  costs  of  every  application  for  any  rule 
or  order  to  be  made  for  the  examination  of 
witnesaes  by  virtue  of  this  Act,  and  of  the  rule 
or  order  and  .proceedings  thereon,  shall  be  in 
the  discretion  of  the  Court  or  Judge  by  whom 
such  rule  or  order  is  made ;  s.  57. 

The  daases  empowering  a  reference  be- 
fore trial  to  arbitration  are  as  follow  : — 

If  it  be  made  appear,  at  any  time  before 
trial,  to  the  satisfaction  of  the  Court  or  a 
Judge,  upon  the  application  of  either  party, 
that  the  matter  in  dispute  consists  wholly  or 
in  part  of  matters  of  mere  account  which  can- 
not conveniently  be  tried  in  the  ordinary  way, 
it  shall  be  lawful  for  such  Court  or  Judge, 
upon  such  application,  if  they  or  he  think  fit, 
to  order  that  such  matters  of  account,  either 
wholly  or  in  part,  be  referred  to  an  arbitrator 
appointed  by  the  parties,  or  to  an  officer  of  the 
Court,  or,  in  country  causes,  to  the  judge  of  any 
Counter  Court,  upon  such  terms  as  to  costs  and 
otherwise  as  such  Court  or  Judge  shall  think 
reasonable;  and  the  award  or  certificate  of 
such  referee  shall  have  the  same  effect  as  the 
finding  of  a  jury  upon  the  matters  referred ; 
s.  3. 

If  it  shall  appear  to  the  Court  or  a  Judge 
that  the  allowance  or  disallowance  of  any  par- 
ticular item  or  items  in  such  account  depends 
vmon  a  question  of  law  fit  to  be  decided  by  the 
Ciourt,  or  upon  a  queation  of  fact  fit  to  be  de* 
ceded  bv  a  jury,  or  by  a  Judge  upon  the  con- 
sent of  both  parties  as  hereinbefore  provided, 
it  shall  be  lawful  for  such  Court  or  Judge  to 
direct  a  case  to  be  stated,  or  an  issue  or  issues 
to  be  tried ;  and  the  decision  of  the  Court  upon 
such  case,  and  the  finding  of  the  jury  or  Judge 
vipon  such  issue  or  issues,  shall  be  taken  and 
acted  upon  by  the  arbitrator  as  conclusive; 
S.  4. 

It  shall  be  lawful  for  the  referee,  upon  any 
reference  under  this  Act,  if  he  shall  think  fit, 
to  state  Ids  award,  as  to  the  whole  or  any  part 
thereof^  in  the  form  of  a  special  case  for  the 
opinion  of  the  Court,  and  to  award  that  judg- 
ment be  entered  according  to  the  opinion  of 
the  Court;  s.  5. 

If,  upon  the  trial  of  any  issue  of  fact  by  a 
Judge  under  this  Act,  it  shall  appear  to  the 
Judge  that  the  questions  arising  thereon  in* 
volve  matter  of  account  which  cannot  conve- 
niently be  tried  before  him,  it  shall  be  lawful 


for  him,  at  his  discretion,  to  order  that  such 

matters  of  account  be  referred  to  an  arbitrator 
appointed  by  the  parties,  or  to  an  officer  of  the 
Court,  or,  in  country  causes,  to  a  Judge  of  any 
County  Court,  upon  such  terms  as  to  costs, 
and  otherwise,  as  such  Judge  shall  think 
reasonable;  and  the  award  or  certificate  of 
such  referee  shall  have  the  same  effect  as 
hereinbefore  provided  aa  to  the  award  or  cer- 
tificate of  a  referee  before  trial;  and  it  shall  be 
competent  for  the  Judge  to  proceed  to  try  and 
dispose  of  any  other  matters  in  question,  not 
referred,  in  like  manner  as  if  no  reference  had 
been  made ;  s.  6. 

The  proceedings  upon  any  arbitration  under 
this  Act  shall,  except  otherwise  directed  hereby 
or  by  the  order  of  reference,  be  conducted  in 
like  manner,  and  subject  to  the  same  rules  and 
enactments,  as  to  the  power  of  the  arbitrator, 
the  attendance  of  witnesses,  the  production  of 
documents,  enforcing  or  setting  aside  the 
award,  and  otherwise,  as  upon  a  reference 
made  by  consent  under  a  rule  of  Court  or 
Judge's  order ;  s.  7- 

In  any  case  where  reference  shall  be  made 
to  arbitration  under  thia  Act,  the  Court  or  a 
Judge  shall  have  power  at  any  time,  and  from 
time  to  time,  to  remit  the  matters  referred,  or 
any  or  either  of  them,  to  the  re-consideration 
and  re -determination  of  the  said  arbitrator, 
upon  such  terms,  as  to  costs  and  otherwise,  as 
to  the  said  Court  or  Judge  may  seem  proper ; 
s.  8. 

All  applications  to  set  aside  any  award  made 
under  tnis  Act  shall  and  may  be  made  within 
the  seven  days  of  term  next  following  the  pub- 
lication of  the  award,  whether  made  in  Vacation 
or  Term ;  s.  9. 

Any  award  made  under  this  Act  may,  unless 
otherwise  ordered  by  the  Court  or  a  Judge,  be 
enforced  at  any  time  after  seven  days  from  the 
time  of  publication,  notwithstanding  that  the 
time  for  moving  to  set  it  aside  has  not  elapsed ; 
s.  10. 

II.  Evidence. 

The  proposed  alterations  in  the  rules  of 
evidence  are  the  following : — 

If  anv  person  called  as  a  witness  shall  refuse 
from  alleged  conscientious  motives  to  be  sworn, 
it  shall  be  lawful  for  the  Court  or  Judge  or 
other  presiding  officer,  upon  being  satisfied  of 
the  sincerity  of  such  objection,  to  permit  such 
witness,  instead  of  being  sworn,  to  make  his  or 
her  solemn  affirmation  or  declaration  in  the 
words  following ;  videlicet, 

"  I  A,  B.t  do,  in  the  presence  of  Almighty 
God,  solemnlv,  sincerely,  and  truly  affirm  and 
declare  that  the  taking  of  anv  oath  is  contrary 
to  my  religious  belief  and  I  do  also  in  the  same 
solemn  manner  affirm  and  declare,"  &c. 
Which  solemn  affirmation  and  declaration  shall 
be  of  the  aame  force  and  effect  aa  if  such  per- 
son had  taken  an  oath  in  the  usual  form ;  s.  18* 

If  any  jperson  making  such  solemn  affirma- 
tion or  declaration  shidl  wilfully,  falsely*  and 
eorruptly  affirm  or  dedan  any  matter  or  thii^ 
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whichy  if  the  same  had  been  aworn  in  the  aaaal 
form,  would  have  amounted  to  wilful  and  cor- 
rupt perjury,  every  auch  peraon  so  oflfending 
ahall  incur  the  aame  penalties  aa  by  the  Lawa 
and  Statutea  of  this  kingdom  are  or  may  be 
enacted  or  provided  against  persona  convicted 
of  wilfiil  or  corrupt  peijury ;  s.  19' 

A  narty  producing  a  witnesa  shall  not  be  al- 
lowea  to  impeach  his  credit  by  general  evi- 
dence of  bad  character,  but  he  may,  in  case  the 
witness  shall  prove  adverse,  contradict  him  by 
other  evidence,  or,  by  leave  of  the  Judge,  prove 
that  he  has  made  at  other  timea  a  atatement 
inconsistent  with  his  present  testimony;  but 
before  such  last-mentioned  proof  can  be  given, 
tho  circumstances  of  the  supposed  statement, 
sufficient  to  designate  the  particular  occasion, 
most  be  mentioned  to  the  witness,  and  he  must 
ba  aaked  whether  or  not  he  haa  made  such 
statement ;  s.  20. 

If  a  witness,  upon  cross-examination  as  to  a 
former  statement  made  by  him  relative  to  the 
subject  matter  of  the  cause,  and  inconsistent 
with  his  present  testimony,  does  not  distinctly 
admit  that  he  has  made  such  statement,  proof 
may  be  given  that  he  did  in  fact  make  it;  but 
before  auch  proof  can  be  given,  the  circum- 
atances  of  the  supposed  statement,  sufficient  to 
designate  the  particular  occasion,  must  be 
mentioned  to  toe  witness,  and  he  muat  be 
aaked  whether  or  not  he  has  made  auch  state- 
mentj  s.  21. 

A  witness  may  be  cross-examined  as  to  pre- 
vious statements  made  by  him  in  writing,  or 
reduced  into  writing,  relative  to  the  subject 
matter  of  the  cause  without  such  writing  being 
shown  to  him ;  but  if  it  is  intended  to  contra- 
dict such  witness  by  the  writing,  his  attention 
must,  before  such  contradictory  proof  can  be 
given,  be  called  to  those  parts  of  the  writing 
which  are  to  be  used  for  the  purpose  of  so 
contradicting  him:  Provided  always,  that  it 
shall  be  competent  for  the  Judge,  at  any  time 
during  the  trial,  to  require  the  production  of 
the  writing  for  his  inspection,  and  be  may 
thereupon  make  such  use  of  it  for  the  purposes 
of  the  trial  as  he  shall  think  fit ;  a.  22. 

A  witness  in  any  causa  may  be  questioned  as 
to  whether  he  has  been  convicted  of  any  felony 
or  misdemeanour,  and,  upon  being  ao  ques- 
tioned, if  he  either  denies*  the  fact,  or  refuses 
to  answer,  it  shall  be  lawful  for  the  opposite 
party  to  prove  such  conviction ;  and  a  certifi- 
cate containing  the  substance  and  effect  only 
(omitting  the  formal  part)  of  the  indictment 
and  conviction  for  such  offence,  purporting  to 
be  signed  by  the  clerk  of  the  Court,  or  other 
officer  having  the  custody  of  the  records  of  the 
Court  where  the  offender  was  convicted,  or  by 
the  deputy  of  such  clerk  or  officer  (for  whicn 
certificate  a  fee  of  5«.,  and  no  more,  shall  be  de- 
manded or  taken),  shall,  upon  proof  of  the 
identity  of  the  person,  be  sufficient  evidence  of 
the  said  conviction,  without  proof  of  the  signa- 
torv  or  official  character  of  the  person  appear- 
ingto  have  signed  the  same ;  a.  23. 

It  shall  not  be  necessary  to  prove  by  the  at- 
Vilihg  witnesa  any  inatrument  to  the  validity 


of  wfaidi  attettatioB  ia  not  nmaite; 
inatrument  may  be  proved  by  atfiB 
otherwiae,  as  if  there  had  beea  do 
witneaa  thereto ;  a.  S4. 

Comparison  of  a  diaputed  writing  with  mf 
writing  proved  to  the  aatiafaction  of  the  Jndgs 
to  be  genuine  (and,  if  aought  to  be  osed  bytte 
party  in  whoae  handwriting  it  ia,  further  pmid  * 
to  have  been  written  prior  to  any  qneatioBn* 
specting  ^e  genuinenesa  of  the  diaputed  wiit- 
mg)  ahall  be  permitted  to  be  made  bywiU 
neaaes ;  and  auch  writinga,  and  the  eyideiee 
of  witneaaea  thereupon,  may  be  aubmitted  to 
the  Court  and  jury  as  evidence  of  the  genoiBe* 
neas,  or  otherwise,  of  the  writing  in  dispiU^ 
s.  25. 

Upon  the  production  of  any  docnmeBt  u 
evidence  at  the  trial  of  any  cauae,  it  shall  bt 
the  duty  of  the  officer  of  the  Court,  whiw 
duty  it  is  to  read  auch  document,  to  eaU  die 
attention  of  the  Judge  to  any  omission  or  ia- 
sufficiency  of  the  stamp ;  and  the  docnmeat, 
if  unstamped,  or  not  sufficiently  stamped,  sfasD 
not  be  received  in  evidence  until  the  whole  or 
(as  the  case  may  be)  the  deficiency  of  the  stamp 
duty,  and  the  penalty  reouired  by  statute,  to- 
gether with  the  additional  penalty  of  1/^  dull 
have  been  paid ;  a.  26. 

Such  officer  of  the  Court  shall,  upon  pay- 
ment to  him  of  the  whole  or  (aa  the  case  nar 
be)  of  the  deficiency  of  the  stamp  duty  payable 
upon  or  in  respect  of  such  document,  and  of 
the  penalty  required  by  Sutute,  and  of  the  ad- 
ditional penalty  of  1/.,  give  a  receipt  for  m 
amount  of  the  duty  or  deficiency  which  the 
Judge  shall  determine  to  be  payable,  and  also 
of  the  penalty,  and  thereupon  auch  doaunent 
shall  be  admissible  in  evidence,  saving  all  jost 
exceptions  on  other  grounds ;  and  an  entiy  « 
the  fact  of  such  payment  and  of  the  amoont 
thereof  shall  be  made  in  a  book  kept  l>y  «J^ 
officer;  and  such  officer  ahall,  at  the  endol 
each  sittings  or  assizes  (as  the  case  may  be} 
duly  make  a  return  to  the  Commisaonefi  ot 
the  Inland  Revenue  of  the  moneys,  if  9Bf, 
which  he  has  so  received  by  way  of  doty  of 
penalty,  distinguishing  between  such  ni^'J^ 
and  stating  the  name  of  the  cause  and  of  the 
parties  from  whom  he  received  such  ™**°^' 
and  he  shall  pay  over  the  said  moneys  to  tM 
Receiver-General  of  the  Inland  Revenue,  or  w 
such  person  aa  the  said  Commissioners  «M» 
appoint  or  authorise  to  receive  the  same;  w 
in  case  such  officer  shall  neglect  or  rcfoae  w 
furnish  such  account,  or  to  pay  over  any  ** 
the  moneys  so  received  by  him  as  aforesajOt  J» 
shall  be  Uable  to  be  proceeded  against  m  t^ 
manner  directed  by  the  8th  section  o^^^^ 
passed  in  the  Session  of  Parliament  holdenP 
the  13  &  14  Vict.,  intituled  "  An  Act  to  «tp» 
certain  Stamp  Dutiea,  and  to  grant  ©"Jj^ 
lieu  thereof,  and  to  amend  the  ^^J^^^ 
to  the  Stamp  Dutiea ;"  and  the  aaid  Co^^ 
sinners  shall,  upon  requeat,  and  prodncti»B 
the  receipt  hereinbefore  mentioned,  cauQg**^ 
documenta  to  be  atamped  with  ^^^ 
atamp  or  atampa  in  reapect  of  the  taP» 
pud  aa  aforeaaid ;  a.  S7* 
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No  docament  made  or  required  under  the 
inovakwa  of  this  Act  shall  be  liable  to  any 
tUmapikitf;  s.  28. 

No  nmw  tnA  shall  be  mated  by  reason  of 
the  ralnir  of  any  Judge  Uiat  the  stamp  upon 
ufr  docwnent  is  saffictest ;  s.  29. 

Upon  the  application  of  either  party  to  any 
cause  or  other  civil  proceedinjr  in  any  of  the 
Superior  Ck^nrts,  upon  an  affidavit  by  such 
parW  of  his  belief  that  any  document,  to  the 
prooffction  of  which  he  is  entitled  for  the 
jMrpoee  of  discovery  or  otherwise,  is  in  the 
poasoflsion  or  power  of  the  opposite  party,  it 
shall  be  lawful  for  the  Court  or  Jud^i^  to  order 
thai  the  party  a^nst  whom  such  application 
is  made  shall  answer  on  affidavit,  stattnfjf  what 
documents  he  has  in  his  possession  or  power 
relating  to  the  matters  in  dispute,  or  what  he 
knows  as  to  the  custody  they  or  any  of  them 
are  in,  and  whether  he  objects  (and  if  so,  on 
what  grounds),  to  the  production  of  such  as 
are  in  his  possession  or  power;  and  upon 
siieh  affidavit  being  made  the  Court  or  Judge 
mojr  make  such  further  order  thereon  as  shall 
he  just;  s.  50. 

Either  party  shall  be  at  liberty  to  apply  to 
the  Court  or  a  Judge  for  a  rule  or  order  for 
the  inspection  by  the  jury,  or  by  himself,  or 
by  his  witnesses,  of  any  real  or  personal  pro- 
perty the  inspection  of  which  may  be  material 
to  tho  proper  determination  of  the  question  in 
diapate :  and  it  shall  be  lawful  for  the  Court, 
or  a  Judge,  if  they  or  he  think  fit,  to  make 
sadi  rule  or  order^  upon  such  terms  as  to 
coats  and  otherwise  as  such  Court  or  Jndge 
may  direct :  Provided  always,  that  nothing 
herein  contained  shall  affect  the  provisions  of 


to  report  thereupon,  and  upon  hearing  such 
evidence,  or  reading  the  report  of  such  Judge 
or  Master,  to  m^ke  such  rale  or  order  as  may 
be  just;  s.  46. 

The  Court  or  Judge  may  by  such  rule  or 
order,  or  any  subsequent  rule  or  order,  com- 
mand the  attendance  of  the  witnesses  named 
therein,  for  the  purpose  of  being  examined, 
or  the  production  of  any  writings  or  other 
documents  to  be  mentioned  in  such  rule  or 
order;  and  such  rule  or  order  shall  be  pro- 
ceeded upon  in  the  same  manner,  and  shall 
have  the  same  force  and  effect,  as  a  rule  of  the 
Court  under  an  Act  passed  in  the  Ist  year  of 
the  reign  of  his  late  Majesty  King  William  the 
4th,  c.  22,  intituled  "  An  Act  to  enable  Courts  of 
Law  to  order  the  Examination  of  Witnesses  upon 
Interrogatories  or  otherwise ;"  and  it  shall  be 
lawful  for  the  Court,  or  Judge,  or  Master^  to 
adjourn  the  examination  from  time  to  time  as 
occasion  may  require;  and  the  proceedings 
upon  such  examination  shall  be  conducted, 
and  the  depositions  taken  down,  as  nearly  as 
may  be,  in  the  mode  now  in  use  Avith  respect 
to  the  vivd  voce  examination  of  Mritnesses  under 
the  last-mentioned  Act;  s.  47. 

Any  party  to  any  civil  action  or  other  civil 
proceeding  in  any  of  the  Superior  Courts,  re- 
quiring the  affidavit  of  a  person  who  refuses 
to  make  an  affidavit,  may  apply  by  summons 
for  an  order  to  such  person  to  appear  and  be 
examined  upon  oath  before  a  Judge,  or  Master, 
or  before  the  Judge  of  any  County  Court,  to 
whom  it  may  be  most  convenient  to  refer  such 
examination,  as  to  the  matters  concerning 
which  he  has  refused  to  make  an  affidavit ; 
and  a  Judge  may,  if  he  think  fit,  make  such 


the  "Common  Law  Procedure  Act,  1852,*'  or  order  for  the  attendance  of  such  person  before 


any  previous  Act  as  to  obtaining  a  view  by  a 
jury:  Provided  also,  that  all  roles  and  re- 
gaLations,  now  in  force  and  applicable  to  the 
proceedings  by  view  under  the  said  last- 
mentioned  Act  shall  be  held  to  apply  to 
proceedings  for  inspection  by  a  jury  under 
the  provisions  of  this  Act,  or  as  near  thereto 
as  may  be ;  s.  58. 

III.  Applications  to  the  Court  or 
A  Judge. 


Upon  motions  founded  upon  affidavits  it 
shall  be  lawful  for  either  party  to  make  affida- 
idts  in  answer  to  the  affidavits  of  the  opposite 
party,  upon  any  new  matter  arising  out  of  such 
affidavits,  subject  to  all  snch  rules  as  shall 
hereafter  be  made  respecting  such  affidavits ; 
8.46. 

Upon  the  hearing  of  any  motion  or  summons 
it  snail  be  lawful  for  the  Court  or  Judge,  at 
their  or  his  discretion,  and  upon  such  terms 
as  they  or  he  shall  think .  reasonable,  from 
time  to  time  to  order  such  documents,  as 
thej  or  he  may  think  fit,  to  be  produced, 
ana  such  witnesses  as  they  or  he  may  think 
neosesary,  to  appear,  and  be  examined  etetf 
voce,  either  before  such  Court  or  Judge^  or 
htfbrs  any  Jodgs  or  Maatcr,  or  Judge  of  any 
County  Uourt»  whom  they  or  he  may  direct 


the  person  therein  appointed  to  take  such  exa- 
mination, for  the  purpose  of  being  examined  as 
aforesaid,  and  for  the  production  of  any  writ- 
ings or  documents  to  be  mentioned  in  such- 
order,  and  may  therein  impose  such  terms  as 
to  such  examination  and  the  costs  of  the  appli^ 
cation  and  proceedings  thereon,  as  he  shall 
think  just ;  s.  48.  ^ 

Such  order  shall  be  proceeded  upon  iii  Ske* 
manner  as  an  order  made  under  the  herein- 
before mentioned  Act  passed  in  the  1st  year  of 
the  reign  of  his  late  Majesty  King  William  the 
4th,  c.  22,  and  the  examination  thereon  shall  be 
conducted,  and  the  depositions  taken  down  and 
returned,  as  nearly  as  may  be,  in  the  mode  now 
used  on  vied  voce  examinations  under  the  said 
Act  of  Parliament ;  s.  49* 


We  shall  continue  our  review  of  the  Bill 
in  our  next  Number,  particularly  on  triali 
with  and  without  juries,  on  new  trials  and 
appeais,  and  on  exeeuttom  and  foreign  aA^ 
tachments.  The  proposed  alterations  r^ 
lating  to  prooecdings  on  writs  of  MandammM 
and  Prohibitum^  will  also  be  notioid. 


374 


The  late  Mr.  JusHoi  7b jfonrcf. 


TBDE  LATE  Mr.  JUSTICE  TALFOURD. 

It  is  with  feelings  of  the  de^epest  regret, 
both  professional  and  personal,  that  we  re- 
cord the  death  of  Sir  Thomas  Noon  Tal- 
fourd,  on  Monday  last,  the  13th  March. 
This  much  lamented  and  sadden  event  took 
pkce  at  Stafford,  whilst  the  learned  Judge 
was  delivering  his  charge  to  the  Grand  Jury, 
and  commenting  with  his  usual  eloquence 
on  the  causes  which  had  produced  the  fear- 
ful and  numerous  cases  of  crime  which  then 
stood  for  trial, — ^there  being  no  less  than  30 
manslaughters,  and  in  the  whole  100  pri- 
soners. It  seems  not  improbable  that  the 
deep  feeling  which  was  excited  in  the  mind 
of  the  Judge  by  this  enormous  amount  of 
criminality,  in  some  degree  contributed  to 
the  fatal  result.  In  the  midst  of  his  ad- 
dress he  was  seized  with  apoplexy,  and 
although  attended  by  several  medical  men, 
expired  almost  immediately. 

It  is  consolatory  to  those  who  had  the 
gratification  of  knowing  Mr.  Justice  Tal- 
fourd  in  private  as  well  as  public  life,  that 
the  public  journals  have  uniformly  expressed 
the  highest  respect  and  regard  for  his  emi- 
nent worth,  genius,  and  learning,  both  as  a 
lawyer  and  an  author.  In  the  Profession 
there  is  hut  one  sentiment  of  deep  regret 
for  this  unexpected  calamity.  It  is,  indeed, 
lamentahle  beyond  all  measure,  that  a  man 
so  highly  gifted  in  all  excellent  qualities  of 
head  and  heart,  so  beloved  by  all  who  knew 
him,  should  be  thus  cut  off  without  warning, 
at  a  time  when,  in  the  ordinary  course  of 
nature  it  might  have  been  anticipated  that 
he  would  fulfil  the  duties  of  lus  judicial 
station  for  many  years,  and  then  retire  for 
some  period  of  leisure  and  tranquillity  before 
he  departed  hence  and  should  be  seen  no 
more. 

It  is  our  melancholy  duty  to  notice  some 
of  the  principal  events  of  his  life  and  his 
legal  and  literary  labours. 

He  was  born  at  Reading,  on  the  26th 
January,  1795,  and  became  a  pupil  of  Mr. 
Chitty,  the  eminent  Special  Pleader,  in  1 8 1 3. 
Besides  his  ordinary  studies  and  labours  as 
a  diligent  pupil,  he  zealously  and  ably  as- 
sisted in  the  composition  of  several  of  Mr. 
Chitty's  voluminous  works.  He  was  a 
member  of  the  Middle  Temple,  practised 
as  a  Special  Pleader  for  a  few  years,  and 
was  called  to  the  Bar  on  the  9th  February, 
1821.  He  joined  the  Oxford  Circuit  and 
Berkshire  Sessions,  and  at  this  time,  we  are 
informed,  he  was  a  Law  Reporter  for  the 
IVmet. 

In  1833,  he  was  appomted  Recorder  of 


Banbmy,  and  called  to  the  d^;ree  of  Ser- 
jeant-at-Law.  By  the  Royal  Warrant  of 
WMam  4th,  of  24th  April,  1834,  he  was 
included  in  the  Patent  of  Precedence  next 
after  Mr.  Justice  Coleridge.  He  was  pro- 
moted, in  1846,  to  the  dignity  of  Queen's 
Serjeant,  taking  precedence  of  all  Queen's 
Counsel.  Lord  Lyndhurst  ^cefully  con- 
ferred this  honour  on  a  political  opponent, 
whom  he  esteemed  as  a  man  of  genius. 
On  the  promotion  of  Sir  Thomas  WUde,  in 
July,  1846,  to  the  Chiefship  of  the  Com- 
mon Pleas,  Mr.  Serjeant  Talfourd  became 
the  Queen's  Ancient  Serjeant, — the  perma- 
nent head  of  the  Bar. 

His  career  in  Parliament  commenced  in 
January,  1835,  when  he  was  returned  at 
the  general  election  for  his  native  borough ; 
he  was  re-elected  iu  July,  1837,  and  con- 
tinued until  the  general  election  in  1841. 
He  was  again  elected  in  August,  1847,  and 
held  his  seat  till  his  elevation  to  the  Bench. 

As  a  legislator,  he  was  distinguished  by 
the  introduction  of  the  Bill  for  amending 
the  Law  of  Copyright,  which  he  advocated 
for  several  Sessions  with  an  eloquence  rarely 
equalled  and  never  surpassed,  and  the  mea- 
sure was  ultimately  carried  under  his  guid- 
ance, though  at  the  time  it  passed  he  was 
not  in  the  House.  He  also  commenced, 
and  successfully  carried  through,  the  Bill 
for  the  custody  of  infants, — one  of  the  seve- 
ral measures  of  justice  and  humanity  for 
which  he  always  contended. 

In  the  month  of  July,  1849,  during  the 
Summer  Circuit,  on  the  death  of  Mr.  Justice 
Coltman,  the  learned  Serjeant  was  raised  to 
the  Common  Pleas  Bench.  To  all  these 
honours  must  be  added  that  of  the  degree 
of  Doctor  of  Civil  Law,  which  was  confer- 
red on  him  by  the  University  of  Oxford. 
Such  has  been  his  eminent  course  as  a 
lawyer  and  senator.  We  turn  now  to  re- 
view the  distinction  he  attained  as  an 
Author. 

Whilst  a  law  student,  he  wrote  Strictures 
on  Capital  Punishments,  the  true  nature  of 
Justice,  and  the  legitimate  design  of  Penal 
Institutions ;  with  lObservations  on  the 
Punishment  of  the  Pillory ;  and  an  Appeal 
against  the  Act  for  regulating  Royal  Mar- 
riages. He  also  wrote  an  Address  to  the 
Protestant  Dissenters  of  Great  Britain  in 
regard  to  the  Roman  Catholics.  Besides 
his  contributions  to  the  many  elaborate 
works  of  Mr.  Chitty,  we  may  notice  his 
several  editions  of  Uie  Quarter  Sessions 
Practice,  the  last  of  which  was  published 
in  1841.  I 

Viewing  him  next  aa  a  literary  author,  his 
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beneyolent  and  enlightened  disposition  shone 
forth  at  an  early  period  of  his  life.     Whilst 
at  school  he  wrote  a  poem  on  the  education 
of  the  poor.     His  fertile  ima^nation  was 
also  evinced  at  the  same  period  in  "An 
Indian  Tale ;"  to  which  may  be  added  a 
didactic  poem  on  the  union' and  brother- 
liood  of  mankind.     He  was  also  the  author 
of  "  An  estimate  of  the  Poetry  of  the  Age/' 
in  which  he  zealously  defended  Mr.  Words- 
worth from  the  hostile  attacks  which  were 
made  upon  him  by  almost  all  the  critics  of 
the  time.   He  also  contributed  many  articles 
to  the    Encyclopaedia  Metropolitana,   the 
Edinbuigh  Review,  and  scTeral  Magazines. 
His  celebrated  tragedy  of  "Ion"  was 
written  in  1834,  and  on  the  26th   May, 
1836,  it  was  represented  at  Covent  Gar- 
den Theatre,  then  under  the  management 
of  Mr.  Macready.     His  **  Athenian  Cap- 
tiTe"   was    subsequently    produced,    and 
afterwards    '*61encoe."      He   also  edited 
"The  Remains  of  Charles  Lamb,"   and 
other  works.     These  were  followed  by  his 
"Vacation  Rambles." 

He  married  soon  after  he  was  called  to 
the  Bar,  and  has  left  a  widow  and  three 
sons  and  two  daughters,  to  lament  his 
grierous  loss.  One  of  his  sons  was  called 
to  the  Bar  in  Michaehnas  Term,  1852. 
It  remains  only  to  add,  that  throughout 
lu8  life  he  was  distinguished  alike  for  his 
kbdness  and  generosity  and  his  prompt 
and  brilliant  intellect.  During  his  career 
«t  the  Bar,  for  nearly  thirty  years,  he  ac- 
qnired  the  regard  and  esteem  even  of  the 
competitors  whom  he  surpassed.  His  ele- 
vation to  the  judgment-seat  made  no  differ- 
ence in  the  warmth  of  his  friendship  or  the 
a&ble  courtesy  of  his  manner  to  idl,  how- 
ever homble,  who  approached  him.  He 
held  his  high  office  meekly  and  nobly,  and 
t^ogh  he  has  not  lived  long  to  enjoy  its 
%nity,  he  died  honoured  and  respected 
^QghoQt  the  land  which  gave  him  birth, 
and  his  renown  will  extend  wheresoever 
^e  English  language  is  understood.  In 
4c  words  of  Mr.  Justice  Coleridge,  ad- 
™aed  to  the  Grand  Jury  at  Derby,  "he 
™d  one  ruling  purpose  of  his  life — the 
dwng  good  to  his  fellow-creatures.  He  was 
cpunently  courteous  and  kind,  generous, 
ample-hearted,  of  great  modesty,  of  the 
Jj^test  honour,  and  of  spotless  integrity." 
^  is  the  highest  praise  from  a  man  of 
^"wd  excellence,  pre-eminently  oompetent 
^  pronounce  a  jus^  smcere^  and  diserimi« 
'"wng  opinion. 


TESTAMENTARY  JURISDICTION. 
BILL. 

We  concliifle  the  summary  of  this  Bil 
I  from  our  last  Number,  p.  354. 
Procedwre  of  the  Cmari. 

48.  Probates  of  wills,  grants  of  administra- 
,  tioD,  and  certificates  of  intestacy  shall  be  ob- 
jtained  through  the  Testamentary  Office,  in 
I  such  or  the  like  manner,  as  near  as  may  be,  as 

S rebates  and  grants  of  administratioa  have 
een  heretofore  obtained  in  the  Prerogative 
Court,  except  so  far  as  is  otherwise  provided 
by  this  Act,  or  may  be  otherwise  provided  by 
any  general  orders  to  be  made  in  pursuance  o* 
this  Act. 

49.  The  person  or  some  or  one  of  the  per- 
sons applying  for  any  probate  of  a  will  ailect* 
ing  personal  estate  or  any  grant  of  sdministra* 
tion  shall,  before  such  probate  or  administra- 
tion sball  be  granted,  make  an  affidavit,  with  a 
Schedule  annexed  thereto,  in  a  form  similar  to 
the  form  set  forth  in  the  Schedule  (B.)  to  this 
Act,  with  such  variations  as  the  nature  and 
circumstances  of  the  case  may  require. 

50.  When  probate  of  any  testator's  will* 
whether  consisting  of  one  instrument  only  or 
of  two  or  more  instruments  or  sets  of  instm- 
ments,  and  as  to  such  instrument  or  all  or  any 
of  such  instruments  or  sets  of  instruments 
operating  on  real  estate  as  well  as  on  personal 
estate,  shall  have  been  granted  to  the  exceptor 
or  any  one  or  more  of  the  executors  thereby 
appointed,  such  probate  shall  enure  for  the 
benefit  of  the  person  or  persons  to  or  for 
whose  benefit  the  real  estate  devised  by  such 
testator  shall  have  been  derised,  and  such  pro- 
bate shall  be  conclusive  evidence  in  all  Courts 
and  before  all  tribunals  of  the  will  of  the  de- 
ceased, subject,  however,  to  be  questioned  in  a 
suit  to  be  instituted  in  the  Conrt  for  the  pur- 
pose of  recalling  or  revoking  such  probate,  or 
for  establishing  the  same. 

51.  Citation  to  executors,  &c.  to  prove  will* 

52.  Such  grant  not  to  prejudice  any  subse- 
quent grant. 

53.  Devisee  of  real  estate  devised  by  a  wifl 
may  obtain  probate  of  such  will. 

54.  Administrator  of  personal  estate  to  ad- 
mmister  real  estate  also. 

55.  Where  a  person  dies,  leaving  an  instra* 
ment  affecting  real  estate,  and  another  personal 
estate,  separate  probates  to  be  granted,  but  in 
no  other  case. 

56.  Grant  of  probate  of  administration  nn- 
restricted  as  to  real  or  personal  estate,  to  be 
conclusive  evidence  that  testator  left  no  other 
will. 

67.  Grant  of  probate  or  administration  re- 
stricted to  real  or  personal  estates  to  be  con- 
clusive evidence  in  like  manner. 

58.  Expense  of  probate  to  be  borne  by  per- 
son applying  for  same. 

59.  Suit  to  establish  wiO,  &c.,  may  be  insti- 
tuted by  bill  or  claim. 

60.  No  demurrer  for  want  of  parties,  b«l 
suit  to  proceed  if  Judge  think  fit* 
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61  Cerd6cate  of  intoitacy  to  b«  issued  to 
neir  or  persons  interested,  and  shall  enure  for 
benefit  of  heir,  &c. 

62.  Such  certificate  to  be  granted  upon  afii- 
davit  of  person  applying.  ^ 

63.  Practice  as  to  caveats  in  the  Court  to 
correspond  with  practice  as  to  caveats  in  the 
Prerof<alive  Court. 

64.  The  issuing  of  any  such  caveat  as  last 
aforesaid,  and  all  proceedings  thereunder,  shall 
be  deemed  and  taken  to  be  of  the  nature  of 
common  form  business.* 

65.  It  shall  be  lawful  for  any  party  to  any 
suit  in  the  Court  for  establishing  any  will  or 
intestacy,  or  for  obtaining,  recalling,  or  revok- 
ing any  probate,  administration,  or  certificate 
of  intestacy,  to  apply  to  the  Court  in  a  sum- 
mary way  for  an  order  calling  upon  any  person, 
though  not  a  party  to  the  cause,  to  produce 
and  bring  in  to  the  Testamentary  Office  of  the 
Court,  or  otherwise  as  the  Court  may  direct, 
any  paper  or  writing  being  or  purporting  to  he 
testamentary,  made  or  purporting  to  be  made 
by  or  for  the  deceased  person  whose  will  shall 
be  in  contest  in  the  cause,  which  may  be  shown 
to  be  in  the  possession  or  under  the  control  of 
aach  person ;  and  if  it  shall  not  be  shown  that 
any  such  paper  or  writing  is  in  the  possession 
or  under  the  control  of  such  person,  but  it 
dhall  appear  that  there  are  reasonable  grounds 
£w  concluding  that  he  has  the  knowledge  of 
any  such  paper  or  writing,  it  shall  be  lawful  for 
tho  Court  to  direct  such  person  to  be  examined 
upon  interrogatories  respecting  the  same,  and 
such  person  shall  be  bound  to  answer  such  in- 
terrogatories, and,  if  so  ordered,  to  produce 
and  bring  in  such  paper  or  writing,  and  shall 
be  subject  to  the  like  process  of  contempt  in 
case  of  default  in  not  answering  such  interro- 
gatories, or  not  producing  or  bringing  in  such 
paper  or  writing,  as  he  would  have  been  subject 
to  in  case  he  had  been  a  party  to  the  cause  and 
had  made  such  default  as  aforesaid ;  and  the 
costs  of  all  such  proceedings  and  of  such  pro- 
duction as  aforesaid  shall  be  in  the  discretion 
of  the  Court. 

66.  Court  may  direct  validity  of  a  will  to  be 
tried  at  law  by  a  jury. 

67.  Orders,  &c.,  of  the  Court  may  be  re- 
versed. 

68.  Power  to  make  rules  and  regulations. 

69.  The  course  of  proceeding  in  the  Court 
in  common  form  business  shall,  except  where 
odierwise  provided  by  this  Act,  or  by  any  rules 
or  orders  to  be  from  time  to  time  made  by  the 
Lord  Chancellor  in  pursuance  of  this  Act,  so 
far  as  the  circumstances  of  the  case  will  admit, 
be  according  to  the  present  form  and  manner 
of  proceeding  in  the  Prerogative  Court ;  and 
all  Statutes,  laws,  usages,  and  practices  now  in 
fbrce  in  the  Prerogative  Court,  save  and  except 
00  far  as  such  Statutes,  laws,  usages,  and  prac- 
tices, or  any  of  them,  may  be -repealed,  altered, 
or  wied  by  this  Act,  or  by  any  order  or  orders 
to  be  from  time  to  time  made  thereunder,  or 
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may  be  otherwise  inconsistent  with  the  pro- 
visions of  this  Act,  shall  apply  to,  govern,  and 
be  observed  by  the  Court  with  respect  to  com- 
mon form  business,  in  the  same  manner  as 
such  Statutes,  laws,  usages,  and  practices  *app]y 
to,  govern,  and  were  observed  by  the  Priew- 
gative  Court. 

Dutrict  Ofioes 

70.  Probate  of  administration  shall  not  in  any 
case  be  granted  through  any  district  oflBce,  un- 
less it  shall  appear  by  the  afiidavit  of  the  per- 
son or  some  or  one  of  the  persona  applying  for 
the  same,  that  the  testator  or  intesute,  as  the 
case  may  be,  died  in  England  or  Wales,  and  at 
the  time  of  his  death  had  a  fixed  place  of  abode 
\rithin  the  district  in  which  the  application  is 
made,  nor  unless  the  personal  estate  or  effects 
of  the  deceased,  exclnaive  of  what  he  shall 
have  been  possessed  of  as  a  trustee  and  not 
beneficially,  shall  have  been  sworn  to  be  unda* 
the  value  of  1,000(. 

71.  The  affidavit  or  affidavits  so  to  be  made 
all  all  be  conclusive  for  the  purpose  of  antho- 
rising  the  grant  of  probate  or  administration 
through  the  district  office;  and  no  grant  of 
probate  or  administration  made  throogh  any 
district  office  shall  be  liable  to  be  recalled,  re- 
voked, or  otherwise  impeached  by  reaaon  only 
Uiat  the  testator  or  intestate  died  oat  of  Eng- 
land or  Wales,  or  had  no  fixed  place  of  abode 
within  the  district,  or  that  his  personal  estate 
and  effects  amounted  to  or  exceeded  the  snm 
of  1,500/.  in  value,  and  whether  the  person  or 
persons  making  such  affidavit  or  affidavits  were 
or  were  not  aware  of  the  truth  of  the  case  at  the 
time  of  making  the  same. 

73.  Upon  application  being  made  to  any 
district  registrar,  for  any  probate  or  admhii* 
stration,  such  registrar  shall  receive  each  ap- 
plication, and  take  into  his  custody  the  will  for 
the  probate  of  which  such  application  ia  made, 
or  which  is  proposed  to  be  annexed  to  the  letters 
of  administration  for  which  application  is 
made,  and  shall  administer  such  oatha  as  shall 
be  necessary  to  be  taken  before  such  probata 
or  adminiatration  can  be  granted;  and  fine 
probate  or  administration  shall  be  prepaitd  bf 
the  solicitor  of  the  person  making  aoch  9fif^ 
cation,  under  the  direction  of  auch  registrar; 
and  when  such  probate  or  administration  shall 
have  been  perfected,  with  the  exception  of  af- 
fixing the  seal  thereto,  such  registrar  shall 
withont  delay  transmit  through  the  GenenJ 
Post  Office,  in  a  sealed  bag  or  parcel,  sock 
probate  or  administration,  with  the  affidavill 
and  other  papers  which  may  be  required  lor 
granting  such  probate  or  adminiatration,  to 
one  of  tiie  record  keepers,  in  order  that  the  seal 
of  the  Court  may  be  affixed  thereto  by  the 
proper  officer  in  London ;  and  when  such  seal 
shall  have  been  affixed  to  such  probate  or  ad* 
mraistration  the  same  shall  be  sent  by  Aere* 
oord  keeper,  throngh  the  General  Poet  Ofice, 
in  a  eealed  bag  or  pareel  to  the  regislnr  by 
whom  the  application  for  the  aame  uiaU  ham 
been  transmitted,  in  order  that  the  same  may 
be  delivered  to  the  executor  or  adminbtrator 
entitied  thereto. 
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.  7^.  "piaragiBtrar  of  each  district  shall  retain 
m  the  district  registry  all  wills  to  be  takeo  into 
hu  custody  as  aforesaid,  for  the  space  of  six 
calendar  months,  to  be  computed  from  the  time 
at  which  the  i^>plication  for  probate  thereof  or 
tar  administration  with  the  same  annexed  shall 
have  been  made,  and  shall  permit  ^e  same  to 
DC  there  inspected  by  all  persons  in  the  same 
xnamier  as  wills  in  the  custody  of  the  Preroga- 
tive Court  are  now  permitted  to  be  inspected, 
or  otherwise  as  the  Lord  Chancellor  shall  from 
tune  to  time  direct,  and  shall,  at  the  expiration 
of  the  said  period  of  six  calendar  months,  trans- 
mit such  will  through  the  General  Post  Office^ 
in  a  sealed  bag  or  parcel,  to  the  record  keeper 
of  the  Court. 

74.  Together  with  every  probate  or  admini- 
stration which  shall  be  sent  to  the  record 
keeper  of  the  Court  to  be  sealed,  there  shall 
be  transmitted  by  the  district  registrar  an  offi- 
cial copy  of  the  will  of  which  such  probate 
shall  be  granted,  or  which  shall  be  annexed  to 
such  administration,  which  official  copy  shall 
be  retained  and  deposited  in  the  TestameoUry 
Offiee,  and  shall  and  nuy  be  inftpected  by  all 
persons  at  such  office  untQ  the  original  will 
•hall  be  transmitted  to  the  record  keeper,  who, 

ra  receipt  of  such  original  will,  shall  return 
official  copy  to  the  registrar  of  the  district 
Irom  which  the  same  was  originally  received, 
there  to  be  retained  and  deposited  in  the  re- 
fpMrj  of  such  district,  where  the  same  may  be 
inspected  in  like  manner  as  the  original  will  or 
a  copy  thereof  may  be  inspected  in  the  Testa- 
naeiUary  Office  in  London. 
75*  Duty  of  record  keeper. 

76.  CaveaU  against  the  grant  of  probate  or 
adnunistration  may  be  entered  in  any  district 
cJiccw  and  the  proceedings  thereunder  shall  be 
mnular  in  all  respects  to  proceedings  under 
caveaU  entered  in  the  Testamentary  Office  in 
London. 

77.  It  shall  not  be  competent  for  any  district 
registrar  to  receive  any  application  for  a  certifi- 
cate of  intestacy. 

78.  It  shall  not  be  obligatory  on  any  person 
to  tm^j  for  probate  or  administratk>n  through 
any  oistrict  office,  but  in  every  ease  such  ap- 
plication may  be  made  at  the  TestameoUry 
offiee  in  London  for  such  probate  or  admini- 
stration, wherever  the  residence  of  the  tesutor 
or  intestate  may  have  been,  and  whatever  the 
amonnl  of  the  property. 

CUatimu  or  other  Ptoeesses, 

70.  Citations  or  other  processes  calling  upon 
executors  or  other  persona  to  accept  or  refnse 
piohate  or  administration,  or  to  show  cause 
why  it  should  not  be  granted  to  the  person 
sning  out  the  process,  shall  be  issoaUe  horn 
Am  T^tamsDtarv  Office  in  London,  and  also 
(in  cases  in  whicn,  under  the  provisions  of  this 
▲e^  probate  or  admioistxataoa  nuqr  be  obtained 
^hiMgh  any  district  office),  from  such  district 
offosb  and  the  same  shall  be  B»de  returashle 
ia  the  office  from  which  the  same  shall  have 
been  issued. 

80.  Soch  citatioaa  or  other  proesases^  and 


all  subsequent  prooeediags  thereunder,  where 
the  probate  of  grant  or  administration  follows 
as  of  course,  and  to  either  party  according  to 
the  tenor  of  the  citation  or  other  process,  shall 
be  deemed  and  taken  to  be  common  form 
business. 

Transmission  of  Wilis  and  other  Documents. 

8 1 .  Judges  of  the  present  Ecclesiastical  Covrts 
and  others,  at  request  of  principal  registrar,  to 
transmit  all  wills,  &c.,  in  their  possession,  ^c, 
to  the  record  keepers,  to  be  deposited  in  Tea* 
tamentary  Office,  there  to  be  arranged  for  re- 
ference. 

82.  Penalty  for  defisidt. 

83.  Power  to  Lord  Chancellor  to  arrange  for 
temporary  custody  of  wills,  &c.,  until  same  am 
deposited  in  Testamentary  Office. 

Kalendars. 

84.  Kalendars  made  in  the  Testamentary 
Office  to  be  printed  and  furnished  to  district 
registrars. 

lAmiMion  ef  time  of  proceeding . 

85.  Except  as  hereinafter  provided,  no  suit 
or  proceeding  shall  be  iuBtituted  or  taken  to 
establish  any  will,  or  to  revoke  or  recal  any 
probate  of  a  will  or  grant  of  administration, 
after  the  expiration  of  20  years  from  the  date 
of  the  certificate  of  intestacy  or  grant  of  admi- 
nistration or  probate,  as  the  case  may  be. 

86.  If  at  the  time  of  the  granting  or  issuing 
any  certificate  of  intestacy,  or  probate,  or  ad- 
ministration, with  respect  to  the  estate  of  any 
deceased  person,  the  person  or  some  or  one  ik 
the  persons  entided  to  establish  the  will  of  such 
deceased  person,  or  to  revoke  or  recal  such 
probate  or  administration,  shall  have  been  or 
shall  be  under  the  disability  of  infancy,  cover- 
ture, idiotcy,  lunacy,  unsoundness  of  mind,  or 
absence  beyond  seas,  then  and  in  such  case 
such  person,  so  under  disability,  or  any  per- 
son claiming  under  him,  may  institute  or  take 
anj  suit  or  proceeding  for  the  purpose  of  esta- 
blishing any  will  of  such  deceased  person,  or  of 
revoking  or  recalling  any  probate  or  admini- 
stration of  his  estate,  within  10  years  after  the 
removal  of  such  disability,  or  after  the  death 
of  the  person  under  disability,  which  shall 
have  first  happened. 

87.  Any  devisee  of  real  estate  or  any  heir^ 
or  any  person  claiming  under  any  such  de- 
visee or  oeir,  may  institute  a  suit  or  proceed- 
ing for  the  purpose  of  establishing  a  will  or 
revoking  or  recalling  probate,  so  far  as  re- 
spects his  own  interest  only,  at  any  time  i»dth- 
in  the  period  within  which,  if  this  Act  had  not 
passed,  he  might  have  sued  at  law  or  in  equity 
for  the  recovery  of  the  estate  or  property  m^ 
vised  by  such  will  or  claimed  as  upon  an  in- 
testacy, or  the  rents  or  profits  thereof. 

88.  In  cases  of  fraua  it  shall  be  lawful  for 
the  Court  to  authorise  the  person  aggrieved  or 
sapposed  to  be  aggrieved  thereby  to  proceed 
notwithstanding  the  expiration  of  the  limited 
period  hereinbefore  fixed  for  the  purpose. 
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JRM/JBtl«fe. 

89.  None  of  the  proyisiont  bere'mbefore 
contained  with  reference  to  the  real  estate  of 
deceased  persons  shall  extend  to  the  real  estate 
of  persons  djring  before  the  time  appointed  for 
the  commencement  of  this  Act 

Fees  aud  Expetue$, 

90.  Lord  Chancellor  to  prepare  table  of  fees 
to  be  taken  by  officers  of  Coort,  with  power  to 
vary  same  as  he  may  think  fit,  and  to  pablish 
tame  in  Gazette.    No  other  fees  to  be  taken. 

91.  No  officer  to  retain  for  hia  own  use  any 
fees,  or  accept  gratuity.    Penalty. 

9^.  Prosecution  of  offenders. 

93.  Fees  not  to  be  paid  in  money,  but  by 
stamps. 

94.  So  much  of  the  Suitors  in  Chancery 
Relief  Act  as  applies  to  the  collection  of  fees 
by  stamps  incorporated ;  except  that  separate 
accounts  to  be  kept.  Commissioners  of  Inland 
Revenue  to  retain  expenses,  &c,  and  pay  re* 
sidue  into  Bank  of  Bngland  to  an  account, 
«« The  Testamentary  Fee  Fund  Account."  Acts 
relating  to  stamps  under  Conunissioners  of  In^ 
land  Revenue  incorporated, 

95.  Provisions  as  to  stamps. 

96.  Power  to  Lord  Chancellor  to  provide 
offices,  &c.,  and  for  the  making,  writing,  print- 
ing, counting,  and  examining  official  docu- 
ments and  records  of  the  Court  and  offices, 
and  other  copies  of  such  documents  and  re- 
cords, and  for  necessary  articles  for  the  offices, 
and  for  all  other  necessary  expenses  relating 
thereto. 

VM  aud  voidable  Probates  or  Admmistratumt. 

97*  AH  probates  and  administrations  granted 
before  the  time  appointed  for  the  commence- 
ment of  this  Act,  which  may  be  void  or  void- 
able by  reason  only  that  the  Courts  from  which 
respectively  the  same  were  obtained  had  not 
jurisdiction  to  grant  such  probates  of  wills  or 
administration,  shall  be  and  be  deemed  for  all 
purposes  whatsoever  to  be  and  to  have  been  as 
valid  as  if  the  same  had  been  obtained  from  the 
Courts  entitled  to  grant  such  probates  and  ad- 
ministrations respectively;  Provided  always, 
that  any  void  or  voidable  probate  or  admini- 
■tration  shall  not  be  made  valid  by  this  Act, 
when  another  probate  of  the  same  wUl  or  other 
iiBtters  of  admmistration  of  the  same  personsl 
estate  shall  subsequently,  but  before  the  time 
appointed  for  the  commencement  of  this  Act, 
have  been  granted  out  of  the  proper  Court; 
nor  when  such  probate  or  administration  shall 
have  been  revoked,  or  determined  by  any  Court 
of  competent  jurisdiction  to  have  been  void, 
before  that  time;  nor  so  far  as  the  same  re- 

rets  any  personal  estate  which  at  the  time  of 
passing  of  this  Act  shall  be  in  the  posses- 
rion  of  any  person  who  would  not  have  been 
entitled  thereto  if  the  same  probate  or  admini- 
stration were  valid ;  nor  shall  this  Act  preju- 
dice or  affect  anjr  proceedings  pending  at  the 
time  of  the  passing  of  this  Act  in  which  the 
validity  of  any  such  probate  or  admmistration 
■hall  ht  in  question  between  the  person  claim- 


ing under  the  sane  and  the  penoH  chiimBK 
adversely  thereto,  and  such  probate  or  adiaiia- 
stration,  if  the  result  of  such  proceeding  thill 
be  to  invaUdate  the  same,  shall  not  be  rendered 
valid  by  this  Act;  and  if  such  proeeedingt 
shall  abate  or  become  defective  by  reasoaof 
the  death  of  any  party,  any  person  who  but  for 
this  Act  would  have  any  right  by  reaeoD  of 
the  invalidi^  of  any  such  probate  or  admini- 
stration shaU  retain  such  right,  so  that  be  wxj 
commence  proceedings  for  enforcing  the  stne 
within  six  calendar  months  after  the  desdi  of 
such  party. 

AdnUmUtraium  Bonds. 

98.  Sureties  in  administration  bonds. 

Reai  Representative, 

99.  Power  to  Court  to  appoint  real  R|in- 
sentative. 

100.  Power  to  real  representative  to  sell  and 
convey ;  and  to  mortgage. 

Pendinff  8mts. 

101.  All  suits,  whether  original  or  by  wiyof 
appeal,  which  shall  be  depending  in  any  Cooit 
in  England  or  Wales  respecting  the  gnnl  of 
probate  of  any  will  or  administrstioD  of  the 
effects  of  any  deceased  person  shsll  be  tnna- 
ferred,  with  all  the  proceedings  therein  to  the 
Court  of  Chancery,  there  to  be  dealt  with  isd 
decided  according  to  the  rules  and  practo  of 
that  Court,  except  so  far  aa  the  Court  nn 
think  it  expedient  to  adopt  for  the  pnnosee  of 
such  transferred  suits  or  any  of  them  the  rtilee 
or  practice  of  the  Court  in  which  the  aiiBe 
shaU  have  been  -pending,  to  which  end  the 
Court  of  Chancery  shall,  for  the  r«P^**  * 
such  suits,  be  deemed  and  taken  to  nan  dl  the 
powers  and  jurisdiction  to  all  intents  sad  par- 
poses  possessed  by  the  Court  firom  whidi  neb 
suit  sball  be  transferred:  Provided  *1*^ 
that  this  enactment  shall  not  apply  to  pro^^ 
ings  by  way  of  appeal  pending  before  her  » 
jesty  in  Council,  which  proceedings  shill  be 
carried  on  and  prosecuted  in  the  rame  vossaa 
in  all  respects  as  if  this  Act  had  not  beoptfj 
sed :  Provided  also,  that  ertrj  person  m  u 
this  Act  had  not  been  passed,  might  bsre  ip- 
pealed  to  her  Majesty  in  Council  ^^^ 
proceeding,  decree,  or  sentence  of  Mf  Court 
respecting  the  grant  of  any  probate  or  sfflnim- 
stration,  may,  notwithstanding  the  P'^'^^^''^ 
of  this  Act,  appeal  to  her  Majesty  in  CoaacH 
against  such  proceedings,  decree,  or  sentence. 

Salaries  and  Retiring  AUowanees^  ^* 

108.  Salaries  of  officers. 

103.  Power  to  Lord  Chancellor  *•  JJ"^ 
any  officer  becoming  infirm  or  incapably  «» 

to  limit  retiring  allowance.  ^^..^m^ 

104.  Mode  of  eompensatmg  retiring  officers 

&c.    Proviso.  ^jRi^ 

105.  Power  to  persons  holdbg  nr  ^ 
whose  inoomea  are  affected  by  Act  ^JT^ 
claim  on  Treasury  for  compensation,  '^[fj*: 
Compensation  to  Judge  of  Plrerogatrre  toun. 
Proviso.  ^ 

106.  Time  of  payment  of  islaneii*^ 
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107.  CompeMttion  to  lUr.  It  MiM. 

108.  Power  to  Lord  Chatfceildr  t»  order 
sori^iis  of  TestamentaiT  Fee  Fand  to  be  paid 
into  the  Exchequer.  If  fund  insafficient  to 
defray  ulariea,  &c.,  Commiaaioners  of  the 
TVeaanrr  to  provide  for  the  aame. 

109.  Thia  Act  shall  not  extend  to  Scotland 
or  Irelaiid. 


SCBKDULB  A. 

Diitneis  and  PlaceM  o/DUirict  Ofkn  tkrough-- 
out  England  and  fFa/e#. 

Goantiea  of  Northamberland  and  DarhaiD,(a) 
^iDarkam. 

Countiea  of  Cumberland  and  WeatmofeUnd 
at  CarUtU^ 

County  of  York,  (A)  at  For*. 

County  of  Lancaster  except  the  Hundred  of 
Salford  and  West  Derby  and  the  City  of  Man- 
chester, at  Presion. 

City  of  Manchester  and  Hundred  of  Salford, 
at  Manekester. 

Hundred  of  West  Derby  in  Lancaahire, 
Chester,  (c)  Flint,  Denbigh,  Canuurron*  An- 
glesea,  at  Chester. 

Countiea  of  Derby,  Nottingham,  (d)  Leieas- 
ter,  at  Nottingham. 

County  of  Lincoln,  (•)  at  Lineoin. 

Counties  of  Salop,  Merioneth,  Montgomery, 
^Shmotbmrjf. 

Countiea  of  Rutland  and  Northern  DiTision 
of  Northampton  and  Countiea  of  Huntingdon 
iDd  Cambridge,  (/)  at  Peterborough. 

County  of  Norfolk,  (p)  at  Norwich. 

County  of  Suffolk  and  Northern  Diviaion  of 
the  County  of  Kssex.  at  Iptwieh. 

County  of  Bedford  ana  Southern  Division  of 
Northampton,  {h)  at  Northampton. 

Countiea  of  Warwick  (1)  and  Stafford,  (it)  at 
UcWd. 

Counties  of  Radnor,  Brecknock,  Hereford, 
Monmouth,  at  Htr^ord. 

Counties  of  Cardigan,  Carmarthen,  (/)  Pem- 
broke, (m)  Glamorgan,  at  Carmarthen. 

Countiea  of  Worcester,  (a)  and  Gloucester,  (0) 
except  Bristol,  at  Gloucester. 

Cities  of  Bristol  and  Bath,  at  Bristol. 

Countiea  of  Oxford,  (p)  Berks,  Bucks,  at 
O^ord. 


(a)  Including  the  Towns  of  Newcaatle-upon- 
Tjrne  and  Berwick-upon-Tweed. 

(b)  Including  the  City  of  York  and  Ainsty 
sad  the  Town  of  Kingston-upon-Hull. 

(c)  Including  the  City  of  Chester, 
'd)  Including  the  Town  of  Nottingham* 
[«)  Indnding  the  City  of  Lincoln. 

^)  Includmg  the  University  of  Cambridge. 

p)  Including  the  City  of  Norwich. 

1)  Including  the  Town  of  Northampton. 

(0  Including  the  City  of  Coventry. 
ik)  Including  the  City  of  Lichfield. 
(4  Including  the  Town  of  Carmarthen. 
(si)  Including  the  Town  of  Haverfcnrdwest 
(«)  Including  the  City  of  Worceater, 
(0)  Including  the  Cit]|r  of  Glouceater. 
(p>  Including  the  UniTeraity  of  Ozlbrd. 


County  of  8omerset«  exeept  the  city  of  Bath, 
at  Bridgewater. 

County  of  Devon,  (q)  at  Eseter. 

County  of  Cornwall,  at  Bodmim. 

County  of  Wilts,  at  Salisbury, 

County  of  Dorset  (r)  at  Blandford. 

County  of  Hants,  {s)  at  Winchester. 

County  of  Sussex  (0  at  Lewes. 

East  Division  of  the  County  of  Kent,  (»)  at 
Canterbury. 

London,  Middlesex,  Southern  Dirision  of 
the  County  of,  Essex,  Hertfordshire,  Surrey, 
West  Kent,  in  Loiuloa. 


SCHBDULB  B. 

Containa  the  form  of  Affidavit  and  Schedule. 


ScHBDULB   C. 

Is  intended  to  contain  the  annual  salary  of 
each  officer,  but  the  salaries  are  at  present  left 
blank. 


POINTS  IN  COMMON  LAW 
PRACTICE. 

FIMBS  AND  BBCOVBRIBB'  ACT.  —  DB8CBIP- 
TION  OF  MABBIBD  WOMAN  IN  AFFIDAVIT 
IN  SUPPORT  OF   MOTION   UNDBB  8.  91. 

Thb  affidavit  in  support  of  a  motion  for  an 
order  under  the  3  &  4  Wm.  4,  c.  74,  s.  91*  to 
enable  Mrs.  Lydia  Sparrow  to  convey  certain 
property  to  which  she  was  entitled  in  her  own 
right,  without  her  husband's  concurrence, 
stated  the  circumstances  under  which  her 
husband  had  deserted  her  shortly  after  their 
marriage  in  1801,  and  that  she  was  ignorant 
whether  he  was  living  or  dead.  The  Court 
declined  to  grant  an  order  aa  the  affidavit  con* 
tained  no  description  of  the  applicant,  but  it 
was  afterwards  made  on  an  amended  affidavit 
describing  her  as  "  the  wife  of  Richard  Spar- 
row, formerly  of  the  parish  of,"  &c.  Espparte 
Sparrowy  12  C.  B.  334. 

warhant  of  attobnby  to  tbubtbbs  of 

BANKING  COMPANY.  —  AFFIDAVIT  BK* 
TITLING,  ON  BNTBBINO  UP  JUDOMBNT. — 
IN  NAMB  OF  PUBLIC  OFFICBR  NOT  TRU8* 
TBB. 

A  warrant  of  attorney  was  given  in  1887>  to 
three  trustees  of  the  National  Provincial  Bank 
of  England,  to  secure  a  debt  due  from  the 


(q)  Incluiting  the  City  of  Exeter. 

(r)  Including  the  Town  of  Poole. 

\s)  Including  the  Town  of  Southampton. 

\t)  Includmg  such  of  the  Cinque  Porta  and 
thmr  dependendea  aa  are  locally  aituate  in  the 
County  of  Sussex. 

(a)  Including  the  CHty  of  Canterburv,  and 
such  of  the  Cinque  Porta  and  their  dependencies 
aa  are  locally  situate  in  the  County  of  Kent, 
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defeaduit  oa  his  linking  accoont.  On  a  mo- 
tion in  1852,. by  the  public  officer  for  the  time 
being,  to  enter  up  judgment  thereon,  the  affi- 
davit on  which  the  rule  was  obtained,  was  en- 
titled in  the  cause  and  not  "  in  the  matter  of," 
Sec.  An  objection  thereto  as  irregular  was 
overruled,  Jemw,  C.  J.,  observing—"  Somerhy 
V.  Woodroff,  1  B.  &  Aid.  507,  settles  the  point : 
there  the  affidavit  upon  a  motion  like  this,  was 
held  to  be  properly  entitled  in  the  cause, — 
*  for,'  said  the  Court,  *  the  warrant  of  attorney 
must  be  taken  as  an  admission  of  a  suit  pend- 
ing in  the  Court,  on  which  judgment  is  to  be 
entered  up.'  In  Davis  v.  Stanbury,  3  Dowl. 
P.  C.  440,  the  Master  seems  to  have  certified 
the  practice  both  ways.  In  Tidd's  Ptactice,  9th 
edit.  553,  it  is  said  that  the  affidavit  may  be  in- 
tituled in  the  cause  in  which  judgment  is  en- 
tered up :  and  in  Archbold,  8th  edit.  870,  it 
is  laid  down  that  it  may  be  intituled  either 
way." 

An  objection  was  also  taken  that  the  judg- 
ment should  be  entered  in  the  name  of  the 
trustees  and  not  of  the  pabHc  officer,  but 
Jervis,  C.  J.,  said—"  We  are  clearly  bound  by 
the  authority  of  the  two  cases  of  Wills  v* 
Sutherland^  4  Exch.  R.  211,  and  Chapman  v. 
Miloain,  5  Exch.  R.  61,  which  are  expressly  in 
point,  unless  a  distinction  can  be  made  between 
a  covenant  and  a  warrant  of  attorney."  BsU 
V.  Fisk,  12  C.  B.  493. 


AFFIDAVIT.  —  DBSCRIPTTOK   OF   DEPONENT 
IN. — IRREGULARITY. 

The  affidavit,  under  the  rule  of  Easter 
Term,  4  Wm.  4,  verifying  the  notes  of  the 
assessor  of  the  Liverpool  Passage  Court,  on 
the  trial  of  an  action  pursuant  to  the  3  &  4 
Wm.  4,  c.  42,  s.  17,  was  sworn  by  T.  £L  S^ 
''clerk  to  Edward  James,  Esq.,  Barrister-at- 
Lbw  and  Assessor  of  the  Court  of  PSsssage  of 
ihe  borough  of  Liverpool:"  Held,  defective, 
inasmuch  as  it  omitted  to  state  the  deponent's 
place  of  residence, — Jervis,  C.  J.,  referred  to 
Daniels  v.  May,  5  Oowl.  P.  C.  83 ;  and  EUon  v. 
jadatHndaie,BD.8cL.2AB,  Winch  y.WiUiama, 
13C.  B.  416. 


NOTICES  OF  NEW  BOOKS. 

Ottervatiana  on  ihe  Chmemmad  BUI  fir 
.Aoliahing  ike  Bem&cal  </  the  Poor,  tmd 
Bediatrihuting  ihe  Burden  of  PooT'JUiie, 
with  a  proposal  for  more  equitubly  re- 
distributing  thai  Burden*    By  Robert 


Pasbuv,  Esq.,  Q.  C.    LoDgman  &  Co. 

1854.    F|>.28. 

CoNStBERABLE  interest  has  been  ezdted 
by  the  Government  proposal  to  abolish  the 
Law  of  Settlement,  and  Mr.  Pashley,  who 
is  eminently  qualified  to  advise  on  the  sub- 
ject, very  opportunely  sets  out  his  views  im 
this  pamphlet. 

We  lay  before  our  readers  the  learned 
Author's  proposal — 

That  "  on  the  repeal  of  the  Law  of  Settle- 
ment,  the  yearly  sum  needed  for  the  relief  of 
the  poor  be  raised  by  parochial  rates  am  sttt 
real  property ;  that  the  amount  in  the  pooad 
levied  in  each  parish  should  be  at  such  a  sum 
as  to  equal  one-diird  of  the  parish-rate  needed 
to  raise  the  relief  bestowed  in  the  parish,  added 
to  two-thirds  of.  the  aven^  poor-rate  of  Eofp* 
land  and  Wales.  According  to  this  plan,  two- 
thirds  of  the  sum  expended  yesrly  in  relieviDg 
the  poor,  though  raised  parochially,  would  be 
raned  equally  throughout  the  whole  oovalry, 
and  the  remaining  third  of  the  ezpendifciBe  ef 
the  whole  country  would  be  raised  by  each 
parish  contributing  one-third  of  its  own  acCaal 
expenditure." 

Jn  Account  of  the  present  deplorable  State 
qfthe  Bcdesiastieal  Courts  of  Beeord; 
with  proposals  for  their  complete  re^ 
formation.     By    Wii^liam    DowinK« 
Brucb,    Esq.,    BarristerHit-Law.      H. 
Adams ;  W.  Arpthorp.    1854.   Pp.49. 
Tbb  learned  writer  of  the  present  pam- 
phlet has  had»  it  iqipears,  the  opportunity 
of  inspecting  and  examining  the  ancknt 
Record  Offices  connected  with  the  principal 
dioceses*  and  founded  for  the  importsnt 
purpose    of  preserving  leoords  cf   great 
public  and  private  value.    The  results  of 
his  inqairies  are  here  stated,  and  he  con- 
tends that  the  manner  in  which  the  trust 
reposed  in  the  officers  of  the    diocesan 
Courts  has  been  fulfilled  is  very  inefficieBt, 
and  he  suggests  a  practical  remedy  ior  the 
alleged  abuse. 


Shall  ihe  New  Street,  which  is  to  form  the 
Grand  CowmmnieaiUm  between  the  Basi" 
em  and  Wesiem  parts  of  the  Metropolis^ 
be  straight  or  crooked  f  By  Robbrt 
Hesketh,  Architect  Weale ;  Letts  & 
Co.     1854.    Pp.  16. 

From  a  carsory  gtanoe  at  this  paiiq>Uety 
it  seems  the  Autlnir  proposes  that  the  New 
Street  should  pass  through  the  Fleet  Prison, 
and  after  crossing  Farrinedon  Street,  Fetter 
Lane,  Clifford's  and  Serjeant's  Inns  to  the 
south  of  the  Becord  Office^  Chancery  Luie» 
to  the  aomih  of  the  Law  lostitiitioii,  and 


Xotp  ^  CQ9tt.^NmB  Order  in  Ckaaeerg. 


traversu^  Uie  property  between  Carey 
Street  and  the  Strand,  would  then,  to  a 
certain  extent,  coincide  with  the  GoTem- 
ment  fine  to  Long  Acre;  bnt  we  thbk  the 
Government  plan  preferable,  especially  in 
r^trd  to  the  proposed  new  Law  Courts. 


LAW  OF  COSTS. 

IX  rORMgDON.— OF  ISSUES  UNOBR  4  &  5 
ANNS,  C.  16.  —  OF  DBMUBftBA  UNDER  3 
«  4   WM.  4,  C.  42. 

Th«  4^5  Anne,  c.  16,  s.  5,  does  not  apply 
to  real  actions,  and  the  demandant  in  formedon 
in  not  therefore  entitled  to  the  costs  of  issues  of 
feet  joined  on  the  pleas  therein,  and  which 
have  been  found  in  his  favour. 

There  was  a  demurrer  to  thi  replication  to 
one  of  the  pleas,  on  which  the  denwndant  ob- 
tained iadgmeot.  Jmw,  C.  J.,  said,— "the 
cMes  of  Wyndowe  v.  Bishop  of  Carlisle,  3 
Bingh.  404  ;  11  J.  B.  Moore,  269;  and  Ed- 
wirda  v.  Bishop  of  Exeier,  7  Scott,  679;  6 
N.  C.  146,  seem  lo  be  aatborities  to  show  that 
the  demandant  is  entitled  to  the  costs  of  the 
demurrer  under  the  Stat  3  &  4  Wm.  4,  c.  42, 
8.  34.  Caanom,  dem. ;  Bimimpton,  ten.,  12 
C.  B.  514. 

By  the  62nd  Order  of  Hilary  Term,  1853,  it 
is  ordered,  that  «'  when  issues  in  law  and  fact 
are  raised,  the  cosU  of  the  sevetal  issoas  both 
in  kw  and  fact  wiU  follow  the  findmg  or  jndg- 
i^ent,  and  if  the  party  entitled  to  the  general 
costs  of  the  cause  obtam  a  verdict  on  any 
material  iasue,  he  will  also  be  entitled  to  the 
general  costs  of  the  trial ;  but  if  no  material 
iisne  in  fact  be  found  for  the  party  otherwise 
entitled  to  the  general  costs  of  the  cause,  the 
<:o8ts  of  tbe  trial  shall  be  allowed  to  the  oppo- 
««e  party." 

*rAXATION  OF  COSTS  OF  UMFMRMNCM  WHBRB 
LB88  THAN  20/.  AWARDSD.  —  HIOHBR 
SCALR. 

On  a  reference  of  an  action  at  the  trial--the 
costs  of  the  cause  to  abide  the  event,  and  the 
costs  of  the  reference  and  award  to  be  in  the 
^Moetion  ol  the  arbitrator— tho  plaintiff  ob- 
^^ntdan  award  of  1721  odd,  the  coeto  of  the 
''fcrence  and  award  to  be  paid  by  the  defend- 
«)t. 

In  making  absolute  a  mle  far  thn  nriewd 
^  ^  taxation  of  the  Master,  who  had  taEod 
on  ^  lower  scale.  Parte,  B.,sud,  ''the  firec- 
^•tothellaeteKa  of  the  ConrU  oC  HUa^ 
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Term,  16  Vict,  do  not  apply  to  the  costs  of  a 
reference,  but  only  to  the  costs  of  a  cause." 
Holland  v.  Ftncen^  9  Exch.  R.  274. 


NEW  ORDER  IN  CHANCERY. 

LBGACY  AND  SUCCESSION  DUTY. 

I,  THS  Right  Honourable  Robert  Mousey 
Lord  Cranwoith,  Lord  High  Chancellor  of 
Great  Britain,  do  hereby  order  and  direct  in 
manner  following,  that  is  to  say :  That  the  Go- 
neral  Order  made  by  me  bearing  date  the  3 let 
day  of  January,  1853,  be  discharged,  and  in 
lieu  thereof  I  do  order.  That  the  registrar  in 
drawing  up  any  decree  or  order  whereby  the 
Accountant-General  shall  be  directed  to  pay  or 
transfer  any  fund  or  part  of  any  fund  in  respect 
of  which  any  duty  shall  be  payable  to  the  re* 
venne  under  the  Acta  relating  to  Legacy  or 
Succession  Duty,  shall,  onless  such  decree  or 
order  expressly  provide  for  the  payment  of  the 
duty,  direct  Uie  Accountant-General  to  have 
regard  to  the  circnmatance  that  such  duty  ia 
payable;  and  where  by  any  decree  or  onkr 
any  carrying  over  to  a  separate  account  of  anj 
fund  in  respect  of  which  any  such  duty  may 
be  chargeable  shall  be  directed,  the  regiatnr 
shall  add  the  words  "subject  to  Legacy  Dvtty** 
or  '*  subject  to  Succession  Duty,"  as  the  case 
may  be,  to  the  title  of  the  account ;  And  in 
order  the  better  to  provide  security  against  the 
payment  or  transfer  by  the  Accountant-Gen^ 
ral  of  any  fund  chargeable  with  any  such  duty, 
without  the  duty  being  first  paid,  the  Account- 
ant-General, on  receiving  notice  from  the  pro- 
per officer  that  the  duty  is  payable,  is  to  canae 
a  memorandum  to  be  made  in  his  hooka  in 
conformity  inth  such  notice.  And  the  Ac- 
eonntant-Gener4»  beCare  ezecoting  any  decree 
or  order,  diraetiag  the  payment  or  transte  «f 
any  Innd,  or  psKt  of  any  fond,  in  reapeet  of 
which  any  such  dnfy  shall  be  payable,  shall  en- 
quire the  production  of  the  official  receipt  lor  the 
duty,  or  a  certificate  firom  tiie  proper  officer  of 
the  payment  of  the  duty  chargeable  in  respect 
of  any  such  fund  or  any  portion  thereof  respec- 
tively, by  any  such  decree  or  order  directed  to 
be  paid  or  timnslerred. 

(Signad)  Cbamwobvh,  C 

9ih  Mmth^lBU. 
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Ntw  Law  Comif.— Fori  Bormigk  Cwurt^TU  JProddrf*  MmoHaL 


NEW  LAW  COURTS. 


LAW  O.  1.UNG8. 

The  following  letter  recently  appeared  in 
The  Times  :— 

''The  houee-owners  roand  Lincoln's  Inn 
Fields  are  making  a  strong  effort  to  have 
their  nrden  selected  as  the  site  of  the  new 
Law  Courts.  They  have  ceased  to  occupy 
their  property^  the  mansions  are  split  up  into 
chambers,  tne  bachelor  residents  make  but 
little  use  of  the  garden,  improvements  in  the 
approaches  will  compensate  for  the  lost  space  by 
fuUer  ventilation,  and  the  presence  of  the 
Courts  will  greatly  enhance  the  value  of  the 
houses.  What  harm  in  appropriating  that  use- 
less garden  to  swell  the  rentals  of  the  absentee 
landlords  ? 

"  Yon,  sir,  who  have  so  often  stood  up  in  be- 
half of  the  lungs  of  London,  will  have  no  diffi- 
culty in  answering  this  question.  You  will 
want  no  arguments  to  prove  the  advantage  of 
preserving  the  great  open  space  which  fortune, 
rather  than  foresight,  naa  here  provided  in  the 
very  heart  of  our  metropolis,  x  ou  know  that 
the  approaches  may  and  will  be  improved  with- 
out tne  coming  of  the  Law  Courts ;  you  know 
also  that  the  site  proposed  by  the  Law  Institu- 
tion will  sweep  away  a  vast  mass  of  corruption, 
both  physical  and  moral.  Yon  will,  we  may 
hope,  lend  your  powerful  support  to  defeat  a 
scheme  for  covering  with  brick  and  mortar  one 
of  the  few  green  oases  in  our  ever-growing 
city. 

*'  But,  sir,  the  uselessness  of  the  garden  is 
made  a  plea  for  its  destruction.  Permit  me, 
them,  to  suggest,  that  the  power  to  build  now 
sought  bv  the  trustees  from  Parliament  should 
be  amended  into  an  order  to  open.  Once  throw 
open  that  spacious  ^den  for  the  healthy  re- 
creation of  the  public,  and  we  shall  never  hear 
again  of  its  uselessness,  though  we  may  be 
possibly  troubled  with  kmd  complaints  from 
the  publicans  of  Holbom  and  Drury  Lane. 
''Umbricius.'* 

We  recommend  the  trustees  to  follow  the 
liberal  example  of  the  Benchers  of  the  Temple, 
and  adopt  the  suggestion  of  the  shady  corres- 
pondent  of  The  11wie«.— £o. 


YORK  BOROUOH  COURT. 

It  was  ordered  on  the  9th  March,  by  her 
Majesty  in  Council,  that  within  one  month  after 
such  order  shaU  have  been  published  in  the 
Lomdom  Qasette,  the  provisions  of  the  Common 
Lkw  Procedure  Act,  1852,  and  the  rules  made 
and  to  be  made  in  pursuance  thereof,  should 
apply  to  the  Court  of  Record  of  the  City  of 
York.-*From  the  Ltmdom  QcgHti  of  March  10. 


THE  PROCTORS*  MEMORIAL 

▲GAINST  TBR 

TESTAMENTARY  JURISDICTION  BILL 

Sir  Jobn  Dodsok,  Judge  of  the  Prerogs- 
tiye  Court,  attended  by  a  depnution  of  the  prac- 
titioners in  that  Court,  baa  a  conference  with 
the  Lord  Chancellor,  pursuant  to  appointment, 
at  the  House  of  Lords,  on  the  subject  of  a  me- 
morial from  the  Committee  of  Practitioners,  ia 
reference  to  the  bill  for  the  transfer  of  the  tes- 
tamentary jurisdiction  to  the  Court  of  Chsn- 
eery.  Sir  John  Uodson  having  introduced  the 
deputation,  the  memorial  was  presented  to  the 
Lord  Chancellor,  and  was  to  the  foUowiog 
effect:— 

"  To  the  Right  Han.  Baron  Cranwortk,  Lord 
High  Chancellor  of  England,  ^e, 

''The  humble  memorial  of  the  Committee  of 
the  Proctors  practising  in  the  Prerogative 
Court  of  Canterbury. 

"  Showeth,— That  the  announcement  of  s 
Bill  to  be  introduced  by  your  Lordship  in  the 
House  of  Peers  for  the  purpose  of  transforing 
the  testamentary  jurisdiction  from  the  ezistiDg 
Courts  of  Pkrobate  to  the  High  Court  of  Chan- 
cery has  caused  great  alarm  and  anxiety  to  yonr 
memoralists. 

"  That  the  report  of  her  Majesty's  Commi^ 
sioners  in  relation  to  matters  testomentary  hsd 
led  vour  memoralists  to  expect  that  a  Conit 
would  be  established,  which  should  be  csBm 
'  Her  Majesty's  Court  of.Probate,'  and '  wliicb 
should  be  a  superior  court  of  record,  sad  thst 
there  would  be  but  one  judge  of  such  eoort, 
to  be  appointed  by  the  Crown/ 

"That  your  memorialists  have  hesrd  with 
great  dismay  that  it  is  proposed  to  vest  the 
whole  testamentary  jurisdiction  in  the  High 
Court  of  Chancery,  and  to  distribute  the  ban- 
ness  among  the  four  Judges  of  that  Court,  in- 
stead of  confining  it  to  a  special  tribunal 

"That  yonr  memoralisU  most  respectful^ 
deprecate  the  adoption  of  such  a  pUn  in  the 

flace  of  that  recommended  by  the  majority  of 
ler  Majesty's  Commissioners,  and  beg  most 
earnestly  to  bring  under  your  Lordship's  notiee 
their  deliberate  conviction  ^at  the  interests  of 
the  public  will  be  best  consulted  by  the  sdop- 
tion  of  the  recommendation  of  the  majority  of 
of  Her  Majesty's  Commissioners,  whilst  toe 
former  will  entail  utter  ruin  upon  your  memo- 
ralists and  the  practitioners  in  the  Prerogittv^ 
Court  of  Canteroury  generally. 

*•  That  your  memorialists  beg  to  represent  to 
your  Lordship  that  the  proposal  to  oontinoe  to 
the  ]>roctors  for  only  10  years  the  exdonvs 
practice  in  common  form  business,  ooopiM 
with  the  limitation  of  such  exclusive  right  to 
cases  in  which  the  property  to  be  administers^ 
is  above  1,500/.,  without  any  compensatioD  to 
them  for  the  hnmess  which  will  be  thus  takea 
away,  will  be  attended  with  most  w^aoicuu 
results  to  your  memoralists  and  the  prt^' 
tionen  in  the  Prerogative  Court  of  Canter-. 
boTf,  whilst  her  Miyesty's   Commissioiiei* 
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have  stated  tliat  •  this  Imsinest  bat  been  can-  be  conferred  on  tbe  country  at  large,  tban  to 
liillvi    -        •     -  ...  

and  tl 


'  and  efficienU^r  transacted  bir  tbe  proctors* 
that  to  throw  it  open  '  wonld  be  attended 
with  no  advantage,  bat,  on  the  contrarr,  with 
conaiderable  detriment  to  the  public.'  (Keport, 
p.  22.) 

''  That  jour  memoralisto  beg  to  represent  to 
▼our  Lordship  that  the  ensting  grante  of  pro- 
bate and  administration  under  1,500/.  exceed 
more  than  two-thirds  of  the  whole  common 
form  business  of  England  and  Wales,  and 
tbat  the  proposal  to  allow  all  such  grante  to 
be  issued  from  the  district  registries  will  cause 
a  very  large  amount  of  business  to  be  trans- 
acted without  any  judicial  supervision,  and 
that  the  establishment  of  30  district  registries 
will  entail  an  annual  expense  of  between 
30,000/.  and  40,000/.,  without  securing  such 
supervision. 

"  That  your  memoralists  are  most  ready  to 
adopt  and  carry  into  execution  any  improve- 
ment in  the  transaction  of  the  testementary 
business,  and  would  lend  a  hearty  co-operation 
in  carrying  out  the  scheme  recommended  by 
the  report  of  her  Majesty's  Commissioners. 

(Signed) 

"  W.  TowNSKND.       "  G.  S.  Nicholson. 

*'  E.  W.  Wadbson.  "  W.  Pbitchard. 

•'  E.  ToLLBR.  '« G.  S.  Hbalbs." 

"J.  I.  Glbnnib. 

The  deputation  pressed  on  his  Lordship  the 
disadvantages  which  they  considered  likely  to 
result  to  the  public,  as  well  as  the  great  pre- 
judice to  the  practitioners  themselves,  from  the 
proposed  transfer  of  jiiHsdiction,  in  place  of 
the  establishment  of  a  Qaeen't  Court  of  Pro- 
bete,  as  recommended  by  the  majority  of  the 
Royal  Commissioners,  as  well  as  the  inade- 
quacy of  the  reduced  portion  of  practice,  re- 
■erved  for  ten  years  only,  as  a  compensation  to 
the  present  practitioners  in  the  Prerogative 
Court  for  the  loss  of  the  whole  of  their  present 
practice. 

His  Lordship  intimated  that  he  could  not 
abandon  the  principle  of  the  Bill,  but  that  if 
the  deputation  could  point  out  to  him  any 
mode  by  which  it  could  be  carried  into  effect 
with  greater  benefit  to  the  body  represented  by 
them,  he  would  give  it  his  best  consideration. 

The  deputation  undertook  to  furnish  to  his 
Lordship  a  further  communication  to  effect 
more  completely  the  object  proposed. 


SELECTIONS    FROM     CORRE- 
SPONDENCE. 

UkW  BBFOBM.— CITT  attachmbnti. 

As  an  old  city  practitioner  of  many  years 
standing,  I  am  enaoled  to  vouch  for  the  great 
utility  of  the  practice  of  tiie  Lord  Mavor's 
Court.  Under  ite  proceedings  vast  sums  nave 
been  paid  bv  the  gnamishee  to  the  creditor, 
and  ihave  known  parties  come  into  the  city 
from  places  on  die  Continent  where  the  prac- 
tiee  WM  not  adopted,  to  have  the  benefit  and 
protection  of  the  ^  foreign  attachment.'' 

I  eaaiiot  think  that  a  greater  benefit  could 


enable  the  creditor  in  a  similar  manner  to  attach 
the  goods,  moneys,  or  credite  of  the  debtor  in 
the  hands  of  third  persons,  and  the  provision 
might  also  be  extended  to  stipends  due  or  to 
become  due.  Civia. 

[We  have  heard  objections  which  require  to 
be  considered  on  this  suggestion. — 'Ed.'] 

MANOR  OF    KBNNINGTON. 

We  hear  the  most  energetic  measures  are 
about  to  be  taken  to  call  a  public  meeting  to 
adopt  petitions  to  both  Houses  of  Parliameil^ 
her  Majestv,  and  the  Council  of  his  Royal 
Highness  the  Prince  of  Wales,  for  the  enfran- 
chisement of  the  copyhold  estates  held  of  the 
manor. 

The  complaints  at  a  preliminary  meeting 
were  loud  and  deep  of  the  enormous  fines  de- 
manded. B. 


MBDICAL   RBPORM. 

The  practice  of  medicine  is  universally  ad- 
mitted to  require  parliamentary  reform,  and  it 
is  hoped  that  it  will  not  be  forgotten  to  pass 
stringent  enactments  to  prevent  quacks  assum- 
ing the  soubriquet  of  Dr.,  and  even  the  actual 
surnames  of  her  Majesty's  medical  attendanta. 

In  country  places  many  unqualified  parties 
practise  wtih  impunity.  A 

St.  Tkomaa'9  Hospital,  ^th  March,  1854. 


LONDON  COMMISSIONERS  TO  ADMI- 
NISTER OATHS  IN  CHANCERY. 

[For  the  previous  Lists,  see  pp.  106,  l6lj 
238,  301,  343.  These  Lista  contain  many 
names  which  have  not  yet  appeared  in  the 
Qazette], 

Abbott^  Fras.  Geo.,  22,  Southampton  Bldgi, 

Haines.  Robert  Henry,  3,  Verulam  Bldgs. 

Bird,  Wm.  Frederick  Wratislaw,  5«  Gra/a 
Inn  Square. 

Bisgood,  Thos.,  36,  Carey  Street,  Line.  Inn. 

Burchell,  William,  47»  Parliament  Street. 

Carr,  Anthony,  24,  Easteheap. 

Chappell,  Frederick  Patey,  25,  Golden  Sq. 

Child,  Robt.  Jno.,  11 ,  Old  Jewry  Chambers. 

Christopher^  John  Danby»  26A9  Argyll  St., 
Rwent  St. 

CUpham.  Wm.  Hy.,  29,  Gt.  Portiand  St. 

Cole,  Robert,  14,  Tokenhouse  Yard,  and 
62,  Upper  Norton  Street,  Portland  Place. 

Denton,  Samuel,  15,  Gray's  Inn  Square. 

Dobinson,  James  Geo.,  57,  Line.  Inn  Fields. 

Doyle,  Edward,  2,  Verulam  Buildings^  and 
87,  Camden  Road,  Camden  Town. 

Dyne,  Edward,  61,  Lincoln's  Inn  Fields. 

Dyte,  Henry,  6,  King's  Bench  Walk. 

Flddey,  Cbas.»  3,  Paper  Buildings,  Temple. 

Ford,  Charles,  6,  Bloomsbury  Square. 

Frankham,  Geo.  Martin,  31,  Moorgato  Si. 

Fntvoye,  Edward,  23,  John  St.,  Bedfd.  Row. 

Gribble,  Wm.,  jun.,  80,  Lombard  St.,  Citj. 

Hanrott,  Philip  Auguatua,  jnn.,  29,  Qumq 
Square^  Bloomsbury. 


liMKlM  Commi8uoaen.^NoU9  qfikg  Wmk^Suferiar  ComiB^  ImEt 
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Harrb,  Wm.,  5,  Stone  Blclm.,  liocoln'*  Inn. 

Harrison,  John,  14,  New  Boswell  Court  * 

Halt,  Kchard,  16»  Aoatin  Friars. 

Heath,    Samnel,  jon.,    1,  Church  Court, 
Qflmenf  8  Lane. 

Hird,  Charles  William,  PorOand  Chambers, 
75,  Great  Tichfield  Street. 

Humphry,  Georgfe.ai,  Ctileg«  Hill. 

Irwin,  Aathony  Wellington,  5,  Gray's  Inn  Sq. 

Jenkinson,  Charles  Thos.,  29,  Lombard  St. 

Johnston,  Jaraea,  57,  Chancery  Lane. 

Lacy,  Thomas,  19,  King's  Arms  Yard. 

Langdale,  Wm.  Atidnson,  38,  Southampton 
Buildings. 

Michael*  Jacob,  9,  Red  Lion  Square,  and 
7,  Old  Jewry.  ^ 

If  iUer,  James,  48,  and  24,  Eastcheap. 

Monkhonse,  Cyril  John,  3,  Craven  Street, 
Stnmd. 

Morris,   John    Michael,    Moorgate    Street 
Chambers,  and  6,  Wellclose  Square. 

Philipe,  George  Peter  De  Rhe,  10,  Gray's 
Inn  Square. 

Philpot,  Jno.,  20,  Montague  St.,  Russell  Sq. 

Powell,  Geo.,  3,  Raymond  Bldgs.,  Gray's  Inn. 

Rees,  John,  21,  College  Hill. 

Rutter,  John  Champley,  4,  Ely  PI.,  Holbom. 

Smedley,  Eras ,  40,  JermynSt.,  St.  James's. 

Smith,   William  Wyke,  16,  Southampton 
Street,  Bloomsbury. 

Tritton,  Frederick,  11,  Three  Crown  Square, 
and  10,  Paragon,  New  Kent  Road. 

Vaizey,  John,  2,  South  Sq.,  Grav's  Inn. 

Western,  Charles  Francis,  7,  Great  James 
Street,  Bedford  Row. 

Western,  Edward,  7,  Great  James  Street, 
Bedford  Row. 

Wilde.  Charles  Norris,  21,  College  Hill. 

Wilkinson,  Josiah,  2,  Nicholas  Lane. 

Wire,    David    Williams,    9,   St.   Swithin's 
Lane,  and  Stone  House,  Lewisham,  Kent. 

Wood,  I'homas,  Guildhall  Justices'  Room. 

Woodrooflfe,  Wm,  l,New  Sq.,  Lincoln's  Inn. 

Wren,  Wm.  Weld,  32,  Fencburch  Street. 


NOTES  OF  THE  WEEK. 


COI^NIAL  LAW  ATPOINTIfBlfn. 

Thb  Queen  ]»fl  been  pleased  to  appmntJbtibi 
IftoMg,  Esq.,  to  be  her  Majesty's  Attomeyw 
Geoenl  for  the  Island  of  Bositmca. 

Her  Majesty  has  also  been  pleased  to  «p- 
pomt  John  WM9  Ebden,  Esq.,  to  be  her  £- 
jes^s  Solidtor-Genend  tor  ibe  Cokny  of  the 
Cape  of  Good  Hope. 

Her  Majesty  has  been  pleased  to  appdnt 
Feiias  Bedingfield,  Esq.,  now  Master  of  the 
Sanreme  Civil  Conrt  for  the  Island  of  THnidad, 
to  be  her  Majesty's  Treasurer  for  the  Island  of 
A^mriHms.  —  From  the  LomJUm  Gasette  of 
March  10. 


aSTTING  DOWN  APPEALS  IN  CBANCBKT. 

The  Lord  Chancellor  stated,  that  he  wiahed 
It  to  be  understood  that  all  Appeals  were  to  be 
set  down  before  the  Lords  Justices,  and  thdr 
Lordships  would  say  whenever  they  desired 
any  case  to  be  heard  by  the  full  Court. 


NEW  MEMBER   OF   PARLIAMENT. 

CAtc*es/er  Samuel  Forteecue,  Esq.,  for  the 
County  of  Louth,  one  of  the  Lords  Gonmiss. 
sioners  of  her  Majesty's  Treasury. 


SCOTCH  LAW  APPOINTMENT. 

The  Queen  has  been  pleased  to  appointJoftft 
Christison,  Eeo.,  Advocate,  to  be  the  Sheriff  of 
the  Shire  or  Sheriffdom  of  Ayr,  in  the  room  of 
Archibald  Bell,  Esq.,  deceased.  —  From  the 
Loudon  Gazette  of  March  14. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS. 


%otrsst  atatOM. 

Lord  V.  Gd/ms.    Feb.  23,  1654. 

INSPECTION  OF  DOCUMENTS  BY  PLAINTIFF 
ON  PROOF  BY  DEFENDANT  OF  EXECUTION. 
— PRACTICE. 

Held,  disndsemg  witk  coets  on  appeal  from 
Vice-ChmceUor  Kindersley,  that  a  d^^d- 
tmt  was  entUM  to  prove  the  eweeution  and 
kandwritinff  of  oertam  daoumeute  ky  the 
enideuee  of  another  defendant,  without  their 
productum  to  thepiamt^fbr  view  and  la- 
tp^tion.  And  Md,  thai  in  order  to  ob- 
tain  an  inspection,  the  olaintiff  must  eerve 
tie  defendant  with  a  aobpcena  duces  tecum 
under  a.  18  of  the  16  &  16  Viet,  e,  86. 

*^.''  ^»  '^w  an  appeal  from  the  decision 
or  Vice-chancellor  Kindersley.  It  appeared 
mt,  on  the  esnmination  of  witnesses  before  a 
cmnniUrioncr  in  France,  one  of  the  defendants 


proved  the  handwriting^  and  ezeicataoa  of  11 
documente  by  the  evidence  of  another  deted- 
ant,  whereupon  the  plaintiff  claimed  a  riglu  of 
view  and  inspection  under  the  15  &  16  "^ct.  e. 
86,  s.  18.  The  Vice-Chancellor  having  refused 
to  order  such  inspection,  this  appeal  was  pie- 
sented. 

Anderson,  Rose,  and  G.  W,  Collins  in  sup- 
port; Glasse  and  We^ord,  contri,  were  not 
called  on. 

The  Lords  Justices  said,  that  if  the  docu- 
ments were  in  the  possession  of  the  defendaal^ 
the  plaintiff  might,  under  s.  18,  obtain  an  »• 
spection  bv  serving  him  with  a  smlpwna  dnees 
tecum.  The  new  Act  had  not  altceed  the  tvk, 
that  the  execution  of  a  deed  migbt  be  piofsd 
without  its  production  to  the  oppoaiie  idt 
being  compelled,  and  the  appeal  oast  hn  dii* 
missed,  with  coata^ 


S«pm6r  Comrts :  Lerdi  JuiHeetj^MmUr  of  tk$  Xb0i.— »F«  C.  Kindersley.  38S 


iffiS  ▼.   Great    Northern  RaUway  Comptmy. 
March  11, 13.  1854. 

BA1I.WAT  COMPANY.  ^-PmCHABSE  UHDim 

vewBR  or  «ALs  iir  mobtgaqb  ame 

KOTICK  TO  BUDBKaUKMT  INCUMBRAMOSB. 

A  railway  company,  after  giving  notice  to  the 
jflaintiff^  an  annuitant  on  certain  property 
required  for  their  worke,  with  a  power  of 
entry  and  distreee,  purchased  under  a  power 
of  Male  of  a  prwr  tneumbrameer.  The 
ptmuHff,  cm  a  hill  for  an  aecomni  and  pay- 
tment,  had  obtained  a  decree  in  the  nature 
of  a  decree  for  the  epedfic  performamce  qf 
the  contract :  Held,  on  appeal  from  Vice* 
Chancellor  Kinderslej,  thmt  aa  the  bUl  was 
by  an  equitable  incumbrancer  to  enforce  his 
incumbrance  against  the  defendants'  deriv^ 
ing  title  through  a  prior  incumbrancer,  and 
did  not  show  the  dealings  between  the  first 
incumbrancer  and  them  to  have  been  fraU' 
dsUent  and  improper,  it  must  be  dismissed, 
but  without  costs. 

It  appeared,  that  by  an  indenture  dated  in 
January,  1838,  an  annuity  of  7'.  a  year  for  the 
Ijhres  of  three  persona,  charged  (amongst  other 
property)  on  two  leasehold  houses  in  Union 
Place,  Battle  Bridge,  was  granted  to  the  plain- 
tiff,  with  a  power  of  entry  and  distress.  The 
premises  had,  however,  together  with  other 
property,  been  previously  mortgaged  to  a  Mr. 
Gaad,  with  a  power  of  sale,  but  the  mortgage 
was  satisfied  by  the  sale  of  certain  of  such  other 
property,  although  the  \eg^  estate  was  still  out- 
standing. The  defendants  requiring  tho  pre- 
mises for  the  purposes  of  their  works,  delivered 
in  1847  a  notice  to  the  plaintiff,  whereupon  he 
gave  notice  of  his  claim  for  compensation,  &c 
in  respect  of  his  interest,  to  the  aefendants,  but 
diey,  without  proceeding  under  the  8  Vict.  c. 
Id,  obtained  a  conveyance  of  the  legal  estate 
from  Mr.  Gadd.  The  annuity  was  in  arrear, 
but  the  plaintiff  was  unable  to  distrain  under 
his  power  on  the  premises,  which  had  been 
converted  by  the  defendants,  whereupon  this 
}xSi  was  filea  for  an  account  of  what  was  due, 
9fnt1  for  pa3rment  with  costs  of  the  same,  to- 
sedier  with  the  value  of  the  annuity.  The 
Vke^Chaneellor  Kindersley  had  decreed  in 
faivosr  of  the  phuntiff— the  value  to  be  taken  as 
at  the  time  the  plaintiff  received  the  notice  (re- 
ported  ante,  p.  75)f  and  this  appeal  was  now 
praaeated. 

Jttmeley  and  FoM^e  for  the  plaintiff;  Rolt 
and  Ooren  for  the  defendants. 

The  Lords  JusOees  said,  the  bili  had  been 
tnoted  aa  for  the  specific  performance  of  a  con- 
tract bv  the  defendants  to  purchase  the  land 
ehargeawith  the  annuity,  purssumt  to  notice. 
Hie  bill  was,  however,  by  an  equitable  incnm- 

IBKDI 


bai.  And  aano fdeh  kaoe  had  been  raised  by 
the  present  bifl,  it  mnat  be  dismissed,  but  with- 
ovt  coats. 


to  enforce  his  inewnibrance  against 
era  deriving  title  through  a  prior  in- 
cnmbrancer,  selling  and  conTsying  under  a 
psMrer  reacrved.  It  was  therafore  necessaiy  to 
shcNT  that  the  denliiiga  betweaa  the  first  in* 
enmbrancer  and  the  purchasers  had  been  frau- 
dulent and  improper,  in  order  to  support  the 


«taMar  nl  tbt  fBLoOil. 

Hooper  Y,  Cooke.    March  14,  1854. 

IKJUNCTION  TO  RESTRAIN  ACTION  OF 
XJKCTMENT. — RIGHT  OP  OWNER  OP  RENT- 
CHARGE  ON  PROPERTY  TO  ENTER  AND 
REPAIR  AS  AGAINST  SUBSEQUENT  IN- 
CUMBRANCER. 

The  owner  of  a  rent- charge  on  premises  which 
were  in  a  dilapidated  state  and  abandoned, 
had  entered  and  repaired  upon  the  rent' 
charge  being  in  arrear,  and  the  rent  was 
insiAcient  to  meet  the  expenses  of  repair 
ana  the  arrears.     The  defendant,  who  was 
entitled  to  a  subsequent  rent-charge,  then 
brought  his  action  to  obtain  possession  qf 
the  premises,  and  claimed  that  the  plainHjf^ 
was  not  entitled  to  set-off  in  priority  to  hts 
charge  the  expenses  of  repair  :  An  injunC" 
tion  was  granted  to  restrain  the  action  on 
the  plaintiff 's  undertaking  to  give  judgment 
in  the  action,  and  to  abide  by  the  order  of 
this  Court  as  to  damages. 
It  appeared  that  the  plaintiff  was  entitled  to 
a  rent-charge  of  4/.  per  annum  on  certain  pre- 
mises at  Beacon  Hill,  Walcot,  Somersetshire, 
under  indentures  dated  in  1778,  with  power  of 
entry  and  distress,  and  that  in  1822,  the  then 
owner  sold  it  to  a  Mr.  Cruttwell,  in  considera- 
tion of  a  rent-charge  of  40/.  a  year  with  power 
of  entry  and  distress.    The  plaintiff's  rent- 
charge  was  duly  paid  until  1841,  but  had  since 
remained  in  arrear,  and  the  premises  being  di- 
lapidated and  unhabitable,  the  then  owner,  who 
was  unable  to  repair,  had  abandoned  the  pre- 
mises.   The  plaintiff,  after  various  unsuccess- 
ful attempts  to  ascertain  the  owner's  residence, 
had  in  1845  entered  into  possession,  and  after 
a  survey  had  repaired,    liie  rents  were,  how- 
ever, insufficient  to  meet  the  repairs  and  the 
arrears  of  rent-charge.    The  defendant,  who 
was  entitled  to  the  rent-charge  of  40/.,  had, 
thereupon  brought  an  action  to  recover  posses- 
sion of  the  premises,  and  contended  tnat  the 
plaintiff  was  only  entitled  to  priority  in  respect 
of  the  arrears  of  rent-charge,  and  not  of  the 
repairs,  and  this  motion  was  now  made  for  an 
injunction  to  restrain  such  action. 

lAoyd  and  Howe  in  support ;  R.  Palmer  and 
Whitbread,  control. 

The  Master  of  the  Rolls  said,  the  injunction 
must  be  granted — the  plaintiff  undertaking  to 
give  judgment  in  the  action,  and  to  abide  by 
die  order  of  this  Court  as  to  damages^ 


In  re  Bennett's  Estate  and  South  Eastern  RaH- 
way  Company,    Jan.  13,  1854. 

CONTSTAMCING  COUNSEL. — RBFBIUINOB  ON 
COMPULaOAY  PURCHASE  OP  iiAND  BT. 
RAILWAY  COMPANY.— JUDGE  AT  QBAU'^ 
BBM. 

Onpaikkm  by  tike  tenmUfar  life,  ar^weaee 


ne 


^S^9MKor  Omrtti  V.  C.  KmdtrO^.'-V.  C.  StMori. 


woi  Hreeied  to  Chamhert,  iim  wrder  to  have 
am  (un^nment  of  certain  lands  taken  dy  a 
raUway  company,  settled  by  one  qf  the  con" 
veyancing  counsel,  under  the  15  ^  \6  Vict, 
e.  80, — although  the  substance  and  not  the 
form  of  the  assignment  was  objected  to. 
This  was  a  petition,  on  behalf  of  the  tenant 
for  life  of  certain  lands  taken  by  the  above  rail- 
way company,  and  the  purchase- money  of  which 
haa  been  paid  into  Court  under  the  8  &  9 
Vict.  c.  16,  for  the  reference  to  the  conveyanc* 
ing  counsel,  under  the  15  &  16  Vict.  c.  80,  of 
the  draft  assignment  to  be  settled  and  approved, 
and  for  an  order  for  payment  of  the  dividends 
to  the  petitioner  for  life  on  its  execution. 

Glasse  and  Steer  in  support ;  J.  Baily  and 
O.  Simpson,  contrj^  on  the  ground  the  sub- 
stance and  not  the  form  of  the  assignment  was 
objected  to. 

The  Vice-Chancellor  said,  that  the  matter 
would  be  referred  to  Chambers,  and  thence  it 
would  go  before  one  of  the  conveyancing 
counsel. 


Fowler  v.  Fowler.    Feb.  8,  1854. 
masters'  in  chancery  abolition  act. — 
inquiry  at  chambers  where   prior 
reference  to  master. 
Certain  inquiries  were  directed  to  be  taken  at 
Chambers,  under  15  <$-  16  Vict.  c.  80,  al- 
though a  premous  reference  had  been  made 
to  the  Master,  under  which  the  proceedings 
were  prosecuted  before  that  Act  came  into 
operation. 
This  was  an  application  to  take  at  Chambers 
certain  inquiries  which  had  been  directed  in 
this  suit,  notwithstanding  a  reference  had  been 
previously  made  to  die  Master,  under  which 
the  proceedings  were  prosecuted  before  the  15 
ii  16  Vict,  c.  80  came  into  operation. 
Steere  in  support;  Cankrien,  contrk.^ 
The  Vice-chancellor  made  the  order  as  asked. 


Commerell  v.  BeU.    Feb.  20,  1854. 

■OUITY  JURISDICTION  IMPROVEMENT  ACT. 
— STATEMENT  OF  MARRIAGE  AND  BIRTH 
OP  PARTIES  INTERESTED.  —  SUPPLE- 
MENTAL  BILL. 

Held,  that  the  16  ^16  Vict.  c.  86,  s.  53,  does 
not  apply  where  a  decree  has  been  made,  or 
where  the  statement  qfthe  birth  or  mar- 
riage of  parties  interested  seeks  to  bri$^ 
them  before  the. Court,  but  semble,  itisne- 
eessary  toJUe  a  supplemental  bilL 
This  was  an  application  for  a  direction  to 
the  Clerk  of  Record  and  WriU  to  file  a  sUte- 
nent  under  the  15  8e  16  Vict,  c,  86.  s.  53,  and 
the  44th  Order  of  August  7»  1852,  of  the  birth 
of  children,  and  the  marriage  of  a  pi^rty  inter- 
ested under  a  will,  the  trusts  of  whidi  were 
•ought  to  be  administered  in  this  suit,  and  for 
the  purpose  of  bringing  them  before  the  Court 
It  appeared  that  a  decree  had  been  made. 
-  Hetkningt&n  in  support. 

Oar.  ad.  wdt. 
The  Fiae-ChanaeUor  said^  that  the  68rd  eec- 


tion  was  not  applicable  where  a  decree  had 
been  made,  nor  even  before  decree,  where  it 
was  thereby  proposed  to  bring  new  paitiae  be- 
fore the  Ciourt,  but  that  a  supplemental  Inll 
must  be  filed.  The  q>plication  was  therefore 
refused. 

Batguy  v.  Broadhurst.    March  II,  1854. 

8BCURITY    FOR    COSTS. — PLAINTIFF    GOING 
ABROAD. 

Where  one  qfthe  plaintijfs  went  to  AusiraSa 
after  biU  filed,  and  it  was  not  shown  wkesk 
he  wotdd  return,  or  that  it  would  be  b^are 
the  termination  of  the  suit :  an  order  woe 
made  to  stay  the  proceedings  until  secmriiy 
was  given  for  costs. 
This  was  an  application  to  stay  ihe  proceed- 
ings in  this  cause,  or  for  security  to  oe  given 
for  costs,  on  the  ground  of  the  departure  firom 
England  to  Australia  of  one  of  the  plaintiflfs  in 
August,  1852. 

G. LakeRussellinauppoTi;  Amphlett,  contxk, 
on  the  ground  it  was  not  sworn  the  plaintiff 
intended  to  reside  permanently  abroad. 

The  Vice-Chancellor  said,  that  as  it  was  not 
shown  distinctly  when  the  plaintiff  intended  to 
return  to  this  countrv,  and  there  was  no  reason 
to  suppose  it  would  be  before  the  termination 
of  the  suit,  the  order  must  be  made  as  s   * 


f^Cte^CbanccIlor  ^twat. 
Tottenham  v.  Emmett.    March  11,  1854. 

BILL. — DISMISSAL  FOB  WANT  OF  PROSSCU- 
TION. — PRACTICE. 

Where  a  biU  was  filed  according  to  the  old 
practice  for  an  injunction  to  restraim  an 
action  at  law,  and   in  which  issue  was 
joined  and  the  evidence  taken  under  the  lb 
4-  16  Vict.  c.  86;  Held,  that  the  drfend- 
ant  could  not  move  to  dismiss  under  the 
IHM  Order  of  May  8,  1845,  for  want  of 
prosecution,  on  the  plaintiff  not  setting  it 
down  for  hearing,  but  that  he  must  proceed 
under  the  new  practice  {29th  Order  qf  Aug. 
7t  1852),  and  set  it  down  for  hearing,% 
which  an  order  qf  dismissal  would  be  i 
This  was  a  motion,  under  the  114th  Order 
of  Mav  8, 1845,  to  dismiss  for  want  of  proeeca« 
tion  this  bill,  which  had  been  filed  for  an  in- 
junction to  restrain  an  action  at  law  according 
to  the  old  practice,  and  in  which  issue  was 
joined  and  the  evidence  taken  under  the  15  & 
16  Vict.  c.  86.     It  appeured  that  the  time 
for  closing  the  evidence  expired  on  January  11 
last,  but  uiat  the  plaintiff  had  not  aet  down  the 
cause  for  hearing. 
Horace  Wright  in  support. 
The  Vice-Chaneettor  snd,  that  the  old  pne- 
tice  did  not  apply,  but  that  the  demdaot 
must  set  down  the  cause  for  hearing  aceotdiiig 
to  the  present  practice  (29th  Order  of  Aug.  7, 
1862),  and  then  take  an  order  diemnsing  the 
bfll.    The  molkm  was  accordingly  i 


Omriit  V.  (X  Whoi/  Oww't  Jwrt. 


m 


Vict'CtmcilIm: 
Hmgward  v.  Price.    March  11, 1854. 

BXAMINATION  OP  DBFBNDAHT.  —  WHBEB 
ANSWBRIKG  BVAUVBLY.— PEACTIGB  AT 
CBAMBSB8.  —  J  URIB  DICTION  OP  GHIBP 
CLBBK  TO  COMMIT. 

Where  a  party  gives  wt^wUy  evtuhe  tmewere 
<m  his  emtmuutium,  the  Judge  wiil  take  the 
eataminaikm  Mmed^,  amd  if  the  party  them 
camHnmee  the  eame  etmduet  he  will  he  mmi- 
wdUed. 
The  Chief  Cierh  had  made  am  order  am  the 
drfemdamt  to  aUemd  at  Chambere  to  be  ex- 
aminedom  oertam  iaierrogatoriee,  and  in 
dtfamlt  of  eo  doing,  or  in  caee  he  ehoald 
mot  then  perfectly  anewer,  to  be  committed 
to  the  Qmeen'e  Prieon,  and  for  the  tarnation 
tfamdpayment  to  the  plaintiff  qf  hie  ooete 
of  three  inet^kieni  aneetere  and  §»amina 
tione  of  the  defendant.     A  moImmi  wae 
granted,  wUh  coete^  for  the  dieeharge  of 
the  order. 
This  was  a  motion  to  diaehaige  an  order  by 
the  Chief  Clerk  at  Chambera  on  the  defendant 
to  attend  at  Chamben  to  be  examined  on  cer- 
tain interrogatoriee,  and  in  default  of  eo  doing, 
or  in  caae  he  ehoald  not  then  properly  answer, 
to  be  committed  to  the  Queen's  Prison,  and 
for  the  taxation  hj  the  taxing  Master  of  the 
platntiirs  coats  of  the  three  insuflScient  an* 
•vers  and  examinations  of  the  defendant,  and 
for  payment  thereof  by  him  to  the  plaintiff. 

AUt  and  Cole  in  support ;  Joaiis  and  Heber* 
in,contrL 

The  Viee'Chaneellor  said,  the  orders  of  the 
Chief  Clerk  were  all  orders  of  the  Judge,  and 
if  any  of  the  parties  expressed  any  dissatisfac- 
tion on  any  matter,  it  was  always  taken  before 
the  Judge.  The  Chief  Qerk  would  never  have 
made  the  prosent  order  unless  by  consent,  but 
as  such  consent  did  not  appear  on  the  face  of 
the  order  it  was  irregular.  But  in  addition  to 
tlus,  the  order  for  a  committal  could  only  be 
made  on  the  4th  insufficient  examination,  and 
the  proper  course  was  to  procure  a  certificate 
of  such  insufficiency,  agunst  which  the  party 
might  appeal  or  appear  and  refuse  any  further 
ttiiwer,  on  the  ground  of  the  answer  being 
sufficient.  It  would,  however,  be  then  necessary 
to  obtain  succesuve  certificates,  which  would 
ifeoassitate  a  delay  of  36  days  before  the  ques- 
tion could  be  finally  adjuf^cated.  The  course 
in  fatore  would  therefore  be,  whenever  a  party 
Maed  to  be  giving  wilfully  evasive  answers, 
for  the  Judge  to  take  the  examination  himself, 
and  then  if  the  party  continued  the  same  con- 
duct, he  had  clearly  authority  to  commit.  The 
order  must  be  discharged,  and  as  there  was  the 
case  of  AUfrey  v.  Alffrey,  12  Beav.  620,  with 
costs. 


ing  ta.  ^iktt  eoamiry  for  a  ehort  whila 
thomgh  not  regularly  domiciled,  was  held 
not  liable  to  giee  security  for  costs  in  an 
aeOon  against  the  drfendant,  the  proprietor 
of  a  newepaper,  for  Hbel,  and  the  rule  to 
etay  proeeeaiegs  untU  security  were  gioen, 
was  discharged,  with  costs, 
A  BULB  nisi  had  been  obtained  on  Nor.  IS 
last,  for  the  proceedings  in  this  action,  which 
was  brou|[ht  by  a  resident  in  Dublin  against 
the  propnetor  of  the  JSsramtner  for  libel,  to  be 
stayed  until  he  should  give  security  for  costiu 
It  appeared  the  pluntiJBT  was  resident  for  t 
short  while  in  this  country,  but  was  not  regu- 
lariy  domiciled. 

llie  pbuntiff  in  person  showed  cause;  J#- 
tomey^Oeneral  consented  to  discharge  the  rule 
without  costs. 

The  Court,  however,  said,  it  must  be  dis- 
charged with  costs. 


Regina  {eaparte  Poor  Law  Guardians  qfBat^ 
Bridge)  v.  Justices  qf  Yorkshire,  W.  mL 
Jan.  30,  1854. 


MANDAMUS  ON  JU8TICB8  TO  I8SUB  DI8« 
TKBS8  WARRANT  FOR  POOR-RATB. — LIA- 
BILITY IN  RE8PBCT  OF  BXPBN8B8  BB« 
FORB   OVBR8BBRS  APPOINTED. — RBTURN. 

A  rule  wae  made  absolute  for  a  mandamus  on 
Justices  to  issne  a  distreee  warrant  to  en* 
force  the  payment  from  a  township  forminf 
part  of  a  union,  of  the  amount  of  a  contrt' 
bution  towards  a  poor-rate,  which  they  had 
tweeted  to  pay,  on  the  ground  that  it  m- 
eluded  disbursements  Siring  several  years 
btfore  the  overseers  were  appointed^'the 
question  at  issue  to  be  discussed  on  the  re* 
turn, 
A  RULB  niei  had  been  granted  on  Nov.  24 
last,  fox  a  mandamus  on  the  above  justices,  to 
issue  a  distress  warrant  to  enforce  the  payment 
from  the  overseers  of  Beverley,  one  of  the  seven 
townships  forming  the  above  union,  of  the 
amount  of  a  contribution  towards  a  poor-rate, 
which  they  had  objected  to  pay,  on  the  ground 
it  includea  disbursements  during  several  years 
before  the  present  overseers  were  appointed. 
An  information  was  laid  before  the  spedal 
Sessions  upon  the  Poor  Law  Board  having  de- 
cided the  warrant  should  issue,  and  the  justices 
had  accordingly  consented  thereto,  but  required 
the  direction  of  this  Court,  under  the  1 1  &  12 
Vict.  c.  44,  s.  5,  before  signing  the  warrant. 

By  the  2  &  3  Vict.  c.  84,  e.  1,  it  is  enacted, 
that  "  in  every  case  in  which  any  contribution 
by  overseers  or  other  officers  of  any  parish  of 
moneys  required  by  the  board  of  guardians  ok 
persons  acting  as  guardians  for  such  parish, 
or  for  any  union  which  shall  include  such 
parish,  for  the  performance  of  their  duties,  shall 
De  in  arrear,  it  shall  be  lawful  for  any  two 
jnatices  acting  within  the  district  wherein  such 
parish  shall  oe  situate,  on  application  under 
the  hand  of  the  chairman  of  such  board,  to 


Cmtrt  at  €iutvfi  3Bfnc(. 
Birch  V.  FMter,    Jan.  14, 1854. 

ACTION  n)R  LIBBL.— 8BCUBITY   FOB  COST*. 

"^■MPORARTRBBIDBXCB  KK THIS  COUNTRY.  I  summou  the  ssid  ovsrsecr  or  other  officers  to 


^/Wilif,  a  resident  U  Dublin,  but  resuf- j  ^^<^  ««•»  »«  a  •peaai  Sessions  to  be 


sum- 


:m 


Suptfwr  CmmU: 


[  for  th«  porpote,  why  nch  contdbation 
IMB  Bot  been  pMO,  and  anei  heariag  Um  com- 
idant  inrefemd  under  the  authori^  of  such 
chali—ui  er  acting  chairinan^  and  on  behalf  of 
floch  board*  if  the  jsstiees  of  aueh  Seaaion  shall 
.tUnk  fit,  by  warrant  under  their  hands  and 
seals,  to  cause  the  Rmqant  of  the  eontribotion  so 
in  arrear«  together  with  the  costs  occasioned  by 
soGh  arrear,  to  be  levied  and  recovered  from 
ihe  said  overseers  or  other  officers,  or  any  of 
them,  in  like  manner  as  monevs  assessed  for 
<he  relief  of  the  poor  may  be  levied  and  re* 
covered." 

W.  IL  VTattom  and  Over  end  for  the  overseers, 
showed  cause  against  the  role ;  T.  Jones  for 
the  justices ;  Sir  F.  Thesiger,  B&u,  dddum, 
«Bd  HaU^  in  support 

The  Court  made  the  rule  absolute  for  a  man- 
•dHnua — the  qaeadon  at  issue  to  be  raised  on 
the  return. 


Court  0(  Common  9Ie»l* 

J>oe  d.  Crqft  and  others  v.  Tidbury,    Nov.  9, 
1853  ;  Jan.  31,  1854. 

BJKCTMENT.  —  CONVBYANCB  OF  COTTAOBS 
BUILT  ON  ENCROACHMENTS  ON  MANOB. 
— STAMP. 

On  special  cascj  it  appeared  that  a  joint  and 
several  conveyance  had  been  made  of  certain 
cottages,  bmU  on  encroachments  t^^en  a 
manor,  to  the  plaintiffs  as  trustees  for  the 
lord  and  commoners,  reserving  a  Ufe  estate 
to  the  parties.    One  of  the  parties  to  the 
conveyance  died  hating  conveyed  to  the  de^ 
fendant.    An  objection  was  oiverruled  in  an 
action  to  recover  possession  of  amok  cottage, 
thai  the  deed  required  as  many  atmnps  as 
there  were  several  interests  to  be  comveyed, 
and  judgment  was  given  for  the  pknniiffs. 
In  this  special  case  it  appeared  tfaait  certain 
cottages  had  been  built  on  encroachments  upon 
^e  manor  of  Greenham,  and  that  a  joint  and 
several  conveyance  thereof  bad  been  made  to 
the  plaintiffs  as  trustees  for  the  lord  and  the 
<;ommoner8  of  the  manor,  reserving  a  life  estate 
to  such  parties.      In  an  action  which  was 
brought  to  obtain  possession  of  one  of  these 
cottages,  on  the  death  of  one  James  Tidbnry, 
a  party  to  the  conveyance,  but  who  had  con- 
veyed to  the  defendant  in  1841,  tht  deed  was 
admitted  in  evidence,  and  an  objection  was 
overruled  that  it  required  as  many  stamps  as 
there  were  several  interests  conveyed. 

Self  for  the  plainti£Fs ;  DowdesweU  for  the 
defendant.  Cur,  ad.  vuH. 

The  Court  held,  that  the  plaintiffs  were  en- 
titled to  judgment. 

Court  of  C^c^tqitrr. 
Bracegirdle  v.  Hichs.    Jan.  27, 1854, 

CONTRACT  POR  CARRIAGE  OF  TIMBER. — 
CONSIDERATION. — BREACH.  —  ACTION  OF 
DEBT. 

The  defendant  agreed  to  carry  for  the  plam- 
tiff  certain  timber  to  D.,  tn  esmMeratum 
that  the  plaintiff  shmdd  carry  a  nmiiar 


Fhtii     Arhepur. 


quantkyjbr  tha  difimdmU^  Held,  tiai  am 
a  breach  qf  the  agreement,  the  piaint^s 
remedy  was  by  action  for  ihe  dtfemdanj^s 
breach  f^iks  esmhfmct  to  emny  tit  Hmkar, 
and  wai  m  dcbi  !•  rmamrfar  the  carriage 
^  the  timber 
This  was  a  rule  ««ct  to  eel  aside  Ae  ^«>iBct 
fer  the  pAsaatiff  and  enter  a  Bomoit  m  tfais  bd- 
tioB,  WBick  was  in  debt,  to  recover  for  ike  car- 
riage of  certain  tanber  to  Derby,  bttt  on  Uie 
trial  it  appeared  that  the  ooBiidenuoii  far  the 
agreement  was,  that  the  plaintiff  shaiild  cany 
a  like  ovavtity  for  tkm  dctendaat 

Lusi  showed  canae  against  the  mle;  JL  Ad- 
dison in  support,  was  noi  eaUed  on. 

The  Court  said,  thai  the  evidence  Hd  not 
eappott  Uk  dffhfation»  Hmnisom  v.  Imkc,  14 
M.  ft  W.  139,  b«t  that  Che  pkuntiff'e  lemed/ 
was  by  action  for  the  defendant's  breach  ci 
contract  to  carry  a  aimilar  qnaotity  of  timbo'. 
The  nde  was  therefore  nnide  absolute. 

Griffiths  y.  SeOy.    Jan.  98, 1864. 

JI7DGm*8  OBnSB  VO   PLBAD  SBVBBAfc  MAT- 

TBna.— BULB  aniKiNG  our  plba  maia- 
iire  navB  covbbbb  bt  tbavbbbb. 


Tie  defendemis  irmersed  the  ptmint^a  i 

ness  and  wUHngness  to  suppiy  sneft  4^ 

as  they  might  require  for  their  patent,  smem 

action  to  recover  damages  for  breach  ctfme 

agreement  whereby  they  agreed  to  \ 

from  the  pUnntiff' all  the  goods  they  4 

require  for  their  patent :  Held,  that , 

traverse  involved  the  issue  of  each  poods 

being  fit  and  proper,  and  a  rule  woe  wsmde 

absotute  to  strike  out  a  piea  setting  lyi  bskA 

dS^ence. 

This  was  a  rule  nisi  granted  on  January  19 

last,  to  rescind  part  of  the  order  of  Jfarffo, 

B.,  on  a  summons  for  leave  to  plead  eeveral 

matters,  to  this  action  which  was  brouglit  to 

recover  damages  for  breach  of  an  agreement 

whereby  the  defendants  agreed  to  pnrclinae 

from  the  plaintiff  all  the  wrought  iron  gooda 

they  might  require  for  the  working  of  tbeir 

patent  for  coating  such  goods  with  glas^  at  a 

fair  and  reasonable  price,  and  the  declaiation 

alleged  the  plaintiflfs  readiness  and  wilhngnesa. 

The  defendants  claimed  to  plead  (inter  aUa}  a 

traverse  of  the  readiness  and  wilhngnesa,  and 

also  that  the  goods  which  the  plaintiff  was  eo 

ready  and  willing  to  manufacture  and  to  utSi 

and  deliver,  were  not  reasonably  fit  for  the 

working  of  their  patent. 

Ft>M  showed  cause  against  the  mle,  wlucli 
was  supported  by  Bittleston, 

The  Court,  after  overruling  a  prelimiiiaTy 
objection  that  the  plea  could  not  now  be  w- 
jected  to  under  the  16  &  16  Vict.  c.  76,  a.  83, 
said,  that  the  question  of  the  goods  htmf^  fit 
and  proper  was  involved  in  the  issue  of  ths 
plaintiff  being  ready  and  willing  to  supply  the 
defendants  with  such  goods  as  they  might  re- 
ouire  for  their  patent,  and  that  the  rale  would 
therefore  be  inade  absolute  to  strike  outtho' 
,  latter  ^ea. 


'Eht  llegal  ehfitvbtVt 
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LEGAL  EDUCATION. 

LITS&ARY  AND  SCIENTIFIC   BXAMINA- 
TIONS. 

Much  interest  being  excited  at  the  pre- 
sent tiflcie,  on  the  subject  of  the  prelimi- 
nary and  professional  education  of  attor- 
neys^ we  have  received  seyeral  inquiries 
relating  to  the  contemplated  ezamina^ 
tion  of  candidates  for  the  roll,  as  well  on 
their  literary  and  scientific  attainments  as 
their  Itgal  knowledge  in  the  essential  de- 
partments of  Common  and  Statute  Law  and 
Practice;  the  Law  of  Property,  real  and 
personal,  and  Conveyancing,  and  the  prin- 
ciples and  practice  of  Equity.  Some  news- 
paper paragraphs  have  been  referred  to'  re- 
garding the  improvements  about  to  be  made 
at  the  Inns  of  Court  for  examination,  and 
testing  the  competency  of  applicants  for  ad- 
nussion  to  the  Bar,  and  it  has  been  hailed 
by  the  writers  of  these  paragraphs  as  a  sub- 
ject of  congratulation  that  the  Council  of 
the  Incorporated  Law  Society  has  resolved 
io  follow  this  meritorious  example. 

We  have  always  advocated  the  united  in- 
terests of  the  whole  Profession,  comprising 
•U  branches  of  the  Profession — ^Bench,  Bar, 
and  general  Practitioner ;  but  whilst  thus 
npholdbg  the  well-being  of  the  Profession 
at  large,  it  has  been  our  duty  for  upwards 
of  twenty  years  more  especially  to  watch 
and  promote  the  status  and  just  interests 
of  the  attorneys  and  solicitors  who  are  not 
wally  and  truly  represented  by  any  other 
Journal.  Wo  cannot,  therefore,  refrain 
from  stating  in  behalf  of  the  larger  branch 
of  the  Profession,  that  npwards  of  twenty 
years  ago  they  instituted  lectures  on  the 
several  branches  of  the  Law,  and  soon  after 
obtained  power  to  examine  all  the  candi- 
wcs  for  admi8si«9.  on  the  roll.  The  mem- 
heis  of  the  Incorporated  Law  Society  have 
ex^nded  nearly  100,000/.  in  purchasing 
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an  extensive  site  in  Chancery-lane,  erecting 
useful  bnildings,  and  forming  a  library  of 
great  value  and  importance.^ 

The  Council  of  the  Incorporated  Law 
Society  cannot,  therefore,  be  reproached 
with  any  "backwardness  in  coming  for- 
ward" to  advance  the  interests  of  their 
brethren.  Since  the  foundation  of  the 
Library  in  1831,  the  establishment  of  the 
Lectures  in  1833,  and  the  examination  of 
candidates  for  admission  on  the  roll  in 
1836,  they  have  incessantly  exerted  them- 
selves in  promoting  whatever  might  be  use- 
ful to  the  Profession  in  general.  Besides 
the  liberal  arrangement  recently  made  for 
the  admission  of  all  approved  members  to 
the  advantages  of  the  Society  for  a  small 
fee  of  5/.  and  an  annual  subscription  of  2/., 
the  Council  have  on  all  occasions  encou- 
raged the  means  of  improving  the  rising 
generation  of  attornevs  and  solicitors,  and 
endeavoured  to  restrain  irregularity  of  pro- 
fessional conduct,  and  to  secure  fair  and 
honourable  practice  throughout  the  Plro- 
fession. 

The  course  hitherto  adopted  on  the  part 
of  the  attorneys  and  solicitors  has  met  with 
the  approbation  of  the  Judges,  and  the 
sanction  of  the  Legislature,  and  we  cannot 
doubt  that  the  Incorporated  Law  Society, 
acting  in  conjunction  with  the  several  Plro- 
vincial  Law  Societies,  will  continue  their 
onward  progress,  and  exert  their  influence 
still  farther  to  improve  the  status  and  well- 
being  of  their  branch  of  the  Profession. 

Whatever  may  be  the  nature  of  the  ge- 
neral examination  in  addition  to  the  le^, 
the  candidates,  who  have  made  inquiries  on 
the  subject,  may  rely  that  ample  notice  will 
be  given  of  the  suggested  alterations. 


*  Less  than  one-fourth  of  the  London  attor- 
neys in  a  short  time  subscribed  50,0004.  for 
these  important  objects. 
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We  have  been  asked  particularly  whether 
the  additional  examination  will  be  com- 
menced so  early  as  Michaelmas  Term  next, 
and  we  have  no  hesitation  in  expressing  a 
confident  opinion  that  it  will  not  take  place 
for  at  least  12  months  to  come  ;  and,  more- 
over, it  must  be  a  grave  question  whether 
any  person  now  serving  under  articles  of 
clerkship  can  properly  be  subjected  to  a 
classical  or  mathematical  examination. 

It  should  be  recollected  also,  that  the 
change,  whenever  it  takes  place,  will  have 
to  undergo  the  revision  of  various  autho- 
rities. In  addition  to  the  members  of  the 
Council  of  the  Incorporated  Law  Society, 
the  15  Masters  of  the  Superior  Courts  of 
Common  Law  are  in  rotation  ex  officio  exa- 
miners, and  will,  of  course,  be  consulted  on 
the  subject.  After  the  Council  have  settled 
the  improvements  which  they  recommend, 
we  presume  they  will  make  their  report 
to  the  general  meeting  of  the  members 
of  the  Society ;  and  to  the  country  Law 
Societies.  If  the  proposition  should  be 
approved,  the  whole  must  then  be  sub- 
mitted to  the  Master  of  the  Rolls,  and  the  i 
Common  Law  Judges.  The  Act  of  Parlia- 
ment, 6  &  7  Vict.  c.  73,  authorises  the 
Judges  and  the  Master  of  the  Rolls,  either 
separately  or  jointly,  to  appoint  examiners 
for  conducting  the  examination  of  persons 
applying  to  be  admitted  as  attorneys  and 
solictors,  *'  as  well  touching  the  articles  and 
service,  as  the  fitness  and  capacity  of  such 
persons  to  act  as  attorneys  and  solicitors." 
To  the  Judges  and  Master  of  the  Rolls, 
therefore,  the  alterations  must  be  submitted, 
and  they  of  course  will  consider  to  what 
extent  they  are  empowered  to  carry  thei 
proposed  improvements  under  their  own 
rules  and  regulations,  and  what  part,  if  any, 
of  the  plan  will  require  the  sanction  and 
authority  of  Parliament. 

We  apprehend  it  is  beyond  all  doubt 
that  the  Judges  cannot  make  an  order  re- 
straining attorneys  and  their  articled  clerks 
from  entering  into  contracts  to  serve  the  j 
time  required  by  the  present  Act  of  Par- 
liament, and  subjecting  the  clerk  to  a  pre- 
vious examination  in  classics,  mathematics, 
and  other  branches  of  general  learning; 
but  though  we  think  that  they  cannot  con- 
trol the  commencement  of  the  contract, 
they  may,  to  a  hmitcd  extent,  declare,  that 
an  attorney  or  solicitor,  before  lie  is  actu- 
ally admitted,  shall  not  only  be  able  to  an- 
swer the  usual  legal  questions,  but  other 
^"estions  on  general  subjects  coiniecttd 
w'th  the  Profesauon,  and  witliout  a  know- 
^^dge  of  which  it  may  be  said  he  is  not 


"  fit  and  capable  "  to  discharge  his  duties. 
How  far  this  may  be  practically  construed, 
it  is  not  easy  to  determine.  It  might  be 
contended,  not  unreasonably,  that  an  attor- 
ney should  be  able  to  translate  the  general 
maxims  of  the  law,  whether  in  Latin  or 
French,  especially  as  an  acquaintance  with 
those  languages  would  be  necessary  for  the 
purpose  of  understanding  our  ancient  re- 
cords, law  reports,  charters,  deeds,  and 
other  instruments. 

We  have  heard  that  some  of  the  candi- 
dates have  not  shown  a  very  perfect  know- 
ledge of  the  rules  of  orthography  and  syntax 
in  their  own  language,  and  doubtless  it 
might  be  required,  even  under  the  present 
method  of  examination,  that  the  candidates 
should  make  no  mistake  in  these  essential 
particulars.  It  will  be  admitted,  also,  that 
an  accurate  knowledge  of  arithmetic,  and 
some  skill  in  the  art  of  bookkeeping,  are  of 
much  importance,  if  not  essential,  to  the 
practitioner,  because  a  large  portion  c^  his 
duty  may  consist  in  the  investipition  of 
ronimercial  and  other  accounts  and  in  cal- 
culations of  the  value  of  property,  annuities, 
reversions,  interest,  kc.  Neither  would  it 
be  unreasonable  to  expect  that  the  candi- 
date should  be  acquainted  at  least  with  so 
much  of  English  history  as  bears  upon  the 
progress  of  our  own  laws  and  constitution. 
Thus  far,  we  think,  the  most  determined 
conservative  of  ancient  rules  may  be  ex- 
pected to  go  :  how  much  further  we  cannot 
venture  to  predict. 

It  will,  of  course,  be  understood  that  we 
are  here  offering  no  official  intelligence  on 
this  subject,  but  merely,  for  the  sake  of 
those  who  have  consulted  us,  drawing  our 
conclusions  from  the  state  of  the  question 
as  discussed  amongst  well-informed  persons 
who  are  interested  in  the  result,  and  hare 
long  considered  the  suggested  improvements, 
— having  regard  to  the  practicability  of, 
and  the  means  by  which  the  alterations  are 
to  be  carried  into  effect.  Doubtless,  it  will 
be  duly  considered  by  the  proper  autho- 
rities, whether  it  is  expedient  to  attempt 
the  "large  measure"  of  improvement  tor 
which  many  contend,  or  to  proceed  m  a 
more  gradual  course  bv  increasing  the  ex- 
tent and  strictness  of  the  qualifications 
from  time  to  time,  as,  we  believe,  was  done 
in  the  medical  profession.  . 

At  all  events,— looking  at  the  pwcttce 
which  has  been  hitherto  pursued  bv  ift 
examiners,*-. we  think  there  can  be  ^y^. 
that  at  present  it   is  unnecessary  for  ^^^ 
candidates  to  prepare  for  any  other 
the  usual  examination   on  lcg«l  ^  f 
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which,  thej  are  aware,  comprises  the  Law 
of  Property  and  the  Practice  of  Conveyanc- 
ing,  with  the  other  important  branches  of 
Common  and  Statute  Law,  the  Principles 
of  Equity,  and  the  Practice  of  the  Superior 
Courts. 

It  has  been  confidently  anticipated  in 
some  quarters,  that  the  reduction  of  the 
Stamp  Duty  on  Articles  of  Clerkship  which 
the  Chancellor  of  the  Exchequer  thought 
proper  to  make  (certainly  unasked,  if  not  in 
direct  opposition  to  the  wishes  of  the  Pro- 
fession) will  occasion  a  large  influx  of  can- 
didates for  the  roll  of  an  inferior  class  to 
the  present,  and  of  a  lower  grade  in  sclio- 
kstic  attainments.  If  this  conjecture  should 
be  correct,  ic  is  obvious  that  the  proper  re- 
medy will  be  to  institute  an  examination 
before  the  Articles  of  Clerkship  are  allowed 
to  be  registered,  and  to  require  certificates 
of  proficiency  in  certain  departments  of 
general  knowledge  to  be  produced  to  the 
satisfaction  of  the  examiners. 

This  preliminary  examination  might  take 
place  in  London,  before  one  of  the  Profes- 
sors of  King's  College  or  University  Col- 
lege, or  the  Head  Master  of  one  of  the 
public  schools  ;  and  in  the  country  before 
the  masters  of  similar  colleges  or  schools. 
The  general  course  and  extent  of  the  exa- 
mination, we  may  presume,  would  be  settled 
by  the  Judges,  and  the  form  of  the  certi- 
ficates would  be  sufficiently  specific  to  en- 
sure a  careful  discharge  of  the  duty.^ 

To  the  credit  of  many  of  the  candidates 
for  future  examinations,  we  learn  that  they 
bare  no  objection  to  an  inquiry  into  their 
general  as  well  as  legal  knowledge  ;  but  in 
udrness  require  that  they  should  have  suffi- 
cient notice  to  enable  them  to  refresh  their 
memories,  and  to  know  with  some  degree 
of  precision  to  what  branches  of  learning 
the  preliminary  examination  will  extend. 


SECOND  COMMON  LAW  PRO- 
CEDURE  BILL. 

Having  1st  laid  before  our  readers  all 
the  clauses  of  this  Bill  which  relate  to  the 
examination  of  the  parties  before  trial,  and 
to  compulsory  arbitrations  in  matters  of 
account;  2nd.  The  clauses  regarding  evi- 
dence and  the  examination  of  witnesses ; 
3rd.  The  proceedings  on  motions  and  sum- 
monses ;  we  proceed  now  to  the  other  ge- 
neral heads  of  the  Bill. 

IV.  Of  the  Trial  and  Jury. 

The  clause  empowering  the  Judge  to  try 


'  Adequate  fees  would,  of  course,  be  paid  to 
these  collegiate  or  scholastic  examiners. 


questions  of  fact,  without  a  Jury,  is  as 
follows : — 

The  parties  to  anjr  cause  may,  by  consent  in 
writinf(,  signed  by  them  or  their  attorneys,  as 
the  case  may  be,  leave  the  decision  of  any  issue 
of  fact  to  die  Court,  provided  that  the  Court, 
upon  a  rule  to  show  cause,  or  a  Judge  on 
summons  shall,  in  their  or  his  discretion, 
think  fit  to  allow  such  trial ;  or  provided  the 
Judf^es  of  the  superior  Courts  of  Law  at  West- 
minster shall,  in  pursuance  of  the  power  here* 
inafter  jB^ven  to  them,  make  any  general  rule  or 
order  dispensinf^  with  such  allowance,  either  in 
all  cases  or  in  any  particular  class  or  classes  of 
cases  to  be  defined  in  such  rule  or  order;  and 
such  issue  of  fact  may  thereupon  be  tried  and 
determined  io  open  Court,  either  in  term  or 
vacation,  by  any  Jud^e  who  might  otherwise 
have  presided  at  the  trial  thereof  by  Jury, 
either  with  or  without  the  assistance  of  any 
other  Judge  or  Judges  of  the  same  Court; 
and  the  verdict  of  such  Judge  or  Judges  shall 
be  of  the  same  effect  as  the  verdict  of  a  Jury, 
save  that  it  shall  not  be  questioned  upon  the 
f^round  of  being  against  the  weight  of  evi- 
dence; and  the  proceedings  upon  and  after 
such  trial,  as  to  the  power  of  the  Court  or 
Judge,  th<3  evidence,  and  otherwise  shall  be 
the  same  as  in  the  case  of  trial  by  jury ;  s.  1. 

It  is  next  provided  that  one  of  the 
Judges  may  try  causes  in  the  same  Court, 
whilst  the  Chief  Justice  or  Chief  Baron  is 
sitting. 

It  shall  be  lawful  for  any  one  of  the  Judges 
of  any  of  the  Superior  Courts  at  Westminster, 
at  the  request  of  the  Lord  Chief  Justice  or 
Lord  Chief  Baron,  to  try  the  causes  entered 
for  trial  at  Nisi  Prius  in  Westminster  and  Lon- 
don  in  either  of  the  Courts,  on  the  same  days 
on  which  the  said  Lord  Chief  Justice  or  Lord 
Chief  Baron,  or  any  other  Judge  of  the  same 
Court,  shall  be  sitting  to  try  causes  at  those 
places  respectively,  or  at  either  of  them,  so  that 
the  trial  of  two  causes  may  be  proceeded  with 
at  the  same  time;  and  all  jurors,  witnesses, 
and  other  persons,  who  may  have  been  sum- 
moned or  required  to  attend  at,  or  for  the  trial 
of  any  cause,  oefore  the  said  Lord  Chief  Justice 
or  Lord  Chief  Baron,  as  the  case  may  be,  shall 
give  their  attendance  at  and  for  the  trial  thereof 
before  such  other  Judge  as  may  be  sitting  to 
try  the  same  by  virtue  of  this  Act;  and  it  shall 
be  lawful  for  the  associates  and  other  officers 
of  the  Lord  Chief  Justice  or  Lord  Chief  Baron, 
as  the  case  may  be,  to  appoint  from  time  to 
time  fit  and  proper  persons,  to  be  approved  by 
the  said  Lord  Chief  Justice  or  Lord  Chief 
Baron,  to  attend  for  them  and  on  their  behalf 
respectively  before  such  Judge ;  and  the  trial 
of  every  cause  which  shall  be  so  had  by  virtue 
of  this  Act,  shall,  if  necessary,  be  entered  of 
record,  as  having  been  had  before  the  Judge, 
by  whom  such  cause  in  fact  was  tried ;  s.  2. 

With  regard  to  the  Jwry,  the  following 
are  the  clauses  relating  to  their  qualification, 
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service^  and  their  discharge  after  a  limited 
time : — 

The  yalue,  on  which  the  rating'  or  assess- 
ment to  qualify  householders  to  serve  as  juries 
in  any  county  shall  hereafter  be  taken,  shall 
be  not  less  than  thirty  pounds ;  s.  1 1 . 

In  every  county,  except  London  and  Mid- 
dlesex, the  jurors  summoned  by  the  sheriffs 
under  the  precepts  issued  by  the  Judges  of 
Assize  for  the  trial  of  all  issues,  whether  civil 
or  criminal,  shall  be  hereafter  chosen  indis- 
criminately from  the  class  of  persons  qualified 
to  serve  as  special  jurors  and  from  the  class  of 
persons  qualified  to  serve  as  common  jurors ; 
and  the  panel  of  common  jurors  shall  be  made 


The  speeches  of  Counsel  at  the  Trial  m 
regulated  bj  the  16th  section;  and  the 
power  of  the  Judge  in  certain  cases  to  ad- 
journ the  trial  by  section  17. 

Upon  the  trial  of  any  cause  the  addresses  to 
the  jurv  shall  be  regulated  as  foUows :  The 
party  who  begins,  or  his  counsel,  shall  be  al- 
lowed, in.  the  event  of  his  opponent  not  an- 
nouncing at  the  close  of  the  case  of  the  party 
who  begins,  his  intention  to  adduce  evidence, 
to  address  the  Jury  a  second  time  at  the  cloee 
of  such  case,  ror  the  purpose  of  summing  up 
the  evidence;  and  the  party  on  the  other  side, 
or  his  counsel,  shall  be  allowed  to  open  the 
case,  and  also  to  sum  up  the  evidence  (if  any) ; 

up  in  like  manner ;  but  nothing  herein  con-  and  the  right  to  reply  shall  be  the  same  as  at 

tained  shall  affect  the  right  to  try  by  special  present;  s.  16 


juiy ;  s.  12. 

The  sheriff' or  under-sheriff  shall,  from  time  to 
time  register,  according  to  the  present  practice, 
the  service  of  the  persons  who  shall  be  sum- 
moned and  shall  attend  to  serve  as  jurors  under 
this  Act,  and  also  the  time  of  their  services ;  and 
every  per&on  so  summoned  under  this  Ac^  and 
having  duly  attended  or  served  until  discharged 
by  the  Court,  shall  (upon  application  by  him 
made  to  such  sheriff  or  under-sheriff  before  he 
shall  depart  from  the  place  of  trial)  receive  a 
certificate  testifying  such  his  service,  which  cer- 
tificate the  sheriff  or  imder-sherifp  is  hereby 
required  to  give  on  payment  of  one  shilling ; 
and  such  certificate  shall  have  the  same  force 
and  effect,  as  to  exempting  such  person  from 
serving  again  upon  common  juries  within  cer- 
tain periods,  and  as  to  the  respective  periods 
of  exemption,  as  the  certificates  heretofore 
given  to  common  jurors  who  have  served 
before  the  Judges  of  Assize;  s.  13. 

If,  upon  the  trial  of  any  cause,  the  jury  are 
unable  to  agree  upon  a  verdict,  they  shall  not 
be  kept  in  deliberation  for  a  period  of  more 
than  twelve  hours,  unless  at  the  expiration  of 
that  period  they  unanimously  desire  further 
time ;  and  they  may  during  such  time  be  fur- 
nished with  fitting  accommodation  and  neces- 
sary refreshment  by  leave  of  the  Judge ;  and  at 
the  expiration  of  such  time,  if  they  cannot 
agree,  they  shall  be  discharged,  and  an  entry  of 
the  fact  of  such  discharge  shall  be  made  upon 
the  back  of  the  record ;  and  the  costs  of  such 
abortive  trial  shall  be  costs  in  the  cause; 
s.  M. 

When  any  jury  has  been  so  discharged,  it 
shall  be  competent  for  either  of  the  parties  to 
proceed  to  try  the  cause,  by  consent,  at  the 
same  sittings  or  assizes,  or,  if  there  be  no  such 
consent,  then  at  any  future  sittings  or  assize, 
in  the  same  manner  as  if  the  abortive  trial  had 
not  taken  place;  s.  15. 

The  several  Courts  or  any  Judge  thereof 
may  make  all  such  rules  or  orders  upon  the 
sheriff  or  other  person  as  may  be  necessary  to 
procure  the  attendance  of  a  special  or  common 
jury,  for  the  trial  of  any  cause  or  matter  de- 
pending in  such  Courts,  at  such  time  and 
place  and  in  such  manner  as  they  or  he  may 
think  fit;  s.  59. 


It  shall  be  lawful  for  the  Court  or  Judge,  at 
the  trial  of  any  cause,  where  they  or  he  may 
deem  it  right  for  the  purposes  .of  justice,  to 
order  an  adjournment  for  such  time  and  sub- 
ject to  such  terms  and  conditions  as  to  costs, 
and  otherwise,  as  they  or  he  may  think  fit;  s. 
17. 

v.  SPECIAL  Cases. 

It  shall  be  lawful  for  the  Court  in  which  any 
special  case  is  argued  to  add  thereto,  if  they 
snail  think  fit,  any  inferences  of  fact  which  they 
may  think  it  right  to  draw  from  the  facts 
stated  ;  and  such  inferences  shall  be  taken  as 
part  of  the  case,  and  be  binding  upon  the  parties 
in  a  Court  of  Error ;  s.  31. 

Error  may  be  brought  upon  a  judgment  upoa 
a  special  case,  in  the  same  manner  u  upon  a 
judgment  upon  a  special  verdict,  unless  the 
parties  agree  to  the  contrary ;  and  the  proceed- 
mgs  for  bringing  a  special  case  before  the  Court 
of  Error  shall,  as  nearly  as  may  be,  be  the 
same  as  in  the  case  of  a  special  verdict ;  and 
the  Court  of  Error  shall  either  aflSrm  the  judg- 
ment or  give  the  same  judgment  as  ought  to 
have  been  given  in  the  Court  in  which  it  was 
originally  decided ;  s.  30. 

VI.  New  Trials,  Writs  op  Error, 
AND  Appeals. 

The  provisions  relating  to  New  Trials, 
Writs  of  Error,  and  Appeals,  are  as 
follow : — 

In  every  rule  nisi  for  a  new  trial  or  to  enter 
a  verdict  or  nonsuit,  the  ground  upon  which 
such  rule  shall  have  been  granted  shall  be 
stated  therein ;  s.  32. 

If  upon  any  motion  for  a  new  trial,  or  to  en- 
ter a  verdict  or  nonsuit,  the  rule  to  show  cause 
be  refused,  the  party  applying  for  such  rule 
may  appeal ;  s.  33. 

If  a  rule  nisi  granted  upon  any  such  motion 
is  discharged  or  made  absolute,  the  party  de- 
cided against  may  appeal ;  s.  34. 

The  Court  of  Error,  the  Exchequer  Cham- 
ber, and  the  House  of  Lords  shall  be*  Courts 
of  Appeal  for  the  purposes  of  this  Act;  a.  35. 

No  appeal  shall  be  allowed  unless  notice 
thereof  be  given  in  writing  to  the  opposite 


Seeomd  Common  Law  Froeedwre  BlU* 


393 


ptftf  or  his  attorney,  and  to  one  of  tbe  Masters 
of  the  Courts  within  four  days  after  the  decision 
complained  of,  or  such  farther  time  as  may  be 
aUowed  by  the  Court  or  a  Judge ;  s.  36. 

Notice  of  appeal  shall  be  a  stay  of  execution, 
provided  bail  to  pay  the  sum  fecovered  and 
costs  be  fpyrtik,  in  like  manner  and  to  the  same 
amount  as  bail  in  error,  within  eight  days  after 
the  decision  complained  of,  or  before  execution 
delirered  to  the  sheriff;  s.  37. 

The  appeal  hereinbefore  mentioned  shall  be 
upon  a  case  to  be  stated  by  the  parties  (and  in 
case  of  difference,  to  be  settled  by  the  Court  or 
a  Judge  of  the  Court  appealed  from),  in  which 
case  shall  be  set  forth  so  much  of  the  pleadings, 
eiidence,  and  the  ruling  or  judgment  objected 
to,  as  may  be  necessary  to  raise  the  question 
for  the  decision  of  the  Court  of  Appeal;  s. 
38. 

When  the  appeal  is  from  the  refusal  of  the 
Court  below  to  grant  a  rule  to  show  cause,  and 
the  Court  of  Appeal  grant  such  rule,  such  rule 
shall  be  argued  and  disposed  of  in  the  Court 
of  Appeal ;  s.  39. 

The  Court  of  Appeal  shall  give  such  judg- 
ment as  ought  to  have  been  given  in  the  Court 
below ;  and  all  such  further  proceedings  may 
be  taken  thereupon,  as  if  the  judgment  had 
been  given  by  the  Court  in  which  the  Record 
originated ;  s.  40. 

The  Court  of  Appeal  shall  not  reverse  any 
judgment  in  matters  of  discretion  onl^,  as  on 
the  OTound  that  the  verdict  was  agamst  the 
weight  of  evidence,  or  otherwise ;  s.  41. 

The  Court  of  Appeal  shall  have  power  t^ 
adjudge  pavment  of  costs,  and  to  or^'-^^  ygg^-^ 
tation;  and  thsy  shall  have  ^^^^  same  powers 
as  the  Court  of  Error  -  respect  of  awarding 
i/foccss  and_  olnerwise ;  s.  42. 

^  pon  an  award  of  a  trial  de  novo  by  any  one 
of  the  Superior  Courts  or  by  the  Court  of 
Error,  upon  matter  appearing  upon  the  record, 
error  may  at  once  be  brought ;  and  if  the  judg- 
ment in  such  or  any  other  case  be  aflSrmed  in 
error,  it  shall  be  lawful  for  the  Court  of  Error 
to  adjudge  costs  to  the  defendant  in  error; 
B.43. 

When  a  new  trial  is  granted,  on  the  ground 
that  the  verdict  was  against  evidence,  the  costs 
of  the  first  trial  shall  abide  the  event,  unless 
under  special  circumstances  the  Court  shall 
otherwise  order;  s.  44. 

VII.  Executions,  Attachment,  &c. 

The  powers  relating  to  the  examination 
of  the  judgment  debtor,  the  attachment  of 
debts  and  recovering  the  amount  from  the 
garnishee,  are  as  follow : — 

It  shall  be  lawful  for  any  creditor  who  has 
obtained  a  judgment  in  any  of  the  Superior 
Courts,  to  apply  to  the  Court  or  a  Judge  for  a 
nde  or  order  that  the  judgment  debtor  should 
be  orally  examined  as  to  any  and  what  debts 
are  owing  to  him,  before  a  Master  of  the  Court, 
or  such  other  person  as  the  Court  or  Judge 
'  shall  appoint ;  and  the  Court  or  Judge  may 
^''^ike  such  rule  or  order  for  the  examination 


of  such  judgment  debtor,  and  for  the  produc- 
tion of  any  books  or  documents,  and  the  eza« 
mination  shall  be  conducted  in  the  same 
manner,  as  in  the  case  of  an  oral  examination 
of  an  oppoaite  party  before  a  Master  under 
this  Act :  s.  60. 

It  shall  be  lawful  for  a  Judge,  upon  the  ex» 
parte  application  of  such  judgment  creditor, 
either  before  or  after  such  oral  examination, 
and  upon  affidavit  by  himself  or  his  attorney, 
stating  that  judgment  has  been  recovered,  and 
that  it  is  still  unsatisfied,  and  to  what  amount, 
and  that  any  other  person  is  indebted  to  the 
judgment  debtor,  and  is  within  the  jurisdiction, 
to  order  that  all  debts  owing  or  accruing  from 
such  third  person  (hereinafter  called  the  gar- 
nishee) to  the  judgment  debtor  shall  be  at- 
tached to  answer  the  judgment  debt ;  and  by 
the  same  or  any  subsequent  order  it  may  be 
ordered  that  the  garnishee  shall  appear  before 
the  Judge  or  a  Master  of  the  Court,  as  such 
Judge  shall  appoint,  to  show  cause  why  he 
should  not  pay  the  judgment  creditor  the  debt 
due  from  him  to  the  judgment  debtor,  or  so 
much  thereof  as  may  be  sufficient  to  satisfy  the 
judgment  debt;  s.  61. 

Service  of  an  order  that  debts  due  or  ac- 
cruing to  the  judgment  debtor  ehail  be  at- 
tached, or  notice  thereof  to  the  garnish'*'*  ^i^ 
such  mannerasthe  Judge  shall  aircct,thaU 
bmd  such  debU  m  his  ha^^g .  g  g2. 
.,  i^  the  garnishee  ^^^^  „^t  forthwith  pay  into 
uourt  the  p:iMint  due  from  him  to  the  judg- 
°^®°t.  tiebtor,  or  an  amount  equal  to  the  judg- 
ment debt,  and  does  not  dispute  the  debt,  or  if 
he  does  not  appear  upon  summons,  then  the 
Judge  may  order  execution  to  issae,  and  it 
may  be  sued  forth  accordingly,  without  any 
previous  writ  or  process,  to  levv  the  amount 
due  from  such  garnishee  towards  satisfaction 
of  the  judgment  debt ;  s.  63. 

If  the  garnishee  disputes  his  liability,  the 
Judge,  instead  of  making  an  order,  that  exe- 
cution shall  issue,  may  order  that  the  judgment 
creditor  shall  be  at  liberty  to  proceed  against 
the  garnishee  by  writ,  calling  upon  him  to 
show  cause  why  there  should  not  be  execution 
against  him  for  the  alleged  debt,  or  for  the 
amount  due  to  the  judgment  debtor,  if  less 
than  the  judgment  debt,  and  for  costs  of  suit ; 
and  the  proceedings  upon  such  suit  shall  be 
the  same,  as  nearly  as  may  be,  as  upon  a  writ 
of  revivor  issued  under  "  The  Common  Law 
Procedure  Act,  1852;"  s.  64. 

Payment  made  by,  or  execution  levied  uponi 
the  garnishee  under  any  such  proceedings  as 
aforesaid,  shall  be  a  valid  discharge,  as  againat 
the  judgment  debtor,  to  the  amount  paid  or 
levied,  although  such  proceeding  may  be  set 
aside,  or  the  Judgment  reversed;  s.  65. 

In  each  of  the  Superior  Courts  there  shall 
be  kept  at  the  Master's  Office  a  debt  attach* 
ment  hook,  and  in  such  book  entries  shall  be 
made  of  the  attachment  and  proceedings  there- 
on, with  names,  dates,  and  statements  of  the 
amount  recovered,  and  otherwise,  and  the 
mode  of  keeping  such  books  shail  be  the  same 
in  all  the  Courts;  and  copies  of  any  entries 
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made  therein  may  be  taken  by  any  peraon, 
upon  application  to  any  Master ;  s.  66. 

The  costs  of  any  application  for  the  attach- 
ment of  debt  under  this  Act,  and  of  any  pro- 
ceedings arising  from  or  incidental  to  such  ap- 
plication, shall  be  in  the  discretion  of  the  Court 
or  a  Judge ;  s,  67> 

The  clauses  relating  to  Mandamus  and 
Prohibition,  and  some  other  matters,  must 
be  deferred  to  the  next  Number. 


CHARITABLE  TRUSTS. 

ORDERS  FOR  REGULATING  PROCEEDINGS 
BEFORE  THE  COUNTY  COURTS. 

Whereas,  in  pursuance  of  "The  Charit- 
able Trusts*  Act,  1853,"  certain  orders  were, 
on  the  8th  day  of  December,  1853,  made  by 
me  for  regulating  proceedings  by  and  before 
the  Judges  of  the  County  Courts,  and  for  fix- 
ing and  determining  the  fees  to  be  taken  in  re- 
spect of  such  proceedings,  and  such  orders 
were  limited  to  be  in  force  until  further  orders 
should  be  made  for  regulating  such  proceed- 
ings as  aforesaid:  Now,  seeing  fit  to  make 
such  further  orders,  I  hereby  revoke  the  said 
orders  of  the  8th  dsy  of  December,  1853  :  And, 
in  pursu5::ce  of  "  llie  Charitable  Trusts'  Act, 
1 853,"  I  hereby  direct  that  the  orders  herein- 
after mentioned  shall  hc  used  in  the  County 
Courts  for  regulating  proceediilj;;?  by  and  be- 
fore the  Judges  of  the  County  Courts,  £sd  for 
fixing  and  determining  the  fees  to  be  taken  in 
respect  of  such  proceedings  until  further 
orders  shall  be  made  by  me  for  the  same  pur- 
pose, under  "The  Charitable  Trusts'  Act, 
1853." 

March  6,  1854.  Cranworth,  C. 


1.  The  clerk  of  every  Countv  Court  shall 
keep  a  book,  to  be  called  "The  Charitable 
Trusts'  Book,"  in  which  all  proceedings  taken 
in  that  Court  in  matters  of  Charitable  Trusts 
shall  be  recorded  in  the  form  in  the  Schedule 
hereunto  annexed. 

2.  Proceedings  by  private  persons. — When 
any  person  has  obtained  the  required  order  or 
certificate  from  the  Charity  Commissioners, 
and  he  is  desirous  of  taking  proceedings  in  the 
County  Courts,  he  shall  produce  such  order  or 
certificate  to  the  clerk,  who  shall  retain  and 
file  the  same  in  numerical  order  in  his  office, 
and  the  party  producing  such  order  or  certifi- 
cate  shall  be  deemed  the  plaintiff  in  such  pro- 
ceedings and  the  persons  served  with  a  sum- 
mons under  Order  4,  shall  be  deemed  the  de- 
fendant. 

3.  Proceedings  by  Attorney- General. — ^When 
the  Attorney- General  shall  propose  to  take 
proceedings  in  the  County  Court,  he  shall 
cause  to  be  delivered  or  transmitted  to  the 
clerk  a  written  statement  showing  the  nature 
and  object  of  the  proposed  proceedings,  and 
the  clerk  shall  retain  and  file  such  statement  in 
numerical  order  in  his  ofilce,  and  the  Attomey- 


Geueral  shall  in  such  proceedings  be  deemed 
the  plaintiff;  and  the  person  served  with  a 
summons  under  Order  4,  shall  be  deemed  the 
defendant. 

4.  Summons.— Vpon  the  production  of  any 
order,  certificate,  or  statement  hereinbefore 
mentioned,  the  clerk  shall  at  the  instance  of 
the  plaintiff  prepare  a  summons  thereon  in  the 
form  set  forth  in  the  Schedule  hereunto  an- 
nexed, in  which  shall  be  stated  the  substance 
of  the  order,  certificate,  or  statement,  and  be 
shall  make  as  many  copies  thereof  as  there  are 
parties  required  by  the  plaintiff,  in  writing,  to 
De  summoned,  and  two  additional  copies,  the 
one  to  be  filed  in  the  clerk's  office,  and  the 
other  to  be  transmitted  to  the  Charity  Com- 
missioners. 

5.  Notice  to  attend  proceedings. — ^Thc  clerk, 
if  required  by  the  plaintiff,  shall  prepare  a 
notice  to  attend  proceedings  in  the  form  set 
forth  in  the  said  Schedule  to  be  served  on  any 
persons  indicated  by  the  plaintiff,  in  writing, 
besides  those  summoned  under  the  last  pre- 
ceding order,  and  the  said  clerk  shall  make  as 
many  copies  thereof  as  there  are  persons  to 
whom  such  notice  is  to  be  given,  and  two  ad- 
ditional copies,  one  to  be  filed  in  his  office,  and 
the  other  to  be  transmitted  to  the  Charity  Com- 
missioners. 

6.  Service  of  summons,  and  notice  to  attend 
proceedings. — The  clerk  shall  forthwith  trans- 
mit by  pre-paid  post  letter  a  copy  of  the  sum- 
mons to  each  of  the  parties  required  to  appear; 
and  a  copy  of  the  notice  to  attend  proceedings 
to  each  of  the  persons  indicated  by  the  plain- 
titT,  a}>d  such  transmission  shall  be  sufficient 
service,  uril??8  the  Judge  shall  in  any  case 
otherwise  direct. 

7.  Notice  o/ Aearifl^f.— Where  the  plaintiff 
does  not  require  any  summons  or  nottct  to  at* 
tend  proceemngs  to  be  issued,  the  clerk  shall 
prepare  a  notice  of  hearing,  in  the  form  set 
forth  in  the  said  Schedule,  and  two  additional 
copies  thereof,  one  to  be  filed  in  his  office,  and 
the  other  to  be  transmitted  to  the  Charity 
Commissioners,  and  shall  either  deliver  such 
notice  to  the  plaintiff,  or  cause  it  to  be  ser\'ed 
on  him  by  pre-paid  post  letter,  unless  the 
Judge  shall  in  any  case  otherwise  direct. 

8.  Summons  and  notices  to  be  issued  in  cer* 
tain  cases. — In  all  cases  it  shall  be  competent 
for  the  clerk,  if  required  by  the  plaintiff,  to 
summon  some  persons,  and  to  sen^e  others 
with  either  or  both  of  the  said  notices,  or  to 
serve  a  notice  of  hearing  on  the  plaintiff,  and  a 
notice  to  attend  proceedings  on  any  other  per- 
son. 

9.  Judge's  power.— \n  all  cases,  it  shall  be 
competent  for  the  Judge  to  direct  m  any  case 
what  persons,  or  additional  persons,  shall  be 
served  with  a  summons  or  notice  to  attend  pro^ 
ceedings  or  notice  of  hearing. 

10.  Judge's  note  in  ordinary  cases, — ^Upon 
the  requisition  of  the  Charity  Commissioners,, 
a  copy  of  the  Judge's  note  of  the  evidence 
taken  at  the  hearing,  or  such  part  thereof  as 
may  be  required  bv  the  Commissioners,  shall 
be  transmitted  unoer  the  seal  of  the  Court  by 
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the  Ju(l«(e  to  them  at  their  office  by  post  or 
otherwise. 

11.  Judge* s  note  where  Attorney- General 
proceeds. — Upon  the  requisition  of  the  Attor- 
ney-General in  proceedings  instituted  by  him, 
a  copy  of  the  Judge's  note  of  the  evidence 
taken  at  the  hearing,  or  such  part  thereof  as 
may  be  required  by  the  Attorney-General, 
shall  be  transmitted  under  the  seal  of  the  Court 
to  him  by  post  or  otherwise. 

12.  Copy  of  proceedings  to  he  sent  to  Com- 
missioners. — A  copy  of  the  summons,  notice  to 
attend  proceedings,  notice  to  appear,  together 
with  a  copy  of  the  order  made  by  the  Court, 
shall  in  all  cases  be  transmitted  by  the  clerk, 
forthwith  after  the  hearing,  by  post  or  other- 
wise, as  the  Judge  shall  direct,  to  the  office  of 
the  Commissioners. 

13.  Fees  where  income  of  charity  exceeds 
10/.— Where  the  annual  income  of  the  charity 
exceeds  10/.,  the  Court  fees  shall  be  payable 
as  in  cases  wherein  the  ordinary  jurisdiction  of 
the  Court,  without  prejudice  to  the  privilege  i 
of  the  Attorney-General  as  to  costs,  and  the 
charitable  funds  may  be  made  liable  to  the 
payment  thereof,  at  the  discretion  of  the 
Judge. 

14.  Fees  where  income  does  not  exceed  10/. —  j 
Where  the  annual  income  of  the  charity  does  ' 
not  exceed  the  sum  of  10/.,  no  fees  of  Court ' 
shall  be  payable  out  of  the  funds  of  the  charity; 
nor  shall  any  fees  be  paid  by  any  party  to  the 
proceeding,  unless  the  Judge  shall,  in  his  dis- 
cretion, order  any  of  the  parties  to  the  pro- 
ceedings before  him  to  pay  such  fees  of  Court 
as  he  shall  think  fit,  without  prejudice  to  the 
privilege  of  the  Attorney-General  as  to  costs. 

1 5 .  Fees  where  several  charities  join, — Where 
more  than  one  charitv  is  joined  in  one  appli- 
cation, one  set  of  Cfourt  fees  only  shall  be 
payable,  such  fees  to  be  calculated  on  the  ag- 
i?regate  amount  of  the  incomes  of  the  charities 
60  joining. 

16.  Fees  hoto  calculated, — ^Where  Court  fees 
are  payable,  they  shall  be  calculated  according 
to  the  scale  of  fees  applicable  to  proceedings 
for  the  recovery  of  tenements  under  the  9th  > 
and  10th  Vict.  cap.  95,  sect.  122,  the  annual  I 
income  of  the  charity,  like  the  annual  rent  of; 
the  tenement,  being  treated  as  the  basis  of  cal- 
culation. 

17'  Who  may  appear  at  hearing. — At  the 
hearing,  any  person  who  has  been  summoned, 
or  has  received  notice  to  attend  proceedings, 
or  who  is  authorised  to  apply  under  sect.  43  of 
"The  Charitable  Trusts' Act,"  1853,  may  ap- 
pear, and  shall  be  heard  to  oppose  the  applica- 
tion authorised  by  the  order  or  certificate  of 
the  Commissioners,  or  the  statement  of  the 
Attorney-General,  subject  to  the  payment  of 
•^ch  costs  as  the  Judge  shall  direct. 

18.  Effect  of  Commissioners^  order  or  eerii- 
fi^e,  or  Attorney 'General*  9  statement.— The 
order  or  certificate  of  the  Commissioners,  or 
statement  of  the  Attorney-General,  as  to  the 
apaouQt  of  the  annual  income,  shall  be  conclu- 
sive on  the  Court,  and  the  other  statements 
contamed  in  the  certificate  or  order  of  the 


Commissioners,  or  the  statement  of  the  Attor- 
ney-General shall,  unless  disputed,  be  taken  aa 
true. 

19.  Appeal. — Where  any  person  is  desirous 
of  appealing  against  an  order  made  by  the 
Court  in  any  matter  of  a  charity,  he  shall, 
within  one  calendar  month  after  making  such 
order,  give  notice  in  writing,  stating  the 
grounds  of  such  intended  appeal,  to  the  Court ; 
and  such  notice  may  be  served,  by  post  or 
otherwise,  on  the  clerk  of  the  said  Court  at  his 
office. 

20.  Forms. — The  Forms  contained  in  the 
Schedule  may  be  varied  by  the  Court,  accord- 
ing to  the  circumstances  of  each  case. 

21.  Practice  to  continue,  subject  to  these 
orders. — ^The  enactments.  Secretary  of  State's 
orders,  practice,  and  forms  in  force  and  used 
in  the  County  Courts  shall,  subject  to  the  fore- 
going orders,  be  adopteil  with  reference  to  pro- 
ceedings in  matters  of  Charitable  Trusts^  so 
far  as  the  same  are  applicable,  mutatis  mu- 
tandis, 

22.  Clerk* s  duties  as  to  Trustees'  accounts, — 
The  accounts  of  Trustees  of  Charities,  when 
delivered  to  the  Clerk  of  the  County  Court, 
shall  be  filed  by  him  in  numerical  order,  and 
annually  indexed  alphabetically  according  to 
the  titles  of  such  charities,  or  the  names  or  de- 
scription by  which  they  are  known,  or  may  be 
identified. 

MERCANTILE  LAWS  OF  ENGLAND 
AND  SCOTLAND. 

PROPOSED   ASSIMILATION    AS  TO   DISHO- 
NOURED  BILLS   OF  EXCHANGE. 

On  the  13th  instant.  Lord  Brougham 
brought  the  subject  of  the  dissimilarity  of 
the  English  and  Scotch  Law  relating  to  dis- 
honoured bills  of  exchange  before  the  House 
of  Lords.  He  said,  the  la\v  at  present  in  force 
in  Scotland  with  regard  to  bills  of  exchange 
and  promissory  notes  dated  from  the  year 
1682 ;  it  then  however  only  referred  to  Scotch 
bills,  but  in  1690  it  was  extended  to  EngUsh 
bills,  and  in  1772  it  was  made  complete  by 
being  made  to  refer  to  drawers  as  well  as  ac- 
ceptors, which  was  not  formerly  the  case. 

The  eflfect  of  this  law  was  that  while  in  Eng- 
land, if  a  bill  were  dishonoured,  the  only  re- 
medy which  the  holder  had  was  by  an  action 
at  law,  giving  the  drawer  all  the  advantages  of 
the  law's  delays  to  put  off  or  escape  pajrment ; 
in  Scotland  the  holder  of  a  protested  bill  had 
only  to  register  it,  and  by  that  simple  operation 
he  at  once  put  a  stop  to  all  dealings  with  his 
debtor's  property,  and  in  six  da3rs  afterwards 
he  was  entitled  to  execution  against  his  pro- 
perty and  person.  To  provide,  however, 
against  mistakes  and  frauds,  there  was  a  pro- 
cess of  suspension  of  execution,  after  which  the 
matter  would  have  to  be  decided  before  a  tri- 
bunal in  the  regular  manner;  but  before  he 
could  obtain  the  advantage  of  that,  the  default- 
ing party  had  to  give  security  for  the  debt,  and 
the  costs  as  well. 
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He  fuUv  believed  that  the  great  increase 
which  had  taken  place  in  the  commerce  of 
Scotland  within  the  last  60  or  70  years  had 
been  eminently  assisted  by  this  admirable  pro- 
vision of  the  law.  In  the  year  1849  there  had 
been  4,749  cases  of  bills  being  registered  in 
this  manner,  and  in  the  year  1853,  which  was 
a  year  of  commercial  prosperity,  there  had 
been  2,470,  of  which  about  one  per  cent,  had 
been  resisted,  and  very  few  of  those  success- 
fully so. 

It  might  be  possible  to  introduce  this  pro- 
vision into  the  English  law  by  an  alteration  in 
the  Common  Law  Procedure  Bill,  and  he 
should  merely  ask  that  the  Bill  he  (Lord  B.) 
then  proposed  should  be  read  a  first  time,  and 
should  postpone  the  second  reading  so  as  to 
give  his  noble  and  learned  friend  (the  Lord 
Chancellor)  an  opportunity  of  considering  this 
suggestion. 

The  Lord  Chancellor  said  he  did  not  pro- 
pose to  send  the  Common  Law  Procedure  Bill 
to  a  Select  Committee  until  the  Lord  Chief 
Justice  returned  from  circuit,  and  could  give 
the  benefit  of  his  assistance  in  that  committee. 
When  that  committee  sat,  he  thought  it  would 
be  better  that  the  Bill  just  introduced  should 
be  referred  to  it.  In  the  meanwhile  he  would 
simply  suggest  that  the  Bill  ought  to  be  cir- 
culated as  much  as  possible  in  the  commercial 
community  of  the  city  of  London,  proposing, 
as  it  did,  so  great  an  alteration  in  the  character 
of  bills  of  exchange,  an  alteration  in  fact  which 
might  possibly  have  the  result  of  putting  a  stop 
in  a  great  degree  to  the  giving  of  them. 
[The  Bill  has  not  yet  been  printed.] 


NOTICES  OF  NEW  BOOKS. 

ne  Queen  on  the  prosecution  of  Sir  James 
Brooke,  K.C.B,,   against  the    Eastern 
Archipelago    Company,    containing   the 
Judgments  of  the  Queen* s  Bench  and  the 
Exchequer  Chamber,  together  with  Two 
Articles  from  the  **  Times**  newspaper 
on  the  merits  of  the  case :    Clowes  and 
Son.     1853.     Pp.  97. 
This  is  a  pamphlet  issued,  as  it  ap- 
pears by  the  attorneys  for  the  prosecution, 
Messrs.  Phillips  and  Yoss,  ana  contains  a 
fiill  report  of  this  important  action  of  sd, 
fa.  to  repeal  the  letters  patent  of  incorpora- 
tion granted  to   the    defendants,  and  in 
which  judgment  was  given  for  the  Crown, 
affirmed  on  appeal  to  the  Exchequer  Cham- 
ber, on  the  22nd  of  November  last. 

Hie  Principles  of  Commerce  and  Commer- 
cial Law,  explained  in  a  course  of 
Lectures  delivered  by  Sir  George 
Stephen,  Barrister-at-L^w.  Crockford. 
1853.     Pp.  269. 

The  learned  author  states  that  this  is  a 


first  attempt  towards  carrying  out  a  com- 
prehensive scheme  for  a  mercantile  school, 
and  of  conveying  to  the  student  the  prin- 
ciples of  commerce  in  a  didactic  form. 

The  contents  are  as  follow : — 
Lecture,  1.  Introductory. 

2,  3.  On  Brokers. 

4.  Bills  of  Exchange. 

5,  6.  On  Discount. 

7.  Accommodation  Bills. 

8,  9.  Shipping. 
10.  Demurrage. 

11, 12,  13.  Insurance. 

14.  Customs. 

15.  Clearance* 

16.  The  Law  of  Sale. 

17.  18.  Exchanges. 

19.  Banking  System* 

20.  Bookkeeping. 

21.  Partnership. 

22.  Markets  and  Prices. 

23.  Arbitration  and  Bankruptcy. 

24.  Credit. 

We  strongly  recommend  a  perusal  of 
these  Lectures  to  such  of  our  readers  as  are 
concerned  in  commercial  affairs,  in  order  to 
acquire  an  insight  into  the  ''prindpleB  of 
commerce  and  commercial  law."  Hie 
volume  is  written  with  the  accustomed 
force,  clearness,  and  talent,  which  distin- 
guish all  the  works  of  our  learned  friend. 


An  Examination  of  the  Law  of  GftureA- 
rates,  shewing  that  the  parieh  is  under 
no  l^al  obligation  to  repair  the  Church, 
By  Watkins  Williams,  of  the  Inner 
Temple,  Student-in-Law.  Bidgway. 
1854.     Pp.  36. 

These  Letters  were  oru^inally  published 
in  the  Carnarvon  and  Denbigh  Herald, 
and  are  now  reprinted  with  additional  notes 
upon  Tithes  and  other  subjects.  The 
author  states  in  his  Introduction,  that  they 
were  ''not  written  in  defence  of  any  party 
or  of  any  particular  view,"  but  to  point  out 
the  present  system  of  law  upon  the  ques- 
tion of  the  liability  of  the  parishioners  to 
repair  the  church. 


LAW  OF  ATTORNEYS  AND  SO- 
LICITORS. 


PAYMENT  OF  SUM    FOUND   DUB. COSTS 

OF   PROCEEDINGS  TO   COMPEL  PAYMENT. 

A  SUM  of  money  was  found  due  by  tfaa 
certificate  of  the  Taxing  Master  from  cer- 
tain solicitors.  An  order  had  been  made 
substituting  service  of  the  copy  oertiftcste 
at  their  offices  and  private  reaiiisncet,  v^ 
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for  demand  of  payment  there.  On  motion 
for  the  short  order  for  payment  and  de- 
livery np  and  deeds  and  papers,  the  Master 
of  the  Bolls  aald, — "I  think  the  appUcant 
is  entitled  to  the  order.  He  has  done  all 
that  is  required  hy  the  order  for  sahstitut- 
ing  service.  I  eive  no  opinion,  whether  it 
is  necessary  to  leave  a  copy  of  the  power  of 
attorney ;  but  if  such  be  the  practice,  it  is 
new  both  to  me  and  the  registrar.  On  the 
aathority  of  ^  j9am6r^^e,  13  Beav.  108, 
14  Beav.  645,  the  solicitors  most  pay  all 
the  subsequent  costs  in  compelling  pay- 
ment.'' In  re  Bufaur  and  Blakeney^  16 
Beav.  113. 


POINTS  IN  COMMON  LAW 
PRACTICE. 

TBIAL,  POSTFONING. — DEPENDANT  OUT  OP 
JURISDICTION.  —  COMMISSION  TO  EXA- 
MINE   UNDER   14  &   15   VICT.   C.   99. 

In  an  action  on  a  bill  of  exchange  for  the 
price  of  goods  sold  to  the  defendant,  a  master 
mariner  trading  between  Liverpool  and  China, 
the  defendant  had  obtained  time  to  plead  upon 
the  usaal  terms,  but  was,  after  plea  but  before 
issue  joined,  compelled  to  proceed  to  China. 

A  motion  was  refused  for  the  postponement 
of  the  trial  until  his  return,  upon  affidavits  of 
the  dealings  between  the  parties,  and  stating 
that  the  defendant's  evidence  was  essential  to 
make  out  his  defence,  and  that,  beyond  the 
amount  paid  into  Court,  he  had  a  good  defence 
on  the  merits. 

Qiksre,  whether  a  commission  could  he 
granted  before  issue  joined,  for  the  defend- 
ant's examination  in  China,  under  the  14  & 
15  Vict.  c.  99,  s.  2.  Solomon  v.  Howard,  12 
C.  B.  463. 


proved,  but  in  consequence  of  the  defendant 
baring  entered  a  caveat,  probate  was  not  ob- 
tained until  May  5,  1852. 

A  rule  was  discharged  in  the  ensuing  Trinity 
Term  to  enter  np  judgment  as  of  Michaelmas 
Term,  1851. — Cresstoell,  J.,  citing  Copley  v. 
Day,  4  Taunt.  703 ;  Lawrence  v.  Hodgson,  I 
Y.  &  J.  368,  on  the  ground  that  judgment 
could  not  in  any  case  be  entered  nunc  pro  tunc, 
unless  the  delay  were  attributable  to  the  act  of 
the  Court.    JFV-miimiii  v.  Tranah,  12  C.  B.  406. 


ENTERING  JUDGMENT  NUNC  PRO  TUNC. — 
DELAY  BY  PLAINTIPP. — ^ACT  OP  COURT. 

On  an  action  coming  on  for  trial  at  the 
Spring  Assizes,  1851,  a  verdict  was  taken  for 
the  plaintiff  subject  to  an  award,  which  was 
made  on  May  28  following,  directing  the  ver- 
dict to  be  entered  for  the  plaintiff.  It  appeared 
that  the  plaintiff,  in  consequence  of  her  poverty, 
was  unable  to  take  up  the  award,  but,  haring 
ascertained  that  the  defendant  had  done  so, 
obtained  a  copy  on  November  21,  but  in  con- 
saqoence  of  her  death  on  the  next  day,  her  at- 
tcmney  only  went  on  December  2  to  sign  judg- 
ment. The  plaintiff's  will  was  taken  to 
Doctors'  Commons  on  December  3,  to  be 


NEW  TRIAL   OP   PENAL   ACTION   NOT 
GRANTED. 

**  It  is  perfectly  well  settled  that  a  rule  nisi 
for  a  new  trial  is  never  granted  on  the  ground 
of  the  verdict  being  against  evidence,  in  penal 
actions.'  That  rule  of  practice  was  established 
long  ago,  and  there  is  no  reason  why  we  should 
now  deviate  from  it,*' — ^per  Parke,  B. ;  and  per 
Alder soa,  B.,-^"the  rule  depends  upon  the 
same  principle  as  that  which  prevails  in  trials 
for  felony  and  misdemeanour,  where  a  verdict 
of  not  gmlty  has  been  returned.  There  are, 
no  doubt,  some  cases  in  which  the  acquittal  is 
against  the  eridence.  But  the  reason  for  the 
rule  is  a  good  one.  It  is  thought  better  that  a 
few  guilty  persons  should  escape,  than  that 
the  same  matter  should  be  tried  over  and 
over  again."    HaU  v.  Qreen,  9  Exch.  R.  247. 


LAW  OF  COSTS. 


OP 


PUISNE    INCUMaRANCSR    DTSCLAIMIMO 
IN   PORECLOSURE   SUIT. 

In  a  bill  filed  by  the  first  mortgagees  of  cer- 
tain freehold  premises  to  forclose  the  mort- 
gage, against  the  mortgagor  and  the  second 
mortgagees,  the  plaintiffs  alleged,  that  they  had 
applied  to  the  mortgagor  and  to  the  second 
mortgagees,  requesting  them  to  pay  the  amount 
of  debt  and  interest,  but  that  they  had  refused 
so  to  do.  The  mortgagor  had  not  appeared, 
and  the  plaintiffs  entered  an  appearance  for 
him,  and  filed  a  traversing  note.  The  second 
mortgagees  afterwards  filed  their  joint  answer 
and  disclaimer,  disclaiming  all  interest  in  the 
mortgaged  premises,  and  alleging  that  no  ap- 
plication had  been  made  to  them  prior  to  the 
suit  being  instituted,  and  that  if  they  bad  been 
applied  to,  they  would  have  released  and  dis- 
claimed all  interest 


«  See   Fbaaereoii  v.  ,  3  Wils.  69; 

Brook  V.  ItuidMon,  10  £as^  369- 
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On  the  suit  being  brought  to  a  hearing;,  the 
^•cond  mortgagees  asked  for  their  costs.  Vice- 
Chancellor  Stuart  said, — "These  plaintiflfs  in 
the  bill,  made  it  a  part  of  their  case,  by  distinct 
averment,  that  they  have  applied  to  the  de- 
fendants and  requested  them  to  pay  to  the 
plaintiffs  the  said  sum  of  1,200/.  debt,  interest, 
and  costs,  but  that  the  defendants  have  refused 
so  to  do;  and  they  have  gone  on  to  frame 
interrogatories,  following  up  this  charge.  It 
is  true  that  these  are  the  ordinary  words  em- 
ployed in  a  bill  for  a  foreclosure,  but  they  are 
words  introduced  for  a  very  wise  purpose,  and 
not  merely  as  a  matter  of  form.  At  law,  in- 
deed, if  a  plaintiff  issues  a  writ  for  a  legal  de- 
mand, he  may  recover  both  de^t  and  costs, 
without  averring  that  he  has  made  any  applica- 
tion to  the  defendant,  because  none  is  neces- 
sary in  law.  But  an  entirely  different  rule,  I 
am  glad  to  say,  prevails  in  a  Court  of  Equity. 
In  this  Court,  the  wisdom  of  pleaders,  sanc- 
tioned by  the  custom  of  the  Court,  adopted 
such  a  charge,  but  not  as  a  senseless  and  use- 
less form.  The  old  form  went  further,  upon 
the  ground  that  it  was  not  sufficient  to  allege 
merely  that  the  plaintiff  had  made  an  applica- 
tion to  the  defendant ;  because  it  is  perfectly 
possible  to  make  an  application  for  the  express 
purpose  of  inviting  a  refusal :  the  old  form, 
therefore,  went  to  the  extent  of  averring  that 


and  I  think  it  was  the  duty  of  the  plaintiffs  to 
have  inquired,  whether  the  defendants  were 
willing  to  submit  to  the  dem^ind  or  not,  before 
filing  their  bill.  I  decide  this  case,  therefore, 
on  a  principle  which  none  of  the  authorities 
cited  by  Mr.  Rasch  seem  to  me  to  touch ; 
those  cases  merely  go  to  show  the  terms  upon 
which  the  Court  will  deal  with  a  dlsclaimini^ 
defendant,  and  do  not  turn  at  all  upon  aver- 
ment or  conduct.  I  shall  make  the  order  ab- 
solute upon  the  defendants'  answer,  they  un- 
dertaking to  execute  a  release,  and  the  plain- 
tiffs undertaking  to  pay  their  costs."  Gumey 
V.  Jackson,  1  Sraale  &  Giffard,  97. 


POINTS  IN  EQUITY  PRACTICE. 

SKRVICB  OP  PROCBS.S  AGAIN8T  ABSCOND- 
ING DEFENDANT  UNDER  ORDER  31  OF 
MAY,   1845. 

In  a  suit  to  wind  up  the  affairs  of  a  part- 
nership between  the  plaintiff  and  the  defend- 
ant, service  of  process  could  not  be  made  on 
the  latter.  The  plaintiff  stated  in  his  affidavit, 
that  he  believed  the  defendant  had  absconded 
with  a  view  to  escape  the  liabilities  to  which  he 
was  subject,  and  "  to  avoid  service  of  any  legal 
proceedings  which  might  be  issued  against 
him."     An  order  was  made  under  the  31st 


I         nugni 

L: 


LEAVE    TO    FILE    COPY     PETITION,    WHERE 
ORIGINAL   LOST. 

The  Vice-Chancellor  Stuart  gave  leave  to 
file  the  copy  of  the  petition  left  fur  the  use  of 
the  Court  in  lieu  of  the  original  petition,  which 
had  been  lost.  Smith  v.  Harwood,  1  Smale  & 
Giffard,  137. 


Order  of  May  8,  1845,  that  the  defendant 

the' plaintiff  had  frequently  and  in  a  friendly  1  «^^"^^  *PP*^"  ^*^»°  *  ^'"^^  ^^^^'  *"^  ^°^ 
manner  applied  to  the  defendant,  and  that  the  i  i"^^'^^*^^  '"^  ^«  ^*^  ^^^^"*-  ^''"'^'*  ^• 
defendant  had  refused,  &c.  |  ^f^i^combe,  16  Beav.  205. 

"  This  is  a  substantial  allegation,  introduced 
for  the  purpose  of  guiding  the  Court  in  dispos- 
ing of  the  question  of  costs,  which  are  in  every 
case,  within  the  discretion  and  under  the  con- 
trol of  the  Court."  •  •  •  •  "My 
opinion  is,  that  if  a  man  is  ready  and  willing  to 
comply  with  every  just  demand  that  can  be 
made  upon  him,  it  is  of  the  essence  of  justice 
that  he  shall  not,  without  previous  application 
or  request,  which  might  give  him  an  oppor- 
tunity of  submitting  to  the  plaintiff's  demand, 
be  dragged  into  a  Chancery  suit,  without  no- 
tice, and  put  to  considerable  expense  without 
the  commission  of  any  fault  on  his  part. 

"  It  is  said,  the  charge  in  the  bill  is,  that  the 
plaintiffs  applied  for  payment  of  the  mortgage- 
money,  and  that  the  defendants  do  not  aver 
in  their  answer  that  they  would  have  paid 
it.  True;  but  they  do  aver  this,  that  they 
would  have  disclaimed  and  released.  They 
might  have  released,  and  so  have  made  it  un- 
necessary for  the  plaintiffs  to  bring  them  here; 


INNS  OF  COURT. 


PUBLIC    EXAMINATION.  —  TRINITY     TERM, 

1854. 

The  Council  of  Legal  Education  have  ap» 
proved  of  the  following  Rules  for  the  Public 
Examination  of  the  Students. 

The  attention  of  the  Students  is  requested 
to  the  following  Rules  of  the  Inns  of  Court :— 

"  As  an  inducement  to  Students  to  propose 
themselves  for  examination.  Studentships  shall 
be  founded  of  Fifty  Guineas  per  annum  each, 
to  continue  for  a  period  of  three  years,  and 
one  such  Studentship  shall  be  conferred  on 
the  most  distinguished  Student  at  each  Public 
Examination ;  and  further,  the  Examiners  shall 


Innt  of  Court-^PubHc  ExaminaUon-'Tnmty  Term,  1854. 


399 


lelect  and  certify  the  names  of  three  other 
Students  who  shall  have  passed  the  next  hest 
Examiaations ;  and  the  Inns  of  Court  to  which 
such  Students  belong,  may,  if  desired,  dispense 
vith  any  Terms,  not  exceeding  two,  that  may 
remain  to  be  kept  by  such  Students  previously 
to  their  being  called  to  the  Bar.  Provided  that 
the  Examiners  shall  not  be  obliged  to  confer 
or  grant  any  Studentship  or  Certificate,  unless 
they  shall  he  of  opinion  that  the  Examination 
of  the  Students  they  select  has  been  such  as 
entitles  them  thereto." 

"At  every  call  to  the  Bar  those  Students 
who  have  passed  a  Public  Examination,  and 
either  obtained  a  Studentship  or  a  Certificate 
of  Honour,  shall  take  rank  in  seniority  over 
ail  other  Students  who  shall  be  called  on  the 
mae  dav." 

"  No  Student  shall  be  eligible  to  be  called  to 
the  Bar  who  shall  not  either  have  attended 
daring  one  whole  year  the  Lectures  of  two  of 
the  Readers,  or  have  satisfactorily  passed  a 
Pablic  Examination." 


Raks  for  the  Public  Examinatum  of  Condi' 

dates  for  Honours,  or  Certificates  entitling 

S^ti(ien/5  to  be  called  to  the  Bar, 

An  Examination  will  be  held  in  next  Trinity 
Tenn,  to  which  a  Student  of  any  of  the  Inns  of 
Court,  who  is  desirous  of  becoming  a  Candi- 
date for  a  Studentship  or  Honours,  or  of  ob- 
taininf;;  a  certificate  of  fitness  for  being  called 
to  the  Bar,  will  be  admissible. 

Each  Student  proposing  to  submit  himself 
for  Examination^  will  be  required  to  enter  his 
name  at  the  Treasurer's  Office  of  the  Inn  of 
Court  to  which  he  belongs,  on  or  before 
Monday,  the  15th  dajr  of  May  next,  and  he 
will  further  be  required  to  state  in  writing 
whether  his  object  in  offering  himself  for  Exa- 
mination is  to  compete  for  a  Studentship  or 
other  honourable  distinction;  or  whether  he 
is  merely  desirous  of  obtaining  a  Certificate 
preliminary  to  a  call  to  the  Bar. 

The  Examination  will  commence  on  Monday, 
the  22nd  day  of  May  next,  and  will  be  con- 
tinued on  the  Tuesday  and  Wednesday  follow- 
ing. It  \n]\  take  place  in  the  Benchers'  Read- 
ing Room  of  Lincoln's  Inn ;  and  the  doors  will 
be  closed  Ten  Minutes  after  the  time  appoint- 
ed for  the  commencement  of  the  Examination. 
The  Examination  by  printed  Questions  will 
be  conducted  in  the  following  Order : — 
Monday  Morning,  the  22nd  May,  at  half- 

CNine,  on  Constitutional  Law  and 
1  History;  in  the  Afternoon,  at  half- 
past  One,  on  Equity. 

Tuesday  Morning,  the  2ZrdMay,  at  half-past 
Nine,  on  Common  Law ;  in  the  Afternoon, 
at  half-past  One,  on  the  Law  of  Real  Pro- 
perty, &c. 

Wednesday  Morning,  the  24th  May,  at  half- 
past  Nine,  on  Jurisprudence  and  the  Civil 
Law;  in  the  Afternoon,  at  half-past  One, 
a  paper  will  be  given  to  the  Students  in- 
clading  Questions  bearing  apon  all  the 
foregoing  subjects  of  examination. 

loe  Oral  Examination  will  be  conducted  in 


the  same  order,  during  the  same  hours,  and 
on  the  same  subjects,  as  those  already  marked 
out  for  the  Kxamination  by  printed  Questions, 
except  that  on  fVednesay  Afternoon  there  will 
be  no  Oral  Examination.  The  Oral  Examina- 
tion of  each  Student  will  be  conducted  apart 
from  the  other  Students ;  and  the  character  of 
that  Examination  will  vary  according  as  the 
Student  is  a  Candidate  for  Honours  or  a  Stu- 
dentship, or  desires  simply  to  obtain  a  Certifi- 
cate. The  Oral  Examination,  and  Printed 
Questions,  will  be  founded  on  the  Books 
below  mentioned ;  regard  being  had,  however, 
to  the  particular  object  with  a  view  to  which 
the  Student  presents  himself  for  Examination. 

In  determining  the  question,  whether  a 
Student  has  passed  the  Examination  in  such 
a  manner  as  to  entitle  him  to  be  called  to  the 
Bar,  the  Examiners  will  principally  have  regard 
to  the  general  knowledge  of  Law  and  Juris- 
prudence which  he  has  displayed. 

A  Student  may  present  himself  at  any  num- 
ber of  Examinations,  until  he  shall  have  ob- 
tained a  Certificate.  Any  Student  who  shall 
obtain  a  Certificate  may  present  himself  a 
second  time  for  Examination  as  a  Candidate 
for  the  Studentship,  but  only  at  one  of  the 
three  Examinations  immediatelv  succeeding 
that  at  which  he  shall  have  oDtained  such 
Certificate;  provided,  that  if  any  Student  so 
presenting  himself  shall  not  succeed  in  obtain- 
ing the  Studentship,  his  name  shall  not  appear 
in  the  list. 

Students  who  have  kept  more  than  eleven 
Terms  shall  not  be  admitted  to  an  Examina- 
tion for  the  Studentship. 


The  Reader  on  Constitutional  Law  and 
Legal  History  will  expect  all  Students  to  an- 
swer any  general  questions  relating  to  the 
History  of  England,  and  to  know  the  outlines 
of  Constitutional  Law. 

The  Candidates  for  distinction  will  be  ex- 
pected to  know  the  progress  of  our  Institutions 
and  the  changes  of  our  Constitution.  They  will 
be  examined  on  the  History  of  the  Conqueror 
and  his  immediate  successors ;  on  the  reign 
of  Henry  the  Second;  on  the  circumstances 
which  led  to  the  signing  of  Magna  Charta. 
They  will  be  expected  also  to  know  thoroughly 
the  History  of  Elizabeth,  of  Charles  the  First, 
and  of  William  the  Third;  and  to  give  an  ac- 
count of  the  more  remarkable  State  Trials 
from  the  time  of  James  the  First  to  that  of 
Queen  Anne.  The  Books  for  the  ordinary 
Examination  will  be  Rapin  and  Hallam. 
Those  for  Candidates  for  distinction  will  be 
Hallam,  Rapin,  Burnet,  Millar,  Clarendon, 
May,  the  Stote  Trials,  and  the  Parliamentary 
History. 

The  Reader  on  Equity  proposes  to  examine 
in  the  following  books  : — 

1.  Smith's  Manual  on  Equity  Jurisprudence; 
the  first  seven  chapters  of  Story's  Com- 
mentaries of  Equity  Jurisprudence,  vol.  1 ; 
Wigram's  PoinU  in  the  Law  of  Discovery 
("Introductory  Observations"  and  "Rrst 
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Proposition") ;  The  Act  for  the  Improve- 
ment of  Equity  JariBdiction^  15  &  16  Vict. 
c.  86. 
2.  Mitford  on  Pleadings  in  the  Court  of 
Chancer)r;   White  and  Tudor's  Leading 
Cases  (with  the  Notes),  vole.  1  &  2. 
Candidates  for  Certificates  of  Filness  to  be 
called  to  the  Bar  will  be  expected  to  be  well 
acqusdnted  with  the  Books  mentioned  in  the 
first  of  the  above  classes.    Candidates  for  a 
Studentship  or  Honours  will  be  examined  in 
Uie  Books  mentioned  in  the  two  classes. 


The  Readir  on  the  Lam  qf  Real  Property 
proposes  to  examine  in  the  following  Books 
and  Subjects  :-> 

1.  Williams— Real  Property. 

2.  Learning  of  Powers — 1  Sogd.  Pow.,  chap. 
1—4. 

3.  The  Alienation  of  Freehold  Estates  bv 
Tenants  m  Tail  and  Married  Women,  with 
reference  to  3  &  4  Wm.  4,  c.  74. 

4.  The  Law  of  Perpetuity : — ^with  reference 
to  the  Doctrine  of  Cy-Pr^s,  Powers  of  Sale 
and  Exchange,  and  Powers  of  Appoint- 
ment. 

6.  The  Liability  of  Purchasers  to  see  to  the 

Application  of  their  Purchase-money. 
6.  The  Law  of  Settlement  by  Deed  -.—with 
reference   to    the    Ante-Nuptial,    Post- 
Nuptial,  and  Voluntary  Settlements. 
Candidates  for  a  Studentship,  or  other  Ho- 
norary distinction,  will  be  examined  in  all  the 
foregoing  Books  and  Subjects.     Candidates 
for  a  Certificate  will  be  examined  in  1,  2,  and  3. 


The  Reader  on  Jurisprudence  and  the  Civil 
Law  proposes  to  examine  in  the  following  sub- 
jects :— 

1.  The  Relation  of  Jurisprudence  to  Moral 
Philosophy.  Austin,  Province  of  Juris- 
prudence  determined,  Lect.  v.;  Whewell, 
Elements  of  Morali^  and. Polity,  Book 
iv.  vol.  2.  (Second  edition.)  The  Stu- 
dent must  be  prepared  to  indicate  the 
points  of  conflict  between  these  writers. 

2.  The  Roman  Law  of  Servitudes,  Prescrip- 
tions, Testaments,  Legacies,  and  Fidei- 
Comroissa.  The  modern  Commentaries 
consulted  may  be,  on  the  first  two  sub- 
jects, the  t)octrina  Pandectarum  of 
Miihlenbruch ;  and,  on  the  last  three, 
the  Institutiones  or  Commentarii  Juris 
Romani  Pnvati  of  Warnkonig. 

3.  The  Roman  Law  of  Civil  Process  at  the 
era  of  Gaius.  Gaius,  Comment.,  lib.  iv. 
The  Modern  Treatises  referred  to  may  be 
the  Innere  Geschichte  des  Romischen 
Rechts  of  Tigerstrom,  pp.  86,  et  seq, ;  or 
J.  G.  Phillimore's  Introduction  to  the 
Study  of  Roman  Law,  pp.  16,  et  seq. 

4.  The  Conflict  and  Harmony  of  Laws  on 
the  subject  of  Marriage  and  Divorce. 
Story,  Cionflict  of  Laws,  chap.  3,  6,  7* 

5.  National  Rights  of  Self-preservation,  In- 
dependence, and  Equality.  Wheaton  Ele- 
ments of  International  Law,   Part  1.,  chap. 


Candidates  for  distinction  will  be  nxmnipfd 
in  all  the  foregoing  subjects.  Candidates  kt 
a  Certificate  will  be  examined  in  (4)  and  (5), 
and  also  in  (2),  so  far  as  the  subjects  enume- 
rated are  treated  of  in  the  Institutes  of  Jbs- 


The  Reader  o»  Common  Law  pronoses  to  ex- 
amine in  the  following  Books  and  oabjects  :— 

1.  The  ordinary  steps  in  an  Action  at  Law. 

2  The  Parties  to  ContracU— Smith's  Lec- 
tures on  Contracts,  viii — z.  (omitting  the 
note  commencing  at  p.  253). 

3.  Offences  agunst  Property — Stephen  Com. 
bk.  vi.,  chap  5. 

4.  The  Law  of  Landlord  and  Tenant,  so  far 
as  it  relates  to  the  Right  to  Distrain  and 
the  Obliii^ation  to  Repair — Woodfall  L.  & 
T.  6th  ed.,  bk.  ii.,  chap.  2,  ss.  I — ^3 ;  chap. 
4,  ss.  1  and  2. 

5.  The  following  Leading  Cases,  with  the 
Notes  thereto  (Smith's  Lead.  Gas.  3rd 
ed.),  Semayne's  Case — The  Six  Carpen- 
ters'Case— Price  V.  Earl  of  Torrtngton— 
Higham  v.  Ridgway, 

Candidates  for  Certificates  of  fitness  to  be 
called  to  the  Bar  will  be  examined  in  the  1st, 
2nd  and  3rd  of  the  above  subjects.  Candidates 
for  the  Studentship  or  for  Honours  will  be  ex- 
pected to  be  conversant  with  all  the  above  sub- 
jects. By  order  of  the  CounciL 

Richard  Bbthbll,  ChmrmoM. 
Council  Chamber,  Jiincoln^s  lun, 
9th  March,  1854. 


COMMON  LAW   JURISDICTION  OF 
THE  COUNTY  COURTS. 

The  following  questions  have  been  issued  by 
the  County  Court  Commissioners, — ^which,  it 
will  be  observed,  show  a  strong  disposition  to 
extend  the  powers  of  the  Judges : — 

1.  Would  it  be  convenient  that  a  plaintiff 
suing  in  a  Superior  Court  in  an  action  of  tort, 
and  recovering  less  than  20/.,  should  be  de^ 
prived  of  costs,  unless  the  Judge  certifies  that 
the  case  is  fit  to  be  tried  in  the  Superior  Conrt? 

See  sect.  129  of  9  &  10  Vict  c.  95,  and  sect. 
11  of  13&  14  Vict.  s.  61. 

2.  Would  it  be  convenient  that  a  plaintiff 
suing  in  a  Superior  Court  in  an  action  of  con- 
tract and  recovering  less  than  50/.  dioold  be 
deprived  of  costs  ? 

See  sect.  119  of  15  Vict  c.  Ixxvii.  London 
City  Small  Debt  Act. 

3.  Would  it  be  convenient  that  the  Cooiity 
Courts  should  have  jurisdiction  when  the  title 
to  any  corporeal  or  incorporeal  hereditament 
comes  in  question  ? 

4.  Would  it  be  convenient  that  the  County 
Courts  should  have  jurisdiction  where  the  va- 
lidity of  a  devise,  bequest,  or  limitation  under 
a  will  or  settlement  is  in  dispute  i 

5.  Is  it  desirable  to  repeal  sect  128  of  9  & 
10  Vict,  c,  95  ? 

6.  Wbat»  in  your  opinion*  is  tba  etuis  of 
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parties  not  having  more  generally  availed  them- 
selves of  the  jurisdiction  hy  consent  under 
sect.  17  of  13  &  14  Vict.  c.  61  ? 

7.  Has  the  unlimited  jurisdiction  of  the 
County  Courts  in  replevin  heen  found  incon- 
venient, where  the  declaration  required  by  sect. 
121  of  9  &  10  Vict.  c.  95,  has  not  been  made  ? 

8.  Has  anpr  inconvenience  arisen  from  the 
present  practice  in  interpleader,  where  goods 
are  taken  in  execution  ? 

See  sect.  118,  9  &  10  Vict.  c.  95. 

9.  Hare  you  any  suggestion  to  make  for  the 
purpose  of  improving  the  practice  of  inter- 
pleader in  the  Counter  Courts  ? 

10.  Is  the  jurisdiction  to  give  possession  of 
small  tenements,  under  sect.  122  of  9  &10 
Vict.  c.  95,  founa  to  be  convenient  ? 

11.  Wpuldit  be  convenient  to  extend  that 
jurisdiction  to  tenements  of  greater  value, 
W'here  the  relation  of  landlord  and  tenant 
exists? 

12.  Would  it  be  convenient  that  that  juris- 
diction should  be  extended  to  cases  of  for- 
feiture where  the  annual  rent  does  not  exceed 

13.  Is  it  desirable  to  repeal  so  much  of  the 
proviso  contained  in  sect.  11  of  13  &  14  Vict, 
c.  6l,  as  excepts  judgments  by  default  from  the 
operation  of  the  enacting  part  of  the  clause  ? 

See  Qlynne  v.  Roberts,  9  Ex.  R.  263. 


SELECTIONS     FROM     CORRE- 
SPONDENCE. 

SURREY   A8SIZB8. 

In  this  age  of  law  reform,  I  trust  the  re- 
moval  of  the  Surrey  Assizes  from  Guildford — 
the  very  utmost  bounds  of  the  county — will  not 
be  lost  sight  of.  The  inconvenience  sustained 
by  the  population  of  I^ondon  and  Southwark, 
in  travelling  with  their  witnesses  a  distance  of 
30  miles,  and  the  large  amount  of  tavern 
bills,  occationing  very  heavy  additional  ex- 
pense to  suitors,  is  a  grievance  which  should 
be  abolished. 

I  believe  it  is  aUeged  by  Guildford,  that  the 
town  by  charter  is  to  enjoy  the  benefit  of  an 
alternate  assise ;  bat  a  charter,  as  an  Attorney- 
General  (Lee,  I  think)  once  eaid,  is  only  a  bit 
of  parchment  with  a  Uttle  wax  attached  to  it. 

CiVIB. 
4R0BI9BOT»'  GOMU»8ION  AND   OUTIRB. 

'A"  employs  B.,  an  architect,  residing  in 
I^ndon,  to  superintend  the  erection  of  a  house 
in  Surrey,  nearly  40  miles  from  London.  A, 
considers  that  there  was  great  negligence  in 
|be  architect,  and  that  the  house  was  scamped 
by  the  contractor,  and  has  reoueated  his  ac- 
count, —  particularising  the  dfays  when  the 
work  had  the  benefit  of  nis  persond  inspection, 
bitt  he  refuses  any  information  on  the  matter. 

Is  such  a  request  reasonable  from  an  em- 
ployer, and  bv  what  means  can  he  compel  a 
WBCovery  of  the  attendances  ?  Eta. 


LATB   DBLIVBRY    OF    PBINTXD    PARTICU- 
LARS  OP   SALE. 

It  is  a  very  general  complaint  that  in  many 
cases  printed  particulars  of  sale  of  estates  by 
auction  are  not  forthcoming  until  ahnost  the 
very  eve  of  the  day  of  sale. 

It  remains  for  solicitors  to  urge  upon  auo« 
tioneers  the  necessity  of  more  despatch.  Why 
might  it  not  be  a  condition,  that  the  particulars 
should  be  published  7  or  14  days  before  the 
sale?  A  So<«iciTOB. 


SCOTCH   LAW  OF   MARRIAOB. 

Referring  to  the  letter  of  "  Civis,"  in  your 
Number  of  the  18th  February,  it  is  clear  that  the 
Scotch  gentleman  imposed  upon  the  ignorance 
of  his  legitimate  daugnter.  The  Scotch  law  ap- 
plicable to  the  case,  I  believe,  is  :->l.  If  the 
father  married  the  mother  of  the  bastard 
daughter,  the  latter  would  be  legitimated  from 
birth,  but  the  legitimate  daughter  would  not 
be  bastardized.  2.  With  regard  to  the  real 
property,  after  the  bastard  had  been  thus  le- 
legitimated,  both  daughters  would  take  equally 
m  the  succession.  3.  The  legitimate  daughter 
might  be  deprived  of  the  succession  to  the  real 
property  by  the  birth  of  a  lawful  son  of  her 
father,  on  bis  marriage  either  with  the  mother 
of  the  bastard  or  with  any  other  woman.  The 
birth  of  an  heir  may,  perhaps^  have  been  the 
evil  really  apprehended  by  the  legitimate 
daughter  in  the  case  mentioned  by  "  Civis." 

E.  H.  C. 


RIGHT   OF    FISHING. 

A,  is  entitled  to  a  freehold  estate  in  the 
North  of  England,  on  the  east  side  of  a  river 
abounding  in  salmon. 

The  estate  on  the  west  side  of  the  river  be« 
longs  to  £.,  who  has  from  time  to  time  granted 
leases  to  il.  of  the  right  of  fishing,  so  far  as 
his  moiety  of  the  river  or  his  interest  extends. 

For  the  better  preservation  of  the  fish,  A. 
has  erected  weirs  across  the  entire  river,  and 
seeks  now  to  maintain  them  against  B.  and  hie 
present  lessees. 

Has  he  any  right  to  do  so  ?  and  ia  B,  en- 
titled to  fish  on  both  sides  of  the  river  or  not  ? 

Civie. 


TAXING   OFFICBRB   IN   CHANCERY. 

Sir,— The  establishment  of  these  offices 
some  twelve  years  since  was  a  step  which  I  be- 
lieve gave  general  satisfaction  to  the  Profes- 
sion at  large;  and  the  skill  and  ability  of  the 
gentlemen  who  have  filled,  and  who  now  fill 
the  important  and  responsible  posts  of  taxing 
masters  have  not  been  impugned  The  (}ua- 
lification  for  the  office  is  the  having  practised 
for  twelve  yeaft  or  upwards  as  a  solicitor  of  the 
Court — the  remuneration  2000/.  per  aimum. 

Until  recently  all  the  masters  performed  the 
duties  of  their  respective  offices  in  their  own 
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persona,  and,  with  one  exception  they  continue 
to  do  80  now.  In  this  one  instance,  however^ 
to  which  I  refer,  the  principal  part  of  the  bnei- 
ness  is  performed  by  the  Master's  clerk.  The 
profession  is  loud  in  its  complaints  at  snch  a 
proceedinfjT,  as  bein((  quite  contrary  to  the 
spirit  and  intention  of  the  framers  of  the  Act 
under  which  the  offices  were  established,  who 
intended  that  the  post  of  Taxing  Master  should 
be  filled  by  men  of  superior  education  and 
station  in  society. 

Questions  are  continually  arising  on  the 
taxation  of  bills  which  require  the  exercise  of  a 
sound  judgment  and  discretion.  It  is  not  a 
mere  checking  of  how  many  folios  this  or  that 
proceeding  may  run,  or  seeing  that  a  proper 
voucher  is  produced  for  such  and  such  fees 
paid  to  counsel.  It  is  something  more  than 
this.  The  Taxing  Master  acts  in  a  judicial 
capacity,  and  equitably  adjusts  the  rights  of 
the  solicitor  and  client.  If  a  certain  Qualifica- 
tion for  the  ofiice  has  been  imposed  by  the 
Legislature,  pray  let  the  Profession  have  the 
benefit  resulting  from  the  appointment  of  a 
gentleman  possessing  those  qualifications,  and 
let  it  not  be  turned  over  to  the  tender  mercies 
of  an  underling.  Fa b  e  r. 


CONTRACT   FOR  CONVKYINO  PASSRNGBRS 
TO   AUSTRALASIA. 

Very  many  of  our  countrymen  are  at  pre- 
sent emigrating,  and  not  a  few  have  been  gre- 
viously  imposed  on  by  the  insufficient  supply 
of  fresh  provisions,  &c.,  on  the  voyage, — not- 
withstanding the  very  liberal  promises  to  the 
contrary.  Indeed  the  vessel  it  hardly  out  of 
sight  of  land  before  the  passengers  are,  in  too 
many  instances,  put  on  salt  beef,  none  of  the 
tenderest.  These  observations,  however,  are 
not  intended  to  apply  to  the  Queen  of  the 
South  and  vessels  of  the  like  class,  nor  to 
Green's  ships. 

In  order  to  protect  our  countrymen,  I  hope 
some  of  your  readers  will  be  able  to  furnish 
you  for  publication  with  the  form  of  a  contract, 
which  should  be  printed  in  the  usual  way  for 
use ;  and  if  soj  I  would  strongly  recommend 
emigrants  only  to  engage  their  berths  on  such 
contracts  receiving  the  signature  of  the  captain 
or  owner.  It  would  be  a  great  boon  to  emi- 
grants, and  tend  to  check  the  cupidity  of  too 
many  owners  of  wretched  vessels. 

Amicus. 


LONDON  COMMISSIONERS  TO  ADMI- 
NISTER OATHS  IN  CHANCERY. 

[For  the  previous  Lists,  see  pp.  106,  161, 
238,  301,  343,  383.  These  Lists  contain  many 
names  which  have  not  yet  appeared  in  the 
London  Gaseiie.']  * 

Allen,  Joshua  Jullian,  20,  Bedford  Row. 
Andrew,  John  James,  5,  White  Hart  Court, 
Lombard  Street. 


Barlow,  Edmund,  26,  Essex  Street,  Strand. 

Bennett,  John,  35,  Ludgate  Hill. 

Blake,  George,  Carlton  Chambers,  8,  Regent 
Street. 

Blake,  James  Joseph,  79.  BUckfriars  Road. 

Braikenridge,  Wm.,  16,Bartlett'8  Buildings. 

Burrows,  Uharlee,  20,  Lawrence  Lane,  City. 

Cookney,  James  Thos.,  5,  Lamb's  Condoit 
Place. 

Curtis,  John,  Haberdashers*  Hall,  Grcsham 
Street. 

Dangerfield,  John,  26,  Craven  St.,  Charing 
Cross. 

Davidson,    Madgwick    Spicer,    18,   Spring 
Gardens. 

Desborough,  Laurence,  6,  Sise  Lane. 

Dyne,  Wm.  Wilkins,  61,  line.  Inn  Fields. 

Elcum,  Hugh  William,  13,  Bedford  Row. 

Fesenmeyer,  John  Frederick  William,  23, 
Bedford  Row,  and  10,  Park  Terrace,  Highbury. 

Flower,  John  Wickham,  17,  Gracechurch 
Street. 

Francis,  Charles,  22,  Austin  Friars,  C5ty. 

Galsworthy,    William,    2,  Charlotte    Row. 
Mansion  House. 

Gosling,  Frederick  Solly,  1.  Gray's  Inn  Sq. 

Graham,  Charles  James,  3,  Plowden  Bldgs., 
Middle  Temple. 

Gregory,  Mark  Henry,  Wax  Chandlers'  HaD, 
Gresham  Street,  West. 

Gregory,  Thomas,  12,  Clement's  Inn. 

Hall,  Henry,  16,  New  Boswell  Court. 

Hartley,  Jas.,  23,  Eari  Street,  Blackfriars. 

Houghton,  William,  4,  Verulam  Buildings. 

Hughes,  Walter,  17,  Bucklersbury. 

James,  John,  13,  Suffolk  St.,  Pall  MalL 

Jones,  Chas.  Gwillim,  11,  Gray's  Inn  Sq. 

Kearsey,  Francis,  17,  Bucklersbury. 

Mortimer,  Thomas,  4,  Albany  Court  Yard. 

Rogers,  John,  40,  Jermyn  St.,  Sl  James. 

Shaen,  Samuel,  Kennington  Cross,  Lambeth. 

Smith,  Charles  Augustin,    Groom's    Hill, 
Greenwich. 

Staniland,  Samuel,  30,  Bouverie  Street. 

Sweetland,  John  Park,  14,  Queen's  Square, 
Bloomsbury. 

Talbot,  Frederic,  47,  Bedford  Row. 

Taylor,  John,  7,  Gra/s  Inn  Square. 

Ward,  Henry,  51,  Lincoln's  Inn  Fields. 

Wathen,  John  Beardmore,  39»  Guildford  St 

White,  John  Thomas,  11,  Bedford  Row. 

Williams,  John  Charles,  4,  Whitehall. 

Williams,  John  Howard,  16,  Bedford  Row. 


PROFESSIONAL  LISTS. 

PERPETUAL   COMMISSIONERS. 

Appointed  under  the  Fines  and  Recoveries*  Act, 
with  dates  when  gasetted, 

Elgie,  Frederick  Thomas,  Worcester,  in  and 
for  the  City  of  Worcester,  also  in  and  for 
the  County  of  Worcester.    Feb.  28. 

Holmes,  John  Dickinson,  Barnard  Castle, 
in  and  for  the  County  of  Dnrham.     March  7* 

Newill,  Robert  Daniel,  Wellington*  Salop, 
in  and  for  the  County  of  Salop.    Feb.  24. 

Teale,  Thomas  Greenwood,  Leeds,  in  and  for 
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the  West   Riding  of  the  County  of  I'ork. 
March  14. 


COUKTBY   COMMIS8IONBRS  TO   ADUINIBTBR 
OATHS    IN   CHANCERY. 

Appointed  under  the  16  ^  17  Vict.  c.  78,  with 
dates  when  gazetted. 

Barlee,  Edward  Hobart,  Bungay.  March  14. 

Batchelor^  George,  Newport,  Monmouth, 
March  3. 

Berridge,  Robt.  Bristow,  Leicester.   Mar.  3. 

Bradley,  George,  Castleford.     March  3. 

Branson,  Chas.  Anthony,  SheflSeld.  Mar.  3. 

Clark,  Frederick,  Snaith.     March  21. 

Corser,  Geo.  Sandford,  Shrewsbury.  March 
14. 

Cripps,  William  Charles,  Tun  bridge  Wells. 
Feb.  28. 

Davies,  £dward  John  Cox,  Crickhowell. 
March  3. 

Dennett,  Wra.  Hugh,  Worthing.    March  21. 

Evans,  George  Edward,  St.  Ilelier,  Jersey 
(for  the  Channel  Islands] .    Feb.  2 1 . 

Forster,  Thomas,  Brampton.    Feb.  28. 

Gibson,  Chas.  Reginald,  Oartford.  Feb.  28. 

Gardner,  George  Harrison,  Windermere. 
Feb.  24. 

Marshall,  William,  Durham.    Feb.  28. 

Martin,  Geo.  Hughes,  Chester.    Feb.  21. 

Moore,  William  Denis,  Exeter.     March  3. 

Nash,  Ambrose  Evans,  Bristol.     March  21. 

Pearson,  Sydney,  Dawlish.     March  10. 

Phillips,  Chas.  Thos.,New  Windsor.  Feb.  24. 

Ridley,  John  Jas.,  Birkenhead.    March  7. 


Stigant,  Geo.  Cornelius,  Portsea.    March  17- 
Stuart,  William,  Wolverhampton.   March  3. 
Street,  James,  Manchester.    March  3. 
Swaine,  William,  Rochford,    Feb.  21. 
Thomas,  William,  Walsall.    March  7. 
Tiffen,  Henry,  Sudbury.    Feb.  21. 
Tozer  J  no .  H  ellyer,  Teignmouth.   March  2 1 . 
Wade,  John  Henry,  Pudsey.    Feb.  24. 
Ward,John,  New  El  vet,  Durham.  March  14. 
Welford,  Edward  Davison,  Newcastle-on- 
Tyne.     March  10. 
Wilkinson,  Charles,  Kendal.    March  17* 
Wybergh,  John,  jun.,  Liverpool.    March  7. 


DISSOLUTIONS    OF   PROFESSIONAL    PART- 
NERSHIPS. 

From  2lst  Feb.  to  2Ut  March,  1854,  both  in- 
elusive,  with  dates  when  gazetted. 

Burchell,  William  and  John  Parson,  47, 
Parliament  Street,  Westminster,  Attorneys  and 
Solicitors.     Feb.  21. 

Roberts,  Henry  Taylor  and  George  Newhy 
Wardell,  7,  St.  Martin's  Court,  Leicester  Sq., 
Attorneys  and  Solicitors.     March  21. 

Scott,  John,  formerly  of  23,  Southampton 
Buildings,  now  of  15,  St.  Swithin*8  Lane, 
City,  and  Lewis  Frederick  Edwards,  23, 
Southampton  Buildings,  Attorneys  and  Solici- 
tors.    March  17. 

Spencer,  William  and  Edward  Sargant,  Bir- 
mingham, Attorneys  and  Solicitors.     Feb.  21. 

Williams,  Richard  David  and  Hugh  Jones, 
Carnarvon,  Attorneys  and  Solicitors.  March  3. 


RECENT   DECISIONS    IN  THE  SUPERIOR   COURTS. 


C0ttrt  of  Cbatittrs, 
(Coram  Lord  Chancellor  and  Lords  Justices.) 
Jn  re  Incumbered  Estates'  Act.    Feb.  11,  1854. 

KKROLHBNT  OF  DSCRSB  OP  COMMISRION- 
5R8  ON  NON-PAYMENT  OF  PURCHASS- 
M0N«r.— ATTACHMENT. 

An  application  was  granted  under  the  12  fy 
13  Vict.  c.  77,  *.  14,  to  enrol  a  decree  of 
the  Commissioners  under  this  Act,  upon  the 
non-payment  of  the  purchase-money  of  an 
estate,  in  order  to  attach  the  party  in  this 
country,  under  an  attachment  issued  on  such 
default. 
Tuis  was  an  application  under  the  12  &  13 
Vict.  c.  77, 8. 14,  to  enrol  a  decree  of  the  Com- 
nussioners  under  this  Act,  upon    the   non- 
payment of  the  purchase-money  of  an  estate  on 
toe  day  fixed,  in  order  to  attach  the  party  in 
this  country  under  the  attachment  which  had 
WBUed  upon  such  default. 

C.  W.  Borrett  in  support,  referred  to  the  41 
^eo.  3,  c.  90. 
The  Court  granted  the  application. 

MMxtii  9uititti. 

E*parte  Bateman,  in  re  Burbury.    March  10, 

1854. 
''WITION  FOE  LEAVE  TO   APPEAL  TO  THE 


HOUSE  OF  LORDS. — BANKRUPT  LAW  CON- 
SOLIDATION ACT,  S.  18.  —  RE-TAXATION 
OF   SOLICITORS*   BILLS   OF   COSTS. 

A  petition  was  refused,  with  costs,  for  leave 
to  appeal  to  the  House  of  Lords  from  the 
decision  of  this  Court  directing,  on  appeal 
from  a  district  Commissioner,  the  re-taxa^ 
turn  of  the  bills  of  costs  of  the  solicitors  to 
the  assignees, — it  not  being  a  matter  qf 
law  or  equity  of  sufficient  difficulty  or  im- 
portance within  Me  12  &  13  Vict.  c.  106> 
s.  18,  to  require  the  decision  of  the  House 
of  Lords. 
This  was  a  petition  for  leave  to  appeal  from 
the  decision  of  their  lordships  (reported  ante, 
p.  33),  directinf{  a  re- taxation  of  the  bills  of 
costs  of  the  solicitors  to  the  assignees  in  this 
bankruptcy  on  appeal  from  the  district  Court 
of  Birmingham. 

Roll  and  Selwyn  in  support ;  W,  M.  James 
and  fV.  Morris,  for  the  assignees,  were  not 
called  on. 

The  Lords  Justices  said,  that  as  a  rule  the 
Court  was  always  unwilling  to  refuse  leave  to 
appeal  from  its  own  judgment.  Under  the  12 
&  13  Vict.  c.  106,  s.  18,  an  appeal  might 
be  directed  if  it  should  be  deemed  that  any 
matter  of  law  or  equity  brought  by  way  of  ap- 
peal was  of  sufficient  difficulty  or  importance 
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to  require  the  decision  of  the  House  of  Lords. 
In  the  present  case,  however,  the  simple  ques- 
tion was,  whether  there  should  he  a  re*taxation, 
and  did  not  therefore  justify  an  appeal.  The 
petition  would  he  accordingly  refused,  with 
costs. 


Stone  V.  Godfrey.    March  6,  16,  1854. 

PARKNT  AND  CHILD. — TENANT  BY  THE 
CURTESY.— RELINQUISHMENT  OF  DOUBT- 
FUL  RIGHT. 

The  plaintiff  had,  acting  on  the  advice  of 
counsel,  that  he  was  not  entitled  as  tenant 
by  the  curtesy,  filed  his  bill  as  next  friend 
of  his  daughter  to  establish  her  title  to  cer- 
tain  property,  and  had  been  appointed 
guardian  by  decree  in  1830,  and  received 
the  rents  and  profits  for  her  maintenance : 
Held,  dismissing  with  costs  an  appeal  from 
Vice-Chancellor  Stuart,  that  the  arrange- 

.    menl  could  not  now  be  disturbed. 

This  was  an  appeal  from  the  decision  of 
Vice-chancellor  Stuart  (reported  ante,  p.  146). 
It  appeared  that  the  plaintiff's  wife  was  entitled 
to  the  rents  of  certain  property,  but  that  in 
consequence  of  her  title  being  denied  she  had 
not  received  any  portion  before  her  decease  in 
1824.  The  plaintiff,  acting  on  the  advice  of 
the  late  Mr.  Samuel  Duckworth  that  he  was 
not  entitled  as  tenant  by  the  curtesy,  then  filed 
his  bill  as  next  friend  of  his  daughter,  claiming 
the  property,  and  a  decree  was  made  in  1830, 
by  the  late  Master  of  the  Rolls,  establishing 
her  title,  and  the  plaintiff  received  the  rents  and 
profits  in  trust  to  apply  the  same  for  her 
maintenance.  The  defendant  had  married  the 
daughter,  and  on  the  plaintiff  refusing  to  de- 
liver up  possession,  he  had  brought  an  action 
of  ejectment,  whereupon  this  bill  was  filed  by 
the  plaintiff  for  an  injunction,  and  claiming;  to 
be  entitled  to  the  rents  for  life  »•  tenant  by  the 
curtesy. 

Lcf  and  Foofe  for  the  plaintiff ;  Glasse  &ud 
f.  P.Morris  for  the  defendants,  cited  Choi- 
monueley  v.  Clinton,  2  Jac.  &  W.  191 ;  4  Bli. 
1 5  Stewart  v.  Stewart,  6  C.  &  F.  91 1. 

Cur,  ad.  vult. 
The  Lords  Justices  said,  that  as  the  plaintiff 
had  been  the  next  friend  of  his  infant  daughter 
in  a  suit  in  which  the  title  alleged  on  her  be- 
half, was  wholly  at  variance  with  that  which  he 
now  set  up,  and  as  he  had  also  acted  as  trustee 
for  her,  and  had  got  into  possession  in  that 
capacity  under  a  decree  of  the  Court,  he  could 
cat  BOW  be  permitted  to  say  that  such  posses- 
sion  wfi5  adverse.  The  appeal  would  therefore 
be  dismissed  ;rith  costs. 


/9r  a  decree  under  the  15  ^  16  Viei.  a.  86, 
8.  15,  tn  a  suit  where  one  of  the  drfemdamU 
answers,  and  where  against  the  others  who 
was  abroad,  he  had  filed  a  treversimp  moie  i 
and  a  direction  was  fioen  to  the  Record 
and  Writ  Clerk  to  issue  a  eertifieote  of 
such  answer  having  been  put  in,  and  tra* 
versing  note  filed,  in  order  to  set  dowm  the 
motion  for  hearing. 
This  was  an  application  by  direction  oi 
Vice-Chancellor  Wood  for  an   order  on  the 
Clerk  of  Records  and  Writs  to  issue  his  cer- 
tificate that  one  of  the   defendants  had  an- 
swered the  bill  in  this  suit,  and  that  the  pbuB- 
tiff  had   filed  a  traversing  note   against   the 
other  defendant  who  had  gone  abroad.     The 
plaintiff  intended  to  move  for  a  decree  under 
the  15  &  16  Vict.  c.  86,  s.  15,  and  required  the 
certificate  in  order  to  enter  the  motion  with  the 
Registrar,  but  a  doubt  was  raised  whether  the 
filing  of  the  traversing  note  did  not  preclude 
the  motion  being  made. 

Prendergast  in  support  referred  to  the  5rth 
order  of  Ma^  8,  1845,  which  directs  that  '*  a 
traversing  bemg  filed,  and  a  copy  thereof  duly 
served,  is  to  have  the  same  effect  as  if  the  de- 
fendant had  filed  a  full  answer  or  further  an- 
swer, traversing  the  whole  bill,  or  such  parts  of 
the  bill  as  the  note  relates  to,  on  the  day  on 
which  the  note  was  filed." 
The  Lords  Justices  made  the  order  as  asked 


Maniere  v.  Leicester  and  another.    March  16, 
1854. 

IfOTION  FOR  DBCRBE,  WHERR  TRAVBRSINO 
NOTE  PILED  AGAINST  ONE  DBPBNDANT 
AND  ANOTHER  ANSWERS. — RBCORD  AND 
WRIT   clerk's   CBRTIPICATB. 

Held,  that  the  plaintiff  is  entitled  to  move 


Mnitn  at  fit  StoIU* 
Ramsden  v.  Garden,    March  16, 1854. 

SPECIAL  EXAMINER. —  DELAY  IN  OBTAIK- 
INO  APPOINTMENT  BEFORE  BXAMINBB.— 
EXAMINATION    IN   OPEN    COURT. 

An  application  was  refused  {upon  the  parties 
not  agreeing  as  to  terms)  for  the  appoint' 
ment  of  a  special  examiner  in  order  to  avoid 
the  delay  consequent  on  an  appointwtent  not 
being  obtainable  from  the  examiner  for  *«^p. 
wards  of  a  month  j  but  the  Cottr;  intimated 
the  examination  would  (a  taJsen  in  open 
Court.  '^ 

This  was  an  application  for  the  appointment 
of  a  special  examiner  in  this  suit,  on  the  ground 
that  an  appointment  before  the  examiner  could 
not,  in  consequence  of  the  state  of  business 
before  him,  be  obtained  before  April  24  next, 
and  in  order  to  avoid  such  unnecessary  deliy. 
Rogers  in  support;  R.  Palmer,  contr^ 
The  Master  of  the  Rolls  said,  that  if  the 
parties  could  not  agree  to  the  terms,  the  spe- 
cial examiner  would  not  be  appointed,  and  thtt 
he  would  take  the  examination  in  open  Court 


Mayor,  SfC,  of  Faversham  v.  Ryder.    March 

20,  1854. 
BEaUEST    TO    CORPORATION    FOR    BBNBPIT 

AND   ORNAMENT  OF  TOWN. — 8TATUTB  OF 

MORTMAIN. 

4  testatrix  gave  a  sum  of  money  after  the  de- 
termination qf  certain  life  estates  to  tie 
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eorporaiiiM  </  a  /otvn,  to  he  **  applied  in 
meh  manner  and  for  such  purposes  as  the 
said  corporation  shaU  judge  to  be  most  for 
the  benefit  and  ornament  of  the  said  town." 
Held,  that  the  gift  was  not  void  under  the 
Statnte  of  Mortmain,  as  contemplating  the 
necessary  purchase  of  land ;  and  a  refer- 
ence was  directed  to  Chambers  to  settle  a 
scheme  with  the  assistance  of  the  Attorney- 
Generaly-^the  costs  of  all  parties,  as  be* 
tween  solicitor  and  client,  to  come  out  of  the 
estate. 

A  TESTATOR,  by  his  will,  directed,  that  the 
interest  on  a  sum  of  1,000/.  4  per  cent.  Bank 
Annuities  should  be  paid  to  his  three  daugh- 
ters for  life,  and  after  the  death  of  the  survivor 
to  be  transferred  to  the  plaintiffs,  to  be  "ap- 
plied in  such  manner  and  for  such  purposes  as 
the  said  corporation  shall  judge  to  be  most  for 
the  benefit  and  ornament  of  the  said  town/' 

R.  Palmer  and  IV,  Hislop  Clarke,  for  the 
corporation,  now  claimed  a  transfer  of  the 
fund,  with  arrears  of  interest  from  November, 
1834,  when  the  surviving  daughter  died. 

Lhyd  and  Crrove  for  the  defendant,  the  exe- 
cutor of  the  surviving  trustee,  contri^  on  the 
ground  that  the  gift  must  necessarily  include 
the  purchase  of  land,  and  was  therefore  void 
under  the  Statute  of  Mortmain. 

The  Master  of  the  Rolls  said,  that  the  gift 
was  valid,  as  the  direction  did  not  necessarily 
tend  to  bring  lands  into  mortmain.  A  refer- 
ence would  therefore  be  made  to  Chambers  to 
settle  a  scheme  with  the  assistance  of  the  At- 
torney-General,— the  costs  of  all  parties,  as 
between  solicitor  and  client,  to  come  out  of  the 
fund. 


9tre'C||ancenor  fitCtOrcrtfles* 
Palmer  v.  Simmonds.    March  7,  1864. 

WILL,  —  CONSTRUCTION.  —  PRBCATORY 
TRUST. — AB80LUTB    BEaUBST. 

A  testatrix,  by  her  will,  game  the  residue  of 
her  personal  estate  and  effects  to  K.,  "  his 
heirs,  executors,  administrators,  and  as- 
*»yn*  for  ever,  for  his  own  use  and  benefit, 
«»  I  have  full  confidence  in  him,  that  if  he 
should  die  without  lawful  issue  he  will, 
^fier  providing  for  his  widow  during  her 
lift,  leave  the  bulk  of  my  said  residuary 
estate"  to  four  parties  therein  named, 
equally:  Held,  on  special  case,  that  II., 
^ho  survived  his  wife,  took  absolutely,  and 
that  no  precatory  trust  was  created, 

fK  •  ***^*'"*»  ^y  ^^^  ^**^'»  ff*^'®  ^^^  devised 
the  residue  of  her  personal  estate  and  effects 
after  payment  of  her  debts,  funeral  and  testa- 
mentary expenses,  and  legacies,  and  all  her 
real  estate  (if  any)  to  "Thomas  Harrison,  his 
piw,  executors,  administrators,  and  assigns 
|or  ever,  for  his  own  use  and  benefit,  as  I  have 
luu  confidence  in  him,  that  if  he  should  die 
jnthout  lawful  issue  he  will,  after  providing  for 
™  widow  during  her  life,  leave  the  bulk  of  my 
8«a  residuary  estate  "  unto  the  four  parties 
»n«i«m  named    equally.      It    appeared    that 


Thomas  Harrisou  survived  hie  wife,  and  by 
his  will  devised  all  his  real  and  personal  estate 
in  trust  for  sale  and  conversion,  and  out  of  the 
proceeds  to  pay  debts  and  legacies,  and  then 
gave  the  residue  equally  between  the  chUdren 
of  his  wife's  sister  and  the  four  parties  named 
in  the  above  will.  This  was  a  special  case  on 
the  point  whether  the  trust  to  Thomas  Harriflon 
was  precatory  or  not 

Campbell  and  Law  for  the  trustees  of  hit 
will;  Teed,  Pownall,  and  RendaU  for  the  four 
parties  entitled  under  the  previous  will ;  Baity 
and  Ellis  for  the  children  of  Mrs.  Harrison's 
sister. 

The  Vice-Chancelhr  said,  that  the  will  did 
not  create  a  precatory  trust,  and  that  Mr. 
Harrison  took  absolutely. 

Nerev.  Hodges.    March  8,  1854. 

FORECLOSURB  SUIT.  —  PRIORITY  OF  CRE- 
DITORS OBTAINING  JUDGMBNT8  AFTER 
EQUITABLB  MORTGAGB  AND  BEFORE 
TRANSFER  THEREOF. 

The  plaintiff  had  advanced  funds  to  the  de* 
fendant  to  meet  payments  to  S.,  who  had 
lent  him  money  on  two  promissory  noteSg 
with  a  deposit  of  title-deeds  unlU  payment, 
and  the  defendant  appointed  in  the  plain- 
tiff's favour  by  deed,  in  which  S.  joined 
and  demised  and  released  all  his  interest. 
In  a  foreclosure  suit,  held,  that  the  credit* 
ors  who  had  obtained  judgments  in  the 

r\od  between  the  deposit  of  the  deeds  to 
and  the  appointment  to  the  plaintiff, 
were  not  entitled  in  priority,  and  a  decree 
to  foreclose  was  made,  and  one  day  named 
for  all  thecr editors. 

The  defendant,  in  this  foreclosure  suit,  had 
given  two  promissory  notes  to  a  Mr.  Stoked^ 
with  interest  at  5  per  cent.,  and  a  deposit  of 
title-deeds  until  repayment  of  both  sums  which 
had  been  advanced  to  him.  It  appeared  that 
on  a  large  amount  of  interest  being  in  arrear* 
and  the  sums  remaining  unpaid,  Mr.  Stoket 
re<]|uired  payment,  and  that  the  defendant  not 
uZll^Z  Pr*^P&fc<^  ^^^^  1^6  necessary  funds,  the 
plaintiff  hau  advanced  the  money  requiredf 
taking  as  a  security  a  deed  of  appointment^ 
with  a  proviso  for  redemption,  by  the  defendant 
to  the  plaintiff's  use  oi  the  property  comprised 
in  the  title-deeds  deposited,  and  Mr.  Stokes, 
who  was  a  party  thereto,  demised  and  releaaeu 
all  his  interest. 

Baily  and  G.  Simpson  for  the  plaintiff;  Met- 
calfe, Speed,  and  H.  Stevens  for  creditors  who 
had  obtained  judgments  in  the  period  between 
the  deposit  of  the  deed  to  Mr.  Stokes  and  the 
deed  of  appointment  in  the  plaintiff's  favour, 
contr^. 

The  Vice-Chancellor  said,  that  the  plaintiff 
was  in  the  same  position  as  Mr.  Stokes,  and 
was  therefore  entitled  to  foreclose, — one  day 
to  be  fixed  for  all  the  judgment  creditors,  ac- 
cording to  the  present  practice. 

Ivens  V.  Elwes,    March  16,  1854. 

CREDITORS*    DEED.  —  COVENANT     NOT     TO 
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SUB. — STATOTB    OP     LIMITATIONS. — 8PK- 
CIALTT  AND   SIMPLE   CONTRACT   DBBT8. 


Under  a  deed  in  trust  for  creditors,  some  of 
whom  were  specialty  and  others  simple 
contract,  it  was  covenanted  that  they  should 
not  sue,  prosecute,  Sfc,  the  debtor  or  his 
estate,  in  consideration  of  certain  terms  as 
to  the  payment  of  their  debts :  Held,  that 
the  deed  prevented  the  operation  qf  the 
Statute  of  Limitations, 
Qu8Pre,  whether  the  simple  contract  debts 

were  thereby  converted  into  specialty. 
It  appeared  that  by  an  indenture  in  October, 
1831,  it  was  covenanted  that  certain  specialty 
and  simple  contract  creditors  of  Admiral  Rye 
and  his  son  should  not  sue,  arrest,  prosecute, 
&c.,  the  said  Admiral  Rye  or  his  estate  or 
effects,  for  the  considerations  therein  men- 
tioned as  to  the  payment  of  their  debts.  It 
appeared  that  Admiral  Rye  had  with  his 
daughter,  the  sole  surviving  child,  and  hus- 
band of  the  defendant,  conveyed  in  December* 
1842,  the  pro[>erty,  according  to  the  trusts  of  a 
settlement  of  even  date,  and  by  his  will  he 
confirmed  the  deeds.  This  bill  was  filed  in 
1852  by  the  creditors,  to  set  aside  the  deed 
of  December,  1842,  as  void,  and  the  question 
now  arose  whether  the  deed  of  October,  1831, 
converted  the  simple  contract  debts  into 
specialty,  and  whether  it  operated  so  as  to  pre- 
vent the  specialty  debts  being  barred  by  reason 
of  the  lapse  of  more  than  20  years, 

Swanston  and  Bazalyette  tor  the  plaintiffs ; 
Baily,  Glasse,  G.  Lake  Russell,  and  JiOnsdale, 
for  the  defendants. 

The  Vice-chancellor  said,  that  the  deeds  of 
December,  1842,  were  void  against  creditors. 
The  Statute  of  Limitations  did  not  begin  to 
run  until  the  deed  of  1839  should  cease  to 
operate,  and  that  therefore  the  specialty  debts 
were  not  barred.  With  respect  to  the  ques- 
tion, whether  the  simple  contract  debts  were 
converted  into  specialty  by  the  deed,  no 
opinion  would  be  expressed,  as  inquiries  must 
be  taken  under  the  usual  administration  decree 
which  would  be  made. 


Cradock  v.  Owen,    March  8,  1854. 

ADMINISTRATION  CLAIM. — EXECUTORS  TAK- 
ING PERSONALTY  BENEFICIALLY  WHERE 
LEGATEES. — ORDER  ON  FURTHER  DIREC- 
TIONS.—  RIGHT  OF  CROWN  WHERE  NO 
HEIR   OR   NEXT   OF   KIN. 

Held,  in  an  administration  claim,  that  where 
executors  take  a  legacy  under  a  will  and  in 
respect  of  their  office,  they  are  excluded 
from  all  claim  to  take  ben^icially  the  per^ 
sonal  estate,  upon  there  being  no  next  of 
kin  to  their  testatrix. 

The  testatrix  had  directed  the  sale  and  con- 
version  of  her  real  estate,  and  the  payment 
of  her  debts  and  legacies  out  of  the  pro- 
ceeds: Held,  that  the  legacies  were  ap- 
portionable  between  the  real  and  personal 
estates. 


By  an  order  on  further  directions,  payment 
teas  directed  out  of  the  personalty,  and  the 
Chief  Clerk  certified  such  payment  and  al- 
lowance out  of  that  fund:  Held,  that  as  the 
Attorney- General  was  not  then  before  the 
Court,  he  was  not  bound  by  such  order. 
The  testatrix,  by  her  will,  whereby  she  ap- 
pointed the  plaintiff  and  defendant  her  execu- 
tors, directed  the  payment  of  19  guineas  to  a 
charity  therein  mentioned  out  of  her  person- 
alty, and  she  then  gave  all  her  real  and  per- 
sonal estate  to  her  executors  upon  the  ordinary 
trusts  to  sell  and  convert  into  money.  The 
testatrix  then  directed  each  of  them  to  retain  2 
sum  of  50/.  out  of  the  produce  of  the  real  and 
personal  estate  for  their  trouble  in  the  execu- 
tion of  the  trusts  of  her  will,  and  then  gave 
several  legacies  out  of  the  residue  of  the  pro- 
duce of  her  real  and  personal  estate.  It  ap- 
peared that  on  the  testatrix's  death,  the  execu- 
tors effected  a  sale  and  conversion  into  moner, 
and  that  after  the  payment  of  the  several  le- 
gacies, a  surplus  remained  in  their  hands. 
This  claim  was  thereupon  filed  for  an  admini- 
stration, and  the  usual  inquiries  were  directed 
to  ascertain  the  heir-at-law  or  next  of  kin,  and 
for  payment  of  the  legacies  out  of  the  personalty, 
and  the  proceeds  of  the  real  and  of  the  persona) 
estate  were  paid  into  Court  and  carried  to  se- 
parate accounts.  The  Chief  Clerk  had  certi- 
fied that  there  was  no  heir-at-law  or  next  of 
kin,  and  on  further  directions  the  usual  order 
was  made  to  take  the  accounts,  and  for  in- 
quiries as  to  the  debts,  &c.,  to  be  taken  in  the 
presence  of  the  Attorney-General.  The  Chief 
Clerk  now  certified  that  all  the  legacies,  &c., 
had  been  paid  out  of  the  personal  estate. 

Selwyn  and  Cox,  for  the  executors,  claimed 
the  personalty  beneficially. 

Wickens  for  the  Attorney-General,  contra. 
The  Vice- Chancellor  said,  that  as  the  exeeo- 
tors  took  a  legacy  for  their  own  benefit  and  in 
respect  of  their  oflSce  under  the  will,  they  were 
excluded  from  all  claim  to  Uke  beneficially  the 
personal  estate :  Middleion  v.  Spiccr,  1  Bro. 
C.  C.  201 ;  and  that  as  there  were  no  next  oi 
kin  it  went  to  the  Crown.  Then,  as  to  the  ap- 
portionment of  the  legacies  between  the  real  and 
personal  estate,  it  appeared  from  the  will  that 
the  testatrix  had  directed  a  conversion  so  as  to 
form  one  mixed  fund,  out  of  which  the  legacies 
were  to  be  paid,  and  they  must  therefore  be 
apportioned.  As  to  the  objection  that  the 
Attorney-General  was  precluded  by  the  order 
on  further  directions  directing  the  payment  out 
of  the  personalty,  and  by  the  Chief  Clerk's  cer- 
tificate of  their  payment  and  allowance  out  oi 
that  fund,  the  Attorney-General  was  not  then 
before  the  Court,  and  could  not  be  bound  by 
the  order  on  further  directions,  and  the  objec- 
tion must  be  overruled. 

Pattison  v.  Graham.    March  16,  1854. 

BANKRUPt  executor.  —  CLAIM  OF  ASSIG- 
NEES AGAINST  SOLE  ACTING  EXBCUTBIX. 
— COSTS  OF  SUIT  CONSEaUBNT  THEREON. 

I%e  assignees  of  a  bankrupt,  who  was  entitltd 
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to  a  moieiy  in  certain  real  and  personal 
estates,  had  re/ustd  to  complete  a  contract 
Jar  the   sate  of  certain  of  the  property, 
ciaiming    the  division  between  themselves 
and  the  plaintiff,  who  teas  entitled  to  the 
other   moiety,   and   had   acted  since    the 
bankruptcy  solely  as  executrix,  of  the  pro* 
ceeds  of  sale  after  deducting  an  tnctcm- 
brance.     The  plaintiff  thereupon  u>a$  obtig' 
ed  to  file  a  bill  for  an  account  of  the  estate 
and  to  complete  the  purchase,  and  on  a  re^ 
ference  the  Chief  Clerk  certified  nothing 
was  due  to  the  assignees  *  Held,  that  they 
were  liable  to  the  costs  of  all  parties  to  the 
suit. 
It  appeared  that  the  testator  ^ave  all  his 
real  and  personal  property  equally  between  his 
daughter  (the  plaintiff)  and  her  brother,  and 
also  appointed  them  executrix  and  executor. 
They  acted   in  the  executorship,  but  on  the 
bankruptcy  of  her  brother,  in  1847.  the  plain- 
tiff  bad  acted  alone.      Certain  real  property 
wa&  afterwards  put  up  for  sale  by  auction  by 
the  plaintiff,  with  the  concurrence  of  his  as- 
signees,  and   a  purchaser  contracted  for  the 
tiame,  but  tho  assi^ees  refused  to  complete, 
except  upon   receiving  half  of  the  proceeds, 
after  payment  of  an  incumbrance.    The  plain- 
tiff refused  to  consent  to  this,  on  the  )<round 
that  the  bankrupt  had  already  received  more 
than  bis  moiety  of  the  property  realised,  but 
offered  a  payment  of  110/.  in  full  of  all  de- 
mandf),  and   on  the  assif^nees   demanding  a 
much  larger    sum  together  with  costs,    this 
bill  was  filed  for  an  account  of  the  estate  and 
to  complete  the  purchase.    ITie  Chief  Clerk 
having  certified  that  the  assignees  had  no  claim 
a^^ainst  the  plaintiff  in  respect  of  her  bro- 
ther's share,  the  matter  now  came  on  upon  the 
question  of  costs. 

Matins  and  Buck  for  the  plaintiff;  Nichols 
for  an  incumbrancer  in  the  same  interest ; 
Bacon  and  Eddis  for  the  assignees;  Bazal- 
gtttf,  Fab^r,  and  Sheffield  for  other  parties. 

The  Vice-chancellor  said,  that  as  the  litiga- 
tion had  been  caused  by  the  assignees,  who 
had  failed  in  substantiating  their  claim,  they 
were  liable  to  the  costs  of  the  plaintiff  and  of 
the  other  defendants,  which  would  have  to  be 
paid  by  the  plaintiff  in  the  first  instance,  and 
recovered  from  the  assignees,  together  with  her 
own  costs. 


Tomkins  v.  Lane.    March  20, 1854. 

PETITION  FOR  PAYMENT  OF  MONBVS  CAR- 
»1BD  TO  SBPARATE  ACCOUNT  OF  CON- 
VICTS. 

0»  petition  on  behalf  of  the  relations,  an 

order  was  made  for  the  payment  of  two 

sums  of  money,  transferred  to  the  separate 

account  of  two  persons  found  guilty  of 

felony  and  transported,  to  such  person  or 

persons  as  the  Queen  might  direct  by  Sign 

Manual. 

This  was  a  petition  on  behalf  of  the  rela- 

t\ons  for  the  payment  of  a  small  sum,  which 

"ad  been  carried  to  the  separate  account  of  two 


persons  found  goiltv  of  felony  and  ttsnipOttti, 
to  the  Solicitor  of  the  Treasury. 

tVaUv  in  support. 

The  Fice-Chaneellor  (on  the  suggestion  of 
fViekens  for  the  Crown)  made  an  order  for  the 
payment  to  such  person  or  persons  as  her 
Majesty  should  direct  by  Sign  Manual. 

I^fcf •ctmctHor  OSoolr* 

Bandy.  Handle.    March  15,  1854. 

BQUITY  JURISDICTION  IMPROVEMBNT  ACT. 
—  LBAVB  TO  PROCBBD  WITHOUT  PER- 
SONAL REPRESENTATIVE  TO  TRUSTEE 
DYING   INSOLVENT    UNDER   8.   44. 

In  a  suit  against  two  trustees  for  an  aceomU, 
and  charging  a  breach  of  trust,  one  of  the 
trustees  died  insolvent,  and  an  application 
to  his  relatives  as  to  taking  out  administro' 
tion  was  not  complied  with  .•  An  order  was 
made  under  Me  15  4-  16  Vict,  c,  86,  s.  44, 
for  leave  to  proceed  without  a  personal  re- 
presentative of  such  trustee's  estate. 
This  was  a  motion  under  the  15  &  16  Vict, 
c.  86,  8.  44,  on  behalf  of  infant  plaintiffs,  for 
leave  to  proceed  with  this  suit,  which  was  in- 
stituted for  an  account  against  two  trustees 
charged  with  a  breach  of  trust,  without  the 
personal  representative  of  the  estate  of  one  of 
them  who  had  recently  died  insolvent. 

Kinglake  in  support ;  Locell  for  the  surviv- 
ing trustee,  contr^ ;  Shapter  for  the  widow  of 
the  deceased  trustee  and  who  was  interested. 

The  Fice-ChanctUor,  said  it  was  distinctly 
alleged  that  the  estate  of  the  deceased  trustee 
was  insolvent,  and  it  was  also  sworn  that  no 
satisfactory  answer  had  been  given  by  the  re- 
latives to  the  inquiries  which  had  been  made 
as  to  their  intention  to  administer  to  his  estate. 
An  order  would,  therefore,  be  made  for  leave 
to  proceed  without  a  personal  representative. 


Harris  v.  Watkins.    March  21,  1654. 

creditor's    suit.— MARSHALLING   ASSETS. 
—  ESTATE   SPECIFICALLY   DEVISED. 

A  testator  by  his  will  appointed  his  wife  exe- 
cutrix, and  directed  her  to  pay  his  debts, 
^e.,  and  lie  gave  her  the  rest  and  residue  of 
his  real  and  personal  estate,  absolutely. 
He  also  devised  a  freehold  and  copyhold 
estate  to  his  neice  absolutely,  and  also  a 
leasehold  estate  to  her  upon  the  death  of 
his  wife :  Held,  in  a  creditor's  suit  that 
the  estates  specifically  devised  to  the  niece 
were  not  primarily  liable  nor  liable  to  con* 
tribute  pari  passu  to  the  debts,  SfC. 

This  was  a  creditor's  suit  for  the  admini- 
stration of  the  estate  of  a  testator,  who  by  his 
will  (appointing  his  wife  his  executrix)  direct- 
ed her  to  pay  his  debts,  funeral,  and  testa- 
mentary expenses,  and  then  devised  a  freehold 
and  copyhold  estate  to  his  niece  absolutely,  and 
a  leasehold  estate  to  his  wife  for  life,  with  re- 
mainder on  her  death  to  his  niece,  and  he  also 
gave  the  rest  and  residue  of  his  real  and  per- 
sonal estate  to  his  wife  absolutely.    The  wife 
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died  shortly  after  the  testator.  A  question 
arose  as  to  the  marshalling  of  the  assets. 

Rolt  and  Cottrell  for  the  plaintiffs;  fV.  M, 
James  and  WkUbread  for  the  heir-at-law; 
WiUeock  and  Keene  for  the  customary  heir; 
Daniel,  Hardy,  and  Skekbeare  for  other  defend- 
ants. 

The  Vice^ChanceUor  said,  that  the  testator 
had  given  the  rest  and  residue  of  his  real  and 
persona]  estate  to  his  executrix  absolutely,  and 
directed  her  to  pay  his  debts.  There  was 
noting  to  show  any  intention  on  the  part  of 
the  testator  to  exempt  the  residuary  estate, 
and  that  therefore  those  specifically  devised  to 
his  niece  were  not  primarily  liable  nor  liable  to 
contribute  part  pasea. 


Court  0(  ^tntuCii  Smc||. 
Tumey  v.  DodwelL    Jan.  15,  ]  6,  27, 1864. 

BTATUTB  OP  LIMITATIONS,  —  OPBRAT'ION 
OP  ACCBPTANCB  OP  BILL  OP  EXCHANOB 
IN  PART  PAYMBNT.  —  8UB8BQUBNT  DIS- 
HONOUR. 

It  appeared  that  the  plaintiff  had  obtained 
from  the  defendant  his  acceptance  of  a  bill 
of  exchange  in  part  payment  of  a  promise 
sory  note,  but  that  such  bill  was  afterwards 
dishonoured :  Held,  that  such  non-payment 
did  not  drfeat  its  operation  as  a  payment 
to  prevent  the  }iebt  on  the  promissory  note 
being  barred  by  the  9  Geo.  4,  c.  14,  s.  1. 
This  was  a  rule  nisi  obtained  on  Not.  3 
last,  on  leave  reserved,  to  set  aside  the  verdict 
for  the  plaintiff  and  enter  it  for  the  defendant 
in  this  action,  which  was  brought  on  a  pro- 
missory note  dated  in  1843,  and  on  a  biU  of 
exchange  dated  in  1847.    It  appeared  on  the 
trial  before  Jervis,  C.J.,  that  the  note  was 
given  as  security  for  a  loan,  and  that  Uie  bill 
was  given  as  a  payment  on  account  of  such 
note  upon  the  plaintiff  applying  for  the  defend- 
ant's acceptance.    The  bill  was,  however,  dis- 
honoured, and  the  learned  Judge  directed  the 
jury  that  the  bill,  if  paid  on  account  of  the 
note,    would    prevent   the  operation   of   the 
Statute    of    Limitations,'    which    had    been 
pleaded. 

Power  and  Wroth  showed  cause  against  the 
nde,  which  was  supported  by  (yMalUy, 

Cur.  ad,  nult. 
The  Court  said,  that  as  the  acceptance  of  the 


"  9  Geo.  4,  c.  14,  s.  1,  which  enacU,  that 
"  in  actions  of  debt,  or  upon  the  case  founded 
upon  anjr  simple  contract,  no  acknowledgment 
or  promise  by  words  only  shall  be  deemed 
sufficient  evidence  of  a  new  or  continuing  con- 
tract, whereby  to  take  any  case  out  of  the  ope- 
ration "  of  the  21  Jac.  1,  c.  16,  "  or  to  deprive 
anv  party  of  the  benefit  thereof,  unless  such 
acknowledgment  or  promise  shall  be  made  or 
contained  by  or  in  some  writing  to  be  signed 
by  the  party  chargeable  thereby  :**  "provided 
always,  that  nothing  herein  contained  shall 
alter  or  take  away  or  lessen  the  effect  of  any 
payment  of  any  principal  or  interest  made  by 
any  person  whatsoever." 


bill  was  given  as  a  part  payment  of  the  note, 
the  fact  of  such  payment  afterwards  proving 
worthless  did  not  render  its  operation  liable  to 
be  defeated,  but  was  a  payment  within  the 
Statute,  and  the  rule  must  therefore  be  dis- 
charged. 

Court  of  Common  ^Itxif. 
In  re  Elliott.    Jan.  30,  1864. 

PINBS'  AND  RBCOVBBIBS'  ACT. —  DISPEKS- 
INO  WITH  810NATURB  OP  HUSBAND  TO 
CONVBYANCB   BY   MARRIBD   WOMAN. 

A  motion  was  granted  under  the  3  J^"  A  Wm. 
4,  c.  74,  s.9i,to  dispense  with  tke  signa' 
tare  and  concurrence  of  the  husband  of  a 
married  woman  of  property  to  which  she 
was  entitled  under  her  father's  will,  where 
it  appeared  the  husband  had  not  been  heard 
of  since  1837,  and  had  only  lived  a  fev 
months  with  the  applicant. 
This  was  a  motion  under  the  3  &  4  Wm.  4. 
c.  74,  s.  91»  for  leave  to  dispense  with  the  tig- 
nature  and  concurrence  of  the  husband  of  a 
married  woman  to  a  conveyance  of  certain  pro- 
perty to  which  she  was  entitled  under  the  will 
of  her  father.   It  appeared  that  her  husband  had 
not  been  heard  of  since  1837,  and  had  only  lived 
with  her  a  few  months  after  their  marriage. 
Byles,  S.  L.,  in  support. 
The  Court  grantea  the  application. 

Court  of  Ctfminxl  fl^jual, 
Regina  v.  Walker.    Jan.  28,  1854. 

INDICTMBNT   FOB  LARCBNY. — BTIDBMCE 
FOR  JURY. 

On  the  trial  qf  a  prisoner  indicted  for  steal- 
ing brass,  it  appeared  he  was  employed  by 
the  prosecutor  in  his  foundry,  and  that  tkf 
brass  was  kept  in  a  shop  in  which  the  pri- 
soner had  frequently  been  to  borrow  toolt. 
The  prisoner's  brother-in-law  had  afered 
the  brass  for  sale,  and  had  stated  he  re- 
ceived it  from  the  prisoners  wife,  who  re- 
ceived it  from  the  prisoner:  Held,  guad- 
irg  the  conviction  on  a  case  reserved,  that 
there  was  no  evidence  for  the  jury. 
This  was  an  indictment  for  larceny  againtt 
the  prisoner,  who  had  been  employed  by  the 
prosecutor  at  his  foundry,  for  steieding  a  qusn- 
tity  of  brass.    It  appeared  on  the  trial  at  the 
Yorkshire  East  Riding  Sessions,  that  the  brass 
was  kept  in  a  shop  to  which  the  workmen  had 
access,  and  that  the  prisoner,  although  em- 
ployed in  another  part  of  the  premises,  had 
frequently  been  in  the  shop  to  Dorrow  tools. 
The  prisoner's  brother-in-law  had  offered  the 
brass  for  sale,  and  had  stated  he  had  received 
it  from  the  prisoner's  wife,  who  received  it 
from  the  prisoner.     The  jury  having  found 
the  prisoner  guilty,  this  case  was  reserved  on 
the  ground  there  was  no  evidence  for  Uie  jury 
of  the  prisoner  having  stolen  the  brass. 
Dearsly  for  the  prisoner. 
The    Court  said   the   conviction    must  be 
quashed. 


Vfte  Segal  •ft<E(tvf»tr« 
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JDINT.STOCK  TRUST  COMPANIES. 


PROGRESS  OF  THE  SOUTH  8SA  BILL. 

Tu  Soath  Sea  Company's  Bill  for 
winding  I^p  their  stod^  affinrs  but  ocmtinn- 
nig  the  conipan J  for  the  purpose  of  admi- 
nistering  private  tnistSv  will  in  all  probabilitj 
pass  the  Hooae  of  Commons.  We  anhjoin 
a  full  report  of  the  dehate  on  Monday  last^ 
the  27th  March,  on  the  conaidention  of  the 
Bin  as  amended  in  Committee^  and  it  will 
be  observed^  that  Mr.  Spencer  FoDett  very 
thly  stated  the  objections  to  the  principle 
of  the^Biil,  so  fiur  as  it  related  to  the  esta- 
Uidunent  of  a  pabfic  company  for  admi- 
Bistenng  private  trusts.  Mr.  Folletf  s 
aifoment  was  not  sufficiently  understood  by 
the  House,  which  wasremarkahly  full, — the 
nembers  having  assembled  to  hear  the 
Queen's  Message  on  the  commencement  of 
^  war  with  Russia.  The  numerous  conver- 
istioas  going  forward  among  the  memb^s, 
nnfeitunately  prevented  due  attention  to  a 
question  which  was  not  nnressonably  deemed 
of  inferior  importance  to  that  which  con« 
cemed  the  whole  empire. 

It  appears  that  Mr.  Greene^  who  had 
^isKge  of  the  Bill,  deemed  it  so  much  a 
instter  of  coarse,  that  in  lieu  of  offering 
tty  exfJanation  in  support  of  the  Bill,  he 
merely  "moved  his  hat'*  on  the  case 
being  called  on.  Tet  he  could  not  but  be 
&ware  that  Mr.  Mullings  had  given  notice 
^imnortant  amendments  affecting  materi- 
%  the  principle  of  the  BilL 

^ith  all  due  submission,  therefore,  to 
<>Qr  honourable  representatives,  the  reasons 
^siast  the  novel  trust  dauses  in  the  South 
Sea  Bill  not  having  been  sufficiently  heard 
w  considered,  it  will  evidently  be  competent 
for  those  who  are  opposed  to  the  measure 
to  renew  the  objections  in  the   House  of 

i?** — where,  indeed,  a  question  relating 

Vol.  xlvii.    No.  1,360. 


to  the  alteration  of  the  law  may  he  consi- 
dered with  more  leisure,  and  discussed  be- 
fore a  fitter  tribunaL  There  the  subject 
will  have  the  advantage  of  being  considered 
by  the  Law  Lords  as  well  as  the  other 
members  of  die  Upper  House,  who  are  pe- 
culiarly interested  m  the  stability  of  our 
laws,  and  accustomed  to  weigh  and  consider 
any  important  projects  of  alteration. 

As  an  illnstration  of  the  lamentably  im- 
perfect state  of  our  system  of  legislation, 
the  progress  of  this  Joint-Stock  Bill,  as  a 
private  Bill,  is  a  remarkable  instance.  Many 
years  ago,  when  Mr.  Jeremy  Bentham  ex- 
erted his  mfluence,  a  Bill  was  annually 
brought  in  to  repeal  the  Laws  against 
Usury,  and  in  the  shape  and  form  of  a 
public  Bill,  attracting  due  attention,  and 
printed  and  circulated  amongst  all  the 
members  of  Parliament  and  easily  obtain- 
able ; — notice  after  notice  given  of  its  seve- 
ral stages ; — it  was  strenuously  opposed  and 
often  rejected.  But  at  length,  in  one  of 
the  Bilk  for  renewing  the  Bank  Charter,  a 
clanse  was  introduced  repealing,  for  a  limit- 
ed period,  the  restriction  of  interest  to  5  per 
cent,  on  loans  of  money,  or  the  discount  of 
bills  of  exchange,  promissory  notes,  &c., 
prorided  such  loans  were  not  secured  on 
real  property. 

The  present  b  an  equally  objectionable 
mode  of  altering  the  existing  law.  Here  is 
a  companv,  in  the  very  commencement  of 
its  operations,  inriting  wholesale  breacheM  of 
trust,  enabling  trustees  who  have  person- 
ally accepted  trusts  to  transfer  the  property 
and  the  interests,  and  perhaps  the  welfare 
of  the  widows  and  children  of  their  deceas- 
ed friends,  to  a  public  board,  proverbially 
in  their  collective  capacity  without  the  or- 
dinary feelings  of  family  trustees,  and 
whose  moral  responsibility  being  divided 
amongst  many,  is  slightly  felt  by  any  of 
them.    It  is  unnecessary  to  repeat  here  the 
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Tarions  objections  to  such  nndertakingSj  as 
they  have  already  been  laid  before  our 
readers,  and  are  forcibly  urged  in  the  de- 
bate to  which  we  refer.  No  necessity  has 
been  shown  for  altering  the  Law;  and 
if  the  Soiith  Sea  Directors  are  to  be  paid* 
why  not  all  other  trustees  1 

To  our  readers  it  can  scarcely  be  neces- 
sary to  o£fer  any  remark  on  the  ignorant 
and  vulgar  prejudice  displayed  by  Mr. 
Bouverie,  who  said,  that  "  the  fact  of  the 
Bill  being  opposed  by  the  attorneys  was  the 
strongest  argument  in  its  favour;"  nor 
need  we  observe  on  the  wisdom  of  a  legis- 
lator who  classes  taxes  eaid  attorney*  as  the 
great  evils  of  the  country  I  Probably  the 
honourable  gentleman  may  mean  that  the 
government  of  a  country  ought  to  be  car- 
ried on  without  expense,  and  that  Ministers 
of  State,  officers  of  the  Army  and  Nany,  the 
Judges  and  all  connected  with  the  admini- 
stration of  Justice,  should  discharge  their 
duties  gratuitously !  We  cannot  complain 
that  attorneys  are  placed  on  the  same  footing 
of  necessity  as  the  officers  of  State,  and  that 
as  the  unavoidable  evil  of  taxes  must  continue, 
so  will  the  advice  and  services  of  attorneys, 
so  long  as  some  men  are  vicious  or  fraudu- 
lent, and  others  are  weak,  foolish,  impru- 
dent, or  ignorant.  Whether  the  fee  should 
be  6«.  Sd.  or  13«.  4d.t  may  be  settled  by 
the  Taxing  Master,  who  is  not  in  the  habit 
of  allowing  even  the  smaller  sum  for  ser- 
vices which  Mr.  Bouverie  may  rate  as  of 
no  value.  The  sapient  remark,  however, 
was  perhaps  not  meant  seriously,  for  we 
have  no  doubt  the  solicitor  of  the  honour- 
able member  possesses,  and  is  entitled  to, 
his  entire  confidence.  But  thus  it  is — 
whilst  every  man  of  any  importance  knows 
men  in  the  Profession  of  undoubted  in- 
tegrity, and  whom  he  respects  for  their  zeal 
and  ability,  he  condemns  the  solicitor  of  his 
opponents  for  thwarting  his  views  or  defeat- 
ing his  objects.  It  would  not  be  difficult 
to  show,  in  opposition  to  Mr.  Bouverie, 
that  so  far  from  attorneys  being  opposed 
to  measures  which  are  beneficial  to  the 
public,  they  have  originated  many  use- 
ful improvements  in  the  law,  and  have  as- 
sisted in  carrying  forward  and  extending 
many  proposals  introduced  by  others.  If 
they  followed  the  advice  of  an  old  and  very 
shrewd  practitioner  now  no  more,  and 
sought  only  their  own  selfish  interests,  they 
would  leave  the  amateur  Law  Reformers  to 
pursue  their  own  course,  unopposed  and 
uncorrected, — resting  satisfied  that  all  new 
legislation  will  produce  business  for  the 
lawyer,  and  that  although  some  of  his  emo- 


luments may  be  curtailed  in  one  depart 
ment  they  will  be  increased  in  another. 
Mr.  Molina  well  supported  the  amendments 
proposed,  and  defended  the  attorneys  from 
the  attack  made  upon  them. 

If  the  Bill  should  not  be  successfully  op- 
posed in  the  House  of  Lords,  we  may  ex- 
pect that  not  only  the  Executor  and  Trustee 
Bill  already  before  the  House  of  Commons, 
but  other  similar  Bills  will  follow.  Indeed 
the  objection  founded  on  the  danger  of  a 
sin^  company  managing  a  l^rge  propor- 
tion of  the  trust  estates  and  ninda,  and 
possessing  an  infiuenoe  which  may  be  un- 
constitutional, will  be  diminished  if  snch 
companies  become  numerous,  for  it  may  be 
expected  that  their  interests  will  be  cob- 
fiicting,  and  consequently  the  danger  di- 
minished. 

It  must  be  anticipated  that  active,  intel* 
ligent  and  infiuential  men  in  both  branches 
of  the  Profession  will  follow  the  example 
thus  set  before  them,  and  we  shall  soon 
probably  have  as  many  Trust  Ck>mpanies  as 
Insurance  Companies.      Standing  counsel 
and  attorneys  wno  can  associate  with  them- 
selves a  respectable  Board  of  Directors,  will 
no  doubt  enter  the  field  widi  our  respect- 
able brethren  in  Threadneedle  Street  and 
Bedford  Row,  and  chairmen  and  deputies 
will  soon  be  found  to  undertake  the  duties 
"  for  a  consideration,"  which  have  hitherto 
been  performed    gratuitously    by    private 
trustees.     The  intended  monopoly  wUl  thus 
be  destroyed,  and  after  all,  it  remains  to  be 
seen  whether  the  parties  about  to  enter  into      i 
marriage  settlements,  or  testators  about  to      | 
make  their  wills,  can  be  induced  to  confide      i 
their  afiairs  to  a  body  of  unknown  direc- 
tors.^    We  incline  to  think  that  though 
there  might  possibly  be  employment  to  a 
limited  extent  for  one  company,  and  in  a 
peculiar  class  of   cases,  there  cannot  be 
room  for  several  companies,  so  as  to  make 
it  worth  while  to  the  shareholders  to  lock 
up  a  large  guarantee  fund  on  whidi  but 
small  interest  will  be  received,  for  we  most 
not  forget  that  the  first  persons  to  be  re- 
munerated are  the  directors  of  the  company, 
their  chairman  and  deputy,  their  solicitor, 
secretary,  surveyor,   engineer,   clerks  and 
agents,  with  all  the  expenses  of  an  office  of 
business.     When  all  these  are  paid,  what 
dividend  can  the  ordinary  shareholders  ex- 
pect to  receive,  if  the  trust  be  economically 
conducted  ? 

'  Settlements  and  wills  are  prepared  by 
attorneys.  How  many  of  them  will  advise 
their  clients  to  appoint  a  Joint  Stock  Company 
as  their  trustees  ? 


Debate  on  tie  South  Sea  Company*8  Btil. 
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DEBATE  ON  THE  SOUTH  SEA  COM- 
PANY'S BILL. 

.  Ok  Monday,  the  fl7th  Marcbi,  the  South 
Sea  Company's  Bill  etood  for  consideration  in 
the  House  of  Commons,  when  the  following 
debate  took  place  :— 

Mr.  Spencer  FoUett  sud,  —  Sir,  this  Bill  is 
intended  to  nve  rise  to  a  new  speculation.    It 
is  a  private  Bill  introduced  by  a  public  com- 
pany, and  h  has  two  objects : — First  of  all  it  is 
intended  to  wind  up  the  affairs  of  the  old  South 
Sea  Company,  and  then  it  is  proposed  to  cre- 
ate a  new  South  Sea  Company, — a  new  joint- 
stock  company  for  carrying  on  private  trade ; 
and  in  connexion  with  thu  latter  object,  it  is 
proposed  to  give  the  company  power  to  become 
trustees  for  executing  private  trusts.    Now  it 
is  with  regard  to  that  specific  trust  question 
that  I  wish  to  bring  the  Bill  under  the  consi- 
deration of  the  House.   Well  then,  this  part  of 
the  Bill  provides, — first,  that  the   company 
shall  act  as  trustees;  secondly,  that  the  trust 
fhnds  shall  be  kept  separate  and  distinct  from 
the  other  funds  of  the  company ;  and  thirdly, 
the  directors  for  the  time  being,  who  are  to  be 
remunerated  out  of  the  trust,  are  yet  to  have 
no  personal  liability  whatever  in  connexion 
with  the  trust.    Now  the  effect  of  this  pari  of 
the  Bill  would  be  to  set  aside  a  fundamental 
principle  of  law  which  has  been  recognised  in 
this  country  for  the  last  three  hundred  years ; 
for  it  proposes  that  there  shall  be  a  personal 
remuneration  to  the  gentlemen  who  for  the 
time  being  shall  constitute  this  new  joint-stock 
company ;  while,  secondly,  it  empowers  them 
to  deal  with  the  deposited  trust  property  as 
the^  shall  think  fit,  and  that,  too,  with  only  a 
limited  liability.    Now,  this  provision  of  limit- 
ing the  liability  of  trustees  is  of  the  most  ob- 
jectionable nature.    Whether  the  law  in  that 
respect  be  right  or  wrong  I  am  not  here  now 
todiscuss,  but  unquestionably  it  has  been  the 
law  of  this  land  for  the  last  three  hundred 
years  that  there  should  be  an  unlimited  lia- 
oility  in  such  matters  as  this.    If  it  is  the 
opinion  of  Parliament  that  this  law  ought  to 
be  altered,  it  should  be  done  by  a  public  mea- 
anre,  and  not  through  a  private  bill,  the  real 
object  of  which  is  to  create  a  new  monopoly  in 
favonrof  a  few  individuals  belonging  to  the 
South  Sea  Company.    The  effect  of  this  Bill, 
if  it  passes,  will,  in  my  opinion,  be  most  detri- 
mental to  the  public  interest ;  for,  under  the 
tnist  provisions  of  the  Bill,  the  gentlemen  who 
•hall  for  the  time  being  form  the  company  will 
we  the  power  of  dealing  as  they  think  proper 
with  a  vast  amount  of  property,  both  lanaed 
property  and  money  property,  to  an  extent  in 
fact  that  is  almost  incalcidable.     Now,  the 
^ff<Bct  of   such    a   power   as   that   will    be 
^^  prejudicial  to  the  public  interest,  as  you 
mty  readily  suppose.    Here  you  are  going  to 
^D^ost  in  the  hands  of  a  board  of  directors, 
which  mav  consist  of  12  or  24  individuids,  the 
nght  of  dealing  as  trnttaet  with  all  kinds  of 


valuable  property.  Consider  what  influence 
they  will  nave  in  managing  or  superintending 
the  sales  of  lar^  lanaed  estetes.  We  hear 
constantly  of  the  influence  exercised  by  the  real 
owners  of  landed  estates  upon  our  politiod 
system,  and  yet  you  are  now  asked  to  place  in 
the  hands  of  an  irresponsible  body  of  trustees 
the  right  of  using  similar  influence  without  any 
check  or  control  whatever.  A  great  amount 
of  money  may  be  handed  over  to  the  care  of 
these  individuals  to  dispose  of  as  they  like- 
many,  very  many  millions  may  come  into  their 
hanos  unaer  this  Bill,  which  will  give  them  an 
opportunity  of  speculating  in  the  funds,  and 
from  time  to  time  altering  the  value  and  posi- 
tion of  the  public  securities.  In  a  word,  the 
Bill  will  give  them  a  monopoly  of  power  which 
may  be  used  in  a  manner  that  will  be  exceed- 
ingly prejudicial  to  the  interest  of  the  State, 
or  tue  parties  for  whom  thev  act  as  trustees* 
Again,  we  hear  constantly  and  particularly  from 
the  President  of  the  Board  of  Trade,  of  the 
objection  there  is  to  creating  bodies  with 
limited  liabilities.  Why,  here  you  are  going 
to  create  such  a  body  without  any  responsibi- 
lity whatever,  who  will  have  to  deal  with  mil- 
lions of  money,  and  to  carry  on  business  specu> 
lations  of  all  sorts.  I  may  be  told  that  the 
parties  who  intrust  their  property  to  the  caro 
of  this  company  will  have  the  security  of  a 
guarantee  fund,  but  I  maintain,  sir,  that  the 
guarantee  proposed  by  this  Bill  is  entirelv  illu- 
sory and  exceptional:  honourable  gentlemen 
will  find  that  the  whole  property  of  this  com- 
pany is  already  disposed  of.  But  I  object  to 
limitmg  the  responsibiUty  of  the  company  to 
300,000/.  in  the  manner  proposed,  because  that 
sum  will  be  still  liable  to  the  debts  of  the  com- 
pany. It  is  no  guarantee  for  the  due  perform- 
ance of  a  trust,  without  at  the  same  time  every 
shareholder  in  the  company  being  held  indi- 
vidually responsible  also.  But  again,  I  say,  if 
any  alteration  in  the  law  of  liability  is  required, 
it  should  be  made  by  a  public  Bill,  for  the 
benefit  of  the  whole  public,  and  not  by  a  Bill  of 
a  purely  private  nature,  introduced  for  the  pur- 
pose of  creating  a  monopoly  for  the  benefit  of  a 
few  individuals.  Sir,  I  think  I  have  said  (juite 
enough  to  convince  the  House  that  this  Bill  is 
most  objectionable  in  its  nature ;  and  I  repeat, 
that  it  will  be  quite  time  enough  to  alter  the 
law  when  the  subject  comes  formally  and  pro- 

rjrly  before  the  House;  but,  in  the  meanwhile, 
must  decidedly  object  to  making  any  excep- 
tional  case,  even  in  favour  of  the  South  Sea 
Company ;  and,  therefore,  sir,  I  shall  propose 
to  omit  trom  tl^s  BUI  all  those  clauses  wnick 
will  enable  the  companv  to  become  trustees,  or 
in  any  way  constitute  the  company  into  a  trast 
company. 

The  Speaker. — The  honourable  member's 
motion  is,  that  certain  words  be  omitted  from 
the  preamble  ? 

NIr.  S.  FoUett.—li  is,  sir. 

The  motion  having  been  seconded : 

Mr.  Oreene, —  I  may  observe  at  once,  that 
this  is  what  is  called  a  limited  liability  Bill» 
I  and  although  there  may  be  a  good  objection  ta 
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that  principle,  as  a  general  rak,  I  cb«bt  whe. 
tlier  any  ha9  been  urged  in  tfaia  case^  with  a 
chance  of  succeas ;  beeanae  the  Houee  cannot 
poaaibly  hav«  heard  a  eingle  ayUable  which  tfaa 
honoarahle  member  has  said  on  the  sabject. 
ly  however,  listened  with  a  considerable  degree 
of  attention  to  what  he  said,  but  I  would  ask 
the  House,  whether,  in  point  of  fact,  diis  is 
leally  the  proper  mode,  or  the  proper  time,  for 
discussing  so  important  a  question  as  that? 
This  Bill  has  been  allowed  to  proceed  up  to 
€tke  present  stage,  without  a  single  step  being 
taken,  in  order  to  express  any  degree  of  oppo- 
sition to  the  Bill ;  but  the  Bill,  as  it  is  now 
brought  in,  is  no  new  measure.    The  measure 
was  before  Parliament  last  year,  and  therefore 
no  party  can  complain  of  not  having  had  due 
notice  of  the  nature  or  object  of  the  Bill.  Well, 
thon,  in  that  state  of  things  the  bill  has  passed 
through  several  stages  up  to  the  present  time, 
when,  it  being  merely  proposed  to  take  it  into 
further  consideration,  I  simply  proceeded  ac- 
cording to  the  ordinary  practice  to  move  my 
hat,  thereby  expressing  my  full  conviction  that 
the  Bill  would  now  pass  as  a  matter  of  form  ; 
more  especially  as  it  had  already  passed  under 
the  surveillance  of  my  honourable  friend  the 
Chairman  of  Committees.    After  all  this  watch, 
ing  and  all  these  proceedings,  I  confess  I  had 
not  the  least  idea  that  any  opposition  was  to  be 
taken  at  this  stage  of  the  Bill,  which  I  have 
postponed  up  to  this  moment,  under  the  idea 
that  some  trifling  alteration  was  to  be  proposed 
in  its  provisions.  The  alteration  now  proposed, 
however,  in  point  of  fact,  cuts  at  the  pith  and 
marrow  of  the  whole  BilL    What  is  the  Bill, 
after  all  has  been  said  and  done  ?    Why,  it  is 
a  Bill  liiat  will  greatly  benefit  the  Public,  and 
the  only  interest  that  can  be  at  all  affected  by 
it  is  the  interest  of  the  attorneys.    It  simply, 
sir,  proposes  that  the  company  shall  be  enabled 
to  act  as  trustees,  at  the  will  or  special  desire 
•f  any  party  who  may  wish  to  create  a  trust, 
or  with  the  consent  of  the  cestui  que  inut,  or 
in  case  the  cestui  que  trust  shall  be  under  any 
disability,  thon,  with  the  approbation  of  the 
Court  of  Chvc^^iy.    With  the  consent  of  all 
the  parties  contisrned,  the  company  are  to  be- 
come the  trustees  of  the  property  or  estate. 
And  does  not  the  House  perceive  that,  in  the 
ease  of  cestui  que  trust,  considerable  advantage 
is  likely  to  accrue  to  the  Public,  in  being  able 
to  have  a  permanent  body  of  trustees,  not 
liable  to  an  everlasting  change,  which  any  one 
acquainted  with  such  matters  must  know  is 
greatly  injurious   to   the  parties  concerned. 
Every  man  who  has  paid  anv  attention  to  the 
concerns  of  life,  must  have  felt  the  great  incon-. 
yenience  that  sometimes  arises  from  die  exist- 
ing  state  of  things  in  such  matters,  especially 
where  there  is  only  one  trustee  surviving ;  and 
under  those  circumstances,  I  frankly  own,  that 
I  think  the  House  ought  to  give  no  attention 
to  the  opponents  of  the  Bill.    But  the  parties 
who  now  come  forward  to  oppose  tile  Bill, 
sihould  have  availed  themselves  of  an  eariy 
sflnge  for  offering  their  opposition :  but  at  pp^  I  improper 
sent  I  submit  that,  since  this  motion  goes  to  |  trust  funds  whick  the  company  itself  would  not 


the  whole  princ^to  of  the  measure,  it  ought 
not  to  be  entertained  for  a  single  monunt  at 
this  stage. 

Sir  Qtorge  Grmf: —  £Rr,  it  is  eatramdy  in> 
convenient  for  the  Houas  to  be  callod  npon  at 
this  stage  of  the  Bill  to  discuss  a  queatioii  of 
importance  which  ought  to  have  been  oooii. 
dered  on  the  second  reading,  or  in  the  Coni- 
mittee  on  the  Bill.  If  I  undorstand  the  anaad- 
ment  now  proposed  by  the  honourable  gmMfin- 
mam  opposite  (for  the  House  was  certalnlj  nol 
verv  attentive  to  hia  remarks),  it  goes  in  fiut 
to  aestroy  the  whole  principle  and  chaiaclmf 
the  Bill.  Now  there  may  be  a  questioii,  aa  fiv 
as  I  can  collect  from  the  honourable  gentiemaii* 
of  limited  liability,  involved  in  this  Bill,  and 
under  those  drcumstances  I  think  it  woold  ha 
advisable  that  my  right  honourable  friend,  tiie 
President  of  the  Board  of  Trade,  diouM  ghre 
us  his  opinion  on  the  subject. 

Mr.  Carcfoetf.— I  did  not  think  it  neceaavf, 
at  an  eariier  stage  of  this  Bill,  to  intrude  xxpon 
the  House,  having  had  an  opportunity  lait 
Seaaion  of  stating  the  views  which  I  entertain 
widi  regard  to  it  at  pxecisely  the  same  stage  at 
which  it  has  now  arrived.    We  have  now  ^ 
to  the  consideration  of  the  Bill,  and  nothing 
having  been  said  about  it  in  former  atagaa,  no 
opposition  having  been  made  to  the  aeoond 
reading,  and  no  opposition  having  beea  ad- 
vanced in  Committee,  we  have  now  ai  lived  at 
the  question  of  whether  there  is 
volved  in  this  Bill  which  riumld 
stop  its  further  progress ;  at  least  that  ia  the 
question  now  put  to  me.    Now,  last  ynsr,  I 
saw  no  objection  to  this  Bill,  and,  IhondUf 
conceive,  uiere  ia  none  now.    What  ts  tbe  oIk 
ject  of  this  Bill  ?    Why,  there  being  a  hvga 
sum  of  money  in  the  South  Sea  Con^aay,  and 
the  other  purposes  for  which  the  Souut  Sea 
Company  was  incorporated  being  no  kngar 
available  or  practicable  for  them,  duy 
brought  in  this  Bill  for  the  purpose  of  < 
them  to  engage  in  new  duties.    Nobody  < 
fail  to  be  aware  that  the  succession  in  tni8te»> 
ship  is  a  difficulty  in  which  great  iaeuuveui- 
ence  is  felt,  and  I  cannot  conceive  that  a  par- 
manent  corporation,  having  a  perpetual  exk^ 
ence^  is  an  entirdy  unfit  or  unauitable  body  far 
die  execution  of  a  permanent  trust.    Bnt 
honourable  friend  who  has  moved  ibia  i 
ment  objecta  to  this  Bill,  because  it  int 
with  the  principle,  that  no  trustee  ahoidd  de- 
rive any  benefit  from  the  execution  of  hia  trust; 
but  if  persons  who,  wanting  trustees,.  §tad  it 
much  more  to  their  convenience,  and  a  aapving 
of  expense  in  a  legal  point  of  view,  whidi  an 
ordinary  tmstees&p  would  involve,  to  pay  a 
small  per  centage  for  investing  their  trust  in  a 
pubhe  coiporation,  whv  sh<mld  they  not  be 
permitted  to  do  so  ^    I^n,  wiA  r^giod  to*  Ae 
question  of  respansibility,  I  think-  that  itwffl 
be  found  that  oiere  ia  an  unusual  saumity  ao» 
tainad  in  this  Bill  for  the  daa  esecntion  af  tf» 
tnut.    Theword  speeolation  haa  bean  uaad  in 
the  oonne  of  this  debate^  but  there  earn  ba  n» 
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c&eck ;  bot  there  is,  besides  that«  the  goarantee 
fund  of  300,000/.,  which  will  he  subject  to  the 
control  of  an  inspector  appointed  by  the 
Treauorf,  whiie  it  wiU  be  in  the  power  of  the 
Court  of  Chancery  to  bring  all  the  operations 
of  the  company  to  a  close  if  the  guarantee  fund 
should  ever  fail  in  amount.  It  appears  to  me 
then  that  a  peculiar  case  has  been  made  out 
for  this  Bin.  It  is  peculiarly  a  case  which  Par- 
liament otight  to  oeal  with  in  one  of  its  select 
Committees,  and  the  Bill  having  been  dealt 
with  in  that  ordinary  and  constitutional  way, 
I  see  no  reason  why  it  should  not  be  allowed  to 
prooeed  to  its  further  stages.  I  have  only  one 
more  remark  to  make,  and  that  is  this :  last 
yeardiis  Bill  was  defeated  in  the  House  of 
Lords,  on  the  standing  orders.  My  hon.  friend 
opposite,  who  has  moved  this  amendment,  will 
correct  me  if  I  am  wrong ;  but  it  was  defeated, 
I  beUeve,  by  the  influence  of  several  learned 
gendemen  ^o  thought  the  Bill  interfered  with 
their  interest* 

Mr.  S.  FoUett. — I  do  not  know  that  per- 
BOnaUy :  I  had  no  personsl  knowledge  of  it. 

Mr.  Corefcffett.— That  may  be;  but  still  that 
was  d)e  cause  of  its  defeat,  as  those  who  are 
mterested  in  the  Bill  well  know. 

Blr.  S.  Faiiett, — Sir,  after  this  expression  of 
opinion  af^inst  me,  I  will  not  trouble  the 
House  to  divide. 
The  motion  was  accordingly  withdrawn, 
Mr.  MtUlings. — I  think  it  would  be  highly 
inexpedient  to  allow  a  person  who  has  already 
tricen  upon  himself  a  trust,  to  denude  himself 
of  that  trust,  by  transferring  it  to  this  company 
onder  this  Bill.  I  shall  therefore  move,  as  a 
proviso  to  clause  29,  that  no  executor,  admini- 
strator, or  trustee,  having  once  accepted  a  trust 
Bhall  he  allowed  to  rid  himself  of  it  under  this 
Bill,  unless  he  is  expressly  authorised  to  do  so, 
if  he  think  fit,  by  the  will  or  instrument  creat- 
ug  the  trust. 

Mr.  Bottoerie. — ^Why,  practically,  that  is  the 
7^  same  amendment  which  the  House  has 
jmt  rgected ;  it  proposes  to  do  indirectly,  what 
the  former  amendment  proposed  to  do  directly; 
aod  it  is  sinlply  this :  it  provides  that,  unless 
the  instrument  or  will  creating  the  trust  shall, 
flo  ffomttie^  direct  the  trust  to  be  transferred,  the 
company  shall  not  have  power  to  accept  it. 
^ow  that  was  just  what  would  have  been  the 
^fl^  of  the  former  amendment ;  and  it  is  pro- 
posed for  precisely  the  same  purpose,  namely, 
to  secure  the  interests  of  the  attorneys.  I  think 
the  ^t  of  this  Bill  being  opposed  by  the  attor- 
neys b  the  strongest  argument  in  its  favour. 
The  two  great  evils  of  this  country  are  taxes 
«ad  attomevs.   What  an  attorney  is  cannot  ex- 
actly ha  denned ;  but  it  appears  to  me  that  he 
^Professional  gentleman  who  charges  13s.4£/. 
mr  doing  something,  and  65.  %d.  for  doing  no- 
ting.   I  hope  the  House  will  not  be  deterred 
™tt  passing  this  Bill.    The  company  is  com- 
PMisd;  and  is  always  likely  to  be  composed,  of 
y^  ^  *®  highest  eminence,  and  I  am  confi* 
*  oent  Ant  if  this  Bill  pastes,  it  will  in  a  few 
7^  introdaee  a  most  beneficial  change  into 
t»  ottnagement  of  trust  property. 


Mr.  iUUtM. — I  am  sorrv  to  hear  the  honour^ 
able  gentleman  expiesa  himself  in  liie  terras 
which  be  has  joet  now  used.    Instead  of  dit^ 
cussing  this  Bill  as  involving  a  matter  o£  the 
highest  importance,  the  honourable  gentlemaa 
has  thought  &  to  appeal  to  a  vulgar  prejudice, 
and  to  say,  forsooth>  that  the  Bill  most  be 
sound  in  principle  because  it  is  opposed  by  tiie 
attorneya.    It  is  one  of  the  misfoitunse  of  the 
opposere  of  this  Bill  that  it  should  have  to  be 
discussed  as  a  private  Bill  at  all,  for  a  more  im- 
portant subject  than  that  which  is  involved  in 
the  Bill  could  hardly  be  discussed  by  the  House. 
The  gentlemen,. or  most  of  them,  whom  I  have 
the  honour  of  addressing,  are  the  owners  of  a 
large  proportion  of  the  property  of  the  country, 
and  I  beg  them  to  remember  that  it  is  now 
proposed  for  the  first  time,  and  in  a  private 
bill  too,  that  every  man  who  has  put  his  pro- 
perty in  the  hand  of  trustees  in  whose  personal 
integrity  and  character  he  has  the  highest  con- 
fidence, ^all  have  his  estate  liable,  if  the  trus- 
tee dies  or  is  succeeded  by  an  executor,,  to  be 
handed  over  to  a  joint-stock  company,  to  be 
administered  according  to  the  discretion  of  a 
board  of  directors.    Now,  that  such  a  subject 
affiscliDg  the  administration  of  all  the  trust 
property  of  the  countrv  should  be  brought 
forward  in  a  private  Bill,  is  greatly  to  be  re- 
gretted.   The  nonourable  gentleman  the  mem- 
ber for  Lancaster,  has  reminded  the  House, 
that  it  did  not  listen  with  dne  attention  to  my 
honourable  friend  the  member  for  Bridgewater ; 
and  this  I  will  say,  that  if  the  House  did  not 
listen  to  my  honourable  friend,  or  did  not  un- 
derstand what  he  said,  it  was  not  his  fault, 
and  when  I  am  told  the  House  did  not  listen 
to  my  honourable  friend,  I  do  not  blame  the 
House  for  it,  because  the  House  thinks  it  is 
merely  discussing  a  private  Bill ;  but  the  House 
is  sadly  misled  by  that  fact,  for  although  it 
certainly  is  true  that  this  is  a  private  Bill,  it 
yet  involves  one  of  the  most  important  quesc 
tions  of  public  policy  that  can  possibly  be 
brought  under  the  notice  of  the  House.     I  do 
not  wish  to  pledge  myself  upon  the  point  as  to 
whether  the  Bill  ought  to  pass  or  not,  but  I  do 
say  it  is  a  subject  that  requires  the  greatest 
consideration  of  the  House ;  and  if  Sie  law 
ought  to  be  changed,  the  question  should  be 
brought  forward  in  a  Government  measure  by 
the  Prssident  of  the  Board  of  Trade.    I  adroit 
that  the  subject  of  this  BUI  should  have  been 
discussed  at  an  earlier  stage,  but  since  the 
House  has  agreed,  by  a  sort  of  side-wind,  to 
invest  the  company  with  these  powers,  I  agree 
with  my  honeurahiie  and  learned  friend  the 
member  for  Cirencester,  that  before  the  South 
Sea  Company  should  be  enabled  to  undertake 
the  trust,  it  should  be  first  sanctioned  by  the 
party  creating  it, 

Mr.  CoriftwW.— Sir,  the  reason  why  this 
measure  is  made  a  private-  Bill  is  this :  it  pro- 
poses to  constitute,  upon  certain  terms,  a  new 
joint-stock  company;  and  Parliament,  in  its 
wisdom,  has  provided  that  that  shall  only  be 
done  thiough  the  xnatromentality  of  a  pnyafte 
■111,  which  can  undergo  an  investigation  in  a 
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Committee  upstairs.  With  regard  to  the  ob- 
jection that  no  trust  ought  to  be  transferred  to 
the  company  unless  the  parties  shall  have  di- 
rected it  in  the  will  or  instrument  creating  the 
trust,  let  me  answer  that,  by  reminding  the 
House,  that  there  is  a  clause  in  the  Bill  which 
provides  that  no  transfer  of  a  trust  can  be 
made  without  the  consent  of  the  persons  bene- 
ficially interested,  who  are  sui  juris  ;  and  if  they 
should  not  be  competent,  then  it  can  only  be 
done  with  the  consent  of  the  Court  of  Chancery. 
The  amendment  was  then  withdrawo,  and 
the  Bill  having  been  considered,  it  was  ordered 
to  be  read  a  third  time. 

With  regard  to  the  alleged  delay  in  opposing 
the  Bill,  and  taking  its  promoters  by  surprise, 
it  should  be  recollected  that  a  similar  measure 
was  opposed  last  year,  and  a  deputation  on  the 
subject  attended  the  Lord  Chancellor  before 
the  commencement  of  the  present  Sessions, 
The  attorneys  had  no  locu»  standi  before  the 
Select  Committee ;  but  the  Law  Members  of 
the  House  were  informed  of  the  objections  to 
the  Bill,  and  surely  it  is  competent  for  the 
House,  at  any  stage  of  the  proceedings,  to 
strike  out  or  amend  objectionable  clauses,  not 
only  on  the  consideration  of  the  Bill  as  amend- 
ed in  Committee,  but  on  the  third  reading. 


EXECUTIONS  UPON  JUDGMENTS 
AND  PROCESS  BILL. 

This  Bill,  just  introduced  by  Mr.  Crawford 
and  Mr.  Napier,  to  enable  execution  to  issue 
in  any  part  of  the  United  Kingdom  under  a 
judgment  obtained  in  any  Court  in  England, 
Spotland,  or  Ireland,  and  to  amend  the  law  as 
to  service  of  process  in  the  United  Kingdom, 
sets  forth  in  the  preamble,  that  by  affording  to 
her  Majesty's  subjects  in  England,  Ireland,  and 
Scotland  respectively  more  effectual  means  of 
enforcing  at  law  pecuniary  engagements  in  one 
country  by  persons  who  reside  or  possess  es- 
tates in  either  of  the  others,  greater  confidence 
will  be  placed  in  such  engagements,  and  the 
interests  of  her  Majesty's  subjects  throughout 
the  United  Kingdom  be  thereby  promoted. 

The  proposed  enactments  are  as  follow  :— 

I.  As  TO  Executions. 

Where  final  judgment  shall  have  been  ob- 
tained or  entered  up,  or  shall  hereafter  be  ob- 
tained or  entered  up,  in  any  of  the  Courts  of 
Queen's  Bench,  Common  Pleas,  or  Exchequer 
at  Westminster  or  Dublin  respectively,  or  in 
any  other  Court  of  Record  in  England  or  Ire- 
land respectively,  for  any  debt,  damsges,  costs, 
or  rent  which  shall  have  been  therebv  adjudg- 
ed to  be  paid,  on  production  to  the  senior 
Master  of  the  Court  of  Common  Pleas  at 


Dublin,  where  such  Judgment  shall  have  been 
obtained  or  entered  up  in  any  of  the  said 
Courts  in  England,  or  to  the  aenior  Master  of 
the  Court  of  Common  Pleas  at  Westminster, 
where  such  judgment  shall  have  been  obtained 
or  entered  up  in  any  of  the  said  Courts  in  Ire- 
land, of  a  memorial  of  such  judgment  in  the 
form  contuned  in  the  Schedule  A.  to  this  Act 
annexed,  signed  hj  the  proper  officer  of  the 
Court  where  such  judgment  has  been  obtained 
or  entered  up,  and  seiSed  with  the  seal  of  sucli 
Court,  and  on  the  production  of  an  affidavit  by 
the  person  or  persons  entitled  to  the  benefit  of 
such  judgment,  stating  the  names  and  descrip- 
tion of  the  party  or  parties  against  whom  such 
judgment  snail  have  been  obtained  or  entered 
up,  and  also  stating  the  amount  due  on  such 
judgment,  and  for  interest  thereon,  such  me- 
morial shall  be  registered  in  a  register  to  be 
kept  in  the  Court  of  Common  Pleas  in  Ireland 
and  at  Westminster  respectively  for  that  pur- 
pose, and  to  be  called  in  the  Court  of  Common 
Pleas  at  Dublin  "The  Register  for  English 
Judgments,"  and  to  be  called  in  the  Court  of 
Common  Pleas  at  Westminster  "  The  Register 
for  Irish  Judgments,"  and  such  memorial, 
when  so  registered,  shall  have  the  effect  of  a 
judgment  of  the  Court  in  which  it  is  so  regis- 
tered for  all  the  purposes  of  execution ;  s.  1. 

Where  any  order  shall  have  been  made  or 
shall  hereafter  be  made  by  the  Judge  of  any 
County  Court  or  District  County  Court  in 
England,  for  the  payment  of  any  sum  of 
money,  or  of  anv  costs,  charges,  or  expenses, 
otherwise  than  oy  instalments,  or  where  any 
decree  shall  have  been  pronounced,  or  shall 
hereafter  be  pronounced,  by  any  assistant  bar- 
rister in  Ireland,  under  the  provisions  of  the 
Act  14  &  15  Vict.  c.  57.  or  any  other  Acts  or 
parts  of  Acts  affecting  the  jurisdiction  of  such 
assistant  barrister,  for  the  payment  of  any  sum 
of  money,  or  of  any  costs,  charges,  or  expenses, 
otherwise  than  by  instalments,  on  proauction 
to  the  senior  Master  of  the  Court  of  Common 
Pleas  at  Dublin,  where  such  order  shall  have 
been  made  by  such  County  Court  Judge  in 
England,  or  to  the  senior  Master  of  the  Court 
of  Common  Pleas  at  Westminster  where  such 
decree  shall  have  been  made  by  such  assistant 
barrister  in  Ireland,  of  a  copy  of  such  order  or 
decree  signed  by  the  Clerk  of  the  Court  in 
which  it  was  made,  or  pronounced,  and  sealed 
with  the  seal  of  such  Court,  and  on  production 
of  an  affidavit  by  the  person  or  persons  entitled 
to  the  benefit  of  such  order  or  decree,  stating 
the  names  and  description  of  the  party  or 
parties  against  whom  such  order  or  decree  has 
been  obtained,  and  also  stating  the  amount  due 
on  such  order  or  decree,  such  order  or  decree 
shall  be  registered  in  a  register  to  be  kept  in 
the  Court  of  Common  Pleas  at  Dublin  and  at 
Westminster  respectively  for  that  purpose,  in 
like  manner  as  has  already  been  provided  in 
the  case  of  judgments  of  the  Courts  of  Queen's 
Bench,  Common  Pleas,  and  Exchequer  at 
Westminster  and  Dublin  respectivelv>  and  fo 
judgments  of  other  Courts  of  Recora  in  Eng- 
land and  Ireland  respectively,  and  such  order 
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or  decree  wheii  so  registered  shall  have  the 
effect  of  a  judgment  in  the  Court  in  which  it  is 
so  registered  for  all  the  purposes  of  execution ; 

8.2. 

Where  final  judgment  shall  have  heen  ob- 
tained or  entered  up  or  shall  hereafter  be  ob- 
tained or  entered  up,  in  any  of  the  Courts  of 
Queen's  Bench,  Common  Pleas,  or  Exchequer 
at  Westnainster  or  Dublin  respectivelv,  or  in 
any  other  Court  of  Record  in  England  or  Ire* 
land,  for  any  debt,  damages,  costs,  or  rent,  on 
production  at  the  office  kept  in  Edinburgh  for 
the  registration  of  deeds,  bonds,  protests,  and 
other  writs  registered  in  the  books  of  Council 
and  Session  of  a  memorial  of  such  judgment, 
in  the  form  contained  in  Schedule  A.  to  this 
Act  annexed,  signed  by  the  proper  officer  of 
the  Court  ^here  such  judgment  has  been  ob- 
tained or  entered  up  and  sealed  with  the  seal 
of  such  Court,  and  on  production  of  an  affi- 
davit, by  the  person  or  persons  entitled  to  the 
benefit  of  such  judgment  stating  the  names 
and  description  of  the  party  or  parties  against 
whom  such  judgment  has  been  obtained  or 
entered  up,  and  also  stating  the  amount  due  on 
such  judgment  and  for  interest  thereon,  such 
memorial  shall  be  registered  in  like  manner  as 
a  bond  executed  according  to  the  law  of  Scot- 
land, with  a  clause  of  registration  therein  con- 
tained ;  and  decreet  shall  be  interponed  to  such 
memorial  for  the  amount  of  such  judgment 
and  the  interest  due  thereon,  and  for  interest 
on  such  judgment  from  the  date  of  such  de- 
creet until  paid,  on  which  decreet  execution 
shall  pass  in  like  manner  as  execution  passes 
on  a  aecreet  interponed  to  such  bond,  and  shall 
have  the  like  effect  upon  and  against  the  per- 
son or  persons  against  whom  such  judgment 
shall  have  been  obtained,  as  if  he  or  they  had 
executed  such  bond ;  s.  3. 

Where   any  decree   shall  have  been  pro- 
nounced or  shall  hereafter  be  pronounced,  or 
any  order  shall  have  been  maoe  or  shall  here- 
after be  made,  for  the  payment  of  any  sum  of 
money,  or  of  any  costs,  charges,  or  expenses, 
by  the  High  Court  of  Chancery  of  England  or 
Ireland,  on  production  at  the  office  in  Edin- 
burgh kept  for  the  registration  of  deeds,  bonds, 
protests,  and  other   writs  registered  in    the 
books  of  Council  and  Session  of  an  office  copy 
of  such  decree  or  order  signed  by  the  proper 
office  of  the  Court  where  such  decree  or  order 
^vas  pronounced  or  made  and  sealed  with  the 
8sal  of  such  Court,  and  on  production  of  an 
affidavit  by  the  person  or  persons  entitled  to 
the  benefit  of  such  decree  or  order,  stating  the 
names  and  description  of  the  party  or  parties 
against  whom  such  order  has  been  obtained, 
and  also  stating  the  amount  due  on  such  decree 
or  order  for  interest  thereon,  such  decree  or 
order  shall   thereupon  be  registered  in  like 
manner  as  a  bond  executed  according  to  the 
law  of  Scotland,  with  a  clause  of  registration 
therein  contained,  and  decreet  shall  be  inter- 
poned to  such  decree  or  order  for  the  amount 
of  such  decree  or  order,  and  the  interest  due 
^eon,  and  for  interest  on  such  decree  or 
order  from  the  date  of  such  decreet,  on  which 
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decreet  execution  shall  pass  in  like  manner  as 
execution  passes  on  a  decreet  intmoned  to  such 
bond,  and  shall  have  the  like  efleet  upon  and 
against  ifhe  person  or  persons  named  in  such 
decree  or  order  as  if  he  or  they  had  executed 
such  bond  ;  s.  4. 

Where  an  order  or  decree  shall  have  been 
made  or  shall  hereafter  be  made  by  the  Judge 
of  any  County  Court  in  England,  or  by  any 
Assistant  Barrister  in  Ireland  as  aforesaid,  for 
the  payment  of  any  sum  of  money,  or  of  any 
costs,  charges,  or  expenses,  otherwise  than  by 
instalments,  on  production  at  the  office  in 
Edinburgh  kept  for  the  registration  of  deeds, 
bonds,  protests,  and  other  writs  registered  in 
the  books  of  Council  and  Session  of  a  copy  of 
such  order  or  decree,  signed  by  the  clerk  of 
the  Court  in  which  such  order  or  decree  was 
made  or  pronounced,  and  sealed  with  the  seal 
of  such  Court,  and  on  production  of  an  affi- 
davit by  the  person  or  persons  entitled  to  the 
benefit  of  such  order,  stating  the  names,  and 
description  of  the  party  or  parties  against  whom 
such  order  has  been  obtained,  ana  also  stating 
the  amount  due  on  such  ju^E^ont  for  prin- 
cipal, interest,  and  costs,  such  order  shall 
thereupon  be  registered  in  like  manner  as  a 
bond  executed  according  to  the  law  of  Scotland, 
with  a  clause  of  registration  therein  contained ; 
and  decreet  shall  be  interponed  to  such  order> 
on  which  execution  shall  pass  in  like  manner 
as  execution  passes  on  a  decreet  interponed  to 
such  bond,  and  shall  have  the  like  effect  upon 
and  against  the  person  or  persons  named  in  such 
order  as  if  he  or  they  had  executed  such  bond ; 
8.  5. 

On  production  to  the  senior  Master  of  the 
Court  of  Common  Pleas  at  Westminster  or 
Dublin  of  an  extract  of  any  decreet  of  the  Court 
of  Session  in  Scotland  which  shall  have  been 
obtained  or  shall  hereafter  be  obtained  for  the 
payment  of  any  debt,  damages,  or  costs,  or  for 
the  payment  of  any  money  in  an  action  for  the 
payment  of  money  in  the  said  Court  of  Session, 
signed  by  the  principal  extractor  of  the  Court 
of  Session,  and  sealed  with  a  Seal  to  be  pro- 
vided and  kept  for  the  purpose  at  the  office  of 
the  said  principal  extractor  of  the  Court  of 
Session,  or  on  production  of  an  extract  of  an^ 
decreet  of  registration  in  the  books  of  Council 
and  Session  which  shall  have  been  obtained  or 
shall  hereafter  be  obtained,  signed  by  the 
principal  keeper  of  the  general  register  of 
deeds,  bonds,  protests,  and  other  writs  re- 
gistered in  the  books  of  Council  and  Ses- 
sion, and  sealed  with  a  seal  to  be  provided  and 
kept  at  the  office  of  the  said  principal  keeper 
of  the  general  register,  or  on  production  of  an 
extract  of  any  decreet  of  any  Sheriff'  Court  or 
Burgh  Court  in  Scotland  which  shall  have  been 
obtained  or  shall  hereafter  be  obtained  for  the 
payment  of  any  debt,  damages,  or  costs,  or  for 
the  payment  ot  any  money,  signed  by  the  clerk 
of  such  Sheriff*  or  Burgh  Court,  and  sealed 
with  a  seal  to  be  provided  and  kept  for  that 
purpose  at  the  office  of  such  clerk,  and  on  pro- 
duction of  an  affidavit  by  the  person  or  per- 
sons entitied  to  the  benefit  of  such  decreet, 
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etatinpf  the  tuoMs*  and  descnptioii  of  die  party 
or  parties  agaioet  whom  such  decreet  has  been 
obtained^ aodial^O  stating  the  amount  due  on 
such  deci«et,  euch  eactrect  ehidl  be  regietered 
in  a  regieter  to  be  ke|tt  in  the  Court  of  Com- 
mon Pleas  at  Westminster  and  Dublin  respec- 
tively for  that  purpose,  and  to  be  called  the 
Be^ster  for  Scotch  JudgmentSy  and  such  ex- 
tract when  so  registered  shall  have  the  effect 
of  a  judgment  of  the  Court  in  which  it  is  so 
registered  for  all  the  purposen  of  execution  : 
provided  always,  that  where  a  note  of  suspen- 
sion of  any  such  decreet  of  any  Sheriff  or 


f ally  neglects  to  appear  to  auch  writ,  or  that  ke 
is  living  oat  of  the  joriadiction  d[  the  aid 
Courts,  in  order  to  defeat  and  delay  his  credi- 
tors, to  direct  from  time  to  time  that  the  plain- 
tiff shall  be  at  liberty  to  proceed  in  the  action 
in  such  manner  and  subject  to  such  oondilians 
as  to  such  Court  or  Judge  may  eecsni  fit, 
having  regard  to  the  time  allowed  to  such  de- 
fendant to  appear  being  reasonable,  and  to  the 
other  circumstances  off  the  case:  prorided 
alwajrs  that  the  plaintiff  shall,  and  he  is  faefi^y 
reqwred,  to  prove  the  amount  of  the  debt  or 
damages  claimed  by  him  in  such  action,  either 


Burgh  Court  shall  have  been  passed  or  a  sist   before  a  jury  or  upon  a  writ  of  inquiry,  or 
of  execution  shall  have  been  granted  thereon  !  before  one  of  the  Masters  of  the  said  Cowls, 


by  ihe  eaid  Court  of  Session,  or  any  Judge 
thereof,  on  the  production  of  a  certificate 
under  the  hand  of  the  cleric  to  the  Bill  Cham- 


in  the  manner  provided  in  the  said  Act  last 
above  mentioned,  according  to  the  mture  of 
the  case,  as  such  Court  or  Judge  may  direct. 


her  of  the  Court  of  Session  of  the  passing  of  |  and  the  making  such  proof  shall  he  a  condi- 


such  note  or  the  granting  of  such  sist,  to  a 
Judge  of  ihe  Court  in  which  such  extract  of 
stich  decreet  has  been  registered,  execution  on 

such  T^(i8t«red  extract  shall  he  stayed  until  a  . _ 

eertificate  he  produced  under  the  hand  of  the  Common  Law  in  Ireland,  '*  incase  it  sliaU  be 
said  clerk  that  8«ieh  soit  had  been  recalled,  or, '  made  to  appear  by  affidavits  to  the  satis&ction 


tion   precedent  to   his  obtaining  judgnaent; 
s.  7. 

By  the  16  &  17  Vict.  c.  113,  it  is  provided, 
that  in  any  action  in  the  Superior  Courts  of 


where  the  note  of  suspension  has  been  passed, 
until  there  be  produced  an  extract  unaer  the 
hand  of  the  pcioeipal  Extractor  of  the  Court  of 
Session  of  a  decreet  of  the  said  Court  repelling 
the  reasons  of  suspensioa ;  s*  6. 

II.  Sbryicb  of  Pnocsss. 

In  any  action  brought  in  any  of  her  Majesty's  plaint  in  manner  therein-before  prescribed,  aad 


of  the  Court  in  which  tiie  action  is  attached, 
or  in  vacation  of  any  Judge  of  any  of  tie  ssid 
Courts,  that  any  defimdaot  in  any  smnmaas 
and  plaint,  the  cause  of  action  in  respect  of 
which  the  same  shall  have  issued  having  arisen 
within  the  jurisdiction  of  the  Court,  has  mot 
been  ser^^ed  with  the  writ  of  summons  and 


Courts  of  Queen's  Bench,  Common  Pleas,  or 
Exchequer  at  Westminster,  where  there  is  a 
cause  of  action  which  arose  within  the  juris- 
diction or  m  respect  of  a  breach  of  contract 
made  within  the  jurisdiction,  and  where  the  de- 
fondant  resides  in  Scotiaud  or  Jreland,  it  shall 
be  lawful  for  the  plaintiff  to  issue  a  writ  of 
Summons  sf^ainst  such  defendant,  in  the  same 
manner  as  it  is  now  competent  for  a  plaintiff  to 
issue  a  writ  of  summons  against  a  defendant, 
being  a  British  subject,  who  resides  out  of  the 
jurisdiction  of  the  said  Courts,  in  any  place 
exceptioif  England  and  Scotland,  under  the 
provisions  of  the  Act  15  &  16  Viet  c.  76,  and 
all  the  iMTOvisions  of  the  said  kst-mentioned 
Act  with  r^rard  to  writs  of  summons  issuing 
out  0[  the  said  Courts  shall  be  applicable  to 
any  writ  of  snoHnons  issuing  out  of  the  said 
Courts  under  the  provisions  of  this  Act ;  and 
^uch  writ  shall  be  in  the  fova  contained  in 
tiie  schedule  (B.)  to  tlas  Act  annexed,  and 
shall  bear  tlie  endorsement  contained  in  the 
said  form.;  and  the  time  for  appearance  by 
the  defendant  shaU  be  regulated  by  the  dis- 
tance from  Englaad  of  the  place  where  the  de- 
fendant is  residue;;  and  it  shall  be  lawful  for 
the  Cooit  or  a  Jis^ge,  upon  b«ng  satisfied  by 
affidavit  that  there  is  a  cause  of  action  which 
arose  within  tiie  jorisdiction,  or  in  respect  of 
a  bkresdi  of  contract  aasde  within  the  jurisdic- 
tion, sod  that  the  writ  was  personally  served 
upon  the  defeadsBt,  or  that  reasonable  sfforta 
were  made  to  effset  personal  service  thereof 
upon  the  defendant*  and  that  it  same  to  his 


Itnowle^fe*  a»d  either  that  the  defendant  wil-JCoiirts  of  Conmon  Law  in  Ix^aiMl  m  viuch 


has  not,  according  to  the  ex^eacy  thereof  ap- 
peared and  taken  defence  to  the  action,  and 
that  dne  and  proper  means  were  need  to  serve 
such  writ  in  tne  manner  aforesaid,  or  that  nch. 
defendant  is  out  of  the  jurisdiction  of  theCooit, 
and  can  be  propeily  served  throngh  or  «pen 
any  agent  or  representative,  or  any  maneger  of 
the  real  or  personal  estate  of  such  deliuidant 
within  such  jurisdiction,  or  hss  removed  to 
avoid  service,  or  on  any  other  good  and  avffi- 
cient  grounds,  it  shall  be  lawful,  upon  an  ap- 
{^ication  made  at  any  time  while  the  said  wgrit 
shall  be  in  force*  for  such  Court  or  Jadge  to 
authorise  such  substitution  of  service  thmogh 
the  Post  Office,  or  in  any  manner  and  with 
such  extension  of  time  for  sendee  and  defence 
as  to  them  or  him  shall  seem  fit;  and  that  die 
taxing  officer  shall  allow  reasonable  costs  en 
such  proceeding  for  substituting  service  or 
effecting  such  service  as  the  Court  shall  have 
directed  or  deemed  good,  and  that  in  d^fegalt 
of  appearance  and  defence  by  sach  defendvit 
in  due  time  it  shall  be  lawful  for  the  plamtiff 
to  proceed  thereon  as  is  thereinafter  provided:" 
and  it  is  expedient  to  provide  for  the  sonries  of 
snch  writ  of  summons  and  plaint  on  a  defend- 
ant, resident  in  England  or  Scotland,  wbo  en- 
not  be  properly  served  through  or  npea  say 
agent  or  representative,  or  any  manager  id  die 
real  or  personal  estate  of  snch  defendaai  with- 
in the  jurisdiction  of  the  said  Courts  and  sibo 
has  not  reoMHred  to  avoid  service,  be  it  ennelad, 
that  in  esse  it  shall  be  made  to  appear  bf  affi- 
davit to  the  satiafection  of  any  of  ttie  '' 
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an  aelkMi  it  atlaelied,  or  in  Taetfiatt  of  «iif  of 
the  Judges  of  anj  of  tfie  otid  Conrti,  that  any 
defendant  in  any  summons  and  plaint,  the 
cause  of  action  in  respect  of  which  the  same 
shall  hare  issued  having  arisen  within  the  ju- 
risdiction of  the  Court,  or  heing  in  respect  of 
a  breach  of  contract  made  within  such  jutisdic- 
tion,  is  resident  out  of  the  juritdiction  of  the 
Court  in  England  or  Seotlsnd,  and  that  auch 
defendant  cannot  be  properly  senred  throngh 
or  upon  any  agent  or  representative  or  any  ma- 
i»0Br  of  the  real  or  personal  estate  of  each 
defendant  within  such  jurisdiction,  it  shall  be  | 
lawful,  upon  an  appheation  made  at  any  time 
while  the  said  writ  shall  be  in  force,  for  such  i 
Court  or  Judge  to  authorise  such  writ  to  be  { 
ssrved  upon  aneh  defsadant  in  England  or 
Scotland,  in  such  manner  and  with  such  exten- 
son  of  ttme  for  eervice  and  defence  as  to  ^em 
or  him  ahull  seem  fit,  and  the  Taiing  Master 
ahall  allow  reasonable  costs  on  aach  proceed- 
inga  for  eflheting  such  service  as  the  Court 
•hall  hare  directed  or  deemed  good;  and  in 
dstah  of  aa  appearance  and  defence  by  such 
defsodant  in  due  time  it  shall  be  lawful  tor  the 
plaintiff  to  proceed  thereon  aa  in  the  above 
iast-iecitod  Act  provided;  s,  8. 

In  any  |iersonal  action  brought  in  the  Court 
of  fiession  in  Scotland  to  recover  any  debt, 
damages,  or  other  money,  fthen  there  is  a 
<um  of  action  which  aroae  within  the  juriadic- 
tion  of  the  Court  of  Session,  or  in  reapect  of  a 
brBBch  of  a  contract  made  within  auch  jurisdic- 
tion, and  where  the  defenderreaidea  in  England 
or  Ireland,  hi  shall  be  lawful  for  the  pursuer  to 
rMeaaummons  containing  the  same  iudmei^  as 
are  at  preaent  required  by  law  in  the  aaid  Court 
of  Seasion  in  a  anmmons  agahist  a  party  furth 
of  Scotland,  and  which  shall  be  served  in  the 
aaaw  manner ;  provided  alwaya,  that  m  addi- 
tion to  edictal  aervice  a  notice  of  such  sum- 
mons together  with  a  copy  thereof  shall  be 
•erved  peraonally  on  ancn  defender  by  any 
parson  competent  in  England  or  Ireland  to 
aerve  any  writ  of  aummona  20  daya  before  the 
aunmona  ahall  be  called  in  Coort,  and  it  ahall 
fhsrenpon  be  lav^ful  to  proceed  in  auch  action 
meommoii  form;  provided  alao,  that  where 
te  defender  haa  not  entered  appearance  to 
OQch  aummona,  it  ahall  be  the  duty  of  the 
devk  to  the  procees  to  tranamit  the  aame  to 
*ha  Lord  Ordinanr,  who  ahall  take  the  caae  to 
oitMsnrfam,  and  if  the  Lord  Ordinary  ahall  be 
Mliifted  wkh  the  prodoctiona  made  with  the 
^imena  and  condescendence,  he  ahall  pro- 
tiavnce  decreet  in  terma  of  the  libel ;  but  if 
«ot  so  aatiafied  the  Lord  Ordinary  ahall  direct 
*ach  further  evidence  on  the  part  of  the  pnr- 
VttnTyaad  in  auch  manner  aa  the  Lord  Ordinary 
nqrdeem  neceaaary;  and  10  daya*  notice  of 
wflat  of  proof  ahall  be  aerved  peraonally  on 
wdofenctar  in  the  aame  manner  aa  haa  already 
"MB  provided  for  in  caae  of  aerviee  of  notice 
of  anaunona;  and  any  decreet  obtained  under 
ws  f^baive  proviaiona  shall  have  Iheeame  effMt, 
^•H  intents  and  pnrpoaea,  aa  a  decreet  pro- 
1  by  the  Lord  Ordinary  en  foro  ttmira' 
^9. 


HI.  Afpidavits,  bbfors  whom  swonii. 

All  aflSdaviU  required  by  this  Act  may  be 
sworn  before  any  person  before  whom  affida- 
vits intended  to  be  used  in  the  course  of  any 
proceeding  in  the  High  Court  of  Chancery  in 
England  or  Ireland,  or  the  Courts  of  Qaeen's 
Bench,  Common  Pleas,  or  Exchequer  at  West- 
minster or  in  Ireland,  or  in  the  Court  of  Session 
in  Scotland,  may  now  be  sworn ;  s.  10. 

IV.  Skcubity  pob  Cobts. 

It  shall  not  be  necessary  for  any  plundff  hi 
any  of  the  Courts  of  England,  resident  in  Ire- 
land or  Scotland,  or  any  plaintiff  in  any  of  the 
Courts  in  Ireland,  resioent  in  England  or 
Scotland,  to  fhid  security  for  costs,  nor  shall  it 
be  necessary  for  any  panuer  in  any  of  the 
Courts  in  Scotiand,  resident  in  England  or 
Ireland,  to  sue  by  or  aiet  a  mandatory  or  other- 
wise to  find  aecurity  for  expeneee ;  nor  ahall  It 
be  neceseary  for  any  defender  in  any  of  the 
Courts  in  Scotland  residing  in  England  or  Ire- 
land, to  sist  a  mandatory,  or  otherwise  to  find 
security  for  expenses;  s.  11. 

In  any  action  brought  in  any  Conrt  of  Bng- 
hind,  Ireland,  or  Scotland,  on  any  judgment 
or  decree  which  might  be  regiatered  under  thia 
Act  in  the  country  in  which  such  action  ia 
brought,  the  party  bringing  auch  action  shall 
not  recover  or  be  entitled  to  any  costs  of  suit, 
unles  the  Court  in  which  such  action  shall  be 
brought,  or  some  Judge  of  the  same  Conrt 
shall  otherwise  order;  s.  12. 

Punishment  of  forgery  of  signature  of  ofimr 
of  Court;  8.  13. 


SECOND  COMMON  LAW  PRO- 
CEDURE  BILL. 

We  now  condade  the  extracts  from  thk 
Bill  by  giving  the  clauses  relating  to  Writs 
of  Mandamus  and  Prohibition,  and  the  pro- 
oeedinga  thereon,  with  several  clauses  whidi 
could  not  be  conveniently  arranged  under 
any  of  the  former  heads  of  the  BUI. 

VIII.  Mandamus. 

The  plaintiff  in  any  action  in  any  of  the 
Superior  Courts,  except  Replevin  and  Eject- 
ment, may  endorse  upon  the  writ  and  copy  to 
be  served  a  notice  that  the  plaintiff  intende  to 
claim  a  Writ  of  Mandamus,  and  the  plaintiff 
may  thereupon  daim  in  the  declaration,  either 
together  with  any  other  demand  which  may 
now  be  enforeed  m  auch  action,  or  separatelv, 
a  Writ  of  Mandamus  commanding  the  defeno- 
ant  to  fulfil  any  duty,  in  the  fulfilment  of  which 
the  plaintiff  is  individually  interested,  and 
wluch  may  now  or  at  anv  time  hereafler  be 
capable  of  being  enforeed  oy  maadamua  iaaned 
out  of  the  Court  of  Queen's  Bench ;  s.  68. 

The  declaration  in  such  action  shall  set  forth 
sufficient  grounds  upon  which  such  claim  ia 
founded,  and  ahall  aet  forth  that  the  plaintiff 
is  individually  interested  therein,  and  that  he 
auatuna  or  may  sustain  damage  by  the  non- 
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performance  of  eucli  daty»  and  that  perfonn- 
ance  thereof  has  been  demanded  by  him,  and 
refused  or  neglected ;  b.  69« 

The  pleadings  and  other  proceedings  in  any 
action  in  which  a  Writ  of  Mandamus  is  claimed 
shall  be  the  same  in  all  respects,  as  nearly  as 
may  be,  and  costs  shall  be  recoverable  by 
either  party,  as  in  an  ordinary  action  for  the 
recovery  of  damages ;  s.  70. 

In  case  judgment  shall  be  given  to  the  plain- 
tiff that  a  mandamus  do  issue,  it  shall  be  lawful 
for  the  Court  in  which  such  judgment  is  given, 
besides  issuing  execution  in  the  ordinary  way 
for  the  costs  and  damages,  also  to  issue  a  pe- 
remptory Writ  of  Mandamus  to  the  defendant, 
commanding  him  forthwith  to  perform  the 
duty  to  be  enforced ;  s.  71- 

The  Writ  need  not  recite  the  declaration  or 
other  proceedings,  or  the  matter  therein  stated, 
but  shall  simply  {command  the  performance  of 
the  duty,  and  in  other  respects  shall  be  in  the 
form  of  an  ordinary  Writ  of  Execution,  except 
that  it  shall  be  directr<i  to  the  party  and  not  to 
the  Sheriff,  and  may  be  issued  in  term  or  vaca- 
tion, and  returnable  forthwith ;  and  no  return 
thereto,  except  that  of  compliance,  shall  be 
aUowed,  but  time  to  return  it  may,  upon  suffi- 
cient grounds,  be  allowed  by  the  Court  or  a 
Judge,  either  with  or  without  terms ;  s.  72. 

The  Writ  of  Mandamus  so  issued  as  afore- 
said shall  have  the  same  force  and  effect  as  a 
.  peremptory  Writ  of  Mandamus  issued  out  of 
the  Court  of  Queen's  Bench,  and  in  case  of 
disobedience  may  be  enforced  by  attachment; 
s.  73. 

'  The  Court  may,  upon  application  by  the 
plaintiff,  besides  or  instead  of  proceeding 
against  the  disobedient  party  by  attachment, 
durect  that  the  Act  required  to  be  done  may  be 
done  bv  the  pfaintiff,  or  some  other  person  ap- 
pointea  by  the  Court,  at  the  expense  of  the  de- 
fendant; and  upon  the  Act  being  done,  the 
amount  of  such  expense  may  be  ascertained  by 
the  Court,  either  by  Writ  of  Inquiry,  or  Re- 
ference to  a  Master,  or  Judge  of  a  County 
Court,  as  the  Court  or  a  Judge  may  order; 
and  the  Court  may  order  pajrment  of  the 
amount  of  such  expenses  and  costs,  and  en- 
force payment  thereof  by  execution ;  s.  74. 

Nothing  herein  contained  shall  take  away 
the  jurisdiction  of  the  Court  of  Queen's  Bench 
to  grant  Writs  of  Mandamus ;  nor  shall  any 
Writ  of  Mandamus  issued  out  of  that  Court 
be  invalid  by  reason  of  the  right  of  the  prose- 
cutor to  proceed  by  action  for  mandamus 
under  this  Act ;  s.  75. 

Upon  application  by  motion  for  any  Writ  of 
Mandamus  in  the  Court  of  Queen's  Bench, 
the  rule  may  in  all  cases  be  absolute  in  the 
first  instance,  if  the  Court  shall  think  fit;  and 
the  writ  may  bear  teste  on  the  day  of  its  issu- 
ing, and  may  be  made  returnable  forthwith, 
whether  in  term  or  vacation,  but  time  may  be 
allowed  to  return  it,  by  the  Court  or  a  Judge, 
either  with  or  without  terms ;  s.  76. 

The  provisions  of  "  The  Common  Law  Pro- 
cedure Act,  1852,"  and  of  this  Act,  so  far  as 
they  are  applicable^  shall  apply  to  the  plead- 


ings and  proceedings  upon  a  PrerogatiTe  Writ 
of  Mandamus  issued  by  the  Court  of  QoeeD*s 
Bench;  8.77. 

IX.  Prohibition. 

In  all  cases  of  breach  of  contract  or  other 
injury,  where  the  party  injured  is  entitled  to 
maintain  and  has  brought  an  action,  he  may, 
in  like  case  and  manner  as  hereinbdfoTe  pro- 
vided with  respect  to  mandamus,  claim  a  writ 
of  injunction  against  the  repetition  or  coDtmn- 
ance  of  such  breach  of  contract,  or  other  injiiry, 
or  the  committal  of  any  breach  of  contract  or 
injury  of  a  like  kind,  arising  out  of  the  same 
contract,  or  relating  to  the  same  property  or 
right ;  and  he  may  also  in  the  aame  action 
include  a  claim  for  damages  or  other  redress ; 
s.  79. 

The  writ  of  summons  in  such  action  shall 
be  in  the  same  form  as  the  writ  of  summons  in 
any  personal  action,  but  on  every  such  writ 
and  copy  thereof  there  shall  be  endorsed  a 
notice  that  in  default  of  appearance  the  plain- 
tiff may,  besides  proceeding  to  judgment  and 
execution  for  damages  and  costs,  apply  for 
and  obtain  a  writ  of  injunction ;  s.  80. 

The  proceedings  in  such  action  shall  be  the 
same  as  nearly  as  may  be,  and  subject  to  the 
like  control,  as  the  proceedings  in  an  action 
to  obtain  a  mandamus  under  the  provisions 
hereinbefore  contained;  and  in  such  action 
judgment  may  be  given  that  the  writ  of  in- 
junction do  or  do  not  issue  as  justice  nuj  re- 
quire; and  thereupon  the  Hke  proceeaings 
may  be  taken  to  issue  and  enforce  such  writ 
as  may  now  be  taken  upon  a  judgment  in  pro- 
hibition; 8.  81. 

It  shall  be  lawful  for  the  plaintiff  at  any 
time  after  the  commencement  of  the  action, 
and  whether  before  or  after  judgment,  to  apply 
exparte  to  the  Court  or  a  Judge  for  a  writ  of 
injunction  to  restrain  the  defendant  in  such 
action  from  the  repetition  or  continuance  of 
the  wrongful  act  or  breach  of  contract  com- 
plained of,  or  the  committal  of  any  breach  of 
contract  or  injury  of  a  like  kind,  arising  out  of 
the  same  contract,  or  relating  to  the  same  pro- 
perty or  right ;  and  such  writ  may  be  granted 
or  denied  by  the  Court  or  Judge  upon  such 
terms  as  to  the  duration  of  the  writ,  keeping 
an  account,  giving  security,  or  otherwise,  as  to 
such  Coiu't  or  Judge  shall  seem  reasonable  and 
just:  Provided  always,  that  any  order  for  a 
writ  of  injunction  made  by  a  Judge,  or  any 
writ  issued  by  virtue  thereof,  may  be  dis- 
charged or  varied  or  set  aside  by  tne  Court, 
on  application  made  thereto  by  any  party  dis- 
satisfied with  such  order ;  s.  82. 

It  shall  be  lawful  for  the  defendant  in  any 
cause  in  any  of  the  Superior  Courts,  in  whicn 
if  judgment  were  obtained  he  would  be  entitled 
to  unconditional  relief  against  such  judgment 
on  equitable  grounds,  to  plead  the  facts  which 
entitle  him  to  such  reliel  by  way  of  .defence, 
and  the  said  Courts  are  hereby  empowered  to 
receive  such  defence  by  way  of  plea;  s.  83. 

Any  such  matter  which,  if  it  arose  before  or 
during  the  time  for  pleading,  vrould  be  an  an- 
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8wer  to  the  action  by  way  of  plea,  may,  if  it 
arise  after  the  lapse  of  the  period  during  which 
it  coold  be  pleaded,  be  set  ap  by  way  of  audUd 
quereld;  s.  84. 

The  Court  or  a  Judge  may  give  relief  on  like 
grounds,  without  plea  or  trnditd  auertld^  upon 
a  summary  application  by  the  aefendant,  in 
cases  where  it  shall  appear  to  the  Court  or 
Judge  upon  investigation  that  there  is  no  real 
and  bond  fide  doubt  or  dispute  as  to  the  law  or 
facts  of  the  case;  s.  85. 

In  case  anv  defence  is  set  up  which  the  de- 
fendant mignt  be  restrained  from  setting  up 
by  a  Court  of  Equity,  it  shall  be  lawful  for  the 
Court  or  Judge,  by  rule  or  order  to  be  made 
in  a  summary  way  on  motion,  to  restnun  the 
making  of  such  defence,  or  to  make  such  rule 
or  order  thereon  as  to  such  Court  or  Judge 
shall  appear  to  be  just,  subject  to  such  appeal 
as  aforesaid  ;  s.  86. 

The  plaintiff  may  reply,  in  answer  to  any 
plea  of  the  defendant,  facU  which  absolutely 
avoid  such  plea  upon  equitable  grounds; 
8.87. 

X.  Specific  delivery  of  Chattels. 

Hie  Court  or  a  Judge  shall  have  power,  if 
they  or  he  see  fit  so  to  do,  upon  the  application 
of  tne  plaintiff  in  any  action  for  the  aetention 
of  any  chattel,  to  order  that  execution  shall 
israe  for  the  return  of  the  chattel  detained, 
without  giving  the  defendant  the  option  of  re- 
taining such  chattel  upon  paying  the  value  as- 
sessed, and  that  if  the  said  chattel  cannot  be 
fouid,  and  unless  the  Court  or  Judge  should 
otherwise  order,  the  sheriff  shall  distrain  the 
defendant  by  all  his  lands  and  chattels  in  the 
said  sheriff's  bailiwick,  till  the  defendant  ren- 
der such  chattel,  or,  at  the  option  of  the  plain- 
tiff, that  he  cause  to  be  made  of  the  defendant's 
goods  the  assessed  value  of  such  chattel;  pro- 
vided that  the  plaintiff  shall,  either  by  the 
same  or  a  separate  writ  of  execution,  be  enti- 
tled to  have  made  of  the  defendant's  goods 
the  damages,  costs,  and  interest  in  such 
action;  s.  78. 

XL  Actions  on  lost  Instruments. 

In  case  of  any  action  founded  upon  a  bill  of 
exchange  or  other  negotiable  instrument,  it 
shall  he  lawful  for  the  Court  or  a  Judge  to 
order  that  the  loss  of  such  instrument  shall 
not  be  set  up,  provided  an  indemnity  is  given, 
to  the  satisfaction  of  the  Court  or  a  Judge,  or 
a  Master,  against  the  claims  of  any  other  per- 
son upon  such  negotiable  instrument ;  s.  88. 

XII.  Jurisdiction  under  Shipowners' 
Act. 

The  Superior  Courts,  or  any  Judge  thereof, 
°^^>  upon  summary  application,  by  rule  or 
order,  exercise  such  and  the  like  jurisdiction 
as  may,  under  the  provisions  of  an  Act  of  Pai«> 
uunent  made  and  passed  in  the  53rd  year  of 
the  reign  of  his  Majesty  King  George  the  3rd, 
intituled  ''An  Act  to  limit  the  Responsibility 
w  shipowners  in  certain  Cases,"  be  exercised 
'>y  any  Court  of  Equity ;  s.  89- 


XIIL  Miscellaneous  Clauses. 

Fahe  evidence, — Any  person  who  shall,  upon 
any  examination  upon  oath  or  affirmation,  or 
in  any  affidavit  in  proceedings  under  this  Act, 
wilfully  and  comiptiy  give  false  evidence,  or 
wilfully  and  corrupUy  swear  or  affirm  anything 
which  shall  be  false,  being  convicted  thereof, 
shall  be  liable  to  the  penalties  of  wilful  and 
corrupt  perjury ;  s.  dO. 

Execution  to  fie  6ai7.— Writs  of  execution 
to  fix  bail  may  be  tested  and  returnable  in  va- 
cation; s.  91. 

Scire  facias  on  judgment  of  assets  in  future, 
— Proceedings  against  executors  upon  a  judg- 
ment of  assets  in  future  may  be  had  and  taken 
in  the  manner  provided  by  "The  Conmion 
Law  Procedure  Act,  1852,"  as  to  writs  of  re- 
vivor ;  s.  92. 

Courts  may  appoint  sittings. — ^The  Superior 
Courts  may  appoint  and  hold  sittings  either  in 
banc,  or  for  the  trial  of  issues  in  fact  by  Judge 
or  jury,  at  any  time  or  times,  whether  in  term 
or  vacation,  not  being  between  the  10th  of 
August  and  the  24th  October';  s.  93. 

Imendments.—li  shall  be  lawful  for  the  Su- 

Jerior  Courts  of  Common  Law,  and  ever^r 
udge  thereof,  and  any  Judge  sitting  at  Nisi 
Prius,  at  all  times  to  amend  all  defects  and 
errors  in  any  nroceedings  under  the  provisions 
of  this  Act,  wnether  there  is  anything  in  writ- 
ing to  amend  by  or  not,  and  whether  the  de- 
fect or  error  be  that  of  the  party  applying  to 
amend  or  not;  and  all  such  amendments  mav 
be  made,  with  or  without  costs,  and  upon  such 
terms  as  to  the  Court  or  Judge  may  seem  fit ; 
and  all  such  amendments  as  maj  be  necessary 
for  the  purpose  of  determining  m  the  existing 
suit  the  real  question  in  controversy  between 
the  parties  shall  be  so  made ;  s.  94. 

General  rules  may  be  made  hy  the  Judges, — 
It  shall  be  lawful  for  the  Judges  of  the  said 
Courts,  or  any  eight  or  more  of  them,  of  whom 
the  chiefs  of  each  of  the  said  Courts  shall  be 
three,  from  time  to  time  to  make  all  such  gene- 
ral rules  and  orders  for  the  effisctual  execution 
of  this  Act,  and  of  the  intention  and  object 
hereof,  and  for  fixing  the  costs  to  be  allowed 
for  and  in  respect  of  the  matters  herein  con- 
tained, and  the  performance  thereof,  as  in  their 
judgment  shdl  be  necessary  or  proper,  and 
for  that  purpose  to  meet  from  time  to  time  as 
occasion  may  require :  Provided  that  nothing 
herein  contained  shall  be  construed  to  restrain 
the  authority  or  limit  the  jurisdiction  of  the 
said  Courts  or  of  the  Judges  thereof  to  make 
rules  or  orders,  or  otherwise  to  regulate  and 
dispose  of  the  business  therein ;  s.  95. 

New  forms  qf  writs  and  other  proceedings, — 
Such  new  or  altered  writs  and  forms  of  pro- 
ceedings may  be  issued,  entered,  and  taken,  as 
may  by  the  Judges  of  the  said  Courts,  or  any 
eight  or  more  of  them,  of  whom  the  chiefs  of 
each  of  the  said  Courts  shall  be  three,  be 
deemed  necessary  or  expedient  for  giving  effect 
to  the  provisions  hereinbefore  contained,  and 
in  such  forms  as  the  Judges  of  such  Courts 
respectively  shall  from  time  to  time  think  fit  to 


MO 
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orders  and  audi  wsita  mni  proceedi^cs  shall 
be  acted  upon  and  enforced  in  such  and  the 
«Esie  manner  as  writs  and  proceedings  of  the 
«aid  Courts  are  now  acted  upon  and  enforced, 
•or  as  near  thereto  as  the  circttawtsneea  of  t!ie 
case  will  admit ;  and  any  existing  writ  or  pro- 
ceeding the  form  of  which  shall  Iw  in  any  ma 
tter  alteied  in  pursuance  af  this  Act  shall  nen 
theless  be  of  the  same  force  and  liitue  as  if  no 
alteration  had  been  made  therein,  exeept  as  far 
as  the  effect  thereof  may  be  varied  by  tnit  Act  j 
«.  96. 

Interpretation  of  terms ;  s.  97. 

Commencement  of  Act,  24th  October,  1654 ; 
«.96. 

Short  title,  "The  Second  Common  Law 
Procedure  Act,  1854 ;"  s.  99. 

Act  not  to  extend  to  Ireland  or  Scotland ; 
8.  100. 

NOTES  ON  RECENT  STATUTES. 

COMMON   LAW  TROCBDURB  ACT. 

BXNBWAL  OP  WBIT  BXPIBBD   BBFOBB  ACT 
CAMEINTO   OPERATION,   8.   19* 

Held,  that  the  renewal  of  a  writ  of  ffiuamons 
which  expired  before  the  24th  Oct.,  1852,  when 
the  15  &  16  Vict.  c.  76,  came  into  operation, 
must,  in  order  to  save  the  Statute  of  limita- 
tions, be  effected  according  to  the  old  practice 
(a  Wm.  4,  c.  39>  8.  10),  by  alias  and  plnries 
writs,  and  not  nnder  the  12th  section  of  the 
ncent  Statute.  Gapp  y.  Ao5tiuoB,  12  C  B. 
«28. 


ORDBR  POR  LIBBRTY  TO  PROCBBO  ON  QUAAI 
BBRVICB   OP  SUMMONS   UNDBR  B.  17« 

The  order  under  the  15  &  16  Yiet  e.  76,  s. 
17f  that  the  plaintiff  be  at  liberty  to  proceed  as 
if  personal  service  had  been  effected  of  the  writ 
of  aummons,  is,  where  the  matter  be  plain,  ab- 
aolnte  in  Uie  first  instance.  Jerms,  CJ^  said  : 
— '*^There  may  be  cases  where  the  Co«rt  woald 
not  be  justified  in  allowing  the  plaintiff  to  pro- 
ceed as  upon  a  personal  service,  but  still  whm 
there  is  enough  to  call  upon  the  defendant  to 
■how  cause  why  the  order  should  not  bevMide. 
This  proceeding  is  given  in  lieu  of  the  old 
mode  of  compelling  ^ipearance  by  distrii^^. 
The  distringas,  it  is  to  be  observed,  g»re  the 
party  notice ;  therefore  it  should  aoemtiMt  the 
order  under  this  Statute  ought  in  some  wi^  to 
give  the  defendant  notice.  On  the  ofher  hand, 
it  is  difficult  to  see  how  such  notice  Is  to  be 
gim,  seeing  that  the  order  is  made  ogdgr  niwn 
it  appears  that  aU  due  diligeuoe  has  been  used 
to  serve  the  writ,  and  the  par^  keeps  out  of 
thn  way.  Upon  tiie  whol^,  therefoKe^  Ijsb  no 
r  for  sondng  tlis  soIb  or  onhc    Jh^ 


olqect  of  tiie  new  pwetice  was  to  BBve  4 
If  we  are  stfisfied  dwt  the  writ  casne  to  the 
knowledge  of  the  defendant,  and  thai  he  evades 
service,  surely  he  has  all  the  notice  that  can 
nasonaUy  bei«|uured.  All  Uist  the  pbmtiff 
wants,  is  the  authority  of  the  Court  to  pioceed 
as  if  there  had  been  a  personal  service.*'  Bar- 
ringer  y.  Hndle^,  12  0.6.720. 


•BCnOir  51,  ABOt.iBHIKG  BPBCIAI. 
KBRB,  NOT  RBTBOSPECmrX. 

Qumre,  whether  the  15  &  16  Vict.  c.  76, «. 
51,  which  enacts,  that  "no  pleading  shaU  be 
deemed  msaffieientfor  any  defect  which  could 
heretofore  only  be  objected  to  by  opedal  de- 
murrer," is  retrospective  ?  *  Jetmgs  ▼.  iMoaa, 
12  C.  B.  70A- 

NOTES  ON  EQUmr  FRACnCE. 

BNTRY  or  MARRXAOB  OF  INFANT  DBFEND- 
ANT  ON  BBGOBD,  UNDBB  ORDSB  44  OF 
▲UOOSff  7«  iSfii. 

Bt  a  settiement  on  the  marriage  of  a  defend- 
ant, the  dividends  on  a  firnd  in  Court,  which 
were  directed  to  be  paid  to  her  for  life  er  atntiZ 
lurtiier  order,  with  liberty  to  apply,  were  vasted 
in  her  for  her  s^Munte  use.  A  petition  was 
then  preaeoted  by  her  and  her  hni^Mnd  for  an 
order  to  pay  the  dividends  to  ho-  sepante  use* 
and  for  the  entry  on  the  record  of  a  statement 
of  such  marriage,  and  tiie  nature  and  eflfoct  of 
the  settiement  under  the  44th  Order  of  Aiv 
7,  1862.  The  VifiB-Oumcellor  Stmmrt  made 
die  Older  as  to  die  receipt  of  the  divideods, 
but  said,  diat  '<  H  was  not  intended  by  the  44tb 
Order  to  subject  the  plaintiff,  who  is  domms 
UHs,  to  be  controlled,  at  the  instance  of  my 
defendant,  aa  to  tiie  mode  in  which  he  shoiild 
amend  bos  bUL"*  LangdA  v.  QiU,  I  Smak& 
Giffardt  24. 

OBOBB    ABOQUrrn     FOB    POBBGLOAHBOB.'*' 

omcisARATWK   mrnsB  •nmcnss'  act, 

1860,  WBBBS    MOBT6AOCNB  OCT  IIV  /«- 

ttiBDienasi. 

Deianlt  having  been  node  by  the  xnortgagor 
in  the  payment  of  the  amount  due  to  thevmort- 
gagee  on  the  day  q[»eciiied  by  the  deerea  in  a 
foredasare  suit,  the  Vico-Chaneellor  Siami  m 
mdmg  the  arderof  fofeckanre  afaaolnle,  le- 
taed  to  add  a  dedantion  under  die  13  4 14 
Tict  c  60,  a.  80,  thnt  the  mor^g^ior,  vdio  aw 


'  8eeJPSBAsni«.S(MslH;,aiLBvJ:«N.S« 
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4Mt  «f  tbe  jitnidictio^f  wm  a  trmtee  for  tke 

moTtgag^ee,  obsenriog,  that  *'  any  such  order, 
if  made*  must  be  made  on  a  separate  applica- 
tion." Smitk  V.  Bom^ker,  1  Smale  &  Giffurd, 
73. 


OBJECTIONS  TO  HOLDING  THE 
CHANCERY  SITTINGS  AT  WEST- 
MINSTER. 

Tax  Junior  Equity  Bar  jointly  with  (he  In. 
corporated  Law  Society  on  behalf  of  the  aoli- 
citorsy  bare  applied  to  the  Lord  Chancellor  to 
continue  the  sittings  in  Lincoln's  Inn  during 
the  en£uing  Easter  and  Trinity  Terms. 

The  following  is  the  memorial  of  the  aoli- 
dlors  :-* 
To  ike  Bigkt  Houtmrable  the  Lord  Higk  Ckam- 

eelhr,  ^c. 
The  Memorial  of  the  undersigned  SoFicitors 
practising  in  the  High  Court  of  Chancery. 
IShbwbth, — That  very  great  inconvenience 
and  less  of  lime  are  occasioned  to  bairiatcfs 
and  sohcilors  practising  in  the  Conrt  of  Chan- 
cery by  the  sittings  of  the  Judges  being  held 
at  a  distance  from  the  Chambers  of  the  Master 
of  the  Rolls,  the  several  Vice-Chancellors, 
Masters  in  ordinary,  and  Taxing  Masters,  Ihe 
fiigistrars.  Record  and  Writ  Oflke,  and  other 
offices  in  which  the  business  of  the  Court  is 
transacted. 

That  the  Chambers  of  Counsel  are  situate  in 
or  near  Lineoki's  Inn,  and  tbe  offices  of  fonr- 
fifths  of  tbe  eolicitors  practtsiiig  in  Ihe  Courts 
of  Equi^  are  also  in  that  vicinity. 

That  the  alterations  in  regard  to  the  practice 
and  mode  of  oroceeding  before  the  several 
^odgm  at  Chambers  cannot  be  satisfactorily  and 
ttpeditiously  eoodoeled  mdess  Uie  eiuings  of 
the  Courts  are  continued  at  Lincoln's  Inn. 

Your  Memoriiliate  therefore  most  respect- 
^^  anbrait  to  your  Lordship  that  it  would 
much  facilitate  and  expedite  the  conduct  of  pro- 
Cessional  business  in  Eouity,  if  yov  Lordship 
ead  the  other  Judges  of  the  Court  would  be 
pleased  to  direct  that  as  well  during  the  Ses- 
non  of  Parliament  as  at  other  times  tne  sittings 
<if  theCoert  of  Chancery,  be  holden  in  L»- 
ooId's  Ina  and  Rolls  Yard  as  themMteon- 
teaient  from  their  central  position*  both  for  the 
pnblic  and  the  Profession. 
And  your  Memorialists  wilt  ever  pray.  Bee. 
[Sigiied  by  "the  moel  eminent  fins  m  rn^ad- 
toM  prndimg  m  Ihe  Inns  of  Court  aad  li- 
ciiiity.    Seep.  483> /Niar.] 


teCSUm.    mt 


1.  Return  of  the  total  aim  due  or  paid  for 
salaries  and  offiee  ezpeMes,  under  the  Act  6  ^ 
6  Vict  c.  108,  since  tiie  passing  of  the  aaiA 
Act;  and  also  of  the  total  sum  pud  for  coak- 
pensatien  for  loss  of  office  and  profits  to  offioen, 
under  tbe  same  Act,  since  the  pasmng  theivoC 
np  to  the  25di  day  of  November,  1653,  via.. 
Total  sum  paifd  for  salaries  and        £       «•  tf. 

office  espenses,  under  tiie 
above  Act,  in  the  Court  of 
Chancery,  dnce  the  passing 
of  tbe  Act.  up  to  the  25th  day 
of  November,  1853*  .  .  3S1,639  4  6 
Total  sum  paid  for  compensa- 
tion for  loss  of  offices  and 
profits  to  officers,  under  the 
same  Act,  since  the  paasiiig 
thereof,  up  to  the  25th  day 
of  November,  1B53     •      .    437t3l7  19    I 

£788,957     3     7 

2.  Return  of  the  total  sums  paid  to  each  of 
tbe  sworn  clerks  appointed  Taxing  Masters,  for 
salary  and  compenratioa,  under  the  same  AcC 
since  the  passing  thereof,  np  to  tiie  95di  dw^ 
November,  1853,  via.,  £       a.  v. 

To  George  Gatty     .      .  68,811    6    6 

To  Henry  Ramsay  Bunes  79,343  17  11 

To  John  Wainewright  .  66,084  13  11 

To  Richard  MiUs      .     .  72,476    7    7 

£286,716     5  It 
These  sums  are  induded  in  the  toUl  sums 
due  and  paid  for  salaries  and  compensation  for 
loss  of  office. 

3.  Retnm  of  the  annual  amount  of  compen- 
aa^tts  awarded  to  each  of  the  said  Taaing 
Masters  under  the  said  Act,  in  the  event  of 
their  ceasing  to  hold  the  said  office,  and  of  the 
annual  aums  to  be  paid  to  the  personal  ra|ire- 
sentatives  to  eadi  of  them  as  compenaadon 
after  their  deaths,  and  for  what  number  of 
years  after  their  deaths  such  payments  to  theur 
personal  repraeenutives  are  to  continue,  and 
oMtofwhat  funds,  and  by  whom,  sncfa  pay- 
menls  for  salary  and  eompensationa  are  now 
made  and  to  be  madew  vis.,  £     s.  4. 

Baines,  Henry  Ramsay .  .  5,403  2  B 
To  his  representative  .  .  2,701  11  6 
Gatty,  George  ....  5,424  14  4 
To  his  representative  .  .  2,718  7  ^ 
Mills,  Riclmrd  ....  4,935  9  7 
To  bis  representathre  .  .  2,467  14  10 
Wsinewright,  John  .  .  .  4,500  5  1 
To  his  lepresentatire  .  .  2^50  2  7 
The  payments  to  the  representatives  contmue 

fer  seven  years.    The  'Whole  are  paid  ooft  of 

tiie  Bmtors'  Fee  Fund. 


PARLIAMENTARY  RETUBNS  RELA- 
TING TO  THE  COURT  OF  CHAN 
CERY. 


TnlaUesring 
hssamadetoFic 
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*  lliis  sum  does  not  include  the  amoant  d[ 
ei^enses  from  ihe  9Sth  November,  18S2,  to 
25th  November,  1853,  as  smce  that  time  thegr 
are  not  distinguishable  from  the  expenses  of 
dw  «ihar  offiiMs  of  the  Omrt,  hqt  it  indndoi 
a  sum  of  68,358/.  148.  U.,  psid  to  stationers 
for  capyiniu-^^  V^^^^^^  dayofNovwa* 
her,  lasa. 
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4.  Return  of  the  dates  and  substances  of  all 
orders  of  Court  for  the  reduction  of  fees  in  the 
Court  of  Chancery  made  since  the  passing  of 
the  Act  5  &  6  Vict.  c.  103,  with  the  estimated 
amount  per  annum  of  ^uch  reductions,  and  the 
estimated  total  amount  saved  to  the  suitors 
thereby  from  the  date  of  the  said  orders  re- 
spectively to  November,  1853,  viz.. 

Order  of  22nd  March,  1844 : 

This  order  reduced  the  charge  upon  copies 
made  in  the  office  of  the  Clerks  of  Records  and 
Writs  from  lOd,  to  Sd  per  folio,  and  the  total 
reduction  effected  from  1845  to  1853  inclusive 
amounts  to  46,7652.  7«'  ^d. 

Order  qf  IBth  April,  1844 : 

This  order  reduced  the  charge  upon  copies 
made  in  the  office  of  the  Examiners  from  Is.  2d. 
to  Bd.  per  folio,  and  the  reduction  effected  in 
eight  years  has  been  8,210/.  19«. 

Order  of  2lst  June,  1844 : 

This  order  reduced  the  charge  upon  copies 
made  in  the  office  of  the  Clerks  of  Records  and 
Writs,  and  also  upon  copies  made  in  the  office 
of  the  Eicaminers,  from  Sd>  to  6d.  per  folio. 
The  reduction  effected  in  nine  years  nas  been 
49,502/.  lOs.  Sd. 

Order  oflZth  November,  1844  : 

This  order  reduced  the  charge  upon  copies 
made  in  the  office  of  the  Clerks  of  Records  and 
writs,  and  also  upon  copies  made  in  the  office 
of  the  Examioers,  from  6d.  to  4<f.  per  folio. 
Reduction  in  nine  years,  49,502/.  10«.  Sd, 

Order  of  I2th  February,  1845  : 
This  order  reduced  the  per  centage  upon  the 
amount  of  bills  of  costs,  as  taxed,  which,  by 
an  order  of  the  26th  of  October,  1842,  was 
made  payable  in  the  Taxing  Masters'  offices, 
from  4/.  to  3/.  per  cent.  Reduction  effected, 
40,631/.  5s, 

Order  of  3rd  March,  1847  : 
This  order  reduced  the  charges  upon  copies 
made  in  the  Report  Office  from  9d,  to  4d.  per 
folio.     Reduction  effected  thereby  in  seven 
years,  32,666/.  Ss,  4d. 

Order  of  23rd  February,  1850  : 
This  order  reduced  the  fees  taken  in  the 
office  of  the  Principal  Secretary  to  the  Lord 
Chancellor.      Reduction   effected  thereby  in 
.three  years,  8,703/.  4s.  4d, 

Order  of  22nd  March,  1851 : 

This  order  reduced  and  abolished  fees  in  the 
offices  of  the  Masters  in  Ordinary,  the  Taxing 
Masters,  the  Registrars,  the  Master  of  Reports 
and  Entries,  the  Clerks  of  Affidavits,  the  Exa* 
miners,  and  the  Clerks  of  Records  and  Writs. 
Reduction  effected  thereby  in  two  years,36,700/. 
5s,  Sd, 

Orders  of  22nd  March,  IS51,  and25th  October, 
1852: 

These  orders  reduced  and  abolished  fees  in 
all  the  offices  of  the  Court  of  Chancery.    Re- 


duction effected  thereby  in  1853,  36,672/.  15«. 
9d. 

The  reductions  thus  effected  in  the  fees  pre- 
viously paid  by  the  suitors  have  amounted  in 
the  last  nine  years  to  309,356/.  7s.  Id. 

The  paymente  to  the  four  swora  dcrks 
above  named  up  to  the  25th  of  last  November 
for  salaries  amounted  to  76,108/.  13«.  2d.,  and 
for  compensation  to  210,607/.  I2s.  3d. 


GENERAL  AND  LEGAL  EDUCATION. 

To  the  Editor  of  the  Legal  Observer. 

Sir,— In  your  number  of  the  Legal  Ob- 
server of  the  25th  of  March,  I  find  you  have 
very  fully  gone  into  the  above  question,  but  I 
must  say  it  will  be  very  unfur  and  moat  un- 
just if  the  gentlemen  now  under  articles  of 
clerkship  are  to  be  subject  before  they  can 
become  attorneys,  to  an  examination  upon 
"  literary  and  seienUJic  attunmenta." 

If  such  an  examination  be  requisite,  let  it  be 
as  you  suggest,  before  their  articles  are  regis- 
tered, or  let  it  come  into  operation  at  the  ex- 
piration of  6ve  years,  and  then  the  jiarty  might 
consider  whether  or  not  it  would  be  worth 
while  making  the  attempt;  but  I  think  yoa 
must  see  that  it  would  fall  very  hard  upon  a 
parent  who  has  not  only  paid  the  stamp,  but  a 
premium  of  300/.,  and  a  loss  of  five  years'  ser- 
vice, maintenance,  &c.  Had  such  an  escanuna- 
tion  been  known,  I,  for  one,  might  not  have 
placed  my  son  in  a  profession  which,  to  say 
the  most  of,  is  not  a  very  lucrative  one  aa  it  at 
present  stands. 

Trusting  that  I  may  see,  by  your  assistance, 
the  threatened  evil  stayed,  or  modified  aa  sug- 
gested, 

I  am.  Sec, 
A  Constant  Subscbibsr. 


Sir, — Observing  the  recent  paragraphs  in 
the  newspapers  regarding  the  'general  as  well 
as  legal  examination  of  persons  applying  to  he 
admitted  as  attorneys,  I  b^  permission  to  state 
my  case  in  your  influential  journal.  I  have 
been  articled  four  years,  and  latterly  have  been 
anxiously  preparing  myself  for  the  day  of  trial. 
Many  of  my  acquaintances  leave  their  studies 
to  the  last  six  or  eight  months,  but  in  hopes  of 
passing  creditably,  I  have  already  devoted  aD 
my  spare  time  for  the  last  year  to  the  reading 
of  such  law  works  as  I  understand  will  bear 
on  the  questions. 

It  would  be  very  hard  to  compel  me  to  lay 
aside  my  legal  studies,  and  obtain  instruction 
in  languages.  I  confess  that  I  did  not  proceed 
far  in  classical  studies,  and  have  neglected  them 
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1 1  entered  the  Rrofession.  A  clerk  might 
in  the  first  year  or  two  of  hia  clerkship  devote 
some  time  to  general  studies ;  bnt  whilst  en* 
g^ed  in  an  office  of  considerahle  practice^ 
where  I  am»  and  I  trusty  usefully  exerting  my- 
self for  my  employer  as  well  as  myself»  it  would 
now,  at  a  late  stage  of  my  term,  he  very  in- 
jarions  to  alter  my  course. 

I  may  be  mistaken^  but  I  trust  I  have 
already  acquired  such  general  knowledge  as 
win  be  useful  in  the  practice  I  expect  to  ob« 
tain»  and  therefore  I  respectfully  protest  against 
the  new  regulations  applying  to  persons  who 
have  senred  several  years  of  their  clerkship. 
The  examination  into  classical  and  mathema* 
tical  knowledge  ought  indeed  to  precede  the 
contract  of  professional  service. 

An  Articlsd  Clkbk. 


SELECTIONS  FROM  CORRE- 
SPONDENCE. 

"widow's  ADlflSSION  TO   COPTHOLD8. 

A  gentieman  dies,  leaving  by  his  will,  pro- 
perly attested,  his  widow  certain  copyhold 
hereditaments  as  tenant  for  life.  The  will  is 
contested  by  his  heir-at-law  witii  the  widow ; 
in  consequence  of  which  she  is  prevented,  when 
she  comes  before  the  steward  of  the  manor  for 
admission,  from  paying  the  fine  incident  to  it. 
Is  the  steward  bound  to  admit  her  ? 

Incoonitus. 


SCOTCH   LAW   OF  If ABRIAOS. 

Your  correspondent  "  E.  H.  C."  is  mis- 
taken as  to  the  Scotch  Law  of  Marriage.  If 
the  father  married  the  mother  of  the  daughter 
bom  a  bastard,  the  latter  would  no  doubt  be 
le^timated,  but  not  from  birth.  It  is  obvious 
that  were  she  legitimated  from  her  birth,  that 
there  would  be  two  vaUd  marriages  subsisting 
at  the  same  time.  It  were  well  if  your  cor- 
respondents would  consult  the  authorities 
before  they  pronounced  their  opinions  of  Scotch 
law.  A  Scotch  Advocatb. 


CHANCERY  SITTINGS  IN  EASTER 
AND  TRINITY  TERMS. 

Tub  Lord  ChanceUor,  on  the  29th  March, 
tud,  that  he  proposed  to  sit  at  Westminster  on 
the  first  day  of  Term,  as  usual;  but  it  might 
be  for  the  convenience  of  the  Bar  to  know  that, 
in  compliance  with  what  his  Lordship  under- 
stood as  the  wishes  of  the  great  majority,  tiiat 
he  intended,  during  the  remainder  of  the  Term* 
to  direct  the  Sittings  of  the  Court  to  be  in  Lin- 
coln's Inn.  His  Lordship  confessed  that  he 
adopted  tiiis  course  with  regret,  as  producing  a 
separation  of  the  Common  Law  and  Equity 


Bar;  but  as  it  was  the  earnest  wish  of  a  large 
majority  of  Equity  counsel,  he  felt  himself 
constrained  to  abandon  his  own  prepossessions 
and  make  the  concessions  they  required. 

Mr.  Bolt  observed,  that  he  understood  his 
learned  friend  Mr.  Selwyn,  who  had  exerted 
himself  much  in  this  matter,  represented  him 
as  being  almost  the  sole  dissentient.  Now, 
personally,  he  did  not  care  anything  about  the 
change,  but  he  did  look  with  regret  on  tiiis, 
perhaps,  permanent  separation  of  the  Legal  and 
Equity  Bai*. 

The  Lord  Chancellor  also  regretted  the  se- 
paration, but  the  question  had  been  pressed 
on  him  as  one  in  which  the  Bar  were  almost 
unanimous  in  favour  of  the  change,  and  he^had 
yielded  to  their  wishes. 

Mr.  Wigram  and  Mr.  Lee  observed,  that  tiie 
outer  Bar  were,  they  believed,  quite  unanimous, 
in  favour  of  the  continued  Sitting  in  Lincoln's 
Inn,  and  very  few  of  the  inner  Bar  objected. 

Tht  Lord  Chancellor,  as  that  was  so,  con* 
sented  that  the  Sitting  should  be  in  Lincoln's 
Inn  for  the  next. two  Terms;  it  was,  however, 
an  experiment,  and  he  reserved  the  right  of  re- 
turning to  the  ancient  practice  if  he  found  it 
expedient. 

The  Memorial  of  the  Solicitors  in  support  of 
this  change  of  Sitting  in  the  ensuing  Terms, 
will  be  found  at  page  421,  ante.  It  was  pre- 
sented to  the  Lord  Chancellor,  on  Tuesday  last, 
by  the  Incorporated  Law  Society. 


NOTES  OF  THE  WEEK. 


prbsidbnt  of  poor  law  commission. 

It  is  much  to  be  regretted  that  Mr.  Baines, 
the  President  of  the  Board  of  Commissioners, 
has  felt  it  necessary  to  resign  his  office,  in  con- 
sequence of  the  Government  having  determined 
to  extend  the  Law  of  Settlement  and  Removal 
Bill  to  Scotland  and  Ireland,  in  regard  to 
which  no  communication  was  made  to  Mr. 
Baines,  who  had  bestowed  much  labour  on  the 
English  Bill,  and  which  had  been  framed  with 
the  sanction  of  the  Government,  independentiy 
of  Ireland  and  Scotland. 

We  are  glad  to  learn  that  this  resignation 
has  been  withdrawn,  at  least  for  the  present, 
upon  the  explanation  of  Lord  Palmerston,  that 
the  Irish  BiU  would  be  a  separate  measure. 

RBCORDBBSHIP   OP  BRISTOL. 

The  Recordership  of  Bristol,  vacated  by  the 
election  of  Mr.  Crowder  to  the  Bench,  has  not 
yet  been  filled  up,  pending  the  consideration  of 
a  memorial  to  the  Home  Office  upon  the  sub- 
ject of  the  emoluments  of  the  office. 

It  is,  however,  believed,  that  Mr.  Seijeant 
Kinglake  will  be  appointed,  in  which  event  Mr. 
Coleridge  would  nrobabhr  Bucceed  the  learned 
seijeant  as  Recorder  of  Exeter. 


RECENT   DE^GISIOItS  IN.  THE  SUPERIOR  COURTS. 


DrysdaU  v.  Mace.    MarcH  16, 1854. 

8PXCIPICPBRPORMANCS.— MISDBSCBIPTZON 
12f  CONDITIONS  OP  8ALB  OF  ANNUITT 
CBAROBD  ON  PROPBBTT.— «■&  ON  PBO- 
BUeriON  OF  MBMOBXAI.  FOR  INFORMA- 
TION OF  COURT. 

Where  the  ctmditiens  on  the  sale  of  property 
stated  it  to  be  charged  with  a  V^fe  ammuity, 
whereas  the  annuity  was  for  four  Uoes;  and 
^  Jives  and  life  of  the  smnriaorw  and  msr- 
m9or .'  Held,  ajfirwmy  the  dseition  of 
Viee-Chancellor  Stuart,  dismiswmy  a  timm 
^  tie  vendor  f^r  a  spedyie  perfnmanee, 
that  the  title  was  not  one  which  oonid  be 
forced  on  a  pnrohaserm 

The  Comrt  reqmred  the  prodnetion  of  the  mo- 
marial  for  their  own  it^formntUm,  and  it 
wns  not  ashed  for  by  the  melUmt  or  tho 
respondent,  hM,  that  the  officer  from  the 
Meeord  Ofiee,  where  it  had  been  deposUed, 
being  executed  more  tikin  15  years  ago, 
wuM  not  ekmn  a  fee  of  two  gnineasfbr  its 
production  mwter  the  FubUe  Records^  Acty 
1  <5-2  Vict.  e.  94,  s.  9. 

In  this  appeal  from  the  decision  of  Vice- 
ChanceQor  Stuart,  dismissing  a  claim  by  the 
vendor  for  the  specific  performance  of  an 
agreement  for  the  purchase  by  the  defendant 
of  certain  property,  it  appeared  that  one  of  the 
conditions  of  sale  unoer  which  the  property 
was  put  up  to  auction  stated  that  it  was  sub- 
lect  to  a  life  annuity,  and  that  the  purchaser 
nad  refused  to  complete  on  the  annuity  in 
<jue8tion  proving  to  be  for  four  lives  and  te 
lives  and  life  of  the  survivors  and  survivor. 
Th^r  lordships  having  sent  for  the  memorial 
of  the  annuity  frooi  the  Qerk  of  Elnrolments, 
it  was  ascertained  to  be  at  the  Rewrd  Ofl54», 
having  been  executed  more  than  15  years  ago, 
and  the  ofEcer  from  the  Rolls'  Chap^  had  only 
produced  it  upon  the  undertaking  of  die  ap- 
pellant's solicitor  for  the  payment  of  the  fee  of 
two  guineas,  which  he  demanded  under  the! 
Ftibhc  Records'  Act  (1  &  2  Vict.  c.  94,  s.  9). 

Malins  and  T.  Stevens  in  support  of  the 
appeal. 

The  Lords  Jiutiees  (without  calling  on  Bacon 
and  Younge  for  the  reapondent)  said,  that  the 
title  was  not  one  whiciC  cotdd  be  forced  on  a 
purchaser,  and  the  appeal  was  accordingly  dis- 
missed. With  reference  to  the  fee  claimed  by 
the  officer  for  the  production  of  the  memorial, 
it  wae  not  produced  in  the  ordinarv  acceptation 
of  tlie  word  as  it  was  not  requirea  by  the  ap- 
pdant  or  the  respondent,  but  by  the  Court  for 
their  information,  and  was  not  therefore  pay- 
able. 


WTFS   ON    DBFA1TI.T  in    OSOBV  OF  COB- 


The  Incnmbered  Sstnte^  Cbwiiwfueu  i  iei 
Mi— d  OR  order  nisi  en  M.  and  his  vafejet 
payment  qfasrnn  qf  money,  wider  tie  U 
4*  13  Viet.  e.77>itnd  the  order  had  bm 
enroUed  m  this  Court  on  the  partiesmakka 
difanlt  and  coming  to  this  eonntry:  Hdd, 
an  aetiomfor  an  attadnnent  agakut  tk 
parties,  that  the  procem  eauld  only  item 
against  M. 
This  was  a  motion  for  an  order  on  the 
Clerk  of  Records  and  Writs  to  issue  an  attach- 
mest  against  a  Mr.  Mole  and  his  wife,  pans- 
ant  to  ^  ordemtft  of  die  Inccunbered  Eitalei' 
Commissioners  under  the  12: 8c  13  Vict  c  77f 
for  the  payment  within  14  days  of  a  som  of 
monev,  and  in  which  default  had  been  made, 
and  tne  parties  had  come  to  this  country.  The 
order  had  been  enrolled  in  this  Court  (report- 
ed ante,  p.  403). 
Barrett  in  support. 

The  Lords  Jnstiees  said,  that  the  process 
could  only  issue  against  the  husband,  as  it  ims 
in  a  matter  and  not  in  a  suit. 


Lewis  V.  Clowes.    March  17»  18, 1854. 

MORTOAQBSe'  F088B88ION  ONDBB  FOSF- 
CL08URB  B«CR«B  AND  IN  BIGHT  OF 
MORTGAGOR. — 8TATUTB  OF  LIMITATIONS. 

Certain  property  was  devised  by  his  fatkers 
will,  dated  m  1818,  to  Thnotky  L.  on  tke 
death  of  his  mother,  and  he  had  mortysged 
the  same  to  the  defkndanis,  who  in  1834 
obtained  a  foreciosmre  decree,     h  1859, 
another  will,  dated  in  1820,  was  discm- 
ed,  under  which  the  plainHff^  the  tetteteft 
grandson,  wasentitied  on  the  deteiuiinUm 
of  the  l^e  estate,  and  this  will  was  prwei 
and  probate  reooked  of  the  other:  Hddt 
on  bill  filed  to  reeooer  possession  agded 
the   mortaagees,  that  the  posssssm  ^ 
Timothy  U  mnst  be  reckoned  as  that  (f^ 
dtfendenls,  and  that  thertfdrt  the  Ststutt 
of  Lbnitations  tras  a  bar  to  thsncooarjf  v 
thepropeety^  and  the  bill  was  ditmissei 
wit n  costs. 
On  the  death  of  the  testator  in  18S1,  aeiU 
was  found  dated  in  1818.  whereby  he  derisstf 
certain  property  to  his  wife  foe  life,  with  le- 
mainder  on  her  death  to  his  son  Timothy 
Lewis,  who  it  appeared  had  mortgaged  the 
sanae  at  variooe  times  to  a  larKS  amoont^  me 
in  1834  the  mortga§eee  obuined  a  iioieelanif 
decree  and  obtained  possession  of  the  property 
Another  win  dated  in  May,  1820,  was  however 
«_      BT   -^f    »  diacevered  in  1852,  whereby  the  proper^** 

In  re  Keogh  s  Estate;,    9Carch  16,  t854.        given,  oa  the  determination  ef  the  wifb's  life  <»- 
I9CUMBBRB  D  bstatrb'  ACT.-— MOTION  FOB  I  ^^  ^  the  testator's  grttndsea>.  Willian  l^ 
ATTACHMBNT    AGAINST   HUSBAND   AND  ['The  will  was  duly  provsd  in  the  Pttc«0>^*^ 


8wptri&r  CmmU:  KSi^^T.  C.  JSnhriiqf. 


Court,  and  nnobato  of  the  fianner  wfll  wu  m- 
foked.  Mr.  W.  Lewi*  now  filed  this  bill 
against  the  mortgagees  to  raeorer  possession 
c3  the  property. 

Smfell,Pigg9tt,  and  Smfthe  for  theplaindff; 
JZ.  Palmer  and  Ampkktt  for  the  defendants; 
Skoplcr  for  the  tmstees. 

llie  Matter  qftke  BolU  said,  that  the  eflTect 
of  the  foreclosure  decree  was  to  place  the  mort- 
gagees in  exactly  the  same  poution,  with  refer* 
oaos  to  the  property,  as  the  mortgagor  stood. 
The  adverse  possession  of  the  plaintiff's  father 
most  therefore  be  reckoned  as  that  of  the  de- 
fendants, and  the  Statute  of  Ldmitations  was 
consequently  a  complete  bar  to  the  recovery  of 
the  property.  Although  the  case  was  a  very 
unfortunate  one,  there  wia  no  alternative  but 
to  cKsoiiaa  dk^  bill  with  coata. 


Reeoeg  v.  Bmker.    Mardi  23»  1854. 

WILL.  —  CONSTRUCTION.  —  ABSOLUTS  GIFT 
TO  WTFK. — PRSCATOBT  TRUST. 

A  tnUUor  gave  the  rendtae  of  Mt  property  to 
his  wife,  "  her  heire  amd  aeeigne  far  ever, 
hemg  saiufied  that  if  it  please  Qod  to  take 
mejtrst,  she  will  Aapose  of  the  same,  by 
triuor  otheneise,  «•  a  fwr  amd  equiiabie 
maimer  to  our  mdted  relations,  bearimg 
m  mind  that  My  rehtkms  are  generally 
m  better  worldly  eiremnstafufes  than  her 
(mm:"  Held,  that  the  wife  took  absolutely, 
and  thai  there  was  no  trust  created, 
Thx  testator,  by  his  will,  gave  the  residue 
of  his  property,  whether  freehold  or  personal, 
ato  payment  of  his  funeral  and  testamentary 
expenses  and  debts,  to  his  wife,  ''her  heirs  and 
usupa  for  ever,  being  satisfied  that  if  it  please 
God  to  take  me  first,  she  will  £spose  of  the 
mne,  by  will  or  otherwise,  in  a  feir  and  equit- 
able manner  to  our  united  relations,  bearing  in 
mind  that  my  relations  are  generally  in  better 
vvrlcQy  drcamstances   than  her  own.*     A 
joestion  now  arose,  whether  thu  was  an  abso- 
mtsffif 


M 


The  testator,  by  his  wiO,  gave  and  bequeath- 
ed to  hie  wife  «'tftB  drridends  wtncfa  riu^or 
may  happen  to  beeome  doe  and  payable  in  her 
limme*^  on  certain  bank  stock  and  amraities, 
and  after  her  decease  « aU  anbeeqnent  dhi. 
denda"  in  tmsl  as  therein  directed.  Uiion 
tho  death  of  Ae  teatator'e  widow,  a  question 
whether  her  reprenentatives  were  entitled 
the  4  &  5  Wm.  4,  c.  32,  to  an  apportion*. 
msat  of  &e  dividends  due  np  to  the  time  of  her 


J  and  FT.  W.  Cooper  for  the  plaintiffs ; 
nowpell,  ft.  Palmer,  Hallett,  Jervis,  T.  Stevens, 
^mU,  F.  P.  Jforrif ,  Qiffard,  Drmce,  BovUl, 
Cofe,  Deumap,  and  Shdtbeare,  /mi.,  for  otiier 
pvties ;  lAoyd,  Rogers,  and  TWretf,  eontrit. 

TheJtfos/ero/fAeRoilff  said,  that  the  gift 
vu  absolute,  and  tiiat  no  trust  was  created. 


TyrrOl  v.  Clarke.    Jan.  17, 1854. 

▼U.L.-—CON8TRUCTXON. — APPORTIONMRNT 
or  DIVZDRND8  ON  DBATH  Or  TSNANT  VOR 
LUR. 

Atututorbemieathedto  km  w^e  " the diui 
ohiehshedlor 


dradb  whiek  shall  or  sMy  higppen  to  became 
*i9  and  payable  iu  her  l^eHme"  m^cerimm 
9toek,  and  after  her  deeeaee*' all  smbsefueui 
dMndi  '*  » tmsi  as  ''— ^^ --' — " 


BaUy  and  F.  S.  Williams  for  the  plaintiffs  ; 
C  HaU  for  the  widow's  representatives ;  Lee, 
J.  F.  Prior,  and  Bagshame  for  the  insiduary 
legatees. 

The  Ftef^Ctoice^rssid,  that  there  must  be 
an  apportionment,  unless  where  the  testator 
"  expressly  stipulated,"  or  used  terma  ao  dear 
aa  would  amoudt  to  an  express  stipnlatioa 
that  none  should  take  place,  and  that  it  waa 
not  sufficient  to  infer  such  intention  from  the 
vnll,  and  in  the  present  case  there  must  there- 
foie  be  an  apportionment. 


Held,  Mar,  on  her  deaih,  her  ngifwailv* 
'Wb  were  enHUed  io  «s  apjiorlfonsisat 
VMler  the^^S  Wm.  4,  e.  22. 


In  re  Bradford  Grammar  SehooL    March 
3,  1854. 
CHARirr. — INVRSTMENT  IN   LAND  IN  FB1» 
8IHP1.X    UNDBR  ACT  OP    PARLIAMBNT. — 
LAND   HXLD   POR  LONG  TBRH  OP   YBAB8. 

The  governors  of  a  eharitjf  were  empowered 
by  private  Act  of  ParUameni  to  lay  out 
swylus  moneys  in  the  purchase  of  lands 
held  in  fee  single  or  eqjy  holds :  Hdd,  thai 
thetf  eoM  not  iuvest  in  land  the  title  to 
whteh  was  deduced  from  a  deed  of  parti' 
tion,  dated  in  1801,  which  contained  a  re- 
ckal  thai  the  parties  thereto  were  seised  in 
fee  simple  or  otherwiee  toell  entitled  for  a 
long  term  of  years,  (dthough  the  ckUf  clerk 
aert^M  snch  hmrchase  would  be  most  be- 
u^fUsiak 

Bt  their  private  Act  of  Parliament,  the  go- 
vernors of  the  above  school  were  empowered 
to  aeO  1^  charity  lands,  and  to  build  a  new 
school-house,  and  to  invest  the  surplus  in  the 
purchase  of  land  held  "  in  fee  simple  "  or  cppy- 
Dolds.  It  appeared  from  the  chief  clerk's  cer- 
tificate that  tiie  purchase,  which  was  proposed 
by  the  petitioners  of  certain  land  in  IQrkbv 
Mallam,  Yorkshire,  would  be  most  beneficial, 
but  that  the  titie  was  deduced  from  a  deed  of 
partition  in  18Q1,  which  contained  a  recital 
that  tlie  parties  thereto  were  seised  in  foe  sim- 
ple or  otherwiee  wOl  entitled  for  a  long  term  of 
uears,  and  it  also  appeared  that  the  land  had 
been  mortgaged  as  a  fee  simple,  and  that  no 
rent  had  ever  been  paid. 

Bird  now  appfied  in  support  of  this  petition 
for  tiie  sanction  of  the  Coart  to  the  purchase. 

The  Viee^ChaneeHlor  ssid,  that  as  this  was  « 
charity,  and  the  land,  if  hdd  only  for  a  long 
teraa  wa*  not  of  the  same  valne  as  a  fee  simple, 
in  whidb,  according  to  the  Act  of  Parliament^ 
the  investment  must  be  made,  the  order  coidd 
Ml  be  granted  as  asked. 
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Svg^erior  Cauris:  V.  C.  Kmderslejf.—V.  C.  Stiiort. 


Jptlandy.  Watt,    March  28, 1854. 

INTERLOCUTORY  MOTION  BY  CLAIMANT  IN 
SUIT  TO  RS8TRAIN  RBCBIPT  OP  STOCK 
BY  LEOAL  PBR80NAL  RKPRBSENTATIVS. 

An  interlocutory  motion  was  refused  for  an 
injunction  to  restrain  the  legal  personal 
representative  of  a  testator  from  reodving 
certain  stock  standing  in  his  name,  in  a  suit 
to  establish  the  plaintiffs'  claim  against  the 
estate,  where  it  was  not  shoufn  the  defendant 
was  insolvent,  or  that  the  stock  was  specific 
eaUy  bequeathed  to  the  plaintiffs,  altkough 
it  was  alleged  that  if  the  plaintiffs  succeeded 
in  the  suit  part  qfthe  stock  would  be  liable 
as  assets. 

This  was  an  interlocutory  motion  for  an  in- 
junction to  restrain  the  defendant  in  this  suit, 
which  was  instituted  a^^inst^e  legal  personal 
representative  to  establish  the  plaintifis'  claim 
af^unst  the  estate  of  a  testator,  from  receiving 
certain  stock  standing  in  his  name. 

C.  Purton  Cooper  and  Cottrell  in  support, 
on  the  ground  that  if  the  plaintiffs  were  suc- 
cessful, they  would  be  entitled  to  a  portion 
thereof  as  assets. 

The  Vice-Chancellor,  without  calling  on  the 
other  side,  said,  that  as  it  was  not  shown  the 
defendant  was  insolvent,  or  that  the  stock  was 
specifically  bequeathed  to  the  plaintiffs,  the 
motion  must  be  refused. 


JBitt'€iKnttTiav  ^tuxrt. 
'  Brewer  v.  Swirles.    March  18, 1854. 

MARRIED  WOMAN.  —  LIABILITY  OF  TRUS- 
TEES FOR  BREACH  OF  TRUST  COMMIT- 
TED  WITH   HER   CONCURRENCE. 

Thtstees  under  a  marriage  settlement  of  a 
fund,  held  in  trust  for  such  persons  as  the 
wife  by  deed  or  will  should  appoint,  and  in 
default  then  to  her  for  her  separate  use  for 
life,  with  remainder  to  her  next  of  kin,  in- 
vested the  fund  in  the  purchase  of  a  share 
in  a  ship  with  the  wife's  concurrence,  and 
the  money  was  lost.    She  afterwards  ap- 
pointed to  her  two  children,  and  their  next 
friend  filed  a  bill  against  the  trustees  for  a 
restoration  of  the  trust  fund:  Held,  that 
the  relirf' asked  could  not  be  granted,  and 
the  bill  was  accordingly/  dismissed. 
By  the  settlement  on  the  marriage  of  Mr. 
and  Mrs.  Brewer,  certain  real  property  was 
conveyed  on  trusts  for  sale,  and  for  the  pro- 
ceeds to  be  invested  in  government  or  real  se- 
curities, and  the  proceeds  were  directed  to  be 
held  in  trust  for  such  persons  as  the  wife 
should  by  deed  or  will  appoint,  and  in  default 
then  in  trust  for  her  to  her  separate  use  for 
life,  with  remainder  over  on  her  death  to  her 
next  of  kin.    It  appeared  that  the  proceeds 
had,  with  Mrs.  Brewer's  concurrence,  been  in- 
rested  in  the  purchase  of  a  share  in  a  ship,  and 
had  been  totally  lost,  and  that  she  had,  after 
such  loss,  appointed  the  fund  by  deed  in  trust 
tor  her  two  children  after  her  death.    This  bill 
was  now  filed  by  the  next  friend  of  the  children 
against  the  trustees  for  the  restoration  of  the 
trust  fund. 


Bacon  and  J.  F.  Prior  for  the  plaintiffs ; 
Batten  for  the  next  of  kin;  Ehnsley  and 
Cairns  for  the  trustee  and  representative  of 
the  deceased  trustee,  were  not  called  on. 

The  Vice-Chancellor  said,  that  althougH 
Mrs.  Brewer  was  under  the  disability  of  co- 
verture, yet  in  respect  of  this  fund  she  was  a 
feme  sole  and  sole  cestui  que  trust,  and  was  not 
therefore  protected  by  her  coverture  so  as  to 
make  the  trustees  liable  for  what  they  had 
done  with  her  knowledge  and  concurrence. 
The  appointment,  which  had  been  made  as  if 
the  trust  fund  were  in  existence,  was  a  mere  de- 
vice to  render  the  trustees  liable,  and  the  relief 
asked  could  not  be  granted.  The  bill  would 
be  dismissed,  but  without  costs. 

Manning  v.  Pureell,    March  23,  1854. 

WILL.  —  CONSTRUCTION.  —  WHAT  PASSES 
UNDER  WORDS  "  MONEYS  "  AND  *'  FUR- 
NITURE.'* 

A  testator  gave  to  his  wife  absohUelg,  all  his 
"moneys,  household  furniture,*'  ^c.     It 
appeared  that  a  sum  deposited  with  stake- 
holders pending  a  bet  on  a  horse,  had  been 
returned  to  the  widow  on  his  death,  accord- 
ing to  the  usual  practice,  and  it  also  ap* 
peared  that  there  was  a  further  sum  stand- 
ing to  his  account  at  a  bank,  and  also  to 
the  deposit  account  there,  at  interest,  as 
well  as  money  in  his  house :  Held,  that  the 
widow  was  entitled  to  all  the  sums  in  ques- 
tion as  included  under  the  word  "moneys" 
The  testator  had  a  private  house  as  weU  as 
the  tavern,  of  which  he  was  proprietor  .• 
Held,  that  the  furniture  at  loth  places 
passed  to  the  widow. 
The  testator,  by  his  will,  gave  to  his  wife 
absolutely  all  his  "  moneys,  household  furni- 
ture," &c.,  and  the  residue  of  his  estate  real 
and  personal,  to  her  for  life,  with  remainder 
on  her  death  among  his  children  then  living, 
and  the  issue  of  such  as  were  dead.     It  ap- 
peared that  the  testator  died  without  leaving 
any  children,  and  that  a  sum  of  money  had 
been  deposited  in  the  hands  of  stakeholders 
pending  a  bet  on  a  horse,  but  that  it  had  been 
returned  to  the  widow  on  the  testatdr^s  death 
before  the  race  came  off  according  to  the  usual 
practice,   and  that   there  was   another   sum 
standing  to  his  account  at  the  London  and 
Westmmster  Joint-Stock  Bank,  and  a  further 
sum  to  the  deposit  account  at  interest,  besides 
a  sUm  at  his  private  house.    The  testator  had 
a  private  residence  as  well  as  a  tavern  of  which 
he  was  proprietor,  and  the  question  now  arose 
in  this  administration  suit  by  the  testator's 
father,  who  was  the  sole  next  of  kin,  on  appeal 
from  the  Chief  Clerk's  certificate,  whe^er  Ae 
money  returned  by  the  stakeholders,  and  that 
standing  to  the  deposit  account  at  the  above 
bank,  and  the  furniture  at  the  tavern  passed  to 
the  widow  absolutely. 

Bacon,  Renshaw,  and  Needham  for  the  plain- 
tiff; Matins  and  C.  Hall  for  the  widow,  who 
had  since  married  Mr.  Parcel! ;  Wigram  and 
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Selwyn   for  the  trustees  of  tb^  settlement; 
Uan9on  for  another  party. 

The  Viee^Chauctllor  said,  that  the  sums  in 
question  passed  under  the  word  "moneys/' 
as  did  also  the  furniture  at  the  tayern  and  pri- 
vate residence  under  the  term  "  furniture,  — 
the  costs  of  all  parties  to  come  out  of  the 
residue. 


l?(ce«Ciiui(ellor  tBUrolr. 
Jit  re  Mammg's  Trutt.    Feh.  20,  1864. 

T11T7BTSB8'   ACT,   1850.  —  APPOINTMSNT    OP 
NVW   TRU8TBS8.— VSBTINO   OEDSB. 

A  vesting  order  was  made  under  the  13  /^  14 
Viet.  c.  60,  s,  34,  in  new  trustees  appointed 
by  the  Court  upon  the  death  of  those  ap* 
pointed  by  a  deed  without  power  of  appomt- 
ing  new  trustees,  and  notwithstanding  there 
might  be  some  patty  who  eould  convey  to 
such  trustees. 
Pearson  appeared  in  support  of  this  petition 
under  the  13  &  14  Vict.  c.  60,  s.  34,  for  the 
apnointment  of  new  trustees  and  for  a  vesting 
oraer.   It  appeared  that  the  trustees  were  dead, 
and  that  there  was  no  power  in  the  deed  to  ap- 
point new  trustees. 

The  Viee- Chancellor,  after  consulting  the 
other  Judges,  said,  that  a  vesting  order  would 
be  made,  notwithstanding  there  might  he  some 
party  who  could  convey  to  the  new  trustees. 

Smithy.  London  and  South  Western  Railway 
Company.    March  3,  1854. 

IXJUMCTIOTT  TO  RESTRAIN  INPRINGBMBNT 
OF  PATR  NT.— ACCOUNT  WHBRB  LACHB8. 
—EXPIRATION   OP   PATENT. 

Where  the  assignees  €f  a  patent  had,  by  their 
laches  in  applying  after  the  knowledge  of 
its  infringement  by    the  defendants  was 
brought  to  them,  lost  their  relief  in  equity 
to  an  injunction,  held  that  they  could  not 
obtain  an  account. 
The  patent  expired  brfore  the  application  for 
an  injunction  to  restrain  the  breach  which 
was  committed  previously,  and  for  an  ac' 
count:    Quaere,  whether    the  application 
could  be  made  ? 
This  hill  was  filed  hy  the  assignees  of  a 
patent  granted  in  1835  for  iminrovements  in 
the  manufacture  of  wheels  to  railway  engines. 
It  appeared  that  in  1845  the  plaintiffs  had  dis. 
covered  the  invention  was  used  hy  several  rail- 
way companies,  and  that  in  1852  an  action  was 
brought  against  the  present  defendants,  and 
on  the  trial  in  Mav,  1853,  the  plaintiffs  ob- 
tained a  verdict,  and  an  application  for  a  new 
trial  had  been  refused.    The  plaintiffs  then 
gave  notice  that  they  should  claim  compensa- 
tion for  the  infringment  of  their  patent,  and 
eventually  this  bill  was  filed  for  an  injunction 
reBtraining  the  use  of  the  wheels,  and  for  an 
account  of  the  profits  made  by  the  defendants. 
The  patent  had  expired  in  1849. 

^.  M.  James  and  Selwyn  for  the  plaintiffs ; 
Daniel  and  Baggallay  for  the  defendants. 
The  Vice-chancellor  said,  that  according  to 


BaSly  V.  Taylor,  I  Russ.  &  Myl.  73,  this  Court 
had  no  jurisdiction  to  give  the  plaintiff  a  re- 
medy for  an  alleged  piracy  by  directing  an  ac- 
count, unless  he  could  make  out  he  was  en- 
titled to  an  injunction,  and  his  remedy  in 
such  case  must  be  at  law.  It  appeared  a 
knowledge  of  the  use  of  the  wheels  had  been 
brought  to  the  plaintiffs,  but  they  had  not 
given  the  defendants  any  notice  of  the  patent 
being  their  property,  and  the  injunction  must 
be  refused  on  the  ground  of  delay,  and  it  be- 
came therefore  unnecessary  to  decide  on  the 
effect  of  the  expiration  of  the  patent  before 
the  application.  The  bill  would  accordingly 
be  dismissed,  with  costs. 

West  V.  Ray-    March  8,  1854. 

8PBCIAL  CASE  AS  TO  VALIDITY  OP  EXE- 
CUTION OP  'power  OP  APPOINTMENT 
IN   8BTTLEMBNT   BY  WILL. 

The  donee  of  a  power  in  a  settlement  for 
appointment,  hy  any  deed  or  deeds,  writing 
or  writings,  under  hand  and  seal,  to  be  at- 
tested by  two  or  more  credible  witnesses,  ap» 
pointed  by  will  since  the  Wilis'  Act  (7  Wm. 
4,  and  1  Vict,  c,  26) ;  Held,  on  special  case, 
that  the  power  was  not  well  executed. 
This  was  a  special  case  as  to  the  validity  of 
the  appointment,  made  under  a  power  in  a 
settlement,  which  provided  for  its  ezerciselby 
any  deed  or  deeds,  writing  or  writings,  under 
hand  and  sea],  to  be  attested  by  two  or  more 
credible  witnesses.    It  appeared  that  the  donee 
of  the  power  had  appointed  by  will  since  the 
Wills'  Act  (7  Wm.  4  and  1  Vict.  c.  26)  came 
into  operation. 

The  Vice-Chancemr  said,  that  as  the  settlor 
had  used  the  words  in  question,  and  had  given 
no  direction  for  the  execution  of  the  power  by 
will,  in  which  case  the  7  Wra.  4  &  1  Vict.  c. 
26,  s,  10  would  have  been  applicable,  the  power 
had  not  been  well  executed. 


Stroud  V.  Norman.    Nov.  16,  1853;  Feb.  10, 
1854. 

POWBR  OP  APPOINTMENT. — CONDITION  AT- 
TACHED*— ELECTION. 

By  a  marriage  settlements  stock  was  settled 
on  the  wife  for  life,  and  at  her  death  in 
trnstfor  such  of  the  children,  and  in  such 
shares  and  proportions  and  manner  and 
form  as  she  should  appoint,  and  in  default, 
among  them  equally.  The  husband  by  his 
wiU,  directed  the  conversion  of  all  his  real 
and  personal  estate  and  division  among  his 
children  {of  whom  there  were  four  daugh- 
ters and  five  sons).  The  wife,  by  deed,  ap- 
pointed to  the  daughters  under  the  power, 
but  upon  the  condition  that  they  respec- 
tively should,  at  the  request  in  writing  of 
herself,  her  executors  or  administrators, 
release  all  their  shares  in  the  trust  declared 
by  her  husband  to  her  five  sons,  and  on 
their  refusal,  there  was  a  gift  over  among 
the  sons:  Held,  that  the  condition  was 
vaUd,  not  being  inconsistent  with  the  scope 
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ike  jNNDor,  mmd  Out  He  fUmifi  (0 
^A^er)  woe  put  to  her  eUehon* 

Upon  tha  narri*^  of  Mr.  and  Mn.  Nov- 
vmOm  in  I^IS,  eertarn  atock  waa  aatdcd  ia 
tnut  to  pay  the  dividenda  to  the  aeparalaxiae 
•f  the  wife,  without  power  of  anticipation,  and 
at  her  death  in  .tnut  for  anch  of  the  cfaildsam 
of  the  mumge,  and  in  aaoh  aharea  and  pio- 
poationa  and  auumer  and  form  aa  ahe  ahmdd. 
fay  an  J  deed  or  deeds,  with  or  withoot  power  of' 
nrocation,  or  by  will,  direct  or  appomt,  «nd 
m  debnlt  in  trust  for  the  children  eqnaUy.  It 
nneared  that  Mr.  Norman  predoceaaed  hia 
wmt  whom  he  appointed  hia  executrix  with  an- 
other person,  whom  he  anrvived,  and  diracted 
them  to  sell  and  convert  all  hia  real  and  per- 
aonal  estate,  and  to  stand  posseaaed  of  the 
cental  after  the  death  of  his  wif<^  to  whom  the 
diTiduids  were  payable  for  lifc^  in  trust  for  all 
his  childreQ  at  21  or  marriage.  Tliere  were 
nine  children,  who  all  attained  21.  One  of  the 
daughters  (the  plaintiff)  had,  on  her  manriage, 
assigned  her  ninth  share  under  her  father^  will, 
and  also  her  share  under  his  aettiement  on 
otftun  trusts.  It  farther  api>eared  that  the 
widow  had,  by  two  deeds,  appomted  undkr  the 
power,  a1)out  one-fourth  of  tke  settled  fond  to 
the  three  other  daughters,  and  a  aum  rather 
I0H  in  amount  to  the  plaintiff,  upon  the  eon- 
difeion  tet  they  respectively  ahould,  at  the  ]«- 
quest  in  writing  of  herself,  her  executors  or 
administrators,  releaae  all  and  every  the  purts 
or  shares  of  themaelvee  in  the  stoidcs,  6iads, 
te^  under  the  trusts  declared  by  the  wyi  of 
Mr.  Norman,  to  her  ^w^  aona,  and  on  thsir  re- 
teal  to  execute  such  releaae»  ^e  aum  of  atock 
appointed  in  favour  of  the  daughter  ao  refusing 
ohould  be  in  trust  for  all  fee  aons  absoltttely  in 
oqual  shares.  The  daughtera,  with  the  except 
tion  of  the  plmntiff,  rdeaaed  on  the  request  of 
Mrs.  Norman's  executors,  and  their  ahares 
■fAe  stock  having  been  paid  into  Ck>urt  under 
the  10  &  1 1  Vict.  c.  96)  were  paid  out,  and  the 
pluntiff's  share  was  carried  to  a  separate  ac- 
count. The  executors  then,  by  notice  in  writ- 
ing, requested  her  to  execute  a  release,  where- 
upon sue  filed  this  bill  for  a  declaration  that 
ahe  was  entitled  to  her  share  under  her  father's 
will,  or  if  she  were  bound  to  elect  for  a  refer- 
ence as  to  which  was  most  for  the  benefit  of 
^e  parties  interested  under  her  aettiement. 

Blmshy  and  6.  W.  ColHne  for  the  plaintiff; 
Rolt  and  T.  Stevens  for  the  defendants ;  E,  F. 
JSndtk  for  the  daughters,  who  had  releaaed  and 
who  had  been  made  partiea  by  amendment. 

Cur.  ad.  viUi. 

The  Vtee-Cheeneelhr  said,  that  although  an 
^qjpMntment  under  a  power  could  not  be  made 
with  a  condition  attached  to  be  performed  by 
the  appointee,  and  the  condition  would  be 
void,  yet  in  the  present  case  the  limitation  was 
f^r  a  certein  payment  to  the  aons,  and  which 
trae  not  inconsistent  with  the  scope  of  the 
power,  and  the  plaintiff  and  her  trustees  were 
tiierefore  bound  to  elect  whether  they  would 
Cake  under  the  appointment,  or  under  the  la- 
ther's will,  and  a  rdferenoe  would  be  directed  as 
to  what  course  it  would  be  for  the  benefit  of 
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Hia  vniiL. — 9FVCCT  99 

PRIOR      WILL.  — COSTS     OP     GUI 

HEIR. 

A  testator  £f  Hr  wiff  deotaedcerfatit  eopffkoid 
miaies  (inter  alia)  to  kie  imfefeir  Vfe^  with 
iifiuiarfii  ••  Aar  dhat*  to  Us  lUwjhimmd 
tmofoum^er  earn  tkereim  utaaed,  mti  bf  m 
mhtef^ewi  wiU  he  goose  to  Ms  wife  for  ^fe 
all  the  Mtockt  crop,  amd  efftsots  of  Ms  reel 
^mdpersomaH  estaie,  and  qfter  her  dettk  he 
jfose  all  iU«  crqp,  property,  pereomal  estates^ 
omd  efieeie  among  Ms  duldrem  Cexeept  Ms 
eldest  sotO  Uoimg  ai  Ms  death.  Nosmrreoder 
was  made  hg  the  testator  ef  tke  oopgkolds 
totkeuseofMswiU:  Held,  o»  MUJOed, 
that  tkere  mast  be  a  dedaratiou  to  sapplg 
tke  omtffsten  infoDomr  of  the  cMUremwuer 
the  first  t  amd  mot  wader  tke  seeomd  wiH  ot 
their  esppease. 

ne  eustomarg  keir  haoimg  failed  ts  Jii  elaisi 
that  ike  oopgkolds  were  wuHeposed  of,  wee 
held  110^  entitled  to  Me  costs  cf  saii. 

Ths  teatator,  by  his  will,  dated  in  June, 
184M,  devised  ccrlatn  freehold,  tosaehol^,  and 
copyhold  estetea  in  tniat  for  his  vnfe  for  life, 
sirii)eet  to  the  maintonance  and  eAiratian  ef 
his  daughter  and  two  youngeat  aons  therein 
named,  with  remainder  on  her  death  to  them 
abaolutely,  giving  a  anm  of  lOL  to  Ida  eldest 
son  by  way  of  acknowledgment;  and  by  an- 
other will,  dated  in  1807,  after  reciting  tliat  his 
eldest  son  would  become  on  his  deato  entitled 
to  his  freehold  estates,  he  gave  to  his  wife  for 
life  all  the  atock,  crop,  and  effecte  of  hia  real 
and  personal  estates,  and  after  her  death  he 
gave  all  his  crop,  propertg^  penonal  estates 
and  effecte  among  his  cUldren  (excqit  his 
eldest  son)  living  at  his  decease.  It  appeared 
that  the  testetor  had  not  surrendered  the  copy- 
hold estates  to  the  use  of  his  wiD,  and  this  suit 
was  therefore  instituted  by  the  children  under 
the  first  mil  to  have  this  omission  si:q>plied. 

IV.  M.  Jamee  ondMetealfe  for  the  phmitifis: 
Roll  and  W.  Hislop  Clearhe  for  the  younger 
children  entitled  under  the  second  w^  con- 
tended the  surrender  should  he  to  iSem  uae  ef 
anch  win ;  Ckamdkss  and  BesMeg  for  the  cus- 
tomary heir  eontxh  on  the  ground  that  iSoe 
second  will  revoked  die  first,  and  that  tiwre 
being  no  words  sufficient  to  pass  the  copyhold 
estates,  they  were  undisposed  of. 

The  Vtce-Ckamcellor  said,  that  the  seeond 
will  did  not  operate  on  the  copyholds,  1 
any  intention  oy  the  testator  to  alter  the  1 
tion  under  the  previoua  will  which  waa 
sistent  with  the  seeond,  and  that  the  phnasifis 
were  therefore  entitled  to  a  declaration  aa  asksd 
for  a  surrender  at  their  expenao— no  coals  of 
the  suit  of  the  hdr-at*law  who  had  hSkd  en- 
tirely in  his  cfadm* 
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REMUNERATION  OF  SOLICITORS. 

GRADUATED   PER   CKNTAGE. 

It  will  be  admitted  that  the  present  sys- 
tem of  remuneration  stands  on  an  unsatis- 
factory  footing.  Unlike  other  Professional 
men,  the  lawyer  is  not  remunerated  for  his 
skill  and  knowledge  which  it  takes  years  to 
acquire,  but  he  is  paid  as  a  mere  copyist 
or  mechanic,  according  to  lengths,  and  the 
amount  of  mechanical  and  formal  work 
which  he  performs.  Hence  all  alterations 
which  tend  to  simplify  proceedings  and 
abolish  useless  fonns,  though  very  proper 
and  necessary  as  regards  themselves,  tell 
with  increased  severity  on  the  Profession. 

The  remedy  appears  to  be  in  the  adoption 
of  a  system  of  charging  more  in  harmony 
than  the  present  witli  the  feelings  and  wants 
of  the  times,  and  based  upon  services 
actually  rendered.  What  the  lawyer  is  en- 
titled to  and  requires  is  a  fair  remuneration 
for  his  services,  which  consist  of  his  skill 
and  knowledge  of  his  profession,  and  of  the 
labour  and  responsibility  incurred  in  the 
conduct  of  the  business  entrusted  to  him. 
And  what  the  public  desire  is,  that  the  re- 
muneration for  those  services  shall  bear 
some  proportion  to  the  value  derived  from 
them,  and  to  the  amount  and  importance 
of  the  business  transacted,  and,  above  all,  at 
least  in  cases  of  investments  of  money,  tliat 
they  may  know  beforehand  the  amount  they 
are  going  to  pay. 

We  believe  that  the  system  best  adapted 
to  meet  the  views  of  both  parties  will  be 
that  of  a  graduated  per  eentage  in  propor- 
tion to  the  value  of  the  property,  in  the 
same  manner  as  architects,  receivers,  sur- 
veyors, auctioneers,  and  brokers,  and,  in 
'act,  all  persons  employed  in  the  manage- 
jnent  and  disposal  of  property,  except 
lasers,  are  now  paid.  We  believe  that  the 
system  is  quite  as  appHcable  to  lawyers  as 
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to  any  of  the  other  professions  or  call- 
ings which  we  have  named.  True,  the 
trouble  involved  may,  in  this  case,  bear  a 
nearer  proportion  to  the  value  of  the  pro- 
perty than  in  the  case  of  lawyers,  but  that 
is  purely  a  question  of  average  to  be  consi- 
dered in  framing  the  scale  of  per  eentage, 
and  that  no  insuperable  objection  exists  to 
its  adoption  by  lawyers  is  shewn  by  the 
fact,  that  the  system  is  already  partially 
adopted  by  lawyers  in  Scotland  as  well  aa 
in  some  parts  of  the  continent ;  and  in  order 
to  shew  that  it  is  practicable  in  England, 
we  have  prepared  the  following  scale  of 
chargci,  which  is  founded  for  the  most  part 
on  the  Scotch  system. 

The  principal  features  of  this  scale  are 
that  it  fixes  a  graduated  scale  of  per  eentage 
to  be  charged  by  the  vendor's  and  purchaser's 
solicitor  on  sales,  mortgages,  and  leases  of 
property ;— establishes  a  modified  system  of 
per  eentage  for  settlements,  releases  of  le- 
'  gacies  and  portions,  and  partnership  deeds, 
I  which  vary  so  much  in    their   provisions, 
I  and  which  are  not  investments  of  money  ;— 
land   the  abolition  of  a  number  of  petty 
charges  which  are  now  made  for  what  is 
'  mere  porter's  work,  and  the  establishment 
of  a  fresh  scale  of  charges  for  drawing  and 
engrossing  deeds  in  order  to  cover  those 
charges,  and  whicli  is  higher  on  the  first  30 
folios,  and  diminishes  beyond  that  number. 
It  is  probable  also  that  in  the  case  of 
wills,  family  settlements,  trust  deeds,  and 
other  important  instruments,  a  higher  scale 
might  be  allowed  as  in  Scotland,  and  which 
is  arrived  at  by  doubling  the  charges  for 
drawing  : — the*  object  of  the  Scottish  sys- 
tem apparently  being  (with  which  we  quite 
concur),  to  throw  the  burden  on  the  more 
intricate  and  important  documents. 
Conoeyanceg, 
Per  eentage  to  be  charf^ed  by  the  vendor's 
solicitor  on  the  sale  and  conveyance  of  any  pro* 

A  A 
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perty  to  include  the  costs  of  making  out  and 
deducing  the  title  in  the  usual  way,  and  Uic 
cost  of  the  conveyance,  to  the  purchaser ;  but 
not  to  include  any  charges  for  perfecting  the 
vendor's  title,  or  of  attested  copies,  nor  any 
costs  out  of  pocket. 

When  the  property  is  sold  in  lots,  the  per 
centage  to  be  charged  not  upon  the  aggregate 
amount,  but  separately  on  each  lot. 

Consideration  under  502.    • 

Above  50/.  to  75/. 

Above  75/.  to  100/.     . 

Above  100/.  to  500/.  the  above  rate 

for  the  first  100/.,  and  5/.  per 

cent,  above  that  amount    , 
Above  500/.  to  2,000/. 
The  above  rate  for  the  first 
600/  and  4  per  cent  above 

that  amount       .        •      • 
Above  2,000/.  to  5,000/. 
The  above  rate  for  the  first 
2,000/.  and  3  per  cent,  above 
that  amount  • 


£ 
3 
5 
8 


23 


Above  5,000/.  to  10,000/. 
The  above  rate  for  the  first 
5,000,  and  1  i  per  cent,  above 
that  amount 


1,000—  48 


2,000—  88 

3,000—118 
4,000—148 
5,000-178 

6,000—193 
7,000—208 
8,000—223 
9,000—238 
10,000—253 


£         £    I. 

.25,000—309    & 


5Q»000— 371  18 


Above  10,000/.  to  25,0002.,^ 
the  above  rates  for  the  first 
10,000/.,and  (per  cent,  above 
that  amount 

Above  25,000/.  to  50,000/.,' 
the  above  rate  for  the  first 
25,000/.,and  Jpercent  above 
that  amount        •        •        •' 

Above  50,000/.,  the  above  ratca  for  the  firrt 
50,000/.,  and  i  per  cent,  above  that  amount. 

Mortgagor's  solicitor  same  charges  on  ill 
sums  up  to  100/.,  and  ^th  less  on  all  sums  ex* 
ceeding  that  amount. 

Leasee. 
Per  centage  to  be  paid  to  lessor's  sohcitor  od 

all  leases  at  rack-rent  in  lieu  of  all  chargei, 

except  costs  out  of  pocket,  viz. : — 


Above  10,000/.  to  25,000/. 
The  above  rates  for  the  first, 
and  half  per  cent,  above  that 
.nK>unt    \        .        .         .    25,000-328     8 
Above  25,000/.  to  50,000/. 
The  above  rates  for  the  first 
25,000/.  and  i  per  ««"' *^^%^  ^.    ggo  ig 
that  amount        .        .,      •    ^^'^^f^-i^ 
Above  50,000/.  the  above  rates  for  the  first 
60,000/.  and  i  per  cent,  above  that  amount 

Pwehaser'e  solicitor  same  charges  on  all 
sums  up  to  100/.,  and  one-fifth  less  on  all  sums 
exceeding  that  amount  to  include  the  costs  of 
the  investigation  of  the  title,  and  of  the  con- 
veyance, and  all  other  incidental  expenses, 
except  money  out  of  pocket. 
Mortgages. 
Per  centage  to  be  charged  by  the  mortgagees' 

solicitor  on  the  loan  of  any  sum  of  money 

M    s.  0. 

Under  50/.  .        •        • 

Above  50/.  and  under  75/.  . 
Above  75/.  and  under  100/. . 
Above  100/.  to  2.000/. 

The  above  rates  for  the  firsU 
100/.,  and  4  per  cent  beyond  )■ 
that  amount        •  •/ 

Above  2,000/.  to  5,000/., 
the  above  rate  for  the  first 
2,000/.,and2|  per  cent,  above 
that  amount 

Above  5,000/.  to  10,000/., 
the  above  rates  for  the  first 
6,000/.,  and  1  \  per  cent,  above 
that  amount 


£ 

5 

6 

7 

8 

10  10 

12  13 

15  15 

£       £ 


500—35  15 
1,000—45   5 


3  0 

4  0 

5  0 

6  0 


3 
5 
8 


3 
5 
8 

£  £ 

500—  24 

1,000—  44 

2,000—  84 

3,000—109 
4.000—134 
6,000—159 

6,000—174 
7,000—189 
8,000—204 
9,000—219 
10,000-234 


Annual  rent  under  20/ 

20/.  to  26/. 

25/.  to  30/. 

30/.  to  40/. 

40/.  to  50/. 

60/.  to  75/. 

75/.  to  100/.       . 

Above  lOOl.  the  above  rates^ 
up  to  100/.,  and  6  per  cent  be- 
yond that  amount  up  to  500/.. 
and  2i  per  cent  beyond  500/. 
up  to  1,000/.  .        .        .        • 

Above  1,000/.  1  per  cent. 

Lessee*  s  SoUdtors  charges. 

£ 
Rent  under  50/.  •        •        •        •       ^ 

50/.  to  100/ * 

100/.  to  500/ I 

500/.  to  1000/.  .        .         .        fi 

Above  1,000/.  10#.  6(f.  for  every  5,000/. 

Agreements  for  letting  lands  and  hooaea  at 
rack-rent  not  exceeding  10/.— 1/.  U.,  sm  *^ 
every  JO/,  beyond  the  first  1/.  U.,  to  mdadcaU 
charges  except  the  stamp. 

Building  Leases. 
Per  centage  to  be  charged  on  the  value  of  the 
consideration,  if  any,  but  if  no  considew&oD, 
then  on  the  value  of  the  leasehold  lnte^e«^ 
and  the  value  of  the  ground-rent  estnnalca 
at  20  years'  purchase,  vii. : — 

£     £  s. 

Not  exceeding  in  value        ;        •    100—5  0 

Above  100/.  5  per  cent,  for  the' 
first  100/.,  and  1  per  cent  on  all  .  ^  OOO— 14   ^ 
sums  above  that  amount  up  to      ' 
1,000/. ^ 

Above  1,000/.,  the  above  rates  for 
the  first  ,100/.,  and  i  per  cent  up  to 
3,000/. 


24   0 


Above  3,000/.,  the  above  rates  for| 
the  first  3,000/., and  i  per  cent  up  to.*- 
5,000/. ^ 

Above  5.000/.,  the  above  rates  for 
the  first  5,000/.,  and  |  per  cent  above 
that  amount 


ag  0 


47  15 
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Leuee's  SoUeitor's  charge$. 


Conndendon  under  600Z. 
500/.  to  2,000/.    . 
2,000/.  to  4,000/. 
4^000/.  to  7,000/. 
7,000  to  10,000/. 


£  $.  d, 

3  3  0 

4  4  0 

5  5  0 

6  6  0 

7  7  0 


AboTO  10,000/.,  5«.  for  every  1,000/. 

Marriage  SettlemeiUe. 

£   f .  d. 

Incomei  not  exceeding  50/.  .  5  »5    0 

Exceeding  50/.  and  not  100/.         .     10  10    0 

„         100/.  and  not  150/.       .     12  12    0 

„         150/.  and  not  200/.        .     15  15    0 

Ezceedinfi^  200/.,  the  above  rate  for  the  first 

200/.,  and  5/.  5#.  for  every  100/.  beyond  that 

amount 

Exceeding  1,000/.,  the  above  rates  for  the 
irat  1,000/.,  and  2/.  12«.  6d.  for  every  100/., 
besidee  the  charges  for  drawing,  copying,  and 
eogrossing,  according  to  length. 

Legacies,  Portions,  SfC, 
Discharges  from  legacies  or  portions  under 
wills,  or  settlement  to  be  paid  by  the  legatee, 
in  addition  to  the  chaiges  for  drawing,  copv- 
ing,  and  engrossing,  accorduig  to  length, 
where  a  release  is  taken. 

£   #.  d. 
Kot  exceeding  200/.  I  per  cent.       .200 

Exceeding  200/.,  1  per  cent  for  the] 
first  200A,  and  i  per  cent,  beyond  ^600 
that  amount  to  1,000/.    .        .        .j 

Above  1,000/.,  the  above  rates  for  the  first 
1,000/.,  and  i  on  all  sums  above  that  amount 

Partnersk^  Deeds. 

Ad  valorem  on  the  amount  of  stock,  where  the 
stock  is  defined — 

£  s,  d. 

Xot  exceeding  500/.  •        .550 

Exceeding  500/.  and  not  1,000/.    .660 

„         1,000/.     „      2,000/.     .770 

„  2,000/.      „       3,000/.     .880 

„  3,000/.     „       5,000/.     .  10  10     0 

„  5,000/.     „       7,000/.     .  12  12     0 

„  7,000/.     „     10,000/.     .  15  15     0 

Exceeding    10,000/.,   for  every   additional 

1,000/.,  10#.  6</. 

Besides  the  charges  for  drawing,  copjring, 
and  engrossing  according  to  length,  where  the 
atock  is  not  defined,  doYible  ref^ulation  fees  to 
be  charged  for  drawing,  accordmg  to  length. 

Money  Bonds, 

Except  when  given  as  a  collateral  security,  1 
per  cent  up  to  500/. 

Beyond  500/.,  the  above  rate  for  the  first 
500/.,  and  i  per  cent  above  that  amount 

General  charges  for  deeds^no  charges  to 
be  made  for  drawing,  copying,  or  engrossing 
my  deed  where  an  ad  valorem  duty  is  charged, 
except  where  otherwise  provided  for,  nor  for 
my  attendance  or  correspondence  relating  to 
any  such  deeds,  and  in  no  case  shall  anv 
ehargea  be  made  for  instructions  for  any  deed. 


for  attending  the  solicitor  on  the  other  side 
therewith,  for  attending  to  get  duty  impressed, 
for  attending,  making  appointment  to  execute, 
or  for  attesting  execution  of  any  deed,  but  in 
lieu  thereof  the  following  shall  be  allowed  for 
drawing,  copying,  and  engrossing  any  such 
deed,  via. : — 
Drawing,  not  exceeding  one  skin     £   s.  d. 

of  15  folios 2    2    0 

2nd  ditto  ditto         .    1  10    6 

And  for  each  skin  of  15  folios,  be- 
yond the  first  15  folios    .        .        .110 
Copjring,  for  each  skin  of  15  folios  0    5    0 
Engrossing  1st  skin  of  15  folios  .    0  15    0 
And  for  each  skin  beyond  the  Ist    0    7    6 

BjeskU. 

FOLIOS  30.  FOLIOS  30.' 

Present  Rate.  Proposed  Rate. 

£  s.d.  £  «•  d. 

Drawing  •    .  1  10  0  Drawing  •    ;  3  12  6 
Copying    and 

engrossing.  1  10  0  Engrossing    .1     2  6 

Attendances  .2    0  0  Copying    .    .  0  10  0 

£5     0  0  £5     5  0 

FOLIOS  40.  FOLIOS  40. 

£.  S.d.  £  s.  d. 

Drawing    ..250  Drawing   .  .  4  13  6 

Copying    .    •  1  15  0  Copy    .    .  .  0  15  0 

Engrossing    •  1  10  0  Engrossing  .  1  10  0 


f6  10  0 


£6  18  5 


SOUTH  SEA  COMPANY  TRUST  BILL. 

The  opposition  instituted  by  the  Incor- 
porated Law  Society  against  the  Private 
Trust  clauses  in  this  Bill  has  been  produc- 
tive of  a  few  amendments,  which  render  the 
measure  less  objectionable,  although  we  still 
think  that  the  Bill  should  be  confined  to 
the  affairs  of  the  Company,  and  the  clauses 
regarding  the  administration  of  private 
Trusts  entirely  struck  out. 

The  amendments  are  as  foNow : — 

"That  the  Company  as  regards  my 
Trust  undertaken  by  them  shall  be  subject 
to  the  jurisdiction  of  the  Court  of  Chan- 
cer^r  in  all  respects  as  ordinary  trustees  are 
suUect.''  (s.  31.) 

In  the  d2nd  section  it  is  provided  ''  that 
trusts  undertaken  by  the  Compmy  shall  be 
executed  and  performed  by  the  Court  of 
Directors,  according  to  the  trusts  and 
powers  which  may  be  expressed  or  declared 
in  or  by  the  instrument  creatit^  the  trust/* 

In  the  33rd  clause  authorising  trustees 
to  transfer  trust  property  to  the  Company, 
the  following  qualifications  are  addeO}  re- 
quiring : — 

"  The  assent  of  ail  parties  henefieiaUff 
interested  sui  juris,  or  %f  any  such  parties 

▲  ▲  2 
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^uld  be  incompetent  to  eowent,  then  with 
the  assent  of  the  Court  of  Chancery,  on  an 
application  to  he  made  hy  any  such  trustees 
or  any  cestui  que  trust  in  a  summary  man- 
ner, or  otherwise  as  the  Court  may  direct, 
and  upon  such  terms  as  to  the  remuneration 
to  he  paid  to  the  Company,  (u  may  be  agreed 
vpon  with  the  parties  so  interested  as  afore- 
said,  or  as  the  Court  shall  approve." 

The  words  in  italics  were  introduced  upon 
the  consideration  of  the  Bill  in  the  House 
of  Commons. 

Still  the  legal  ohjections  to  the  measure 
are  very  strong. 

1st.  It  exempts  the  Directors  from  all 
personal  responsihility,  and  the  shareholders 
of  the  Company  from  any  responsibility 
except  to  the  extent  of  the  joint-stock 
fund.  This  is  the  most  obnoxious  example 
of  limited  liability.  All  other  trustees  are 
liable  for  their  breach  of  trust,  neglect,  de- 
fault, or  other  misconduct  affecting  the 
trust,  to  an  unlimited  extent. 

2nd.  Trustees  can  make  no  charge  for 
their  services  unless  expressly  authorised 
in  the  instruments  creating  the  trust. 

These  rules  of  equity  are  proposed  to  be 
abrogated  in  favour  of  the  South  Sea  Com- 
pany. The  Lord  Chancellor  surely  cannot 
sanction  such  an  alteration  of  the  general 
law  in  a  private  Bill  for  the  pecuniary  bene- 
fit of  this  trading  company.  The  bill  on 
the  very  face  of  it,  with  regard  to  existing 
tru3ts,  contemplates  breaches  of  trusts  in 
all  those  cases  in  whicb  no  provision  is 
made  for  paying  the  trustees  for  performing 
their  duty.  In  fact,  under  the  powers  of 
this  Bill,  trustees,  after  receiving  legacies 
under  a  will,  may  as  soon  after  as  a  decent 
appearance  will  permit,  transfer  the  pro- 
perty of  the  Company,  keeping  their  le- 
gacies, and  avoiding  all  risk  and  trouble 
Is  not  this  monstrous  ? 


DISHONOURED   BILLS   OF  EX- 
CHANGE  BILL. 


Wb  deem  it  necessary  to  lay  before  our 
readers  the  principal  clauses  of  this  important 
Bill,  introduced  into  the  House  of  Lords,  by 
Lord  Brougham. 

The  proposed  enactments  are  as  follow : — 

1.  The  provisions  of  this  Act  shall  come 
into  operation  on  the  24th  of  October,  1854. 

2.  All  bills  of  exchange  and  pronoissory 
notes  may  be  protested  according  to  the  form 
of  the  statutes  in  such  case  made  and  pro- 
Tided. 

3.  For  the  purposes  of  this  Act,  any  attorney 
of  her  Majesty's  superior  Courts  of  Common 
Law  or  any  solicitor  of  the  High  Court  of 


Chancery  may  protest  any  btU  of  exchange  or 
promissory  note,  in  the  same  manner  as  a  no- 
tary public,,  and  no  f^reater  charge  than  is  by 
law  allowed  to  such  notary  public  shall  lie 
made  by  such  attorney  or  solicitor. 

4.  It  shall  be  lawful  for  the  holder  of  a  bill 
of  exchange  which  has  b^en  protested  for  non- 
acceptance  or  nonpayment,  or  of  a  promissory 
note  which  has  been  protested  for  nonpay- 
ment,  and  which  bill  of  exchanfce  or  promis- 
sory note  is  duly  stamped  and  dated,  and  is 
free  from  erasures  or  alterations,  except  by 
striking  out  the  name  or  names  of  indorsen* 
to  proceed  under  the  provisions  of  this  Act 
within  SIX  months  after  the  date  of  such  bill  or 
note  becoming  due. 

5.  In  each  of  the  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer  of  Pleas,  the 
Chief  Justice  or  Chief  Baron  shall  appoint  one 
of  the  Masters  to  be  the  ref^istrar  of  protested 
bills  of  exchange  and  promissory  notes,  and  the 
said  Master  so  appointed  shall  keep  a  register 
of  protected  bills  of  exchange  and  promissory 
notes. 

6.  £\Try  holder  of  a  dishonoured  bill  of 
exchange  or  promissory  note  which  is  duly 
stamped  and  dated,  and  is  free  from  erasares 
or  alterations,  except  as  aforesaid,  may  after 
protesting  the  same,  register  such  bill  of  ex- 
change or  promissory  note  and  the  protest 
thereon  in  the  register  of  any  of  the  aforesaid 
Courts,  and  shidl  thereupon  be  entitled  U> 
judgment  on  such  bill  of  exchange  or  promis- 
sory note  against  the  parties  to  such  bill  or 
note  whose  names  are  signed  or  endorsed 
thereon>  and  also  to  an  order  of  such  Court 
setting  forth  that  the  bill  or  note  and  protest 
have  been  registered,  and  containing  a  copy  of 
the  bill  or  note  and  protest  so  registered,  to- 
gether  with  the  judgment  of  the  Court  thereon, 
in  the  form  contained  in  the  schedule  (A)  to 
this  Act  annexed  marked  No.  1,  against  soch 
parties  to  such  bill  or  note,  for  payment  of  the 
same  within  six  days  after  service  of  such 
order,  and  upon  the  expiration  of  six  days  after 
service  of  such  order  on  any  party,  executioo 
may  then  issue  on  such  judgment  against  such 
pjirty,  on  affidavit  of  the  service  of  such  order, 
which  affidavit  shall  be  endorsed  on  such  order 
or  annexed  thereto. 

7.  The  order  shall  be  endorsed  with  the 
name  and  place  of  abode  of  the  attorn^ 
actually  suing  out  the  same,  and  in  case  men 
attorney  shall  not  be  an  attorney  o(  the  Court 
in  which  the  same  is  sued  out,  then  also  with 
the  name  and  place  of  abode  of  the  ^'^^^^l 
of  such  Court  in  whose  name  such  order  shjul 
be  taken  out;  and  when  the  attorney  actually 
suing  out  any  order  shall  sue  out  the  same  as 
agent  for  an  attorney  in  the  country,  the  name 
and  place  of  abode  of  such  attorney  m  the 
country  shall  also  bo  endorsed  on  the  »i« 
order  ;  and  in  case  no  attorney  shall  be  «®" 
ployed  to  issue  the  order,  then  it  shall  be  e^ 
dorsed  with  a  memorandum  expressing  fW* 
the  same  has  been  sued  out  by  the  pla»"?? 
person,  mentioning  the  city,  town,  or  panw^ 
and  also  the  name  of  the  hamkt*  street,  an 
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number  of  the  house  of  such  plaintiflTs  resi- 1  party  against  whom  the  same  issued^  having 
dence,  if  any  such  there  he.  rej^ard  to  the  time  allowed  to  such  party  for 

8.  Every  attorney  whose  name  shall  be  en-  makinjr  payment  of  the  bill  or  note  on  which 
dorsed  on  any  order  issued  hy  authority  of  this  <  such  order  is»ued,  to  direct  that  such  order 
Act  shall,  on  demand  in  writing  made  by  or  on '  shall  have  the  effect  of  a  judgment, 
behalf  of  any  party  against  whom  such  order  13.  Any  order  for  service  within  the  juris* 
has  issued,  aeclare  forthwith  whether  such  diction  may  be  issued  and  marked  as  a  con- 
order  has  been  issued  by  him  or  with  his  au-  current  order  with  one  for  service  out  of  the 
thority  or  privity,  and  if  he  shall  answer  in  the  'jurisdiction,  and  an  order  for  service  out  of  the 
affirmative  then  he  shall  also,  in  case  the  Court' jurisdiction  may  be  issued  and  marked  as  a 
or  Judge  shall  so  order  and  direct,  declare  in  concurrent  order  with  one  for  service- within 
writing,  within  a  time  to  be  allowed  by  such'  the  jurisdiction. 

Court  or  Judge,  the  profession,  occupation,  or  I  14.  It  shall  be  lawful  for  the  party  who  has 
quality  of  the  holder  of  the  bill  or  note  on  ,  been  served  with  any  order  for  the  payment  of 
whose  behalf  such  order  has  been  issued,  on '  a  bill  of  exchange  or  promissory  note  as  afore- 
pain  of  being  guilty  of  a  contempt  of  the  Court  \  said,  at  any  time  before  execution  has  issued, 
from  which  such  order  shall  appear  to  have  or  before  any  writ  of  Jieri  facias,  levari  facias, 
been  issued ;  and  if  such  attorney  shall  de-  or  elegit  issued  on  the  judgment  on  which 
dare  that  the  order  was  not  issued  by  him  or  such  order  has  proceeded  has  been  fully  exe- 
with  his  authority  and  privity,  all  proceedings '  cuted,  to  apply  to  the  Court  or  a  Judge  to  stay 
on  the  same  shall  be  stayed,  and  no  further  execution,  which  application  must  be  supported 
proceedings  shall  be  taken  thereupon  without  by  an  affidavit  disclosing  what  would  consti- 
leave  of  the  Court  or  a  Judge.  I  tute  a  legal  defence  to  an  action  on  the  bill  or 

9.  Any  order  for  payment  of  a  bill  or  note '  note  against  tlie  party  seeking  to  stay  execu- 
obtained  under  this  Act  may  be  served  in  any  tion :  provided  always,  that  if  the  party  served 
county.  with  such  order  shall  be  arrested  on  any  writ 

10.  Where  any  of  the  parties  against  whom  ,  of  capias  ad  satisfaciendum  \B9ue6  on  the  judg- 
Buch  order  has  issued  is  a  corporation  aggre-  ,  ment  on  which  such  order  has  proceeded,  it 
gate,  such  order,  in  so  far  as  such  corporation  shall  be  lawful  for  him,  at  any  time  before  he 
is  concerned,  may  he  served  on  the  head  officer,  i  is  discharged  from  custody,  to  apply  to  the 
clerk,  treasurer,  or  secretary  of  such  corpora- 1  Court  or  a  Judge  to  set  aside  such  writ,  and 

to  discharge  him  from  custody,  and  to  stay  all 
further  execution,  which  application  shall  be 
supported  by  affidavit  as  aforesaid. 

15.  In  any  of  the  said  cases,  if  the  Court  or 
Judge  shall  think  that  such  legal  defence  has 
been  disclosed,  execution  shall  be  stayed,  or 
the  party  discharged  from  custody,  and  execu- 
tion stayed,  as  the  ca^e  may  be,  and  an  issue  in 
fact  shall  be  directed  to  be  tried  by  the  parties, 
or  a  special  case  to  be  stated  by  them  for  the 
opinion  of  the  Court,  in  the  same  manner  as  if 
the  question  of  fact  or  of  law  so  directed  to  be 
tried  or  stated  had  been  raised  by  consent  of 
parties,  without  pleading,  under  the  provisions 
of  the  Common  Law  Procedure  Act,  1862, 
and  in  the  proceedings  in  such  issue  or  specid 
case  the  party  seeking  to  stav  execution  shall 
be  plaintiff,  and  the  holder  of  the  hill  or  note 
defendant :  provided  alwavs,  that  the  proof  of 
such  issue  shall  rest  on  the  party  who  would 
have  been  bound  to  prove  the  same  had  such 
issue  been  raised  in  an  ordinary  action  brought 
by  the  holder  of  the  bill  or  note:  provided 
also,  that  where  the  party  who  has  obtained 
such  order  for  the  payment  of  a  bill  of  ex- 
change OT  promissory  note,  does  not  claim 
more  than  50/.  against  the  party  served 
with  such  order,  such  Court  or  Judge  ehall, 
unless  satisfied  that  the  trial  will  involve  seme 
difficult  question  of  fact  or  law,  order  that  the 
issue  shall  be  tried  in  a  County  Court,  within 
whose  jurisdiction  either  of  such  parties  re- 
sides or  carries  on  business,  or  a  material  imt- 
ness  resides,  and  for  that  purpose  a  writ  shdl 
issue  directed  to  the  Judge  of  auch  County 
Court,  commanding  him  ta  try  such  issue, 
and  to  return  such  writ  with  the  result  of  the 


tion. 

1 1 .  The  service  of  such  order  shall  be  by 
serving  a  copy  thereof  personally  ujwn  the 
party  or  parties  against  whom  it  is  directed, 
wherever  it  may  be  practicable  so  to  do ;  but 
it  shall  be  lawful  for  the  party  who  has  ob- 
tained such  order  to  apply  from  time  to  time, 
on  affidavit,  to  the  Court  out  of  which  such 
order  issued,  or  to  a  Judge ;  and  in  case  it 
shall  appear  to  such  Court  or  Judge  that  rea- 
sonable efforts  have  been  made  to  effect  per- 
sonal service  on  any  of  the  parties  against 
whom  it  issued,  and  either  that  the  order  has 
come  to  the  knowledge  of  such  party,  or  that 
he  wilfully  evades  service  of  the  same,  it  shall 
be  lawful  for  such  Court  or  Judge  to  direct 
that  execution  shall  issue  as  if  personal  service 
had  been  effected. 

12.  In  case  any  party  to  a  dishonottred  bill 
of  exchange  or  promissory  note  against  whom 
the  holder  of  such  bill  or  note  wishes  to  pro- 
ceed under  the  provisions  of  this  Act  is  residing 
out  of  the  jurisdiction  of  the  said  Courts  of 
Queen's  Bench,  Common  Pleas,  and  Exche- 
quer, it  shall  be  lawful  for  such  holder  to  issue 
an  order  in  the  form  contained  in  the  schedule 
(A.)  to  this  Act  annexed  marked  No.  2,  which 
order  shall  bear  the  endorsement  contained  in 
the  said  form,  purporting  that  such  order  is 
for  service  out  of  the  jurisdiction  of  the  Court; 
and  the  time  for  payment  of  such  bill  or  note 
in  such  order  mentioned  shall  be  regulated  by 
the  distance  from  England  of  the  place  where 
the  party  against  whom  such  order  has  been 
obtained  is  residing ;  and  it  shall  be  lawful  for 
the  Court  or  Judge,  upon  being  satisfied  by 
affida^t  that  the  order  was  duly  served  on  the 
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trial  thereon  endorsed,  at  a  day  certun,  in  term 
or  in  vacation,  and  thereupon  such  County 
Court  Jadge  shall  proceed  to  try  such  issue  in 
like  manner  as  an  ordinary  plaint. 

16.  Within  six  days  after  such  issue  or  spe- 
cial case  has  been  directed,  or  such  further 
time  as  the  Court  or  a  Judge  shall  appoint,  the 
party  seeking  to  stay  execution  or  to  be  dis- 
charged from  custody  shall  give  security  for 
the  payment  of  the  biU  or  note,  and  interest 
thereon,  and  for  the  costs  of  protecting  and 
registering  the  bill  or  note,  and  of  the  order 
and  service  of  the  same,  and  also  for  the  costs 
of  trying  the  issue  or  of  the  special  case,  and 
proceedings  thereon,  or  pay  into  Court  a  sum 
of  money  which  shall  be  deemed  sufficient  bv 
such  Court  or  Judge  to  abide  the  event  of  such 
issue  or  special  case,  otherwise  execution  shall 
proceed  as  if  no  such  issue  or  special  case  had 
Deen  directed;  provided  always,  that  the 
Court  or  Judge  may  direct  that  such  security 
shall  not  be  required  where  the  party  applying 
for  a  stay  of  execution  or  dischu^e  from  cus- 
tody can  show  to  the  satisfaction  of  the  Court 
or  Judge,  upon  affidavit,  that  his  alleged  sig- 
nature to  the  bill  or  note  has  been  forged,  or 
that  circumstances  exist  which  affect  the  title 
of  the  holder  with  fraud,  or  that  any  other  cir- 
cumstances exist  which,  in  the  opinion  of  the 
Court  or  Judge,  ought  to  dispense  with  such 
security. 

17*  The  costs  of  such  issue  in  fact  or  special 
ease  shall  be  in  the  discretion  of  the  Court. 

18.  Upon  the  finding  of  the  jury  or  of  the 
County  Court  Judge  in  any  such  issue  in  fact 
the  order  for  the  payment  of  the  bill  or  note 
•hall  be  forthwith  discharged,  or  execution 
shall  forthwith  proceed  thereon,  according  to 
such  finding,  unless  the  Court  or  a  Judge 
shall  otherwise  order,  for  the  purpose  of  giving 
either  party  an  opportunity  for  moving  to  set 
aside  the  verdict  or  for  a  new  trial ;  and  upon 
the  judgment  of  the  Court  in  any  such  special 
case  the  order  for  payment  shall  be  forthwith 
discharged,  or  execution  shall  forthwith  pro- 
ceed thereon,  according  to  such  judgment, 
unless  proceedings  in  error  be  taken  by  either 
party:  provided  always,  that  if  the  plaintiff 
nas  been  discharged  from  custody  by  order  of 
the  Court  or  a  Judge,  such  discharge  shall 
not  be  a  satisfaction  of  the  debt  due  by  such 
plaintiff  on  the  bill  of  exchange  or  promissory 
note  on  which  the  order  for  payment  originally 
issued. 

19<  The  chief  clerk  of  evenr  County  Court 
shall  by  virtue  of  his  office  be  a  registrar  of 
protested  bills  of  exchange  and  promissory 
notes,  and  shall  keep  a  register  for  this  pur- 


Dithmtmnd  BUU  qfEsfckmge  BiU. 


20.  It  shall  be  lawful  for  the  holder  of  any 
bill  of  exchange  for  the  payment  of  any  sum 
not  exoeediog  502.  which  has  been  protested 
for  non-acceptance  or  non-payment,  or  of  any 
promissonr  note  for  the  payment  of  any  sum 
not  exceeding  50/.  which  has  been  protested 
for  non-payment,  and  which  bill  of  exchange 
or  promissory  note  is  duly  stamped  and  dated, 
ana  is  free  from  erasares  or  alterations,  except 


as  aforesaid,  to  register  such  bill  or  note  in  the 
County  Court  within  whose  jurisdiction  the 
acceptor  of  the  bill  or  maker  of  the  note  re- 
sides or  carries  on  his  business  at  the  time 
such  bin  or  note  is  dishononred,  and  there- 
upon he  shall  be  entitled  to  an  order  of  such 
Court,  in  the  form  contuned  in  Schedule  (B) 
to  this  Act  annexed  marked  No.  1,  againat  the 
parties  to  the  said  bill  or  note,  whether  reaid- 
mg  or  canrving  on  business  within  the  juris- 
diction of  the  said  County  Oourtor  not,  whooe 
names  are  written  thereon,  and  execution  shsdl 
proceed  on  this  order  against  any  such  party, 
six  days  after  service  thereof  on  such  party,  in 
the  same  way,  except  as  hereinafter  provided* 
as  if  the  party  baa  been  duly  summoned  to 
appear  before  the  Court,  and  an  order  made 
against  him,  on  affidavit  of  the  service  of  such 
order,  which  affidavit  shall  be  endorsed  on 
such  order  or  annexed  thereto. 

21.  In  any  case  where  the  sum  due  on  the 
bill  of  exchange  or  promissory  note  on  which 
such  order  for  payment  has  issued  shall  exceed 
the  sum  of  20/.,  exclusive  of  the  costs  of  pro- 
test and  registration,  and  service  of  the  order, 
the  clerk  of  the  Court  out  of  which  such  order 
has  issued,  at  the  request  of  the  party  who  has 
obtained  such  order,  and  six  days  after  the 
service  of  the  same,  shall  issue  under  the  seal 
of  the  Court  a  writ  of  Gopias  ad  saiufaciendbam 
in  the  form  contuned  in  Schedule  (B.)  to  this 
Act  annexed  marked  No.  2,  as  a  warrant  of  exe- 
cution to  the  high  bailiff  of  such  Court,  who 
by  such  warrant  shall  be  empowered  to  take 
the  party  served  with  such  order,  and  to  de- 
liver him  to  the  governor  or  keeper  of  the 
common  gaol  wherein  the  debtors  under  judg- 
ment in  execution  of  the  Superior  Courta  of 
Justice  may  be  confined  for  the  county,  city, 
borough,  or  place  in  which  such  psrty  is  re- 
sident :  provided  always,  that  where  such  writ 
of  capias  ad  satis/aciendmm  shall  have  issued 
against*  any  party  who  shall  reside  out  of  the 
jurisdiction  of  the  Court,  it  shall  be  lawful  for 
the  high  bailiff  of  the  Court  to  send  such  writ 
to  the  clerk  of  any  other  County  Court  consti- 
tuted under  the  Act  passed  in  the  10th  year  of 
the  reign  of  her  present  Majesty,  intituled  "An 
Act  for  the  more  easy  Recoveiy  of  Small  Debts 
and  Demands  in  Enghind,"  within  the  jnriedic* 
tion  of  which  such  party  shall  then  be  or  be 
believed  to  be,  with  a  warrant  thereto  annexed, 
rec^uiring  execution  of  the  same,  in  like  manner 
as  IS  done  when  a  warrant  of  commitment  ia  to 
be  executed  out  of  the  jurisdiction  of  the  Court 
from  which  the  same  lias  issued ;  and  the  clerk 
and  high  bailiff  of  the  Court  to  which  such 
writ  of  capias  ad  satiifaciaidmn  is  sent  ahall 
proceed  in  like  manner  as  when  a  warrant  of 
commitment  is  sent  to  such  Court  from  an- 
other Court  out  of  which  such  order  had  origi- 
nally issued. 

22.  Any  order  for  the  payment  of  a  biD  of 
exchange  or  promissory  issuing  out  of  any 
County  Court  under  this  Act  may  be  served  in 
like  manner  as  a  summons  issuing  from  sodi 
County  Court  is  now  served. 

23.  It  shall  be  lawful  for  any  party  who  has 
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been  served  with  any  order  for  the  payment  of 
a  bill  of  exchange  or  promissory  note  issuinK 
out  of  any  County  Court,  at  any  time  before 
execution  hat  issued,  or  before  any  proceed- 
ings fully  taken  on  such  order,  on  notice  to  the 
holder  of  such  bill  of  exchange  or  promissory 
note,  to  apply  to  the  Judge  nm  of  whose  Court 
the  order  issued  to  stay  execution,  which  applica- 
tion must  be  supported  by  affidavits  disclosing 
what  would  constitute  a  legal  defence  to  an  ac- 
tion on  the  bill  or  note  against  the  party  seek- 
ing to  stay  execution  or  by  parol  evidence  to 
the  like  effect:  provided  alwsys,  that  if  the 
party  served  with  such  order  shall  be  arrested  on 
any  capias  ad  tatiafacUndam  issued  as  herein- 
before provided  on  such  order,  it  shall  be  law* 
fal  for  him,  at  any  time  before  he  is  discharged 
from  custody,  to  apply  to  such  Judge  to  stay 
or  set  aside  such  proceeding,  and  to  discharge 
him  from  custody,  and  to  suv  all  further  exe- 
cution, which  application  shall  be  supported  by 
parol  evidence  or  affidavit  as  aforesaia. 

24.  In  any  of  these  cases,  if  the  Judge  shall 
think  that  such  legal  defence  has  bMU  dis- 
closed, execution  shall  be  stayed,  or  the  party 
discharged  from  custody,  and  execution  stayed 
(as  the  case  may  be),  and  an  issue  of  some 
question  of  law  or  fact  directed  to  be  tried  by 
toe  parties,  in  the  same  manner  as  in  an  ordi- 
nary plaint  in  the  County  Court,  and  in  the 
proceedings  on  such  issue  the  party  seeking  to 
stay  execution  shall  be  plaintiff  and  the  holder 
of  the  bill  or  note  defendant :  provided  idways, 
that  the  proof  of  tudi  issue  shall  rest  on  the 
party  who  would  have  been  bound  to  prove  it 
nad  such  issue  arisen  in  an  ordinary  plaint  in 
such  County  Court  brought  by  the  holder  of 
the  bill  or  note. 

25.  Within  six  days  after  such  issue  has 
been  directed  or  such  further  tune  as  the 
Judge  shall  appoint,  the  party  seeking  to  stay 
execution  or  to  be  discharged  from  cnstodv 
shall  give  security  for  the  payment  of  the  bill 
or  note,  and  interest  thereon,  and  for  the 
coats  of  protesting  and  registering  the  bill 
or  note,  and  of  the  order  and  service  of  the 
same,  and  also  for  the  costs  of  trying  the  issue 
directed  by  the  Judge,  or  pay  into  Court  a  sum 
of  money  which  shall  be  deemed  sufficient  by 
such  Judge  to  abide  the  event  of  such  issue, 
otherwise  execution  shall  proceed  as  if  no  such 
issue  had  been  directed :  provided  always,  that 
the  Judge  may  direct  that  such  securi^  shall 
not  be  required  where  the  party  applymg  for 
a  stay  of  execution  or  dischu-ge  from  custody 
can  show  to  the  satisfaction  of  the  Judge,  or 
upon  affidavit,  that  hb  alleged  signature  to  the 
biU  or  note  has  been  forgei,  or  that  circum- 
stances exist  which  affect  the  title  of  the  holder 
with  fraud,  or  that  any  other  circumstances 
exist  which  in  the  opinion  of  the  Judge  ought 
to  dispense  with  such  security. 

36.  The  costs  of  any  proceedings  in  the 
County  Court  under  this  Act  for  the  purpose 
of  staying  execution  shall  be  in  the  discretion 
of  the  Judge,  and  on  the  same  scale  as  in  other 
proceedings  within  the  jurisdiction  of  the  Court. 

27.  After  the  trial  of  the  issue  directed  by 


the  Judge  of  such  Countv  Couriy^Wtee  the 
matter  in  dispute  between  ue  partidr  is'  above 
20/.,  an  appeal  to  one  of  the  Superior  Courts 
at  Westminster  shall  be  allowed  #bere  either 
party  shall  be  dissatisfied  with  the  determina- 
tion or  direction  of  the  Judge  on  the  trial  of 
the  said  issue  in  point  of  law,  or  upon  the  ad- 
mission or  rejection  of  any  evidence ;  provided 
that  such  appeal  shall  be  m  the  same  form,  and 
subject  to  the  same  conditions  and  regulations 
as  appeals  which  are  now  allowed  by  law  in 
such  County  Court;  provided  also,  that  the 
said  Court  of  Appeal  may  either  order  a  new 
trial,  on  such  terms  as  it  thinks  fit,  or  may 
order  judgment  to  be  entered  for  eitiier  party 
(aa  the  case  may  be),  and  make  such  order 
with  respect  to  the  costs  of  the  said  appeal  as 
such  Court  may  think  proper,  and  such  order 
shall  be  final. 

28.  After  the  trial  before  the  County  Court 
Judge,  if  no  notice  of  appeal  be  given,  then,  if 
the  judgment  or  theveraict  be  for  the  plaintiff^ 
the  order  for  payment  of  the  bill  or  note  shall 
be  discharged,  and  all  proceedings  on  such 
order  shall  cease ;  and  if  the  jud^ent  or  ver- 
dict be  for  the  defendant,  execution  shall  pro- 
ceed, and  costs  be  recovered  as  in  ordinary 
plaints  in  the  Countv  Court :  provided  always, 
that  if  the  plaintiff  nas  been  discharged  from 
custody  bv  order  of  the  Judge,  such  discharge 
shall  not  be  a  satisfaction  of  tiie  debt  due  by 
such  plaintiff  on  the  bill  of  exchange  or  pro- 
missory note  on  which  the  order  for  payment 
originallv  issued. 

29.  When  either  par^  appeals  to  one  of  the 
Superior  Courts,  execution  in  the  County  Court 
shall  proceed,  or  not,  according  to  the  judg- 
ment of  such  Court  of  Appeal,  or  according  to 
the  result  of  any  new  trial  ordered  by  such 
Court  of  Appeal. 

30.  No  privilege  shall  be  allowed  to  any 
attorney  or  solicitor,  to  exempt  him  from  the 
provisions  of  this  Act. 

31.  Any  judgment  or  order  obtained  under 
this  Act,  and  any  execution  issued  or  taken  out 
thereon,  against  any  bankrupt  on  any  bill  of 
exchange  or  promissory  note  drawn,  accepted, 
made,  or  indorsed  by  such  bankrupt  within  two 
months  of  the  filing  of  a  petition  tor  adjudica- 
tion of  bankruptcy  by  or  against  such  bankrupt 
shall  be  null  and  void  to  all  intents  and  pur- 
poses whatsoever,  whether  such  bill  or  note 
shall  have  been  drawn,  accepted,  made,  or  en- 
dorsed by  such  bankrupt  in  contemplation  of 
bankruptcv  or  not. 

32.  Nothing  in  this  Act  contuned  shall  be 
construed  or  taken  to  interfere  with  or  to  affect 
anv  remedy  which  is  now  competent  to  the 
holder  of  or  to  any  party  to  a  bill  of  exchange 
or  promissory  note,  at  law  or  in  equity. 

33.  It  shaU  be  Uwful  for  the  Judges  of  the 
Court  of  Queen's  Bench,  Common  Pleas,  snd 
Exchequer,  or  any  eight  or  more  of  them,  of 
whom  the  Chiefs  of  each  of  the  said  Courts 
shaJl  be  three,  from  time  to  time  to  make 
all  such  general  roles  and  orders  for  the  ef- 
fectual execution  of  this  Act  in  the  said  Courts 
as  in  their  judgment  shall  be  necessary  or 
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proper,  and  for -fixing  the  costs  to  be  aHoved 
for  and  in  respect  of  the  matters  herein  con- 
tained, and  for  this  purpose  to  meet  from  time 
to  time  as  occasion  may  reouire ;  and  all  such 
rules  or  orders  shall  be  laid  before  both  Houses 
of  Parliament,  if  Parliament  be  then  sitting, 
imimediately  upon  the  meeting  of  the  same,  or 
if  Parliament  be  not  sitting,  then  within  &ye 
days  after  the  next  meeting  thereof;  and  no 
such  rule  or  order  shall  have  effect  until  six 
weeks  after  the  same  shall  have  been  so  laid 
before  both  Houses  of  Parliament;  and  any 
rule  or  order  so  made  shall,  from  and  after  the 
expiration  of  such  time  aforesaid,  be  of  the 
same  force  and  effect  as  if  the  same  had  been 
enacted  by  authority  of  Parliament :  provided 
always,  that  it  shall  be  lawful  for  the  Judges 
in  each  of  the  said  Courts  from  time  to  time  to 
make  such  rules  and  orders  for  the  govern- 
ment and  conduct  of  the  ministers  and  officers 
of  their  respective  Courts,  in  and  relating  to 
the  performance  of  the  duties  and  business  to 
be  done  and  performed  in  the  execution  of  this 
Act,  as  such  Judges  may  think  fit  and  reason* 
Me. 

14.  Such  new  or  altered  writs  and  forms  of 
proceedings  may  be  issued,  entered,  and  taken 
)n  the  said  Courts  as  may  by  the  Judges  of  the 
said  Courts,  or  any  eight  or  more  of  Uiem,  of 
whom  the  Chiefs  of  the  said  Courts  shall  be 
three,  be  deemed  necessary  or  expedient,  for 
giving  effect  to  the  provisions  hereinbefore 
contained,. and  in  such  forms  as  the  Judges 
of  such  Courts  respectively  shall  from  time  to 
time  think  fit  to  order;  and  such  writs  and 
proceedings  shall  be  acted  on  and  enforced  in 
such  and  the  same  manner  as  writs  and  pro- 
ceedings of  the  said  Courts  are  now  acted  on 
and  enforced,  or  as  near  thereto  as  the  circum- 
stances of  the  case  will  admit ;  and  any  exist- 
ing writ  or  proceeding  the  form  of  which  shall 
be  in  any  manner  altered  in  pursuance  of  this 
Act  shall  nevertheless  be  of  the  same  force  and 
virtue  as  if  no  alteration  had  been  made  therein, 
except  so  far  as  the  effect  thereof  may  be  varied 
by  this  Act. 

25.  It  shall  be  lawful  for  the  Lord  Chancel- 
lor to  appoint  and  authorise  five  of  the  Judges 
of  the  Courts  holden  under  the  Act  passed  in 
the  I'Oth  year  of  her  present  Majesty,  intituled 
**  An  Act  for  the  more  easy  Recovery  of  Small 
Debts  and  Demands  in  England,''  to  frame 
«ach  general  rules  and  orders  for  the  eff'ectual 
execution  of  this  Act,  in  the  said  Courts  as  in 
their  judgment  shall  be  necessary  and  proper; 
end  ail  such  rules  and  orders  as  aforesaid  as 
shall  be  certified  to  the  Lord  Chancellor  under 
the  hands  of  the  Judges  so  appointed  shall  be 
submitted  by  the  Lord  Chancellor  to  three  or 
more  of  the  Ju^es  of  the  Superior  Courts  of 
Common  Law  at  Westnunster,  of  whom  the 
Chief  Justice  of  the  Court  of  Queen's  Bench 
or  Common  Pleas  or  the  Chief  Baron  of  the 
Co«rt  of  Exchequer  shall  be  one ;  and  such 
Judges  of  tfab  Superior  Courts  may  approve  or 
disaUowor  alter  or  amend  such  rules  and  orders, 
er  Miy  of  them ;  and  such  of  the  rules  as  thall 
be  to  approved  hy  such  Jttdges  of  the  SuperiM: 


Courts  shall  forthwith  after  the  approval  there- 
of be  laid  before  both  Houses  of  Parliament,,  if 
Parliament  be  then  sitting,  or  if  Parliament  be 
not  sitting,  then  within  five  days  after  the  next 
meeting  thereof;  and  no  such  rule  or  order 
shall  have  effect  until  six  weeks  after  the  same 
shall  have  been  so  laid  before  both  Houses  of 
Parliament ;  and  any  rule  or  oi;der  so  approved 
shall  from  and  after  the  expiration  of  such  time 
as  last  aforesaid  be  of  the  same  force  and  effect 
as  if  the  same  had  been  enacted  by  authcnity 
of  Parliament. 

36.  Any  affidavit  for  the  purpose  of  proving- 
service  of  any  order  for  the  payment  of  a  dis- 
honoured bill  of  exchange  or  promissory  note 
issued  under  this  Act  against  any  person  resid- 
ing in  any  part  of  her  Majesty's  dominions  ex- 
cept England,  or  for  the  purpose  of  making 
any  application  to  the  Court  out  of  which  such 
order  issued,  may,  in  any  part  of  her  Majesty's 
dominions  except  Eoglana,  be  sworn  b^ore  a 
magistrate  or  justice  of  the  peace  for  the  counter, 
city,  town,  or  place  where  any  such  affidavit 
shall  be  sworn ;  and  every  affidavit  so  sworn 
by  virtue  of  this  Act  may  be  used  and  shall 
be  admitted  in  evidence,  saving  all  just  excep- 
tions, provided  it  purport  to  be  signed  by  such 
magistrate  :  provided  always,  that  if  any  per- 
son shall  forge  the  signature  of  any  such  affi- 
davit, or  shsdl  use  or  tender  in  evidence  any 
such  affidavit  with  a  false  or  counterfeit  signa- 
ture thereto,  knowing  the  same  to  be  false  and 
counterfeit,  he  shall  be  guiltv  of  felony,  and 
shall  upon  conviction  be  liable  to  imprison- 
ment for  any  term  not  exceeding  three  years 
nor  less  than  one  year,  with  hard  labour ;  and 
every  person  who  shall  be  charged  with  com- 
mitting  any  such  offence,  and  every  accessory 
before  or  after  the  fact  to  any  such  offence, 
may  be  prosecuted  for  such  offence  in  any 
Court  of  competent  jurisdiction  in  that  part  of 
her  Majesty's  dominions  in  which  such  offence 
shall  have  been  committed,  or  in  that  part  of 
her  Majesty's  dominions  in  which  such  person 
shall  be  apprehended  or  be  in  custody :  Pro- 
vided also,  that  if  any  person  shall  wilfully  or 
corruptly  make  a  false  affidavit  before  such 
magistrate,  every  person  so  offending  shall  be 
deemed  and  taken  to  be  guilty  of  perjury,  in 
like  manner  as  if  such  person  had  wilfully  and 
corruptly  made  such  false  affidavit  in  Eng-laad 
before  competent  authority,  and  shall  be  Uabk 
to  be  prosecuted  for  such  peijury  in  any  Coutt 
of  competent  jurisdiction  in  that  part  of  her 
Majesty's  dominions  in  whidi  such  offence 
shall  have  been  committed,  or  in  that  part  of 
her  Majesty's  dominions  in  which  such  person 
shall  be  apprehended  or  be  in  custody. 

37.  Any  affidavit  for  the  purpose  of  pronng 
service  of  any  order  for  the  payment  of  any 
dishonoured  bill  of  exchange  or  promissory 
note,  issued  under  this  Act  agunst  any  pefsoa 
residing  out  of  her  Majesty's  dominions,  or 
service  of  notice  of  such  order,  or  for  the  pur- 
pose of  making  any  apfiliostioo  to  the  Cosai 
out  of  which  such  order  issued,  may  be  sworn 
before  any  consvl^cRcral,  consul,  vice-c«Hisal, 
or  cottsiilar  agent  for  the  tine  being  apponned 
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foy  her  Majestv  at  any  foreififii  port  or  place ; 
and  every  affiaavit  so  sworn  by  virtue  of  tbis 
Act  may  be  used  and  shall  be  admitted  in  evi- 
dence, saving  all  just  exceptions,  provided  it 
purport  to  be  signed  by  such  consul-general, 
consul,  vice-consul,  or  consular  agent :  pro- 
vided always,  thai  if  any  person  shall  forge  the 
signature  of  any  ^uch  atfidavit,  or  shall  use  or 
tender  in  evidence  any  such  affidavit  with  a 
false  or  counterfeit  signature  thereto,  knowing 
the  same  to  be  false  or  counterfeit,  he  shall  be 
guilty  of  felony,  and  shall  upon  conviction  be 
liable  to  imprisonment  for  any  term  not  exceed- 
ing three  years  nor  less  than  one  year,  with 
bard  labour;  and  every  person  who  shall  be 
charged  with  committing  any  such  felony  mav 
be  dealt  with,  indicted,  tried,  and,  if  convicted, 
sentenced,  and  his  offence  may  be  laid  and 
charged  to  have  been  committed  in  the  county 
or  place  in  which  he  shall  be  apprehended  or 
be  in  custody ;  and  every  accessory  before  or 
after  the  fact  to  any  such  offence  may  be  dealt 
with,  tried,  and,  if  convicted,  sentenced,  and 
bis  offence  may  be  laid  and  charged  to  have 
been  committed,  in  any  county,  or  place  in 
which  the  principal  offender  may  be  tried : 
provided  also,  that  if  any  person  shall  wilfully 
and  corruptly  make  a  false  affidavit  before 
such  consul-general,  consul,  vice-consul,  or 
consular  agent,  every  person  so  offending 
shall  be  deemed  and  taken  to  be  guilty  of  per- 
jury, in  like  manner  as  if  such  person  had  wil- 
fully and  corruptly  made  such  false  affidavit  in 
England  before  competent  authority,  and  shall 
and  may  be  dealt  with,  tried,  and,  if  convicted, 
sentenced,  and  his  offence  may  be  laid  and 
charged  to  have  been  committed,  in  any  county 
or  place  in  which  he  shall  be  apprehended  or 
be  in  custody,  as  if  his  offence  had  been  actu- 
ally committed  in  that  county  or  place. 


OBSERVATIONS  ON  THE  BILLS  OF 
EXCHANGE  BILL. 

The  following  Observations,  explanatory 
of  the  objects  of  this  measut-e  have  been 
printed  with  the  papers  of  the  House  of 
Lords: — 

**The  object  of  this  Bill  will  be  best  under- 
stood by  a  brief  explanation  of  the  Scottish 
system  of  summary  diligence  on  dishonoured 
bills  of  exchange  and  promissory  notes,  which 
it  proposes  to  introduce  into  England,  and  by 
a  statement  of  some  of  the  advantages  which 
are  found  to  arise  under  that  system. 

•*  Summary  diligence  on  foreign  bills  of  ex- 
change was  first  introduced  into  Scotland  by 
an  Act  of  the  Scottish  Parliament  in  the  year 
1681,  and  was  afterwards  extended,  bv  an  Act 
passed  in  1 696,  to  inland  bills.  Uuder  these 
Acts  it  was  only  allowed  against  drawers  and 
indonsers  in  the  case  of  non-acceptance,  the 
acceptor  alone  being  liable  to  this  proceeding 
in  the  case  of  non-payment.  By  the  12  Geo.  3, 
c  72,  summary  diligence  was  allowed  to  pro- 
ceed against  drawers  and  indoraers  as  weU  as 


against  acceptors  in  the  latter  case ;  and  by  the 
same  Act  it  is  allowed  on  promissory  notes  in 
the  same  way  as  on  bills  of  exchange. 

"  Under  these  Acts  a  notarial  protest  of  a 
dishonoured  bill  or  note,  when  registered  in  the 
books  of  certain  Courts,  becomes  in  effect  a 
judgment  against  any  of  the  parties  whose 
names  may  be  on  the  bill  or  note,  and  an  ex« 
tract  is  granted  to  the  holder  so  registering  the 
protest,  containing  a  warrant  of  the  Court  for 
execution  against  the  party  from  whom  pay- 
ment is  sought,  on  the  expiration  of  six  days 
after  he  has  been  duly  served  with  notice  ac- 
cov'ling  to  the  Law  of  Scotland ;  therefore  a 
party  who  puts  his  name  to  a  bill  of  exchange 
or  prt>missory  note  is  considered  as  giving  a 
warrant  to  any  bond  fide  holder  to  sign  jodg- 
ipent  against  him,  in  the  event  of  the  note  or 
bill  being  dishonoured. 

"There  are  various  restrictions,  however,  to 
the  right  which  the  holder  of  a  bill  or  note 
thus  acquires,  some  of  which  it  may  be  proper 
to  mention.  The  protest  cannot  be  registered 
after  six  months  from  the  time  the  bill  or  note 
becomes  due.  The  bill  or  note  roust  be  good 
on  tbe  face  of  it,  and  free  from  erasures  or 
alterations  in  subsfantialibu9,  Nummary  dili- 
gence is  tiot  competent  on  bills  or  notes, 
which,  thoU((h  the  party's  name  be  inserted 
by  himself  in  tbe  body  of  them,  are  not  sub- 
scribed by  him,  or  Which  are  subscribed  only 
by  initials  or  by  a  mark^  And  there  are  va- 
rious other  restrictions  on  (he  right  of  the 
holder  for  the  protection  of  the  debtor,  which 
it  is  unnecessary  here  to  detail.  But  the  great 
restriction  on  the  right  of  the  holder  arises 
from  the  power  which  the  party  from  whom 
payment  is  sought  by  the  process  of  summary 
diligence  has,  ojf  coming  forward  at  any  time 
before  execution  is  completed,  and  staying  exe- 
cution by  what  is  termed  *'  a  suspension."  In 
this  proceeding  any  grounds  will  be  available 
for  the  latter  party  which  would  form  a  defence 
to  an  action  against  him  on  the  bill  or  note, 
and  the  effect  of  his  being  successful  is  to  dis- 
charge his  liability.  There  are  other  objections 
which  may  be  urtted  as  grounds  of  suspension 
of  summary  diligence,  although  they  could  not 
be  brought  forward  in  answer  to  an  action. 

**0n  the  other  hand,  the  right  of  suspension 
itself  is  placed  under  very  stringent  conditions. 
The  first  step  to  be  taken  by  the  debtor  for 
obtaining  a  suspension  of  execution  is  by  pre- 
ferring a  bill  or  short  petition  to  the  Lord 
Ordinary  on  the  bills,  if  the  protest  has  been 
registered  in  the  Courts  of  Session,  or  to  the 
sheriff,  if  it  has  been  registered  in  the  Sheriff  . 
Court.  The  Judge  to  whom  the  application  is 
made  examines  with  all  possible  despatch, 
either  before  or  after  hearing  the  holder,  wne- 
ther  the  debtor  has  alleged  sufficient  primd 
facie  grounds  for  staving  execution ;  and  if 
they  are  such  as  would  be  incompetent  in  law, 
the  petition  is  at  once  dismissed.  When  the 
grounds,  however,  are  such  as,  if  proved, 
would  entitle  the  debtor  to  resist  payment,  the 
prarer  of  the  petition  is  granted,  and  execution 
is  stayed  till  the  grounds  of  suspension  are 
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discussed,  in  wbich  both  parties  are  allowed  an 
opportunity  of  deliberately  making  good  their 
pleas  and  averments ;  and  upon  the  proof  and 
argument  thus  submitted,  the  Court  finally  de- 
termines whether  execution  is  to  issue  or  not. 
But  in  general  no  suspension  is  granted  with- 
out security  giren  by  the  party  applying  for  it, 
to  pay  the  debt,  if  it  shall  be  found  due,  and 
the  costs  of  suit.  The  bond  into  y/hich  the 
sureties  are  required  to  enter  becomes,  if  the 
bolder  is  successful  in  the  suit,  a  warrant  for 
insunt  execution  against  the  sureties. 

"  In  the  proceedinfis  in  suspension  the  debtor 
is  placed  in  the  position  of  a  plaintiff,  and  must 
take  on  himself  the  burden  of  instituting  the 
process  and  of  proving  his  case.  The  law  pre- 
sumes that  the  holder  has  a  just  title  to  the 
billy  and  that  it  is  a  regular  instrument  when 
ex  facie  correct,  and  he  is  therefore  entitied  to 
stand  on  its  merits  until  the  debtor  has  made 
out  a  sufficient  case  to  call  on  him  for  proof. 

*'  It  cannot  be  questioned  that  the  principle 
applied  by  the  Law  of  Scotland  to  bills  of  ex- 
enange  and  promissory  notes  is  in  accordance 
with  the  sound  mercantile  view  of  such  docu- 
ments- According  to  the  custom  of  merchants, 
they  are  not  treated  as  mere  contracts  for  the 
piyment  of  money,  enforceable  only  by  action, 
m  which  the  onus  probandi  on  every  point,  ex- 
cept the  consideration,  rests  with  the  holder, 
but  as  securities  which  are  certainly  to  be  paid 
when  due,  if  the  parties  liable  remain  in  sol- 
vent circumstances.  Accordingly,  when  the 
names  of  the  parties  to  bills  of  exchange  are 
known,  and  their  credit  perfectiy  ascertained, 
these  documents  circulate  as  money ;  and  the 
only  point  considered  by  the  most  prudent 
merchant  in  receiving  a  bill  in  payment  of  a 
debt  is,  whether  the  credit  of  the  parties  is 
satisfactory.  A  man  who  puts  his  name  to  a 
bill  as  drawer^  indorser,  or  acceptor,  is  under- 
stood in  the  mercantile  world  to  do  so  ad- 
visedly, and  pledging  his  credit  to  the  fullest 
extent  that  he  will  pay  it  in  certain  circum- 
stances. The  principle  of  the  system  of  sum- 
mary diligence  is,  that  when  these  circum- 
stances have  arisen  and  are  undeniable,  the 
bolder  is  entitied  to  enforce  payment  by  a 
speedy  legal  process,  unless  the  partv  held 
liable  in  the  Dill  can  show  that  tne  mstru- 
ment  is  not  what  it  professes  to  be,  and 
either  that  it  does  not  possess  the  character 
which  he  vouched  for  by  bis  signature,  or  has, 
since  he  put  his  name  to  it,  acquired  a  new 
character  which  frees  him  from  the  obligation 
to  pay  which  would  else  be  incumbent  on 
lum. 

''The  advantages  of  the  system  of  summary 
diligence,  in  the  opinion  both  of  Scottish 
lawyers  and  mercantile  men,  are  great  and 
unquestionable.  It  has  now  been  in  existence 
for  more  than  a  century  and  a  half,  and  its 
beneficial  operation  has  been  proved  by  the 
most  satisfactory  evidence.  Under  it  the  com- 
merce of  Scotiand  has  increased  and  strength- 
ened with  a  rapidity  and  steadiness  which  is 
scarely  to  be  paralleled  in  the  annals  of  any 
other  modem  nation.    How  much  of  this  has 


been  owing  to  political  canses,  it  is  miMCti> 
sary  to  inquire ;  but  the  fact  is  unquestioQabk 
that  a  system  which  bears  directly  on  credit, 
has  been  found  contemporaneous  with  one  o( 
the  most  astonishing  developments  of  tndi 
which  has  been  recorded  in  history. 

"  One  obvious  consequence  of  the  eyileia 
is,  that  defences  pleaded  for  tiie  mere  {Nirpoic 
of  delay  and  embarrassment,  which  are  tos 
common  in  the  English  Ck)urts  in  actioDi  on 
bills  of  exchange,  and  which  render  legal  pro- 
ceedings the  last  resource  of  a  prudent  mer- 
chant, are  seldom  raised  in  the  Scottiih 
tribunals. 

Questions  on  important  points  of  Law,  from 
the  very  nature  of  commercial  dealings,  do 
arise ;  but  time  and  money  are  not  waitfd  os 
subtie  points  of  special  pleading,  nor  in  defeat- 
ing the  sham  defences  of  an  opponent.  An- 
other consequence  is  no  less  clear.  A  die- 
honoured  Scotch  bill  of  exchange  becomes  of 
considerably  higher  value  to  tbe  holder  tfau 
an  English  one.  Its  payment  can  be  enforoed 
bv  a  much  less  dilatory  and  expensiTe  mi. 
chinery ;  and  when  the  holder  knows,  ii  hi 
ought  to  do,  the  true  nature  and  charactff  of 
the  instrument  in  his  possession,  h«  »  2* 
afraid  to  put  that  machinery  in  motion.  He 
knows  that  mere  dilatory  proceedings  will  be 
of  no  avail  to  prevent  the  enforcement  of  hii 
just  rights ;  and  he  has  no  fear  that  thefintl 
result  of  any  proceedings  which  ehsll  take 
place,  may  end  in  a  judgment  againet  anin- 
solventy  since  a  surety  must  be  interpoeed 
whose  ab'dity  to  pay  he  has  the  meens  of 
stringently  testing.  But  there  is  a  further 
consequence  still  which  resulu  with  eaiw  cer- 
tainty  from  this  system.  If  the  psrty  lisble  oa 
the  bill  be  in  insolvent  circumstances  when  it 
is  protested  and  registered,  he  is  depiifedof 
the  means  of  putting  off  the  evil  day,  andot 
going  further  and  further  into  a  hopeless  con- 
dition. Should  execution  proceed  sgsinst  hia 
without  his  attempting  to  stay  it,  tiic  true  stiB 
of  his  affairs  becomes  apparent;  wo  *][* 
where  he  applies  for  a  suspension  of  procew- 
ings,  he  must  provide  sureties  whose  ota 
solvency  is  closely  scrutinised,  who  mw 
render  themselves  liable  for  the  debt,  intete^ 
and  costs.  This  for  a  man  verging  ?n  °mo^ 
vency  is  no  easy  matter  to  accomplish;  ana 
the  system,  therefore,  supplies  a  ^^\^^^^ 
and  searching  test  of  insolvency,  and  afforti 
one  of  the  best  securities  which  legisUtion  W 
yet  devised  for  mercantile  credit  Nor  can  tt 
be  said  that  the  system  is  too  stringen^  ana 
must  tend  to  check  legitimate  credit  It »  we 
universal  opinion  of  Scottish  merchants  that  b 
has  no  such  effect,  and  tiiat  it  has  openMa 
most  beneficially  on  the  trade  of  that  ptft» 
the  United  Kingdom.  It  is  impossible  indeefl, 
on  a  fair  conaideration  of  tbe  commercial  con- 
dition of  that  country,  to  entertain  ""7""?' 
able  appprehension  tiiat  the  system  ^^Jr^ 
slightest  tendency  to  prevent  legitimate  specu- 
lation, or  to  damp  the  spirit  of  enterprise. 

Such  being  tiie  nature  of  the  Scottish  iff 
tern  of  summary  diligence  on  dishonoiw  ^^ 
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of  Kifi*h«nggf  and  8uch  some  of  the  advantages 
xesttltiniir  from  it,  this  Bill  proposes  to  intro- 
duce the  eastern. into  England  in  so  far  as  may 
be  compatible  orith  the  machinery  of  our  Courts 
of  Law. 

AU  that  is  required  for  introducing  the  sys- 
teqi  ioto  JEngland  iu  its  essential  features^  is  to 
give  to  the  registration  of  the  protest  of  a  dis- 
honoured Bill  the  effect  of  a  judgment^  and 
then  to  make  proviition  for  attempts  to  s(ay 
execution,  and  this  Bill  seeks  to  accomplish 
this  object  in  the  following  manner  :  — 

A  protest  is  assumed  as  the  foundation  of 
the  proceeding,  not  only  because  this  method 
preriaila   in.  Scotland,  but  because  the  disho- 
nour of  the  bill  could  not  be  proved  in  any 
more  simple  and  economical  mode.     In  each 
of  the  superior  Courts  of  Common  Law,  one  of 
the  Masters  would  be  appointed  as  the  regis* 
trar  of  protested  Bills,  and  would  keep  a  book 
for  this   purpose.     Every  holder  of  a  .disho- 
noured Bill,  within  six  months  after  protesting 
>t,  would  be  permitted  to  register  the  bill  and 
protest  in  the  register  of  any  of  the  Superior 
Courts,  and  would  thereupon  be  entitled  to 
judgment  and  to  an  order  of  the  Court  against 
any  of  the  parties  to  the  bill,  for  payment  of 
the  same  with  six  days  after  the  service  of  the 
order;  and  upon  the  expiration  of  six  days 
after  such  service,  execution  might  proceed. 
The  order  would  be  served  in  the  same  way  as 
fi  Writ  of  Summons  under  the  Common  Law 
Procedure  Act ;  and  where  the  party  sought  to 
be  served  avoided  service,  the  Court  or  a  Judge 
would  allow  the  holder  to  proceed  as  if  service 
had  been  effected ;  where  the  party  sought  to 
be  charged  on  the  bill  resided  abroad,  applica- 
tion for  an  order  would  be  made  to  a  Judge, 
who  would  allow  a  longer  time  after  service 
before  execution  should  issue.    Before  execu- 
tion had  taken  place^  it  would  be  lawful  for 
the  party  who  had  been  served  with  the  order 
to  apply  to  the  Court  or  a  Judge  to  stay  execu- 
tion ;  and  it  would  be  necessary  that  the  ap- 
plication should  be  supported  by  satisfactory 
affidavits,  which  the    other  party  would  be 
allowed  to  answer  if  he  thought  proper.     The 
Court  or  Judge  would  then  determine  whether 
sufl^cient  grounds  had  been  laid  for  staying 
execution.    If  they  thought  so,  then  an  issue 
in  &ct  or.  in  law  would  be  directed  to  be  tried 
by  the  parties,  in  the  same  way  at  if  agreed  on 
under  tne  Common  Law  Procedure  Act,  and 
in  which  the  partv  seeking  to  stay  execution 
would  be  plaintiflf;  and  the  holder  of  the  bill 
defendant    Within  six  days  after  the  order 
directing  an  issue,  the  party  seeking  to  stay 
execution  would  be  requirea  to  give  security 
&r  principal  and  interest  on  the  biU,  and  for 
the  costs  of  trying  the  issue,  unless  dispensed 
with  bv  tiie  Judge;  otherwise,  execution  to 
proceea.    The  costs  would  be  in  the  discretion 
of  the  Court.    On  the  trial  of  the  issue  in  fact 
or  in  law,  if  the  verdict  or  judgment  were  for 
the  plaintiff,  the  order  for  execution  would  be 
^narged  on   appltcation»  within  a  certain 
ttme,  to  the  Court ;  if  for  the  defendant,  im- 
aediate  execution  on  the  bill  might  be  ordered ; , 


or,  if  not  so  ordered,  execution  would  proceed 
at  the  time  at  which  it  would  be  allowed  to  do 
so  in  an  ordinary  action,  where  judgment 'must 
be  signed  for  damages  and  costs. 

The  benefits  of  the  system,  however,  would 
be  imperfectly  realised  if  it  were  confined  to  the 
superior  Courts.  In  Scotland,  the  local  juris- 
diction of  the  Sheriff  Courts  is  the  same  as  the 
general  jurisdiction  of  the  Court  of  Session  in 
summary  diligence ;  and,  considering  the  ad<* 
vantages  of  local  registers,  th^  Count v  Courts 
in  England  ought  to  be  placed  on  the  same 
footing  so  far  as  their  jurisdiction  extends. 
These  Courts  have  alreadv  jurisdiction  in  cases 
of  contract  up  to  50/.,  ana  there  is  no  substan- 
tial reason  why  their  jurisdiction  in  summary 
execution  on  bills  and  notes  ought  not  to  be 
to  the  same  extent. 

It  is  therefore  provided  that  the  chief  Clerk 
of  every  County  Court  shall  be,  by  virtue  of 
his  office,  a  registrar  of  protested  bills,  and 
shall  keep  a  register  for  this  purpose.  Every 
holder  of  a  dishonoured  bill  for  the  payment  of 
any  sum  not  exceeding  50/.,  within  six  months 
after  protesting  it,  would  be  permitted  to  re-> 
gister  it  in  the  County  Court  within  whose 
jurisdiction  the  acceptor  resides;  and  there- 
upon he  would  be  entitled  to  an  order  of  the 
Court  agunst  any  of  the  parties  to  the  bill, 
and  on  this  execution  would  proceed  six  days 
after  service,  in  the  same  way  as  if  the  party 
had  been  duly  summoned  to  appear  before  the 
Court,  and  an  order  made  against  him.  The 
order  would  be  served  as  summonses  from  the 
County  Court  now  are.  Before  execution,  the 
party  served  with  the  order  might  obtain  from 
the  Court  a  summons  for  staying  execution, 
and  at  the  hearing  the  Judge  would  either  dis- 
miss the  summons  or  order  a  trial,  in  which 
the  party  seeking  to  stav  execution  would  be 
plaintiff,  and  the  holder  defendant.  The  same 
provision  with  regard  to  security  for  principal 
and  interest  and  costs  are  made  as  in  the 
superior  Courts.  Within  six  days  after  trial, 
where  die  matter  in  dispute  between  the  parties 
amounts  to  20/.,  an  appeal  would  be  allowed. 
If  no  appeal  were  made,  then,  where  the  Judg- 
ment of  the  Court  was  for  the  plaintiff,  the 
order  for  execution  would  be  discnarged ;  and 
where  for  the  defendant,  execution  would  pro- 
ceed, and  costs  be  recoveeed  in  the  ordinary 
way;  where  there  was  an  appeal,  execution 
would  proceed  or  not,  according  to  the  judg- 
ment, as  in  other  cases. 

[We  presume  the  proposed  jurisdiction  to  be 
conferred  on  the  County  Courts  on  dishonour- 
ed bills  not  exceeding  50/.,  would  be  concur" 
renilf  with  the  Superior  Court,  not  exclusively. 
Ed.] 


REGISTRATION  OF  BILLS  OF  SALE. 

This  Bill,  "For  preventing  Frauds  upon 
Creditors,  by  secret  Bills  of  Sale  of  Personal 
Chattels,''  recites,  that  frauds  are  frequently 
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committed  npon  creditors  by  secret  bills  of 
sale  of  personal  chattels^  whereby  persons  are 
enabled  to  keep  up  the  appearance  of  being  in 
good  circumstances  and  possessed  of  property, 
and  the  grantees  or  holders  of  such  biUs  of 
sale  have  the  power  of  taking  possession  of  the 
property  of  such  persons,  to  the  exclusion  of 
the  rest  of  their  creditors;  and  proposes  to 
enact— 

1.  That  from  and  after  the  passing  of  this 
Act  every  bill  of  sale  of  personal  chattels  made 
by  any  person,  who  according  to  the  Bankrupt 
L^ws  is  to  be  deemed  liable  to  become  bank- 
rupt, either  absolutely  or  conditionally,  or 
subject  or  not  subject  to  any  trusts,  and  where- 
by the  grantee  or  holder  shall  have  power, 
either  with  or  without  notice,  and  either  im- 
mediately after  the  making  of  such  bill  of  sale, 
or  at  any  future  time,  to  seize  or  take  posses- 
sion of  any  property  and  effects  comprised  in 
or  made  subject  to  such  bill  of  sale,  and  every 
schedule  or  inventory  which  shall  be  thereto 
annexed  or  therein  referred  to,  or  a  true  copy 
thereof,  and  of  every  attestation  of  the  execu- 
tion  thereof,  shall,  together  with  an  affidavit  of 
the  time  of  such  bill  of  sale  being  made  or 
given,  and  a  description  of  the  residence  and 
occupation  of  the  person  making  or  giving  the 
flame,  and  of  every  attesting  witness  thereto,  be 
filed  with  the  officer  acting  as  clerk  of  the 
docquets  and  judgments  in  the  Court  of 
Queen's  Bench,  within  21  days  after  the  mak- 
ing or  giving  of  such  bills  of  sale  (in  like  man- 
ner as  a  warrant  of  attorney  in  any  personal 
action  given  by  a  trader  is  now  by  law  required 
to  be  filed),  otherwise  such  bill  of  sale  shall, 
as  against  all  assignees  of  the  estate  and  effects 
of  the  person  making  or  giving  the  same  under 
the  laws  relating  to  bankruptcy  or  insolvency, 
or  under  any  assignment  for  the  benefit  of  the 
creditors  of  such  person,  and  as  against  all 
sherififs  officers  and  other  persons  seizing  any 
property  or  effects  comprised  in  such  bill  of 
sale  in  the  execution  of  any  process  of  any 
Court  of  Law  or  Equity,  or  every  person 
on  whose  behalf  such  process  shall  have  been 
issued,  be  null  and  void  to  all  intents  and  pur- 
poses whatsoever,  so  far  as  regards  the  pro- 
perty in  or  right  to  the  possession  of  any  per- 
sonal chattels  comprised  in  such  bill  of  sale, 
which  at  the  time  of  such  bankruptcy,  or  of 
filing  the  insolvent's  petition  in  such  insolvency, 
or  the  execution  by  the  debtor  of  such  assign- 
ment for  the  benefit  of  his  creditors,  or  at  the 
time  of  the  issuing  of  such  process  (as  the 
case  may  be),  shall  be  in  the  possession,  or  ap- 
parent possession,  of  the  person  making  or 
giving  such  bill  of  sale,  after  the  expiration  of 
such  period  of  21  days. 

2.  If  such  bill  of  sale  shall  be  made  or  given 
flubject  to  any  defeazance  or  condition,  or  de- 
claration of  trust  not  contained  in  the  body 
thereof,  such  defeazance  or  condition  or  decla- 
ration of  trust,  shall,  for  the  purposes  of  this 
Act,  be  taken  as  part  of  such  bill  of  sale,  and 
shall  be  written  on  the  same  paper  or  parch- 


ment on  which  such  bill  of  sale  shall  be  written, 
before  the  time  when  the  same  or  a  copy  there* 
of  respectively,  shall  be  filed,  otherwise  socli 
bill  of  sale  shall  be  null  and  void  to  all  intents 
and  purposes  as  against  the  same  persons,  and 
as  regards  the  same  property  and  effects,  as  if 
such  bill  of  sale,  or  a  copy  thereof,  bad  not 
been  filed  according  to  the  provisions  of  this 
Act. 

3.  The  said  officer  of  the  said  Court  of 
Queen's  Bench  shall  cause  every  bill  of  sale, 
and  every  such  schedule  and  inventory  as 
aforesaid,  and  every  such  copy  filed  in  his  said 
office  under  the  provisions  of  this  Act,  to  be 
numbered,  and  shall  keep  a  book  or  books  in 
his  said  office,  in  which  he  shall  cause  to  be 
fairly  entered  an  alphabetical  list  of  every  such 
bill  of  sale,  contmnmg  therein  the  name,  addi- 
tion, and  description  of  the  person  making  or 
giving  the  same;  and  also  of  the  person  to 
whom- or  in  whose  favour  the  same  shall  have 
been  given,  together  with  the  number  and  the 
dates  of  the  execution  and  filing  of  the  same, 
and  the  sum  for  which  the  same  has  been  given, 
and  the  time  or  times  (if  any)  when  the  same 
is  thereby  made  payable,  according  to  the  form 
containea  in  the  Schedule  to  this  Act,  which 
said  book  or  books,  and  every  bill  of  sale,  or 
copy  thereof,  filed  in  the  said  office,  may  be 
searched  and  viewed  by  all  persons,  at  all  rea- 
sonable times,  paying  to  the  officer  for  every 
search  against  one  person  the  sum  of  6d, 
and  no  more.  And  that  in  addition  to  the  last- 
mentioned  book,  the  said  officer  of  the  said 
Court  of  Queen's  Bench,  shall  keep  another 
book  or  index,  in  which  he  shall  cause  to  be 
fairly  inserted,  as  and  when  such  bills  of  sale 
are  nled  in  manner  aforesaid,  the  name,  addi- 
tion, and  description  of  the  persons  making  or 
giving  the  same;  and  also  of  the  persons  to 
whom  or  in  whose  favour  the  same  shall  have 
been  given,  but  containing  no  further  par- 
ticulars thereof;  which  last-mentioned  book  or 
index,  all  persons  shall  be  permitted  to  search 
for  themselves,  paying  to  the  officer  for  such 
search  the  sum  of  1«. 

4.  The  said  officer  shall  be  entitled  to  re- 
ceive for  his  trouble,  in  filing  and  entering 
every  such  bill  of  sale,  or  a  copy  thereof,  as 
aforesaid,  the  sum  of  1#.  and  no  more. 

5.  Any  person  shall  be  entitled  to  have  an 
office  copy,  or  an  extract,  of  every  bill  of  sale, 
or  of  the  copy  thereof  filed  as  aforesaid,  upon 
paying  for  the  same,  at  the  like  rate  as  for 
office  copies  of  judgments  in  the  said  Court  of 
Queen's  Bench. 

4.  Any  Judge  of  the  said  Court  of  Queen's 
Bench  may  order  a  memorandum  of  satisfac- 
tion to  be  written  upon  any  bill  of  sale,  or  copy 
thereof  respectively,  as  aforesaid,  if  it  shall  ap- 
pear to  him  that  the  debt  (if  any)  for  which 
such  bill  of  sale  is  given  as  security,  shall  have 
been  satisfied  or  discharged. 

[This  appears  to  be  a  useful  measure,  and 
properly  woriced  out  in  practice.— >£o.] 
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THE  NEW  LA.W  COURTS. 

Thb  Lord  Chancellor  presented  a  petition 
from  the  Managing  Committee  pf  the  Metro- 
politan and  Provincial  Law  AsaociatioOy  pray- 
iii|[^  for  a  removal  of  the  Courts  of  Laiv  from 
Westminster  and  Guildhall  to  new  buildings  in 
the  immediate  vicinity  of  the  Inns  of  Court. 
According  to  the  report  in  the  newspapers,  the 
noble  and  learned  Lord  remarked  that,  in  his 
opinion,  the  inconvenience  arising  from  the 
the  dispersion  of  the  Inns  of  Court  ^  was  some- 
what oversuted ;  but  apart  from  that,  he  did 
Qot  see  how  the  prayer  of  the  petition  could 
be  complied  with  until  they  found  their  way  to 
the  funds  necessary  for  providing  new  build- 
ings for  the  Law  Courts.  The  Suitors'  Fund, 
which  had  been  suggested,  had  so  many 
charges  fixed  upon  it  by  Act  of  Parliament, 
and  the  fees  hacl  been  so  reduced  that  it  was 
almost  doubtful  whether  the  balance  would 
continue  to  be  sufficient  to  pay  the  expenses  of 
the  Court,  and  certainly  it  was  not  likely  that 
there  could  be  for  some  time  to  come  any 
surplus  available  for  the  erection  of  new  Law 
Courtd. 

So  far  the  report  of  the  Lord  Chancellor's 
observations.  When  the  Accountant-General's 
annual  account  is  laid  before  Parliament  (which 
it  should  have  been  several  weeks  ago),  we 
shall  probably  see  that  the  surplus  fund  is 
ample  for  the  proposed  purpose.  The  dead 
fund  is /oar  millions.  Of  this  it  is  just  possi- 
Ue  (though  highly  improbable)  that  one-half 
may  be  claimed.  There  is,  at  least,  a  million 
and  a  quarter  which  cannot  be  claimed,  be- 
csoae  the  surplus  interest  (or  interest  upon  in- 
terest) amounts  to  that  sum.  We  are  aware 
that  there  are  charges  both  on  the  Suitors' 
Fond  and  the  Fee  Fund,  and  we  dispute  not 
that  these  prior  charges  must  be  satisfied ;  but 
there  is  enough  and  to  spare  for  the  New 
Conrts,  after  discharging  every  possible  exist- 
ing incumbrance. 


NOTES  ON  RECENT  STATUTES. 

SaUITY  JURISDICTION   IHPROVBMBNT   ACT. 

OBOSB,   UNDER  S.   52,  TO   REVIVE    ON 
DEATH   OF  A   DEPENDANT. 

hf  a  cUim  by  a  simple  contract  creditor  of  a 
testator  against  his  executrix  and  heir-at-law,  a 
reference  to  take  accounts  was  made,  and  the 
Marter'e  report  thereon  was  confirmed.    An 


order  was  then  made  on  further  directions  for 
a  sale,  but  before  it  could  be  carried  into  effect, 
the  heir-at-law  died,  having  by  his  will  devised 
inter  alia  the  estate  in  question,  and  directing 
the  payment  of  a  legacy  thereout  to  his  execu- 
tor. The  plaintiff  then  obtained  an  order  under 
the  IS  &  16  Vict.  c.  86,  s.  52,  to  renve  the  suit 
against  the  devisee  and  the  executor  of  such 
heir-at-law.  On  the  question  being  raised, 
whether  the  case  was  within  the  Statute,  Vice- 
Chancellor  Stuart  said,  "  the  52iid  section  ap- 
plies to  every  case,  where  it  is  sought  to  bring 
before  the  Court  parties  whose  presence  has 
become  necessary  by  reason  of  any  transmis- 
sion of  interest  or  liability.  It  roubt,  however, 
be  borne  in  mind,  that  the  order  is  obtained 
exparte,  and  is  always  liable  to  be  discharged 
by  those  against  whom  it  has  been  improperly 
obtained."  Loire  v.  H^atson,  1  Smale  &  Gif- 
fard,  123. 

ORDRR,  UNDER  8.  44,  FOR  PROSECUTION  OP 
SUIT  WITHOUT  REPRESENTATIVE  OF  DE- 
CEASED  DEFENDANT. 

After  an  order  in  a  claim  by  a  residuary 
legatee  against  the  two  executors,  who  were 
also  residuary  legatees,  for  an  account  and  the 
i  administration  of  the  estate,  one  of  the  ezeca« 
tors  who  had  not  proved  or  acted  in  the  trusts, 
died  intestate  and  without  any  legal  personal 
representative,  and  without  being  possessed  of 
any  property  at  the  time  of  his  death. 

An  order  was  made,  under  the  15  &  16  Vict, 
c.  86,  s.  44,  that  the  suit  should  proceed  with- 
out making  the  legal  personal  representative  of 
I  the  deceased  defendant  a  party,  and  that  the  in- 
quiries and  accounts  directed  by  the  order  on 
the  claim  should  be  prosecuted  and  taken  in 
like  manner  as  if  the  representative  had  been 
served  with  a  writ  of  summons  and  had  entered 
an  appearance.  Rogers  v.  Jones,  I  Smale  & 
G.17. 


*  The  report  in  this  respect  is* palpably  in- 
•eeurate.  His  Lordship  could  not  have  re- 
teied  to  ^e  dispersion  of  the  Inns  of  Court ; 
tbey  are  tnfficiently  concentrated.  The  Pro- 
fcamm  only  want  to  bring  the  Westminster 
Covti  into  the  midst  of  the  Inns  of  Coort. 


LAW  OF  ATTORNEYS  AND 
SOLICITORS. 


TAXATION  OP  BILLS  OF  COSTS  AFTER 
JUDGMENT  BY  OEPAULT  IN  ACTION  POR 
SAME.— SPECIAL  CIRCUMSTANCES. 

An  action  of  debt  had  been  brought  by  a 
solicitor  to  recover  the  amount  of  three  bills  of 
costs,  and  after  various  proceedings  judgment 
by  default  was  signed^  the  defendant  having 
withdrawn  all  his  pleas,  and  an  application  to 
a  Common  Law  Juoge  for  a  taxation  had  been 
refused  on  the  ground  of  want  of  jnrisdiction 
I  after  final  judgment.    A  special  petition  for  a 
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taxation  was  then  presented  on  the  fpvnnd  of 
excessive  and  improper  charges,  and  it  appeared 
that  two  of  the  bills  had  been  delivered  more 
than  twelve  months,  and  the  third  within  the 
year. 

The  Matter  of  the  RolU  directed  a  taxation 
of  the  third  bill,  and  said  his  impression  was  that 
a  judf(ment  by  default  in  an  action  brought  in 
such  a  form  that  the  amount  due  could  not  be 
ascertained  by  a  writ  of  inquiry,  would  not  pre- 
clude a  taxation,  provided  the  Court  saw  that 
there  were  sufficient  special  circumstances  to 
entitle  the  client  to  such  an  order.  But  on 
appeal  held  by  Lord  Justice  Cran worth,  that 
the  matter  having  been  already  adjudicated  on 
by  a  Court  of  co-ordinate  jurisdiction  could 
not  be  re-opened  here;  and  further,  that  after 
final  judgment  at  law,  the  matter  being  res  ju- 
dicata, there  could  be  no  taxation  under  the 
statute.    In  re  Barnard^  16  Beav.  5. 

JURISDICTION    OF    COUNTY 
COURTS. 


PLAINT  WHBRK  TITLE  TO  OFFICB  OF  PARISH 
CLBRK  QUESTION  RD. 

Held,  that  the  office  of  chapel  clerk  of  a 
parochial  chapelry  is  a  "  hereditament"  with- 
in the  meaning  of  the  9  &  10  Vict.  c.  93,  s.  58, 
and  that  the  trial  of  the  title  to  such  an  office 
18  excluded  from  the  jurisdiction  of  the  County 
Court  Judge.  Stephemon  v.  Raitu,  2  Ellis  & 
B.  744. 

TRIAL  OF   OUB8TION  OF  DBVA8TAVIT. 

Held,  that  the  Judge  of  the  County  Court 
bas  jurisdiction  under  the  9  &  10  Vict.  c.  95,  s. 
65,  as  extended  by  the  13  &  14  Vict  c.  61,  s.  1, 
to  try  a  question  of  devastavit,  fVinch  v. 
Winch,  13  Com.  B.  128. 

LAW  LIFE  ASSURANCE  SOCIETY. 

Thb  following  statement  of  accounts  for  the 
year  ending  3l8t  December,  1853,  shows  the 
prosperous  condition  of  this  Society  ;— 

Balance  on  31st  Dec.  1852,  of 

Guarantee  Fund    .  .        .        .  £  457*229 

Balance  on  31st  Dec.  1852,  of 

Assurance  Fund  .  •       •        •    3,507,501 


Total  balance  on  3l8i  Dec.  1852,  £3,964,730 

Received  durimsf  the  Vear* 
New  Premiums  •  .  £  11,990 
Renewal  Premiums  •  301,325 
Profit  and  Loss  •       •        92,429 


L 


405,744 


£4,370,474 


Paid  dmng  the  Yemr. 
Claims  on  Death   .        .£169,717 
Claims  on  Bonuses        .       43,447 
Surrenders    .        •        .         6,528 
Charges  of  Management         5,842 


225,334 


Total  balance,  on  31st  Dec.  1853.    £4,144,940 
Of  this  sura  457.229/»  form  the  Propri^or*' 

Guarantee  Fund,  and    3,687,711'*  fona   the 

Assurance  Fund, 
'llie  whole  being  invested  in  GcvwsmeDt  ot 

Real  Securities. 


Since  its  establishment  in  1823,  the  Society 
has  paid  upon  the  deaths  of  parties  whose  lives 
were  assured  upwards  of  3,000,000/.  sterlingr 
of  which  sum  nearly  500,000/.  was  on  account 
of  bonuses  added  to  the  policies. 

Three  divixions  of  profits  have  been  madcr 
and  reversionary  bonuses,  amountiii^  to 
1,9*29,085/.  have  been  added  to  the  sevenl 
policies. 

Assurances  are  effected  by  this  Society  to 
the  extent  of  5,000/.,  upon  the  same  sole  or 
joint  or  sur\'iving  life  or  Uvea,  and  are  not  con- 
fined to  the  Profession  of  the  Law,  but  are  open 
to  persons  in  every  station  of  life. 

Four-fifths  of  the  profits  made  by  this  So- 
ciety are  appropriated  to  the  persons  assured 
for  the  whole  term  of  life. 

At  the  end  of  everyi  seventh  year  the  profits 
divisible  amongst  the  assured,  are  appottaoned 
amongst  such  of  the  assured  for  the  whole  iena 
of  life,  as  shall  have  been  so  assured  for  tlie 
space  of  three  years  or  upwards,  next  previoaa 
to  the  date  of  division,  subject  only  to  the  n> 
servation  of  auch  a  sum  of  money  as  the  di- 
rectors shall  deem  necessary  to  be  carried  for« 
ward,  to  the  period  of  the  next  septennial  di- 
vision, for  the  benefit  of  the  assured.  For  the 
amounts  so  apportioned,  eouivalent  revenimi^ 
ary  sums  are  to  be  added  to  the  respectife 
policies  of  those  entitled. 

The  next  division  of  profits  will  be  made  op 
to3l8tDec.  1854. 


INNS  OF  COURT. 

PRO8PBCTU8   or   LKCTUBBB. 

Conetitutional  haw  and  Legal  Hittorf. 

Thb  public  Lectures  to  be  delivered  by  die 
Reader  on  Constitutional  Law  and  Lc^  Hi»* 
tory  will  comprise  the  following  subjects : — 

Rise  and  Progress  of  Written  Law-^CSutm> 
ter  of  the  Early  Writers  on  English  Law-- 
Glanville  and  Bracton  —  Progress  of  Lnr 
during  the  reign  of  Henry  11.— Oamsea  of 
Magna  Charta— Motives  of  the  Tumnlla  and 
Disturbances  which  took  place  during  the 
reigns  of  Henry  II.,  John,  and  Henry  UL— 
Value  of  Matthew  PariS"--Contra8t  Detwees 
French  and  English  History ;  between  the  Re- 
sistance of  the  French  and  English  Vassal— 
—Rights  of  the  People  and  of  Foreign  Mer- 
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diants  ineorponted  with  Magna  Cbarta— Lord 
Coke**  Commentary  upon  "Omnia  Liber 
Homo*'— Gradaal  Progreta  of  the  Engliah 
Conatitation — Character  of  the  Times  of 
Charlea  the  Firat  and  Charles  the  Second. 

In  his  prirate  Lectmrea  the  reader  will  pur 
sue  the  History  of  England  from  the  Time  of 
Charlea  the  First  to  the  Revolution.  He  will 
endeavour  to  illustrate  the  subject  by  reference 
to  the  Law  of  other  countries,  and  the  writers 
on  the  Law  of  Nations. 

The  following  books  are  referred  to : — 

Millar,  Const.  Hist. ;  Creasy  on  the  Engliah 
Constitution;  Sullivan's  Lectures;  Brodie's 
Const.  Historr;  Hallam,  Const.  History,  and 
Chapter  on  Middle  Ages;  State  Trials;  Statute 
Book;  Parliamentary  History;  Rapin;  May; 
Clarendon. 

The  Reader  on  Constitutional  Law  and  Legal 
History  will  deliver  his  public  Lectures  at 
Lincoln's  Inn  Hall,  on  Wednesday  in  each 
week  (the  firat  Lecture  to  be  delivered  on  the 
19th  April),  commencing  at  2  p.m.  The 
Reader  will  receive  his  private  Classes  on 
Tuesday,  Thursday,  and  Saturday  mornings, 
from  half-past  9  to  half-paat  11  o  clock,  in  the 
Benchers'  Reading  Room,  at  Lincoln's  Inn 
HalL 

Equity. 

The  Reader  on  Equity  proposes  to  deliver  a 
course  of  Twelve  Lectures  on  the  Jurisdiction 
exercised  bv  the  Court  of  Chancery,  in  conse- 
onence  of  the  Rules  of  Procedure  adopted  by 
the  Courts  of  Common  Law  not  permitting 
them  to  adminiater  justice  efficiently  in  certain 
casea — On  the  Advantages  and  Disadvantages 
attending  the  Systems  of  Procedure  in  Com- 
mon Law  and  Equity— On  the  Proposal  to 
Amalgamate  the  Equiteble  with  the  Legal 
Juriadiction— And  on  the  Present  Course  of 
Practice  in  the  Court  of  Chancery. 

In  addition  to  the  public  Lectures,  it  is  pro- 
posed that  two  Classes  shall  be  formed,  as 
during  the  preoeeding  Terms  for  the  study  of 
the  Principles  and  Practice  adopted  by  Courts 
of  Equity;  each  class  to  meet  for  one  hour 
three  times  a  week.  The  Junior  Class  will 
lead  8mith'9  Manual  of  Equity  Jwrinrudenee, 
commencing  with  the  chapter  on  *'  Bfortgages, 
Pledges,  and  Liens ;"  ana  portions  of  Spmice 
<m  ike  Equitabie  JurimOeium  pf  the  Court  of 
Chancery,  vol.  i. 

The  Senior  Class  will  read  Story't  Commeu- 
iariet  om  Eqmtu  Juritprudeuce^  vol.  ii.,  com- 
mencing with  the  chapter  on  "  Election  and 
Satisfaction "—FF%ffe  and  Tudor^e  Leading 
Cases,  vol.  ii.,  commencing  with  "Stapilton  e. 
Stapilton"— Jirt(forfr#F/M^  in  Chancery, 
commencing  with  the  Chapter  on  Pleas.  Each 
Student  will  be  expected,  in -the  intervals  be- 
.  tween  the  meetings  of  the  Class,  to  peruse  por- 
tions of  these  and  other  works  pointed  out  by 
the  Reader,  and  to  be  prepared,  at  the  ensuing 
meeting  of  the  Class,  to  answer  and  discuss 
questions  arising  out  of  the  subjecu  of  their 
reading. 

Hie  Reader  on  Equity  wiU  deliver  his  public 


Lectures  at  Lincoln's  Inn  Hall  on  Thursday 
in  each  week  during  the  Educational  Term, 
commencing  at  two  o'clock  p.m.  (the  first  Lec« 
ture  to  be  delivered  on  the  20th  of  April).  The 
Reader  will  receive  his  private  Classes  on  Mon- 
day, Wednesday,  and  Fridav  evenings,  from 
seven  to  nine  o'clock,  in  the  Benchers'  Reading 
Room  at  Lincoln's  Inn  Hall. 


La«7  qf  Eeal  Property. 

The  Reader  on  the  Law  of  Real  Property, 
&e,  proposes  to  deliver  in  the  ensuing  Educa- 
tional Term,  a  course  of  13  Public  Lectures  on 
the  following  subjects : — 

1.  The  General  Rules  of  Construction  ap- 

Klicable  to  Deeds  and  Wills,  with  reference  to — 
listake — Falsa  Demonstratio  non  Nooet — 
Verbal  Alterations  and  Transpositions — ^Admis- 
sion  of  Extrinsic  Evidence. 

3.  Voluntary  Settlements  ;—*l 3  Eliz.  c.  6; 
27  Elis  c.  4. 

3.  The  Creation  and  Delegation  of  Powers 
of  Sale  given  to  Fiduciary  Vendors. 

4.  The  Liabilitjr  of  Purchasers  to  see  to  the 
Application  of  their  Purchase-monev. 

6.  The  Law  of  Judgments,  so  tar  as  thev 
affect  Real  Estetes;— 1  Se  2  Vict.  c.  110;  2  & 
3Vict.  c.  11. 

6.  The  Law  of  Covenants,  with  reference  to 
the  Law  of  Vendor  and  Purchaser. 


'  The  Lectures  to  be  delivered  to  the  Private 
Classes  will  comprise  the  following  subjects : — 
With  the  Senior  Class,  the  text  of  Sugden  on 
Powers,  commencing  at  vol.  i.,  p.  439>  will  form 
the  basis  of  the  Lectures ;  and  the  latest  de- 
cisions, illustrating  the  principles  there  laid 
dowil,  will  be  examined  and  commented  upon. 
With  the  Junior  Class,  the  subject  of  the  Lec- 
tures will  be  The  Real  Property  Statutes  and 
The  Rule  in  Shelly's  Case. 

The  Public  Lectures  will  be  delivered  at 
Gray's  Inn  Hall,  on  Friday  in  each  week,  at 
2  p.  M.  (the  first  Lecture  to  be  delivered  on  the 
2l8t  of  April).  The  Private  Classes  will  be 
held  in  the  North  Labrarv  of  Gray*B  Inn,  on 
Monday,  Wednesday,  and  Friday  mominga, 
from  a  quarter  to  12  to  a  quarter  to  2  o'clock. 


Jurisprudence  and  the  Civil  Law, 

The  Reader  on  Jurisprudence  and  the  Civil 
Law  will,  in  the  course  of  the  ensuing  Educa- 
tional Term,  deliver  Twelve  Public  Lectures 
on  the  following  subjects  :— 

1.  On  Obligation  and  Contraction  the  Na^ 
ture  of  Obligations,  and  their  place  in  General 
Jurisprudence^On  the  Roman  Theory  of  Ob- 
ligation,  and  the  mode  in  which  it  has  been 
interpreted  by  Pothier  and  others — On  the 
Neceaaary  Elements  of  Contract,  and  on  the 
manner  in  which  they  are  discriminated  by  the 
Roman  Jurists  and  by  English  Law^On  Pol- 
licitations, Conventions,  and  Pacts,  and  on 
some  disputed  Questions  connected  with  the 
Pactum  iHudum^On  the  Classification  of  Con- 
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tiBcte— 0n  some  particular  Forms  of  Contract, 
and  more  especially  on  rfie  Contract  of  Sale. 

2.  On  Prescripttona-'Oii  Usucapion,  and  on 
sonae  Peculiarities  in  the  Ancient  Views  of  Pro- 
m-ietory  Right— On  the  Connection  between 
Possesision  and  Prescription,  and  Savigny  s 
Theory  of  Possession— On  the  Nature  and 
Criteria  of  a  True  Prescription,  and  on  the 
extent  to  which  such  Prescriptions  are  admit- 
ted in  English  and  Roman  Jurisprudence,  and 
in  certain  Continental  Systems  of  Law. 

3.  On  Testamentary  Jurisprudence^-On  some 
current  Theories  respecting  the  Origin  of  the 
Testamentary  Power— On  Universal  Succes- 
sions ;  on  the  manner  in  which  the  Conception 
of  a  Universal  Succession  appears  to  have  been 
originally  formed,  and  on  its  importance  as  a 
Key  to  Testamentary  Jurisprudence— On  the 
Principal  Rules  of  the  Roman  Law  of  Testa- 
ments, and  on  the  Modifications  and  Distor- 
tions which  those  Rules  have  undergone  in 
Modem  Law— On  the  Jus  Accrescendi;  its 
Ancient  and -Modem  History — On  Substitu- 
tions, and  their  Connection  with  Entails — On 
Legacies  and  Fidei-commissa. 

•  4.  On  the  Doctrinei  of  Roman  Jmw,  regard- 
ing Conditions,  Good  Faith,  Negligence,  and 
Fraud. 

"With  his  Private  Classes,  the  Reader  pro- 
posea  to  read  the  lustitutiones  Juris  Romani 
Privati  of  Warnkonig,  and  aftewards  the  Com- 
mentaries of  the  same  writer  or  some  other 
Compendium  of  Pandect-Law. 

The  following  works  will  also  be  incidentally 
referred  to  at  the  Public  or  Private  Lectures, 
and  portions  of  them  recommended  for  pe- 
rusal:- Dumont's  Bentham,  Austin's  "Pro- 
vince of  Jurispradence  determined,"  the  Esprit 
des  Lois,  the  Droit  Ciw7of  Tollier,  the  Doctri- 
na  Juris  Phihsophica  of  Warnkonig,  the  Hm- 
toire  du  Droit  of  Lerminicr,  the  Innere  Ges- 
chichte  des  Romisehen  Reehts  and  the  Aeussere 
Oeschichtedes  R.  R.  of  Tigerstrom,  the  Expti- 
cation  Historique  des  Instituts  of  Ortolan, 
Wheaton's  "  Elements  of  International  Law," 
the  Droit  International  Priv^  of  Fcelix,  and 
Story's  "  Conflict  of  Laws." 

The  Public  Lectures  will  be  delivered  in  the 
Hall  of  the  Middle  Temple  on  Tuesday  in  each 
week,  at  2  p.m.  (the  first  Lecture  of  the  course 
on  Tuesday,  April  25th). 

The  Private  Classes  will  assemble  at  the 
Class-room  in  Garden  Court  on  Monday, 
Wednesday,  and  Friday  mornings,  at  half-past 
9  o'clock. 

Common  Law. 
The  Reader  on  Common  Law  proposes  to 
deliver  during  the  Educational  Term,  com- 
mencing the  15th  April,  1854,  Twelve  Public 
Lectures,  the  Subjects  to  be  treated  of  in  which 
will  be  as  under : — 

On  Mereantile  Law, 
Lecture  l.   Inquiry  as  to  the  Origin  and 
Progress  of  Mercantile  Law  in  this  Country ; 
Specification  of  the  principal  Matters  to  which 
'  It  apphes  itself. 


Lecture  2.  The  SUtnle  of  Fraods;  coosider- 
ed  in  relation  to  its  effect  upon  Mercaatiie 
Transactions. 

Lectures  3  and  4.  Of  Negotiable  Instro. 
ments ;  their  peculiar  NiUore  and  Attribates. 

Lectures.  On  the  Admisaibility  of  Eridence 
of  Custom,  or  Usage,  to  explain  Written  1b- 
stmments. 

Lecture  6.  Of  the  True  Measure  of  Damages 
in  Actions  founded  upon  Contract. 

On  Criminal  Law. 

Lecture  1.  Inquiry  respecting  the  Elemeo- 
tary  Principles  of  Cnminal-Jun«ipmdence,  and 
the  Object  proposed  in  the  Punishment  of 
Crime. 

Lecture  2.  Of  Indictable  Offences  generally; 
Distinction  between  Wrongs  Indictable  aad 
Actionable ;  of  Offences  punishable  on  Sum- 
mary Conviction. 

Lectures  3  and  4.  Of  some  of  the  more 
common  Offences  against  the  Person  and 
Property. 

Lecture  6.  Examination  of  the  Rules  of 
Evidence  ordinarily  applicable  in  Criminal 
Cases. 

Lecture  6.  On  the  Writ  of  Habeas  Coipus. 


With  his  Private  Class  the  Reader  on  Com- 
mon  Law  will  traverse  the  ground  indicated  in 
the  above  Prospectus,  calling  attention  more  es- 
pecially to  such  matters,  falling  within  the  scope 
of  his  inquiries,  as  are  of  real  practical  import- 
ance. ITie  Books  to  be  used  with  the  Private 
Class  will  he:— Smith's  Mercantile  LaWyi^ 
ed. ;  Story  on  Agency,  4th  ed. ;  Byles  on  BUh; 
Sedgwick  on  the  Measure  of  Damages ;  Arch- 
hold's  Cnminal  Pleading  (Ed.  by  Welsby): 
Lord  CamfbeWs  Acts  (Ed.  by  Greaves);  and 
Blackstone  s  Commentaries,  vol.  4. 

.  The  Public  Lectures  on  Common  Law  dur- 
ing the  ensuing  Term  will  be  delivered,  and 
the  Private  Classes  will  meet  in  the  Hall 
of  the  Inner  Temple  as  under  : — 

The  Public  Lecture  on  Monday  in  each  week, 
at  2  P.M. ;  the  first  Lecture  to  be  delivered  od 
Monday,  April  24. 

The  Private  Class  on  Tuesday,  Thursday, 
and  Saturday  mornings  from  a  quarter  to  12  to 
a  quarter  to  2  o*clock. 

By  order  of  the  Council. 
(Signed)  Edward  Rtan, 

Chairman  (pro  tern). 

Cowkcit  Chamber,  Lincoln's  Imh 
23rd  March,  1854. 

JVofe.— The  Educational  Term  cominen«« 
on  the  15th  April,  and  ends  on  the  30th  mt 
1S54. 

The  several  Readers  will  receive  their  rcFpec- 
tive  Classes  on  the  appointed  days,  commm^^^' 
tag  Wednesday,  the  19th  April.  ,  > 

The  Lectures  and  Qassee  will  be  sospentfca 
after  Thursday  the  11th  May,  to  be  reBum^ 
on  and  after  Monday  the  29th  May, 
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SELECTIONS    FROM    CORRE- 
SPONDENCE. 

BANK   OV   CBRTinOATB-D   CONVSYAKCBR8. 

What  18  the  difference  between  the  etandinf^ 
oC  a  Bolicitor  and  a  conveyancer }  A  London 
barrialer  lately  told  me  that  he  considered  the 
convevaocing  branch  of  the  Profesaion  took 
precedence  far  before  Common  Law,  and  that 
barriatera  sometimes  practised  as  conveyancers. 

A  SUBSCBIBBR. 

[Amon^fst  the  members  of  the  Bar,  it  is 
d««r  that  they  rank  according  to  the  dates  of 
call  to  the  Bar,  nntil  promoted  as  Serjeants  or 
Queen's  counsel ;  and  whether  practising  in 
the  Conveyancing  branch  of  the  Profession,  or 
at  Common  Law,  or  in  Equity,  the  standing  of 
barristers  is  not  affected. 

As  to  conveyancers  practising  under  the 
Bar,  and  taking  out  their  annual  certificates, 
we  think  they  are  not  entitled  to  any  prece- 
dence over  solicitors  in  Chancery  or  attorneys- 
at-law.— Ed.] 

LAW  UNION  INSURANCB   80CIBTY. 

Admirinsr  the  principle  of  the  proposed  As- 
surance Office,  I  would  suggest  to  the  direc- 
tor! the  propriety  of  adopting  a  rule,  directing 
that  the  officers  shall  give  an  acknowledgment 
of  the  receipt  of  a  notice  of  a  transfer  of  a 
policy.  I  have  experienced  something  border- 
ing on  rudeness  from  the  officials  of  one  office, 
vho  peremptorily  refused  such  an  acknow- 
ledgment. After  a  lapse  of  a  quarter  of  a 
century,  it  is  not  difficult  to  imagine  the  ob- 
stacles to  legal  proof  of  such  a  notice. 

An  Assured. 

NOTES  OF  THE  WEEK. 

THB   NEW  JUDGE. 

Richard  Budden  Crowder,  Esq.,  Q.  C, 
of  the  Western  Circuit,  has  been  appointed 
to  the  seat  in  the  Court  of  Common  Pleas, 
vacant  by  the  death  of  the  late  lamented 
Mr.  Justice  Talfourd.  Mr.  Crowder  was 
called  to  the  Bar  by  the  Honourable  Society 


of  Lincoln's  Inn  on  25th  May,  1821,  and  was 
promoted  to  the  rank  of  Queen's  Counsel  in 
1837.  He  held  the  offices  of  Recorder  of  Bri»> 
tol  since  August,  1846 ;  Counsel  to  the  Aa* 
miralty,  and  Judge- Advocate  of  the  Fleet 
He  represented  the  Borough  of  Liskeard  since 
1849,  and  was  Deputy  Lieutenant  of  the 
County  of  Cornwall.  He  is  the  brother  of 
Mr.  George  A.  Crowder  of  the  eminent  firm  of 
Crowder  and  Maynard. 

HOLIDAYS  IN  BASTBR  TERM. 

By  the  11  Geo.  4  and  1  Wm.  4,  c.  70,  s.  6, 
it  is  provided  that  if  any  of  the  days  inter- 
vening between  the  Thursday  before  and  the 
Wednesday  next  after  £aster-day,  shall  fall 
within  Easter  Term  there  shall  be  no  Sittings 
in  Banc  on  any  of  such  intervening  days,  but 
the  Term  in  such  case  shall  be  prolonged,  and 
continue  for  such  number  of  days  of  business 
as  shall  be  equal  to  the  number  of  the  inter- 
vening days  before  mentioned,  exclusive  of 
Easter-day. 

The  Terra  commencing,  according  to  the 
statute,  on  Saturday  the  15th  of  April,  there 
will  be  no  sittings  on  that  day,  nor  on  Monday 
the  17th,  nor  Tuesday  the  18th.  Ilie  Term 
will  consequently  be  prolonged,  and  Trinity 
Term  postponed  three  nays. 

NEW  MEMBERS   OF   PARLIAMENT. 

Wm.  Schttw  Lindsay  for  Tynemouth,  in  the 
room  of  Hugh  Taylor^  Esq.,  whose  election  has 
been  declared  void. 

Ralph  William  Grey,  Esq  ,  for  Liskeard,  in 
the  room  of  Richard  Budden  Crowder,  £sq.» 
who  has  accepted  the  office  of  one  of  the  Jus- 
tices of  her  Majesty's  Court  of  Common  Pleas. 

Thomas  Taylor,  Esq.,  commonly  called  the 
Earl  of  BectivCy  for  the  county  of  Westmore- 
land, in  the  room  of  William  Thompson,  £sq.» 
deceased. 

The  Hon.  Adolphus  Frederick  Charles  Wm« 
Vane,  commonly  called  Lord  Adolphus  Fane, 
for  the  northern  division  of  the  county  palatine 
of  Durham,  in  the  room  of  George  Henry 
Robert  Charles  Wm.  Vane,  commonly  called 
Viscount  Seaham,now  Earl  Vane,  summoned 
to  the  House  of  Peers. 


RECENT   DECISIONS    IN  THE  SUPERIOR   COURTS. 


Ctfttrt  0f  Chancers. 

(Coram  Lord  Chancellor  and  Lords  Justices.) 

Bmparte  Lankester.    March  18,  1854. 

MARRIED  WOMAN. — VILTNO  BILL  IN  PORMA 
PAUPERIS  WITHOUT  NEXT  PRIBND. 

An  application  was  granted  for  leave  to  a 
married  woman  to  fits  a  bill  in  form&  pau- 
peris without  the  iniertention  of  a  next 
friend,  where  it  was  sworn  she  could  obtain 
no  party  to  act  in  that  capacity. . 
This  was  an  application  by  direction  of 
Tice-Chancellor  Wood  for  an  order  for  leave 
to  a  married  woman  to  file  a  bill  infarrndpau- 
jwrw  without  the  intervention  of  a  next  friend. 
W.  M.  James  in  suppoft,  on  an  affidavit  that 


she  was  unable  to  procure  any  party  to  act  as 
her  next  friend. 
The  Court  granted  the  application. 

In  re  Greaves.    March  29«  1854. 

APPOINTMENT  OF  GUARDIAN  AD  LITEM  TO 
LUNATIC  MORTGAQEB  ON  LAND  TAKEN 
FOR  RAILWAY. 

Oft  motion  by  the  mortgagor,  a  guardian  ad 
litem  was  appointed  without  a  commission 
to  the  mortgagee  of  land  taken  by  a  railway 
company  under  their  act,  who  was  of  «»- 
sowMi  fwnd,  cUthough  not  so  found  by  ta» 
quisition. 

This  was  an  application  for  the  appointp 
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ment  of  a  gfuardian  ad  litem  to  a  person  of  nn- 
aound  mind,  although  not  ao  found  hy  inqui* 
aition,  and  who  was  mortgagee  of  certain  pro- 
perty taken  by  the  Great  Northern  Railway 
Company  under  their  Act. 

Hawkins,  on  behalf  of  the  mortgagor,  in 
tupport,  there  being  no  suit  before  the  (S>urt  in 
which  the  motion  could  be  made. 

The  Court  said,  that  the  order  could  be 
made  under  their  general  jurisdiction,  and 
without  the  issue  of  a  commission. 


In  re  Cumming.    Feb.  10,  1854. 

COSTS  OF  PROCEEDINGS  IN  LUNACY  AL- 
LOWED AGAINST  ESTATE  ON  DEATH  OP 
LUNATIC. 

Pending  the  traverse  of  an  inquisition  in  Ik- 
Macy,  the  lunatic  died,  and  the  common  ad' 
ministration  decree  was  made  in  a  credit' 
ors'  suit  against  her  adndnittratrix,  one  qf 
the  petitioners  for  the  commission:  Held, 
that  as  the  proceedings  were  for  the  benefit  of 
the  deceased^  the  costs  and  charges  ta»ed  at 
a  proper  amount  ought  to  he  paid  out  of 
the  estate— the  creditors*  solicitor  to  attend 
the  tagation. 
^  It  appeared  that  pending  the  traverse  of  the 
inquisition  in  this  lunacy,  the  lunatic  had  died, 
and  the  common  administration  decree  had 
been  made  by  Vice-Chancellor  Stuart  in  a  cre- 
ditors' suit  against  her  administratriic,  who  was 
her  daughter,  and  one  of  the  petitioners  for  a 
commission,  and  the  allowance  was  now  sought 
against  the  estate  of  the  costs  therein  incurred. 
fV.  M,  James,  Burdon,  and  W,  Morris  ap- 
peared for  the  several  parties ;  Baity  and  South- 
gate  for  the  creditors. 

The  Lords  Justices  said,  that  as  the  proceed- 
ings were  for  the  benefit  of  the  deceased,  the 
costs  and  expenses  taxed  to  a  proper  amount 
ought  to  be  paid  out  of  her  estate—the  solicitor 
to  the  creditors  to  attend  the  taxation. 


Burton  v.  Lovedag.    March  27,  1854. 

GUARDIAN  AD  LITEM  ON  PARTY  TO  SUIT 
BECOMING  OF  UNSOUND  MIND.  —  JURIS- 
DICTION  OF    VICE-CHANCELLOR. 

On  a  party  beneficially  interested  in  a  suit 
becoming  of  unsound  mind,  and  where  no 
commission  in  lunacy  had  issued:   Held, 
that  it  was  a  matter  in  Chancery,  and  that 
the  Vice-chancellor  had  jurisdiction  to  ap- 
point a  guardian  ad  litem. 
This  was  an  application,  by  direction  of 
Vice-Chancellor  Kindersley,  for  the  appoint- 
ment of  a  guardian  ad  litem  to  one  of  the 
parties  beneficially  interested  in  this  suit  and 
who  had  become  msaoe.    It  appeared  that  no 
commission  in  lunacy  had  issued. 

Jessel  in  support ;  Parke  and  Pole  for  other 
parties. 

The  Lords  Justices  said,  that  as  the  matter 
was  in  Chancery  and  not  in  lunacy,  the  Vice- 
Chancellor  had  jurisdiction  to  make  the  order, 
but  the  order  would  in  the  present  case  be 
made.  — — 


Soosey  r.  Gardner.    March  27, 1854. 

will. — CONSTRUCTION.— COHTINGENCT  OF 
BBaUBST  OVBR  ON  TBKANT8  FOB  LIFB 
SURVIVING  TBBTATBIZ. 

The  testatrix  gave  to  her  two  sisters  the  Ms/er- 
est  qfher  property  in  the  long  anmdiieo, 
jointly  for  their  lives,  to  be  paid  half-yesrif 
as  received,  and  in  case  of  one  or  both  of 
their  deaths  before  her,  she  gave  the  whoie  of 
the  interest  in  the  long  annuities  to  her  bro- 
therfor  l{fe,  and  on  hisdeath  she  gave  kaff^ 
of  the  interest  to  her  niece,  to  help  to  bring 
keruptiUshe  attained  the  age  of  21,  then 
to  receive  half  the  capital,  and  she  be* 
queathed  to  her  nephew,  her  brother  Jokm's 
son,  if  not  further  family,  the  other  ka^f^ 
and  M  case  qf  further  family,  to  be  divided 
between  them  at  the  age  of  35,  not  dividing 
the  half  she  had  l^  to  her  niece,  as  it  waa 
her  will  that  she  should  have  the  one-half: 
Held,  on  appeal  from  the  Master  of  the 
Rolls,  that  the  interest  qfthe  n^hem  mnd 
niece  was  not  contingent  on  the  sisters  sbt- 
rtiTtii^  the  testatrix,  and  that  they  took, 
notwithstanding  both  the  sisters  so  rar» 
vived* 

The  testatrix,  Mrs.  Evans,  by  her  will,  be- 
queathed to  her  two  sisters  the  interest  of  her 
property  in  the  long  annuities,  jointly  for  their 
lives,  to  be  paid  them  half-yearly  as  recdved  ; 
in  case  of  one  or  both  of  their  deaths  before  her» 
she  willed  and  bequeathed  the  whole  of  interest 
in  long  annuities  to  her  brother  for  his  life;  at 
his  death  half  of  the  interest  she  willed  and  be- 
queathed to  her  niece,  her  brother's  daughter, 
to  help  to  bring  her  up  till  she  should  'attain 
the  age  of  21  years,  tnen  to  receive  half  the 
capital ;  she  then  willed  and  bequeathed  to  her 
nephew,  her  brother's  son,  it  not .  further 
family,  the  other  half;  in  case  of  further  family, 
to  be  divided  between  them  at  the  age  of  25 
years,  not  dividing  the  half  she  had  len  to  her 
niece,  as  it  was  her  will  that  she  should  recdve 
the  one-half.  On  a  Question  as  to  the  con- 
struction of  this  will,  the  Master  of  the  Rolls 
had  held,  that  the  gifts  in  remainder  were  con- 
tingent on  Uie  death  or  deaths  of  the  sisters 
during  the  lifetime  of  the  testatrix,  and  that  as 
they  had  both  survived,  they  did  not  operate, 
whereupon  this  appeal  was  presented. 

R.  Palmer  and  fV,  W,  Cooper  in  support; 
Lloyd  and  C.  HaU,  contrk;  W.  W.  Maekeson 
and  Hitchcock  for  other  parties. 

The  Lords  Justices  said,  that  the  interests  of 
the  appellants  did  not  depend  on  the  contin- 
gency of  sisters  sundving  the  testatrix,  and  al- 
lowed the  appeal  accordingly. 


Bayley  ▼.  CoUett.    Jan.  28, 1854. 

BALB  or  BBVBRSIONARY  INTEBEST  UNDBB 
POWEB  OF  ATTORNEY. — PAYMENT  OF  IN* 
TEREST. — SPBCIAL  CASE. 

The  d^endant,  on  going  abroad,  had  appoint* 
ed  attorneys  to  sell  and  convey  freeholds 
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whiek  skf  held  in  fee  on  the  death  of  a 
teuamtfor  Ufe,  and  to  give  full  discharges 
for  the  purehase'moneg,  and  to  convey,  mr- 
render,  and  assure  the  lands.    They  ac- 
eordingljf  conveyed  to  the  plaintiff's  testa- 
tor,  who  entered  into  possession  on  the  de^ 
termination  of  the  life  estate.    The  dtfend- 
qni  qfterwards  conveyed  the  freeholds  to  a 
purchaser :  Held,  on  special  case  under  the 
13  4- 14  Vict,  c.  35,  that  the  testator  was 
Uablefor  interest  from  the  date  of  the  con- 
tract  J  but  held  that  a  claim  or  bill  must 
be  filed  to  obtain  a  decision  of  the  disputed 
questions  whether  the  plaintiff  would  be 
secure  in  paying  the  purchass'money  to  the 
attorneys,  and  whether  they  could  make  a 
good  title  to  the  copyholds  to  which  the  c/e- 
fendant  had  never  been  admitted. 
It  appeared  that  the  defendant,  Mrs.  CoUetty 
on  ffoing  to  Van  Diemen's  Land,  had  appoint- 
ed SfeMire.  Kiddell  &  Baker,  her  attorneys,  to 
sell  and  convey  a  freehold  and  copyhold  estate 
to  which  the  was  entitled  in  fee  on  the  deter- 
mination of  a  life  estate,  and  to  receive  and  give 
foil  receipts,  releases,  and  discharges  for  the 
purchase-money,  and  to  convey,  surrender,  and 
asrare.the  lands.    It  also  appeared  that  Lord 
Methnen  had  contracted  for  the  purchase,  and 
that  on  the  death  of  the  tenant  for  life  about 
three  years  afterwards,  he  had  entered  and  re- 
mained in  possession  until  his  death,  leaving 
the  plaintiff  to  this  special  case  under  the  13 
&  14  Vict.  c.  35,  his  executor.    Mrs.  Ollett 
had  subsequently  conveyed  the  freeholds  to  a 
purchaser,  and  had  never  been  admitted  to  the 
copyholds.   The  questions  now  submitted  were, 
whether  the  plaintiff  was  liable  to  interest  on 
the  purchase- money,  and  whether  he  would  be 
secure  in  paying  it  to  the  attorneys,  and  whe- 
ther they  could  make  a  good  title  to  the  copy- 
holda. 

Beav€m  for  the  pluntiff;  Shapter  for  the 
defendant 

The  Master  of  the  Rolls  said,  that  interest 
must  be  paid  on  the  purchase-money  from  the 
data  of  the  contract.  With  respect  to  the  other 
questions,  as  they  were  in  dispute  between  the 
parties,  no  decision  could  be  given  on  a  special 
case,  but  must  come  on  in  the  form  of  a  bill 
or  claim. 

Reeves  v.  Baker,    March  23,  27,  1854. 


The  Master  of  the  Rolls,  after  taking  time 
to  consider,  said,  that  the  devise  included  the 
copyholds,  which  therefore  passed. 


WILL. — CON8TRUCTTON. — WHETHER  COPY- 
HOLDS   PASSED    UNDER    DEVISE. 

A  devise  qfall  the  rest  of  the  testator's  pro- 
perty (after  payment  of  funeral  expenses, 
/jfc),  whether  freehold   or  copyhold  and 
wheresoever  situate,  to  his  wife,  her  heirs 
or  assigns  for  ever,  held  to  pass  copyholds, 
A  TESTATOR  gsve,  after  paying  all  his  fun- 
neral  and  testamentary  expenses,  &c.,  all  the 
rest  of  his  property,  whether  freehold  or  per- 
sonal and  wheresoever  situate,  to  his  wife,  her 
heirs  or  assigns,  for  ever  (reported  on  another 
point,  ante,  p.  425).    The  question  was  raised, 
whether  the  copyholds  thereby  passed. 


Via«Cb«ncenor  Atuwrl* 
Powdrell  r.  Jones.    March  29, 1854. 

MARRIAQS  SETTLEMENT.  —  COVENANT  TO 
SETTLE  ESTATE. — SUBSTITUTION  OP  AN- 
OTHER ESTATE. —  SUM  RECEIVED  POR 
EQUALITY  OP  EXCHANGE  IS  SPECIALTY 
DEBT. 

By  a  marriage  settlement,  the  husband  cove^ 
nanted  to  settle,  on  certain  trusts,  an  estate 
which  he  contracted  to  exchange  for  another 
estate,  but  he  afterwards  re^exehanged,  and 
received  a  sumof  money  by  way  of  equality 
of  exchange.    A  decree  was  made  in  a  suit 
for  the  administration  of  his  estate,  declare 
ing  that  this  estate,  together  with  the  sum 
received,  should  be  taken  in  substitution  cf 
the  estate  covenanted  to  be  eettted,  and  A- 
recting  an  account  of  the  specialty  dehts 
and  tifwhat  was  due  to  the  trustee  and  the 
other  simple  contract  creditors :  Held,  01s 
motion  to  vary  the  Chief  Clerk's  certificate 
qf  such  sum  being  a  simple  contract  debt 
only,  that  the  trustee  was  entitled  as  a  spe^ 
daily  creditor. 
It  appeared  that  upon  the  marriage  of  Mr. 
George  Harper  in  1843,  he  had  covenanted 
within  24  months  to  settle  in  trust  as  therein 
mentioned  the  Belvidere  estate,  which  he  had 
previously  contracted  with  a  Mr.  Goodall  to 
exchange  for  an  estate  called  Mossfield,  and 
that  he  nad  afterwards  given  back  the  Belvi- 
dere estate  in  exchange  for  the  Mossfield  estate, 
receiving  1,050/.  by  way  of  equality  of  exchange. 
On  his  death,  this  suit  was  filed  for  the  admi- 
nistration of  his  estate,  and  by  a  decree  it  was 
declared  that  the  Mossfield  estate,  together  with 
the  sum  of  1,050/.,  should  be  taken  in  substi- 
tution of  the  Belvidere  estate,  and  accounts 
were  directed  of  the  specialty  debts  and  of  what 
was  due  to  the  trustees  of  the  settlement  and 
the  other  simple  contract  creditors.    The  Chief 
Clerk  had  accordingly  certified  that  the  trustee 
was  a  simple  contract  creditor  for  the  amount 
in  question,  whereupon  this  motion  was  made 
to  vary  his  certificate. 

Matins  and  Kenyon  in  support ;  Wigram  and 
C.  Hall  for  the  defendant,  contriu 

The  Viee-Chancellor  said,  that  the  trustee 
was  entitled  as  a  specialty  creditor. 


Vfce'CbEticrllor  CCIootr. 
Taylor  and  another  v.  Taylor.    Jan.  19, 1854. 

INJUNCTION.  —  USE   OP    TRADE. MARKS.  — 
WHERE   COLOURABLE   DIPPBRBNCES. 

An  injunction  was  granted  to  restrain  the  d!e- 
fendant  from  using  trade-marks  on  re^ 
of  cotton  similar  to  the  plaintifft^,  where  it 
was  clear  that  the  differences  were  merely 
colourable,  and  the  resemblances  were 
obviously  made  to  deceive  purchasers^ 

Bacon  and  Bazalgette  appeared  in  support  of 
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this  motion,  to  restrain  the  defendant  from 
using  the  plaintiffs'  trade-marks  on  reels  of 
cotton.  It  appeared  that  the  defendant  had,  in 
1852,  discontinued  his  former  labels  and  used 
labels  with  the  words  ''Taylor's  Persian  Thread," 
similar  to  the  plaintiffs,  and  it  appeared  that 
the  plaintiffs'  trade  had  materially  been  injured. 

Bolt  and  lAttle  for  the  defendant. 

The  Vice-Chancellor  said,  that  the  differ- 
ences were  merely  colourable,  and  that  the  re- 
semblances were  obviously  made  to  deceive 
purchasers,  and  amounted,  therefore,  to  an  im- 
proper use  of  the  plaintiffs'  trade«marka.  The 
injunction  was  accordingly  granted. 


Sharshaw  v,  Gihia,    Feb.  U,  1854. 

If  ABRIAGCi  8BTTLBMENT.  —  TENANT  FOR 
LIFE. — PAYMENT  OF  ARREARS  OF  INTER- 
EST ON  MOBTGAOB,  AND  OF  REPAIRS. — 
BOND. 

A  bond  was  settled  toith  other  propertUt  sub- 
ject to  a  mortgage  for  the  joint  lives  of  S 
and  his  wife,  with  remainder  on  S,*s  death 
to  his  wife  for  life,  with  remainder  to  their 
thildren,     S.,  as  executor  of  his  father,  the 
obligee,  received  the  bond  and  deposited  it 
with  bankers,  as  security  for  a  loan,  and 
died  insolvent,  leaving  arrears  on  the  mort- 
gage and  certain  necessary  repairs  to  be 
made :  Held,  on  petition  of  the  trustees  of 
the  settlement,  that  the  amounts  due  to  the 
bankers  and  for  the  arrears  of  interest  on 
the  mortgage,  were  chargeable  on  the  inhe- 
ritance, but  not  the  sum  paid  for  repairs 
— it  being  small  and  no  case  of  wilful  waste 
by  S.  being  made  out. 
This  was  a  petition  on  behalf  of  the  trustees, 
appointed  by  a  decree,  of  the  marriage  settle- 
ment of  Mr.  and  Mrs.  Sharshaw,  for  leave  to 
raise  by  sale  or  mortgage  out  of  the  settled 
property,  the  amount  of  certain  payments.     It 
appeared  that  the  property,  which  consisted  of 
hereditaments,  subject  to  a  mortgage,  and  of  a 
money  bond,  was  settled  on  them  for  their  joint 
lives,  with  remainder  on  the  husband's  dfeath 
to  the  wife  for  life,  with  remainder  to  the  child- 
ren, and  that  the  husband  had  deposited  the 
bond,  of  which  he  came  in  possesion  as  execu- 
tor of  his  father,  the  obligee,  as  security  for 
moneys  borrowed  from  bankers,  without  notice 
of  the  trust,  and  had  died  insolvent.    The  wife 
hs|d  paid  the  amount  due  to  the  bankers  out  of 
her  income,  and  the  trustees  had  paid  the  ar- 
rears of  interest  on  the  mortgage  due  at  the 
husband's  death  out  of  the  moneys  received  on 
the  bond,  and  also  a  sum  in  repairs  on  the 
estate,  which  ought  to  have  been  expended  in 
the  husband's  life  time.    These  payments  were 
now  sought  to  be  raised. 

Follett   and  Kinglake  in  support;    J,    /. 
Lewis,  contrii. 

Cur.  nd,  vult. 
The  Vice- Chancellor  said,  that  the  amount 
reouired  to  redeem  the  bond  must  be  raised 
ana  paid,  but  that  the  repairs  could  not  be  al- 
lowed as  a  charge  on  the  property,  the  sum  not 


being  large  nor  a  case  of  wilful  waste  by  the 
former  tenant  for  life  made  out.  As  to  the  ar- 
rears of  interest  on  the  mortgage  debt,  their 
payment  out  of  the  other  settled  property  by 
the  trustees  would  be  allowed,  and  were  pri- 
marily a  charge  on  the  inheritance. 

Haggar  v.  Neatby,    Feb.  19,  1854. 

BPMClKh     CASE. — WILL,— CON8TBUCTIOK. 

SETTING   APART  SUM    FOB   YEARLY   PAY- 
MENT 

A  testatrix  gave  to  trustees  "  the  sum  of  20/. 
per  aiifiiim  bank  long  annuities^  or  an  an- 
nual or  yearly  sum  equal  thereto^*  to  her 
daughter  for  her  Ufe^  and  after  her  ditcease 
on   trust  "to  pay,  assign,  transfer,  and 
make  over  the  principal  stock  or  money 
which  shall  be  set  apart  for  the  payment  of 
the  said  yearly  sum  '*  to  the  children^  4'^.  .- 
Held,  on  special  case  under  the  IZ  Sf  lA^ 
Vict,  c,  35,  that  such  a  sum  must  be  set  apart 
as  when  invested  in  3  per  cent,  consols 
would  produce  the  amount  in  question. 
The  testatrix,  by  her  will,  gave  to  her  tmB- 
tees  "  the  sum  of  20/.  per  annum  bank  long 
annuities,  or  an  annual  or  yearly  sum  eqoal 
thereto,"  in  trust  to  pay  the  same  to  her  dangfa- 
ter  for  life,  and  after  her  decease  on  truat  "  to 
pay,  assign,  transfer,  and  make  over  the  prin- 
cipal stock  or  money  which  shall  be  set  apart 
for  the  payment  of  the  said  yearly  sum,"  to  the 
children  living  at  her  death,  share  and  share 
alike.    On  the  death  of  the  testatrix  in  1833, 
it  appeared  she  had  bank  long  annuities,  which 
were  terminable  in  1860,  to  the  amount  of  50/. 
perannnm.    l*his  special  case  was  presented 
under  the  13  &  14  Vict.  c.  35,  by  the  daughter 
and  her  only  son  as  plaintiffs  against  the  exe« 
cutors  as  to  the  construction  of  the  will. 

Rolt  and  Cairns  for  the  plaintiffs;  Bacon 
and  Surrage  for  the  defendants. 

The  Vice-Chancellor  said,  that  the  testatrix 
intended  to  give  a  permanent  annuity  to  the 
plaintiff  for  life,  and  then  to  her  children,  and 
contemplated  that  a  principal  sum  should  be 
set  apart  for  the  payment  of  such  annuity,  and 
a  declaratioQ  would  therefore  be  made  for  such 
a  sum  to  be  set  apart  as  when  invested  in  3  per 
cent,  consols  would  produce  the  amount. 


Bryan  v.  WastalL    March  17,  1854. 

FORECLOSURE  SUIT. — AMENDMENT  OF  BILL 
BY  ADDING  PARTIES  AFTER  REPLICATION 
ON    EXPARTE    MOTION. 

An  order  was  made  on  motion  exparte  for 
leave  to  amend  the  bill  in  a  foreclosure  suit, 
by  adding  the  names  of  two  judgment  cre- 
ditors after  replication  fled. 
This  was  a  motion  exparte  for  an  order  for 
leave  to  amend  the  bill  in  this  foreclosure  suit, 
by  adding  the  names  of  two  judgment  credi- 
tors.   It  appeared  that  a  replication  had  been 
filed. 

R,  W,  E,  Forster  in  support. 

The  Vice-Chancellor  made  the  order  asked. 


^Ut  Htgat  #)!^rbei:» 


©lOEST,  AND  JOURNAL  OF  JURISPEUDENCE. 
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SATURDAY.  APIUL  15,  1864. 


UNPOPULARITY  OF  ATTORNEYS. 


MR.    BOUYERIE    AND   THB    SOUTH   SKA 
SCHEME. 

Wb  .thought  the  time  had  gone  hj  when 
the  leneral  bod^  of  the  Legu,  Medioal,  or 
Qenoal  Professions  could  be  treated  in  an 
MScaaMy  of  gentlemen  with  contempt  or 
densiou*  Yearn  ago,  the  Attorneys  and 
Lawyers  generally,  with  Apothecaries  and 
Parsons,  were  objects  of  disparagement  and 
ridicnle  oa  the  Stage,  in  the  writings  of  the 
Novelist,  and  especially  in  the  Newspapers. 
The  delinquencies  of  one.  were  taken  as  the 
type  of  tfce  whole.  But  for  many  years 
the  Press,  and  especially  the  most  respect- 
able part  of  it,  has  done  the  Profession 
justice ; — not  visiting  the  sins  of  the  few 
upon  the  many,  or  coiv:luding  that  the  in- 
stances of  professional  misconduct  which 
are  brought  to  light  are  only  the  samples 
if  universal  corruption. 

It  cannot,  however,  be  denied  that  the 
number  of  "  despairing  quacks  "  and  "  vile 
attomeys"  is  still  considerable,  and  that 
the  general  body  suffers  in  public  estima- 
tion from  the  malpractice  of  individuals. 
Briefless  Barristers  are  ridiculed,  as  if  there 
were  any  discredit  in  being  unemployed  in 
ftProfiession  in  which  for  many  years  an 
Eldon  was  overlooked ;  and  Attorneys  are 
disesteemed  because  they  are  remunerated 
by  small  fees  for  each  parUcular  service,  in- 
stead of  a  large  per  centage  for  the  whole  of 
their  labour,  skill,  and  responsibility. 

We  have  received  several  communieatioas 
on  the  offensive,  id)surd,  and  slanderous 
remarks  made  by  the  **  Honourable  Edward 
Pleydell  Bouverie  "  on  the  seneral  body  of 
Attorneys  and  Solicitors,  auring  the  dis- 
cosaion  of  the  Bill  '*  for  enabling  the  South 
Sea  Company  to  realise  and  divide  their 
assets,  and  to  undertake  the  administration 
of  private  trusts." 
Vol.  xlvii.    No.  1,362. 


After  ifr.  Spmeer Falieti'tmo^n,  0up- 
ported  kif  Mat.  Maluu,  to  expuneoi  aS  the 
Private  Trnsk  Ckoses  had  bean  diipoaed  o& 
Mr.  MuM^f§  moved  an  amendment  whidi 
appeared  to  be  founded  in  good  sense  and 
common  justice,  "that  no  executor  or  tmstee 
who  had  aocepted  a  trust  ahould  be  allowed 
to  rid  himselfof  it,  unless  he  wcsre  oi^ressly 
authorised  to  do  so  by  ths  will  or  instru- 
ment cresting  the  trust." 

This  proposition,  which,  if  carried,  woidd 
have  ^vented  the  bremche^  of  itutt  coii« 
templated  by  the  promoters  of  the  Bill,  did 
not  suit  the  pnrpise  of  the  South  Sea  Com- 
pany. It  happened  that  waiting  for  the  im- 
por^ut  message  from  the  Throne, — dedsr- 
ing^war  with  Russia, — there  was  a  kifge 
nnmberof  our  legislators  present,  rarely  seen 
oaiMher  occasions.  In  numeSsas-assnBliUss 
the  majority  are  generally  ill  informed  and 
prejudiced;  and  such  an  assembly  Mr. 
Bouverie  appears  to  hsve  thought  hs  was 
sddressing.  If  time  and  circumstance  had 
lavouij^  the  right  cause,  we  believe  the 
Honourable  Member  would  have  Ibund 
himself  in  a  minority.  No  doubt  he 
thought  it  a  dexterous  argument  to  assail 
the  opposers  of  his  Bill  by  imputing  to 
them  selfish  motives,  and  assuming  thst 
the  **mtere$is  of  Mtomeyt"  were  alone 
involved  in  obstructing  the  measure. 

Aoeordingto  the  notes  of  the  short-hand 
writer,  the  Honourable  Mr.  Bouverie  said, 
—'*  I  think  the  fact  of  this  Bill  being 
opposed  by  the  Attorneys  is  the  strongest 
argument  in  its  favour!  The  two  great 
evils  of  this  country  are  Taxes  and  Mtar" 
ney0.  What  an  Attorney  is,  cannot  exactly 
be  defined ;  but  it  appears  to  me  that  he 
is  a  professional  gentleman  who  charges 
13*.  44,  fisr  doing  something,  snd  6s.  Sd. 
for  doing  nothing." 

BefinV  discussing  the  grounds  of  this 
1  slanderous  attack  on  a  class  of  professional 
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men,  odlleotiTcl^  ss  intelKgent  and  as  re- 
mctable  as  the  Ifcrnbers  of  Parliament 
tnemselves,  ~  impntBig  unworthy^  selfish, 
and  pecnniary  modrea  for  their  opposition 
to  tb  Bill  ill  qoesttont^let  ua  a»  who  is 
ike  Aecaser?  Tk  auwer  is»  that  he  holds 
Ae  important  positicm  of  Chairman  of  the 
Committees  or  the  House,  and  therefore 
his  animadversions  assume  an  importance 
that  might  not  otherwise  belong  to  them ; 
the  honourable  member  b  the  second  son 
of  the  Earl  of  Radnor,  and  h  other  of  the 
Honourable  Philip  Pleydell  Bouverie,  the 
Deputy  Governor  of  the  South  Sea  Com- 
pany, and  who,  according  to  the  usual 
eovEifle  of  thmgs,  would  in  a  year  or  two 
be  the  Gorenior  thereof.  Now,  it  may 
be  remarked,  that  when  a  suitor  in  a 
Oonrt  of  Equity  accuses  another  of  a 
wrong  and  asks  for  a  decree>  it  is  required 
aa  «  first  principle,  that  the  accuser  should 
^ooBie  into  Court  with  clean  hands.*'  In 
other  words,  that  he  should  not  he  guilty 
of  the  injustice  or  improper  conduct  which 
be  imputes  to  his  opponent.  ^"-'^  ' 

Let  us  see,  howeyer,  the  value  of  this 
argument  in  favour  of  the  Bill,  "  because  it 
is  opposed  by  Attorneys."  When  an  al- 
teration in  the  Law  is  proposed  ibr^he 
benefit  of  a  Joint-Stock  Company,  ita  Go- 
vernor, Deputy  Grovemor,  Standing  Counsel, 
Solicitor,  and  Secretary,  are  not  the  Attor* 
neys  and  Solicitors,  who  have  to  carry  into 
emd  the  altered  la#  in  behalf  dfHEeir 
clients,  the  fittest  persons,  from  their  long 
f  racticat  esep^ience,  to  point  out  tile  pro- 
iMtble  operation  and  consequences  of  the 
change?  A  legislator  may  not  unjustly 
sa^, — **  I  cannot  implicitly  rely  on  jrour 
evidence,  because  you  may  have  the  bias  of 
self-interest ;"  but  he  would  be  ibolflh  in- 
deed who  not  only  excluded  the  evidence 
altogether,  but  acted  in  direct  opposition  to 
it !  For  what  purpose  has  been  all  the 
loudly  boasted  improvements  in  the  Law 
of  Evidence, — admitting  the  testimony  of 
parties  directly  interested  in  the  issue,— ^if 
when  such  evidence  is  given.you  ais.  to 
reject  it  and  assume  it  to  be  false  f  Thus, 
we  are  told  that  the  opposition  of  the  At- 
torneys, the  reasons  they  state  against  the 
measure,  the  danger  and  mischief  ihey  point 
out,  ane  to  be  disregarded  without  investi- 
gation.' Is  not  this  the  greaMWt  of  ab- 
surdities that  was  ever  uttered  by  a  Chair- 
man of  Committees  ? 

Then  we  are  told  **  the  two  great  evils  of 
this  country,  are  Taxee  and  MLvrneye'* 
Where  is  the  country  without:  Takes  or 
without  Lawyers?'    Some  conntiy,  we  sup- 


pose, where  there  is  no  Grovemment  and  no 
Laws. 

The  honourable  member,  according  to 
the  report,  next  discloses  his  ignorance  of 
the  qualifications,  duties,  and  office  of  the 
larger  branch  of  the  Profession.  He  aay8» 
— '<  An  Attorney  cannot  be  exactly  defined; 
but  he  charges  6«.  ^d.  for  nothing,  and 
13«.  Ad.  for  something/'  For  the  smaDer 
charge  the  client  gets  nothing,  and  thoudi 
for  the  larger  he  has  some  return,  tat 
honourable  member  evidently  rates  it  at 
small  value. 

May  we  ask  whether  this  is  a  decent  waj 
of  speakine  of  the  Attorneys  and  Solicitors 
of  England,  or  of  any  other  profesaioinl 
class,  who  devote  many  years  of  study  and 
preparation,  and  expend  large  sums  to 
qualify  themselves  for  the  performance  of 
their  duties?  If  the  Attorneys  QxVe  Taxes) 
are  an  evil  in  this  country,  why  are  xh/ef 
necessary  and  absolutely  unavoidaK4e?  u 
it  because  the  law-makers  (rejecting  all 
legal  advice^  .are  not  Solons,  and  that  tbe 
products  of  their  manufactory  occasion  far 
more  litigation  than  they  prevent  ?  Is  it 
because  mankind,  instead  of  being  wiwv 
are  foolish  ;-^instead  of  being  honesty  are 
knavish ; — instead  of  being  economical,  axe 
extravagant; — ^instead  of  being  prudcat» 
honourable,  and  virtuous,  are  imprudent, 
vidous,  firaudulent,  and  criminal?  When 
we  have  perfectly  wise  laws,  and  when  men 
invariably  lead  good  lives,  and  are  withoot 
fault  or  blemish,  then  will  Attorneys  be  a 
"useless  race,"  and  we  calculate  not  tiU 
that  happy  time  arrived. 

Thus,  we  conceive^  it  is  very  apparent 
that  Mr.  Bouverie,  in  the  apeech  he  thou^t 
proper  needlessly  to  make,  has  exposed 
himself  to  the  charge  of  absurdly  attempt- 
ing to  argue  an  important  legislative  ques- 
tion by  an  appeal  to  an  unjust  and  almost 
worn-out  prejudice,  and  to  fasten  the  slander 
of  selfishness  on  men  as  honest  as  himself 
or  his  relative  the  sub-governor  of  the 
scheme  in  question.  **  Men  in  glass  homes 
should  not  throw  stores.'* 


We  are  informed  that  the  following  ,/ev 
eTeeprit  has  been  addressed  to  the  Hon. 
E.  P.  Bouverie,  M.  P.,  on  occasion  of  his 
speech  on  the  South  Sea  Job  Bill : — 

"  Mr.  Bouverie,  on  the  third  reading  -of 
this  Bill,  is  reported,  after  indulging  in  Che 
ordinary  vulgar  slang  about  Attorneys,  to 
have  expressed  his  ignorance  of  what  their 
professional  duties  might  consist.  A  mem- 
ber  of  that  Profession,  quite  as  well  born, 
and  apparently  better  bred,  than  Mr.  Bou*> 


Jfhiiration  Law  Amokdmrnt 

ferie,  would  inform  kirn  that  their  dudes 
are  divisible  into  two  extensive  branches, — 
the  detection  o^  fraud,  and  the  protection  of 
fiUy.  Mr.  Boaverie  mav  select  that  horn 
of  the  dilemma  most  applicable  to  himself; 
those  who  know  him  best  would  assign  to 
him  the  iatter  category." 
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ARBITRATION  LAW  AMENDMENT 
BILL. 

Thb  following  18  the  substance  of  the  pro- 
posed clauses  in  Lord  Brougham's  Bill  on  this 
•ubjcct:— 

Parties  may  ref«r  any  matter  to  a  County 
Court  Judge  by  memorandum;  sect.  I. 

County  Court  clerk  to  give  notice  of  meet- 
ing; witnesses,  &c.,  to  attend  as  on  a  plaint; 
s.  3. 

Scale  of  fees  may  be  framed  for  arbitration 
More  County  Court  Judge ;  s.  3. 

Oq  County  Court  award,  execution  as  on  a 
plaint,  also  commitment  for  40  days ;  s.  4. 

Memorandum,  submission,  and  covenant  to 
refer,  may  be  made  rule  of  Superior  Court  un- 
less a  contrary  intention  Appear,  except  refer- 
encea  under  certain  Statutes ;  s.  5. 

Memorandum,  submission,  and  covenant  to 
refer  may  be  pleaded  to  action  or  suit,  and 
proceedings  may  be  stayed  ^  s.  6. 

Memorandum,  submission,  and  covenant  to 
refer  not  revocable  without  leave  of  Court  or 
Judge;  s.  7. 

Award  to  be  made  within  three  months,  un- 
less parties  or  Court  enlarge  time;  s.  8. 

If  arbitrator  refuse,  or  become  incapable,  or 
^ie,  another  may  be  appoittted,  unless  submis- 
«ion  forbid;  s.  9.  *      ' 

When  mode  of  arbitration  not  specifiedj 
each  party  to  appoint  an  arbitrator ;  s.  10. 

When  reference  to  two  arbitrators  they  may 
H>point  an  umpire,  unless  submission  forbid ; 

8.11. 

When  reference  to  more  than  one  arbitrator, 
and  party  fail  to  appoint,  other  arbitrators  may 
ut alone;  s.  12. 

On  fiiilure  of  parties  or  arbitrators.  County 
Court  Judge  may  appoint  single  arbitrator  or 
«Mre;  s.  13. 

Court  or  Judge  may  set  aside  imprc^ier  ap- 
pointment of  arbitrator,  &c. ;  s.  14. 

Party  refusing  to  appoint  arbitrator,  &c.,  or 
ddayittg  or  preventing  award,  or  not  produc- 
ing documents,  &c.,  guilty  of  contempt  of 
Court;  s.  15. 

Party  to  pay  costs  for  preventing  award; 
'•  Id. 

Coort  (except  in  County  Court  lefierence) 
Buv  order  witnesses  to  attend ;  s.  17* 

Arbitrator,  &c.,  may  examine  on  oath,  un- 
l^H  submission  forbid  $  s.  18. 

Arbitrator,  &c.,  may  call  in  accountant  or 
tctentific  person,  Onlras  a  party  object ;  s.  19. 

Arbitrator,  &c.,  may  receive  amda^nfs,  un- 
^^  a  party  object  and  pay  costs  of  bringing 
«P  witness;  s.  20. 


Arbitrator,  &c.»may  amend,  unless  submiii*, 
forbid ;  s.  21. 

Arbitrator,  &c.,  may  award  a  verdict  in  an 
action,  and  certify,  unless  submission  forbid ; . 
s.  22. 

Arbitrator,  &c.,  may  award  judgment,  ua», 
less  submission  forhid ;  s.  23. 

Arbitnitqr,  &c.,  may  proceed  eaparte,  after 
notice;  s.'24. 

Arbitrator,  &c.,  may  state  a  case  in  the 
award;  Court  may  amend  or  remit  back 
award ;  s.  25. 

Arbitrator,  &c.,  unless  submission  forbid, 
majr  award  as  to  costs  of  reference  and  award, 
which  may  be  taxed ;  s.  26. 

Arbitrator,  &c.,  need  not  award  on  specific 
issues  for  costs,  unless  required ;  s.  27. 

Rule  on  award  to  deliver  possession  of  land 
as  a  judgment  in  ejectment ;  s.  28. 

Award  may  be  enforced  by  attachment; 
s.  29. 

Court  may  set  aside  or  refer  back  award ; 
s.  30. 

Court  or  Judge  before  trial  may  order  arbi* 
tration  on  matters  of  account;  s.  31. 

Judge  at  trial  may  refer  matters  of  account; 
s.  32. 

Judges  to  make  General  Rules ;  s.  33. 

Act  not  to  apply  to  Scotland  or  Ireland; 
8.  34. 

Tide  nThe  Arbitration  Act,  1854 ;"  s.  35. 


DECLARATORY  SUITS'  BILL. 

Th(^s  a  Bill  for  giving  a  remedy  by  way 
of  declaratory  suit,  and  has  just  been  Intro* 
duced  by  Lord  Brougham.  „71ia  preamble 
states,  that  it  bath  been  found  in  the  law  and 
practice  of  Scotland  that  great  benefit  results 
fromj^iving  to  parties  an  easy  method,  of  esta* 
blishtn|(.  rights  before  the  same  are  contested 
by  any' process  of  litigation  thereof;  saving 
much  expense  and  anxiety,  and  preventing  the 
loss  of  evidence  touching  the  same.  In  order 
to  aflbrd  a  like  remedy  in  other  parts  of  the 
United  Kingdom,  under  proper  regulations, 
and  witW  such  alterations  as  may  best  adapt 
the  saiBB  to  the  system  of  law  therein  esta- 
blished :  it  is  proposed  to  enact  as  follows  :— 

1.  Any  ^rson  possessed  of  any  esUte  in 
knds,^nements,  or  hereditaments,  whether  at 
kw  or  in  equity,  or  of  any  personal  estate,  or 
of  any  office  or  franchise,  or  of  any  easement^ 
or  of  any  n^  or  claim  to  such  esta^,  office,  , 
franchise,  or  easement,  mav  file  his  bill  in  the 
Court  of  Chancery  in  England  or '  in  Ireland* 
setting  forth  the  nature  of  his  said  estate  or 
right  or  cktm,  and  suggesting  that  he  is  ap- 
prehensive that  the  right  of  which  he  stands 
possessed  in  such  estate,  office,  franchise,  oir 
eaaement  mav  be  disputed,  or  that  the  riaht  or 
clum  which  he  alleges  is  denied  by  the  adverse 
of  other  parties,  and  to  pray  that 
BB  2 
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the  partiea  whom  .h»  mtiy  nVffet^  as  likely  to 
dlBpitte  the  same,  or  the  parties  who  do*  at  ore- 
sent  deny  the  same,  aa  tne  caae  may  he,  shall 
full  'answer  make  to  the  matters  of  his  bitl, 
whereupon  snch  partief^  behiK  duly  served  with 
notice,  and  the.  bill,  accordin^^  to  the  practice 
of  the  said  Courts,  shall  be  required  to  anvwer 
according  to  such  practice,  and  the  plaintiff 
filing'  the  hill  may  reply  thereto,  aceoidtuf^  to 
such  practice,  and  upon  an  issue  being  herein 
joinea  the  Court  shall  proceed  to  hear  the 
same,  or  to  order  a  commission  for  examining 
witnesses,  or  to  direct  an  issue  to  be  tried  at 
low;  as  to  the  Court  shall  seem  meet:  Pro- 
^nded  that  at  any  stage  of  the  proceeding  it 
shall  he  lawful  f«>r  the  said  Court  to  direct  an 
issue  to  be  tried  at  law,  and  provided  that 
cither  party  may  require  such  issue  to  be  tried : 
Provided  nirther,  that  upon  the  trial  of  anv 
issue  under  this  Act  all  bills  of  exceptions  shall 
be  carried  before  the  Conrt  out  or  which  the 
record  shall  come,  and  be  disposed  of  therein* 
and  all  motions  for  new  trial  shall  likewise  be 
made  therein,  and  the  jud«:ment  of  the  said 
Court  shall  be  given  upon  the  issue,  and  shall 
declare  the  finiiing  or  the  jury  according  to 
such  finding;  and  the  said  judgment,  with  the 
matter  of  any  exceptions  taken  in  the  course 
of  the  proceeding,  shall  be  examinable  by  the 
Court  of  Error  in  like  manner  as  if  the  issue 
had  been  tried  and  Judgment  given  in  any  ac- 
tion first  brought  m  the  said  Court  out  of 
which  the  record  shall  have  come;  and  the 
said  judgment,  if  not  brought  by  writ  of  error 
before  any  Court  of  Error,  or  the  judgment  of 
the  Court  of  Error  before  whom  it  may  be 
brought,  shall  be  final  and  conrlusive  vipim  the 
Oinrt  of  ('hancery  out  of  which  such  issue 
shall  have  been  sent,  in  further  dealing  with 
the  subject  matter  of  such  suit. 

2.  Any  party  defendant  to  such  bill  may 
plead  any  matter  in  law  or  in  equity,  or  demur 
to  such  bill  (except  for  want  of  parties)^  and 
the  Court  shall  aecide  on  such  pW  or  de* 
murrer,  allowing  or  overruling  the  Same,  or 
ordering  the  plea  to  stand  for  an  answer,  aC' 
cording  to  the  practice  of  the  said  Conrt^  and 
as  it  shall  deem  just. 

3;  The  plaintiffs  may  except  to  the  answer 
made  by  any  defendant,  and  the  Court  may 
decide  on  such  exception  according  to  sucn 
practice  as  aforesaid. 

-  4.  In  any  stage  of  such  proceedings  the 
Courts  may  send  a  case  for  the  opinion  of  any 
Court  of  Law,  according  to  such  practice, 
whether  any  partv  shall  require  thsar«so.to  do 
or  not ;  but  if  either  party  shall  reouire  it,  such 
Courts  shall  be  bound  to  send  sucti  case ;  and 
the  certificate  of  the  Court,  with  the  case  sent, 
may  be  carried  by  writ  of  error  no  the  Courts 
of  Error,  in  like  manner  as  if  a  judgment  had 
been  given  in  an  action  before  such  Court  of 
Law;  and  the  judgment,  if  not  brought  under 
leview  of  the  Court  of  Error,  or  the  judgment 
of  the  Court  of  Error,  shall  be  binding  and 
conclusive  upon  the  Court  of  Chancery  from 
which  the  case  had  been  sent,  in  farther  deal- 
ing, with  the  matter  of  such  suit. 


5.  In  further  proceeding  with  such  suit  the 
said  Court  of  Uhancery  shall  have  power  W 
refer  any  matters  connected  therewith  or  ariv> 
ing  therefrom  for  inquiry  to  the  M^sten  of  tbt- 
said  Courts ;  and  such  Masters  shall  proeeed 
therein  and  leport  according^  to  the  piactice  «£ 
such  Courts ;  and  such  reports  may  be  CBeepto 
ed  to,  according  to  such  practice;  and  siiieh 
orders  may  be  made  upon  such  re^iorts  as  the 
Court  shall  think  just,  and  as  shall  accord  with 
thdr  practiee.* 

6.  Tlie  said  Courts  shall  make  such  decrees 
upon  the  matter  of  the  said  Bills,  after  the 
whole  shall  have  been  fully  inquired  into,  as 
shall  appear  just  according  to  Law  and  Equity, 
but  such  decree  shall  only  declare  the  right*  of 
the  said  parties,  and  shall  not  affect  the  preaeiit 
possession  or  enjoyment  of  any  estate  or  eaae- 
ment  or  other  right ;  but  such  decree  shall  be 
eonclusive  and  binding  upon  all  the  p»ties  to 
huch  suit,  and  all  persons  claiming  under  at 
through  them,  in  all  Courts  of  Law  or  Equity 
whatsoever,  as  often  as  any  suit  or  artion  shall 
be  brought  in  any  Court  of  Law  or  Equity  by 
or  i^ainst  any  such  parties,  or  any  prrKWis 
claiming  by  or  throuKn  them. 

7-  Any  pervon  may  file  his  bill  to  have  his 
legitimacy  found  and  declared  by  sentence  of 
such  Courts,  iraking  parties  defendants  to  svdi 
bill  any  persons  who  may  be  suggested  as 
likely  to  uispute  the  same ;  and  the  proceed- 
ings in  regard  to  such  bill  shall  be  the  sane 
as  hereinbefore  enacted  and  provided  in  regmd 
to  any  bill  filed  touching  an  estate  in  posses- 
sion, or  easement,  or  other  right  enjoyed  by 
any  party. 

8.  Any  person  having  any  interest,  or  who 
may 'appear  hkely  in  fnlure  to  have  any  in* 
terest,  in  proving  any  person  to  be  a  bastard, 
may  file  his  bill  prnring  to  have  the  bastardy 
found  and  delared  by  decree  of  such  Courts^ 
and  making  party  defendant  to  the  said  suit 
the  person  whose  bastardy  he  seeks  to  have 
declared,  and  the  proceedings  in  xrgard  to  such 
bill  shall  be  the  same  as  hereinbefbro  enacted 
and  provided  in  regard  to  bills  filed  by  parties 
claiming  to  have  right  to  any  estate  or  eas^ 
meit  from  which  they  are  excluded  by  parties 
in  possession. 

9*  The  said  Courts  may  direct  the  qnestkn  of 
the  vali^ty  of  any  mamage  which  may  corns 
in  dispute,  the  parties  to  which  marriage  ut 
both  still  living,  to  be  tried  by  the  Consistorial 
Courts,  according  to  their  practice,  and*  sub- 
ject to  appeal  before  her  Majesty  in  Coimcil, 
or  if  in  Ireland  before  the  delegates ;  and  the 
decrees  of  such  Courts,  and  the  orders  of  her 
Majesty  in  Council,  or  of  the  delegates  in  lie* 
land,  shall  be  conclusive  and  binding  in  re- 
spect to  such  marriage  in  the  said  Comta  of 
Chancery,  in  dealing  further  with  the  suit  out 


*  This  section  will  require  alteration*  The 
reference  will  now  be  to  the  Jud^  at  Cham- 
bers. References  to  the  remaining  Masters 
have  ceased,  or,  as  Sir  George  says»  "  possi- 
bility of  relinence  extineiJ* — ^Ed. 
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of  wkicli  the  qaention  touching  snch  marriage 
ubaA  hsvB  araen.  .  ... 

10.  TI10  decree  .of  the  said  Canrta  in  the 
matlBr  of  such  suits  touching  leii^timaey  and 
lM»tftrd]r  shall  only  declare  the  parties,  suing 
«r  defending  respectively  to  he  legitinala-or 
Vastard;  aa  the  case  may  appear  to  he.  and 
•ilall  be  eoilclu^ivi:  and  hindmg  upon  all  pat- 
ties to  such  anits,  and  u{)on  all  parties  claiming 
through  or  under  them,  in  ail(-otBts  vrfaatc^er. 

11.  Provided,  that  all  ordars  and  decrees 
madiB  in  suits  under  this  Act  shall  he  liable  to 
be  questioned  by  appeal  to  Pariiament,  in  like 
manner  aa  if  the  same  had  been  made  ia  any 
suits  now  competent  by  the  lav  and  practice 
of  auch  Courts. 

12.  Nothing  herein  contained  shall  he  deem- 
ed or  taken  tu  conclude  oc  bind  the.  Lords 
Hooae  of  Parliament  in  any  inquiry  which  may 
arise  before  them  touching  the  rights  of  any 
person  claiming  aor  right  of  peerage,  but  that 
the  deerees  made  by  the  Court  of  Chancery 
touching  the  said  rights,  shall  and  .may  be  re- 
ceivable in  evidence  before  the  said  House  or 
any  Committee  thereof  in  any  case  ariaing  be- 
fore the  said  Lordn  House  of  Parliament. 

1 3.  No  snch  decree  or  decrees  shall  be  con- 
clusive or  binding  upon  her  Majesty,  her  lieirs 
and  aucceasors,  in  the  case  of  any  claim  of  any 
person  to  have  a  writ  of  summons  calling  such 
person  to  the  Lords  Houmc  of  Parliament. 

14.  The  costs  of  all  parties  to  any  suit 


brought  under  this  Act  shall  be  paid  by  the 
party  preferriog  the  hill;  avch  coata  to  betaaed' 
and  aUovped  aeeoiding  to  the  practice  of*  the 
Court  ittiwhtciii  the  same  may  be  brought  in 
taxing  coats  aa  between  solicitor  and  client. 

IS;  Ttto  Lord  ChaaeellOr  of  England;  with 
theadYioe  and  coasent  of  the  Master  of- the 
Rolltf  and  one  or  other  of  the  Vice-Chanceliors, 
and  the  Lord.  Chaaoellor  of  Ireland,  with  the 
advice  and  coaaent  of  the  Master  of  the  itolls, 
uuqr  audte-ndes  and  regulationa  for  directing 
the  practioe  of  their  several  Courts  in  aH  autta 
brought  under  this  Act;  and  the  Lord -Chief 
Justices  of  the  Queen's  Bench  of  England  and 
IreSaad,  with  the  advice  and  consent  of  the 
Lord  CXiief  Joatiee  of  the  Common  Pleas  and 
the  Lord  Chief  Baron  of  the  Exchequer,  may 
make  rules  and  regulations  for  the  trial  of 
issues,  and  granting  certificates  on  cases  sent  • 
under  this  Act,  out  of  the  Courts  of  Chanceiv 
in  Eoglaad  and  Ireland  respectively;  which 
rules  and  regulations  riiall  be  binding  upon 
the  aaid  Courts  respectirely,  unless  a  resolu- 
tion shall  be  paased  by  either  House  of  Parlia- 
ment disapproving  of  the  same ;  and  cofaes  of 
all  rules  and  reffulationa  made  under  this  Act 
shall  be  laid  before  both  Houses  of  Parliament 
withm  six  weeks  after  the  same  shall  be  made, 
if  Parliament  be  then  sitting,  or  within  six 
weeks  after  the  beginning  of  the  next  Session 
if  Parliament  shall  not  be  sitting  when  such 
rules  and  regulations  are  made. 


Me  ACCOUNTANT-GENERAL'S  AN- 
NUAL  CHANCERY  ACCOUNT. 

Ws  are  at  length  enabled  to  submit  to 
our  readers  the  Annual  Account  of  the  Ac- 
oountant-General  of  the  Court  of  Chanceiy, 
compming  the  receipts  and  paymenta  both 
of  the  Suitors'  Fund  arid  the  Pee  Fund. 

It  will  be  observed  that  the  stock  account 
amounts  to  3,882,568/.  1 69.  Id.,  or*  nearly 
to  four  millions,  and  that  the  annuld  divi- 
dends of  auch  stock  during  the  vear  has 
been  113,312/.  17#.  lOflf.  '. 

This  principal  money .  of  nearly  four 
millions  remains  uutouched,  but  out  of  the 
dividends  has  been  paid  for  salaries  and 
pensions  a  sum  of  62,441/.  \9s,  6d. ;  and 
the  surplus  of  46,325/  I3s.  3d,  has  been 
carried  to  the  Pee  Fund  under  the  autho- 
rity of  the  15  &  16  Vict.  c.  83,  8.  53. 


We  conceive  that  a  (hrther  account 
should  be  called  for, — showing  how  much 
of  the  four  hnllions  can  be  claimed,  by  the 
so^Ss.  and  how  much*  as  a  aiurpliis  or 
dead  fund,  may  be  applied  in  the  reductton 
of  fees. or  the  improvement  of  the  admini- 
stration of  justice.  And  theaooonnt  should 
set  forth  the  existing  charges  on  the  surplus 
Suitors'  Fund  and  on  the  Fee  Fund^  ia 
ord^r  that  it  mav,  at  once,  be  ascertained 
wb^tlier  half  a  million  can  be  spared  for  tha 
site  and  building  ot  the  New  Courts,  which 
wjould  inrolTe  the  appropriation  of  divi* 
dends  to  the  amount  of  about  15>000/«  a 
year* 

We  cannot  doubt  that  the  fund  is.  amply 
sufficient  for  this  outlay,  and  that  without 
much  delay  the  proper  measures  might  be 
taken  for  carrying  the  plan  into  effect. 


SUITORS     FlJIfB* 

The  following  are  the  payments  for  the  year  commendng  2nd  October^  1852,  and 

ending  1st  October,  1853  :-^ 

To  Cash  paid  Lord  Chancellors^  Lord  St.  Leoaards'  and  Lord  CraawortfaSa.  £.     «•   d. 

Salary    ..........,,,.,.  2.913  10    0 

—  Lord  Justice  Kniffht  Bruce's  ditto      ,,«,..  1,456    5-   0 

—  Lord  Justice  Turner,  ditto          ,        ,        ,        ,        .        .        .  1,213  10  10 

—  Vice-Chancellor  Stuart,  ditto 766    1     2 

—  Vice-Chancellor  Parker,  ditto     ..       ......••  4S6    9    9 

'£  6,795  1©    9 
'  The  Judges'  Salaries  are  in  future  to  be  paid  out  of  the  Consolidated  Fund. 
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£  f .  rf. 

To  Cash  paid  Masters,  Salaries 25,345  16  11 

—  Pension  to  two  retired  Raffistran 3»541  3  10 

—  Accountant-General's  Office 8»521  18  11 

—  Examiners 515  0  II 

—  Two  Clerks  in  the  Clerks  of  Accounts'  Office     ....  31  2    S 

—  Two  Clerks  in  the  Report  Office 64  3    5 

—  Officers  of  Courts 5,305  3  10 

—  Surveyor's  Salary 77  13    4 

—  Compensation  to  the  late  Officers  of  the  Court  of  Exchequer       .  4,859  B    6 

—  Solicitor  to  the  Suitors,  in  heu  of  Costs  and  his  Dishursements  .  1,326  17    9 

—  Costs  of  Contempt,  under  Lord  St  Leonards' Act      •        .        .  184  7    7 

—  Expenses  of  Courts,  Registrars',  Masters',  Report  and  other  Offices, 

tor  repairs,  rates,  stationery,  coals,  candles,  gas,  servants' wages,  &c.   5,127  9  10 

—  Compensation  to  Officers  of  tne  Subpoena  Office,  Doorkeeper,  Crier, 

and  Usher  of  the  Court,*  Deputy  Secretary  of  Decrees  and  In- 
junctions, one  Clerk  of  Entries,  and  one  Clerk  in  the  Clerks  of 

Accounts' office 1,745  17    3 

Total  Paymento 62,441  19    6 

Surplus  interest  carried  over  to  the  Suitors'  Fee  Fund  Account,  as  directed 

by  15  &  16  Vict.  c.  87,  s.  53 46,325  13    3 

Balance  on  the  Account,  Ist  October,  1853 17,745  8    4 

J?ecetp/s.-  Cash  Balance  Ist  October,  1852    £13,200    3    3                      £126,513  1    1 
Dividends         .        .        •        .       113,312  17  10 

Stock  £3,882,558  16  1  ^>' '         £126,513     1     1 


FBS   FUND. 

Paymentt. 
Payments  made  since  Nov.  24, 1852,  but  included  in  previous  Return  as  payable 

Officers  of  the  Court 

Eight  Senior  Clerks  to  the  Master  of  the  Rolls  and  the  Vice-Chancellors' ^ 

Salaries         . !- 

Eight  Junior  Clerks  to  ditto .  j 

Compensation  to  two  Masters,  at  726/.  per  amram        .        .  •        o 

Seven  Masters'  Chief  Clerks'  Salaries  at  1,0002.  each,  and  proportion  to  four 

others .        .        .        .    -^. 

Seven  Masten' Junior  Clerks'  Salaries  and  Compensations  •        •       ^:  ^^  \ 
Compensation  to  one  Chief  Clerk  to  Master  at  750/.  per  annum  -  •    ^i »'  .  t  • 

Arrears  of  compensation  to  ditto 

Compensation  to  three  Masters'  Junior  Clerks 

Salaries  to  eleven  Registrars • 

Allowances  for  writing,  and  compensation  to  Registrars  under  3  &  4  Wm.  4, 

c.  94,  s.  48,  and  5  Vict.  c.  5,  s.  63 

Salaries  to  fourteen  Registrars'  Clerks 

Bag  Bearers  to  Registrars    • 

Salarjr  to  Master  of  Reports  and  Entries 

Solanes  to  two  Clerks  m  Report  Office 

Ditto         Clerks  of  Entries 

Compensation  to  late  Clerks  of  Accounts 

Pension  to  late  Master  of  Reports 

Part  of  Examiners' Salaries  to  two  Examinerr 

Salaries  to  two  Clerks  to  Examiners     •        •        .        •        •        •        .    '   . 

Compensation  to  one  Clerk  to  Examiner 

Salaries,  &c.,  under  6  &  6  Vict.  c.  84 : — 

Two  Masters  in  Lunacy    . *        * 

Travelling  expenses ^  .        •        . 

Salaries  to  seven  Clerks  to  Masters  in  Lunacy  •        *        .        .        . 

Rent  of  premises 

Expenses  of  Offices  .        .        •        .        « 

Sauuy  of  Registrar  in  Lunacy    .        •        .        • 

Salanestofour  Clerks  in  Registrar's 'Office       -. 

Expenses  of  Office     ..•..•••     ^ 

Compensation  to  late  Commissioners  in  Lunacy         •        .        . .      • 

'   Ditto  to  late  Clerk  of  Custodies •        •> 

Compensation  to  three  Clerks  of  Affidavits 


£       •.  I 

7,171  11  « 

7,205  14  8 

11,600    0  0 


17,832  18    0 


26,844  II    4 


6,837    2    8 
3,450  16    9 


10,440    9    3' 


1,729    ^^^ 
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Salaries,  &c.,  under  6  &  6  Vict.  c.  103 :—  . 

Six  Taxing  Mastcra .1 

Twelve  Clerki  to  ditto 

Clerk  of  Enrolments [ 

Clerks  to  ditto / 

Four  Clerks  of  Records  and  Writs    .        .        .       '^  '    \        .        .        .1 

Sixteen  Clerks  to  ditto I 

Rent  ofTaxing  Masters' Offices        .        .        ;    - ) 

Salaries  to  two  Qerks  of  the  Pettjr  Bag  Office,  under  12  k  13  Vict.  c.  110     .) 
Compensation  to  one  Qerk  of  the  Petty  Bag  Office,  under  12  &  13  Vict.  c.  [ 

no j 

Accountant- General  in  lieu  of  brokerage,  under  15  &  16  Vict,  c.  87,  s.  19  . 
Increased  Salary  to  some  of  the  Clerks  in  the  Accountant- General's  Office, 

under  15  &  16  Vict.  c.  87,  s.  39        .        .        .        .        . 
Compensation  for  loss  of  Office  and  ProfiU,  under  5  &  6  Vict.  c.  103  :— 

Two  Six  Clerks •  .        .        . 

Twenty  Sworn  Clerks •     , 

Two  Agento  to  Sworn  Clerks 

One  Clerk  of  Enrolments 

Ooe  Deputy  Qerk  of  EnrolmenU,  Deputy  Record  Keeper,  and  Agent  to 

Sworn  Clerk •        .        .        .        . 

Scaler 

Messenger , 

Copy  Money  for  writing  and  copying  in  the  officfs  of  the  Taxing  Masters, 
Clerk  of  Enrolments,  and  Clerks  of  Records  and  Writs  and  expenses  of 
the  yarious  Courts  and  Offices,  for  stationery,  coals,  candles,  seryants' 

wages,  rates  and  taxes,  and  for  furniture,  &c 

Balance  of  Cash  on  the  24th  Noyember,  1853  «        .        .        .        . 


«• 


25,234  10  8 


773  1  11 
2,700  0  O 
2,184  13  0 


)   34,436  6  0 


8,445  13 
16,577  11 


£183,764     8     3 


Receipis^^  ^^ 

£       s.  d. 

Balance  of  Cash  on  the  24th  Noyember,  1852 ,  17,062  16  9 

Fees  received  since,  but  included  in  preyious  Return  JM  receivable        .        .''"'    i3,733    3  9 

Fees  rcceiyed  in  the  Masters' Offices 737    2  10 

*>            „            Subpcraa  Office     •        .        .  ^ 96  12  0 

Fees  formerly  payable  to  the  Lord  ChanceUor 1,334    8  3 

Fees  received  by  the  Lord  Chancellor's  Secretary      '  <  c       .        .                .  161    6  6 

M           »,        Secretary  of  Lunatics         •••••..  2,229  14  2 

M           „        Clerks  to  Masters  in  Lunacy 2,350    8  10 

„           „        Taxing  Masters •  287    5  0 

n           M        Clerk  of  Enrolments 7,612  19  4 

„           „        Petty  Bag  Office         .        .                .        .        .        .  619  16  6 

Fees  received  under  Winding-up  Act .  278    13 

Cash  received  from  the  Commissioners  of  Inland  Revenue    •        .        •  67,019  18  5 
Cash  brought  over  from  various  Causes,  Matters,  and  Accounts,  in  lieu  of 

Fees  paid  at  Taxing  Masters' <■    .      .  .        .        .  12,336    8  8 

Cash  brought  over  from  Account  of  Moneys  arising  from  Sale  of  Six  Clerks' 

OflSce 44    4  0 

Surplas  Interest  brought  over  from  Suitors'  Funds,  under  15  &  16  Vict.  c. 

87,  s.  53            ; 46,325  13  3 

Interest  brought  over  from  Account  of  Moneys  placed  out  to  pro^de,  &c., 

nnder  15  &  16  Vict.  c.  87,  s.  54 .•  .  14,637    7  1 

Cash  received  from  the  Accountant-General  for  Brokerage,  under  15  &  16 

Vict.  c.  87,  s.  18 2,982    9  1 

Fees  received  by  the  Seijeanfc-at-Arms         .        .        .   "    .        .        •        .  6  14  0 

Fees  recdved  by  the  Messenger  to  the  Great  Seal         .        .       .        .        .  7  18  7 

£183,764     8  3 
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SOUTH  SEA  COMPANY'S  TRUST 
BILL. 

MEETING  OF   PROPRIETORS.. 

It  IB  evident,  from  the  report  of  the 
meetmg  of  the  Proprietors  of  the  South 
Sea  (/ompany,  that  the  Directors'  plan 
has  heen  forced  upon  the  holders  pf 
South  Sea  Stock.  At  the  meeting  to  an- 
thorise  the  Bill,  there  were  only  48,  out  of 
several  hundred  proprietors,  present,  in- 
eluding  about  12  directors;  and  the  votes 
in  favour  of  the  project  were  •     ...     29 

Against  it 19 

Leaving  a  majority  only  of  .  .  .  10  . 
And  consequently  the  pnajority  at  the  meet- 
ing of  independent  proprietors  was  against 
the  measure. 

The  following  report  of  the  -meeting  is 
extracted  from  the  Daify  NtwM  of  the  20th 
January,  1854 : — 

A  General  Meeting  of  Proprietors  of  South 
Sea  Stock  was  held  oo  Thuredav,  Januafy  19* 
aft  the  CofDpany's  House,  for  the  .purpose  of 
considering  a  Bill  to  be  introducea  into  Par- 
liament for  the  future  regulation  of  the  Com- 
pany's   affairs.     The  Chair    was    taken    by 


proprietors  pro  rata.  It  farther  provided,  that 
if  any  proprietor  did  not  wish  to  withdraw  from 
the  company,  he  should  give  notice  to  that 
effto  within  three  months,  and,  not  giving 
such  notice,  would  be  paid  off.  Trustees  would 
be  considered  as  witharawinfi^  unleas  they  gmye 
notice  to  the  contrary,  llose  who  remain 
were  to  carry  on  business  for  the  execution  of 
trusts,  wills,  &c.,  but  were  not  to  be  considered 
executors  in  their  corf)orate  capacity.  A  capital 
of  300,000/.  was  to  be  retained  as  a  guarantee 
fund,  and  power  was  taken  to  dissolve  the 
company  if  they  could  not  raise  that  amount 
of  guarantee.  Alterations,  it  would  be  seen, 
had  been  made  from  the  Bill  of  last  year,  and 
power  was  reserved  to  make  further  alterations 
if  necessary.  This  was  a  short  epitome  of  the 
Bill,  and  it  would  be  seen  that  care  was  taken 
to  avoid  the  objections  that  had  been  taken 
against  the  Bill  of  last  Session.  The  chairman 
concluded  by  moving  a  resolution  to  the  effect 
that  the  Court  approved  of  the  principle  of  the 
proposed  Bill,  and  requested  tue  directors  to 
take  the  required 'measures, 'under  the  advice 
of  counsel  or  otherwise,  for  carrying  it  through 
Parliament*  with  such  modifications,  altera- 
tions, or  amendments  as  might  be  suggested 
by  either  House  of  Parliament,  or  as  the  direc- 
tors mi^t  be  advised  to  ask  for. 

A  Proprietor  asked  why  the  directors  had 

not  applied  for  powers  of  executorship  ? 

The  Chairman  said,  that  they  had  been  ad- 

Charks  Franks,  Esq.,  Governor  of  the  Com- 1  vised  not  to  do  so,  but  the  subject  was  still 

pany.  'open  for  consideration.     If  they  found  that 

The  Ckairman  said,  that  in  order  to  bring  jauch  powers  might  be  obtained,  there  was  no- 

the  business  fully  before  the  meetinff,  he  had .  thing  to  prevent  their  beirg  included  in  the 

prepared  a  report  describing  the  coarse  taken  i  Bill. 

with  respect  to  their  Bill  during  last  Sessbn,  |  Another  Proprietor  observed,  that  there  was 
and  indicatinn^  that  which  it  was  their  in- 1  now  a  new  company  applying  for  those  powers, 
tention  to  pursue  now. .  The  chairman  then  advertising^  every  day. 

proceeded  to  read  the  report,  from  which  I  llie  Chairman  said,  that  he  could  not  explain 
it  appeared  that  the  Chancellor  of  the  Ex-  .  the  precise  grounds  upon  which  they  had  de- 
chequer  havinfi^  brought  in  a  Bill  eosMinf^  clined  to  ask  for  those  powers.  With  regard 
him  to  payoff  the  Proprietors  of  South  Sea  to  the  new  company,  the  name  of  Patteson, 
Stock,  the  directors  had  caused  the  draft  of  which  was  connected  with  it,  gave  him  every 
another  Bill  to  be  prepared  for  the  purpose  of  confidence  in  its  bon4fide  character.  He  bc^- 
windinf(  up  the  affairs  of  the  company,  and  of  lieved  that  with  proper  management  there  would 
forming  a  new  trust  company  for  the  execution  be  plenty  of  business  for  both. 
and  management  of  various  descriptions  of  j  Sir  Moaes  Montefiore  seconded  the  motion, 
tmsts.  This  Bill  passed  the*  standing  orders '  considering  it  to  harmonise  with  the  opinions 
of  the  House  of  Commons,  which,  applied  as  expressed  last  year.  He  thought  the  Bill  af- 
mnch  to  any  Bill  for  dissolving  the  company  forded  every  fair  facility  for  either  withdrawing 
as  to  one  including  the  new4rust  powers.  The  or  remaining  with  the  company. 
Bill  passed  the  House  of  Commons  on  its  own  i  Mr.  L.  Mills  wished  to  know  how  it  was 
merits ;  hot,  when  brought  before  the  House  proposed  to  employ  the  capital  of  the  company, 
of  Lords,  an  opposition  was  raised  by  the  In-  '  He  thought  that  the  Bill  should  clearly  define 
corporated  Law  Society^  and  a  petition  pre-^ '  the  mode  of  employment.  He  thought  they 
sented  against  it,  signed  by  eight  members  only.  I  were  bound  to  show  the  exact  sum  they  wanted 
The  result  was,  that  the  Bill  was  declared  to  and  to  divide  the  rest  among  the  proprietors, 
be  in  violation  of  the  Wharndiffe  claose,  and  I  The  Ckmrmam  'said  that  the  directors  had 
was  consequently  lost.  The  directors  had  now  been  engaged  in  profitably  investing  the  money 
cansed  another  Bill  to  be  drawn  op,  and  lodged  nntil  the  time  came  for  dividing  it ;  part  at  3 
according  to  the  sunding  orders.  The  BiU  per  cent.,  and  part  in  Exchequer  bills.  Another 
provided  that  the  directors  should  have  power  object  which  toey  sought  to  carry  out  wais  that 
to  sell  and  convert  into  money  all  the  property  of  purchasing  South  Sea  Stock  at  a  fair  price, 
and  other  effects  of  the  > company, .  and  4ifier  With  regard  to  the  guarantee  fund  of  30D,OOCl., 
paying  off  debts,  compensatioir  officers,  pen-  that  sum  had  not  been  named  by  an  arbitrary 
sions,  &c.,  to  divide,  the  surplus  amongst  the  decision  of  the  Court,  but  on  communicatbn 
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with  the  Crovernineiit,  as  heinfi^  a  sam  sufficient 
to  secure  the  fulfilment  of  trusts.  He  believed 
that  it  was  a  minimum  and  not  a  maximum 
sum,  and  that  if  buMiness  extended  a  lari^r 
sum  would  be  necessary. 

Mr.  Mitts  said,  he  must  press  to  have  a 
specific  sum  mentioned.  If  they  took  300,000/. 
as  a  f^arantee  fund,  did  they  propose  to  divide 
all  the  rest? 

The  Ckairman  said  he  had  named  the  specific 
sum,  and  the  hon.  proprietor  ha'i  asked  whether 
the  rest  was  to  be  divided ;  but  he  did  not 
seem  to  perceive  that  he  would  ba\x  the  option 
to  subscribe  or  not  as  he  would  think  fit.  All 
who  did  not  subscribe,  would  receive  their 
share  of  the  assets. 

Mr.  Miiis  was  still  unsatisfied.  If  300,000/. 
was  not  suflicient.  let  the  directors  say  what 
forther  capital  was  wanted.  [The  Chairman  : 
No  more.]  ITien  was  he  to  understand  that 
all  iieyond  that  was  to  be  returned  to  the  pro- 
prietors? Was  that  to  be  a  specific  under- 
standinj^  ? 

Mr.  Maude  wished  to  know  whether  there 
were  to  be  two  funds — one  to  be  used  as 
caution-money,  the  other  to  be  employed  as  the 
directors  pleased,  or  in  order  to  keep  up  that 
caution-*money  from  time  to  time. 

The  Chairman  said  he  understood  the 
300,000/.  was  to  be  a  guarantee  fund;  but 
being  caution-money,  that  sum  must  be  kept 
np.  It  was  obvious,  however,  that  other 
.unds  would  be  necessary  for  a  company 
like  that  for  expenses,  but  as  the  sum  would 
be  comparatively  small,  he  had  not  gone  into 
details  resfjecting  it 

Mr.  Maude  —  Supposing  their  assets  to 
amount  to  3.000,0op/,  was  all  above  300,000/. 
to  be  returned  to  the  proprietors  ? 

The  Chairman  referred  him  to  the  Act  em- 
powering dissentient  proprietors  to  withdraw, 
receiving  their  share  of  the  assets.  The  funds 
of  the  company,  he  said,  would  be  about 
3,G0O,OOOi.,  and  if  left  with  the  directors  they 
would  invest  it. 

Mr.  Maude  thought  that  the  Act  should  re- 
strain them  to  certain  kinds  of  investment,  and 
that  they  should  have  some  sort  of  clause,  as 
m  the  case  of  insurance  companies,  limiting 
thsm  to  the  public  funds,  or  railway  deben- 
tures, mort);ages,  &c. 

The  Chairman — He  was  chairman  of  one  of 
the  largest  insurance  companies  in  London,  and 
tbey  had  no  such  limitations.  The  most  ad- 
vantageous  plan  for  the  proprietors  would  be 
to  leave  them  to  settle  sncli  matters  themselves 
at  their  general  meeting. 

Mr.  Maude  thought  that  the  new  Act  should 
provide  for  the  election  of  directors,  and  that 
^ey  should  not  be  obliged  to  travel  J  50  years 
back  for  precedents. 

Mr.  Hammond  said  he  had  moved  the  origi< 
^  resolution,  from  which  he  found  the  new 
Bui  to  ditfer  materially.  If  the  Bill  of  kst 
year  had  passed,  he  expected  to  get  his  money 
in  six  days,  but  now  it  appeare«l  there  was  no- 
thmg  about  it.  They  offered  equitable  terms, 
^^  he  should  like  to  have  the  management  of 


his  own  property,  and  never  contemplated  going 
on  ad  infinitum,  not  knowing  when  his  capital 
was  to  be  returned.  This  new  trust  might  an- 
swer— very  likely  it  would ;  but  then  the  trust 
clauses  might  prevent  the  Bill  from  passing, 
and  then  where  were  they  ?  On  reading  the 
clauses,  he  saw  ^at  those  who  wanted  their 
money  roust  give  three  months'  notice. 

The  Chairman — ^The  three  months'  notice 
would  be  required  where  proprietors  wished  to 
remain.  Dissentients  would  be  paid  as  soon  as 
the  money  was  collected. 

Mr.  Hammond  said  that  the  great  object  was 
to  fix  a  date  at  which  the  money  would  be 
paid.  He  feard  that  the  new  scheme  would 
turn  out  a  fallacy. 

Mr.  D,  Mocatta  wished  to  know  whether  his 
money  would  be  returned  to  him  in  its  integrity, 
with  the  option  of  investing  what  he  though  fit 
in  the  new  undertaking.  He  asked  this  ques- 
tion approving  highly  of  the  project. 

The  Chairman  said  the  proprietors  would 
have  their  money  back  and  the  option.  With 
regard  to  Mr.  Hammond's  question,  he  would 
observe  that  the  proprietors  were  not  to  con- 
sider themselves  in  the  light  of  persons  holding 
govdrnment  security.  They  had  obtained  better 
income  for  cheaper  stock  than  holders  of  con- 
sols, and  must  take  the  advantages  with  the 
disadvantages. 

Mr.  Hammond  said  that  all  he  asked  was  his 
right  as  a  proprietor  of  South  Sea  Stock,  and 
not  to  have  his  interests  mixed  up  with  the  fate 
of  an  Act  of  Parliament  which  might  never 
pass. 

Mr.  Paruell  said,  that  all  these  difliculties 
arose  from  the  attempt  of  the  directors  to  in- 
fuse life  into  a  dead  carcase^  Ever  since  the 
early  part  of  the  reijrn  of  George  I.,  that  com- 
pany had  been  getting  worse  and  worse,  and 
no  attempt  would  be  successful  in  saving  it 
froin  death.  The  only  course,  as  it  appeared 
to  him,  was  to  wind  up  the  old  lady's  affairs^ 
and  to  provide  for  those  who  were  the  wit- 
nesses of  her  last  moments,  give  her  a  decent 
sepulchre,  and  divide  the  money  bags.  For 
his  part,  he  would  not  invest  5/.  in  the  new 
company,  he  saw  so  many  difficulties  in  the 
wav.  Thejr  would  be  perpetually  over  head 
and  ears  m  law  and  difficulties,  and  poor 
people  who  entrusted  their  money  would  be 
embroiled  in  Chancery  suits.  They  could  not 
get  on  without  a  Chancery  office,  and  that 
would  be  the  fruitful  source  of  constant  litiga- 
tion and  delay.  He  submitted  that  the  best 
plan  was  at  once  to  wind  up  the  affairs  of  the 
company,  and  he  had  come  prepared  with  a 
proposition  to  that  effect.  It  was  in  these 
words,  "  That  the  BUI  intended  to  be  submitted 
to  Parliament  in  the  ensuing  Session  be  restrict- 
ed  to  the  sole  purpose  of  winding  up  the  affain 
of  the  company,  and  that  all  that  portion  thai 
related  to  the  management  of  trusts  be  expunged** 
If  the  proprietors  agreed  to  that  amendment 
they  might  get  their  money  in  a  month,  while* 
if  they  agreed  to  the  directors'  Bill  they  would 
expose  themselves  to  all  the  short  turns  and 
delays  of  Parliament.     He  might  be  told  he 
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coiild  borrow  on  bia  stock  at  three  per  cent.» 
tat  be  bad  never  been  a  borrower^  and  did  not 
mean  to  be^n  now,  especially  of  his  own 
money.  Besides  such  an  act  wodd  preclude 
his  entry  into  that  room. 

The  amendment  having  been  seconded  by 
Mr.  Morgan^ 

Mr.  Ansdl  expressed  his  approval  with  some 
small  reservation ;  and  Mr.  Moeaita  suggested 
that  the  Bill  should  be  divided  into  two  parts, 
one  for  winding  up,  and  one  for  the  estaolish- 
ment  of  the  new  companv. 

The  Chairman  said,  that  the  object  of  the 
directors  was  solely  to  carry  out  the  wishes  of 
the  proprietors;  but  it  appeared  that  among 
the  latter  there  was  considerable  difference  of 
opinion.  This  might  be  done: — If,  in  the 
^ssage  of  the  Bill  through  Parliament,  it  was 
found  that  much  delay  was  likely  to  arise  from 
the  insertion  of  the  trust  clauses,  it  might  be 
left  to  the  discretion  of  the  directors  to  with- 
draw the.  objectionable  portion,  and  to  pro- 
ceed with  that  part  to  which  consent  was  un- 
animous. 

Mr.  MiU$  thought  that  the  arrangement 
should  be  put  on  record,  and  not  left  to  i^^e 
understanding. 

Mr.  AnseU  said,  he  had  gone  carefully 
through  the  Bill,  and  found  that  only  94  Unes 
referred  to  the  winding  up,  and  all  the  re|t  jre- 
lated  to  the  trust  company.  If,  therefore,  the 
Bill  were  divided  into  two,  a  very  small  Bill 
would  be  sufficient  to  authorise  the  distribu- 
tion of  the  funds. 

The  Chairman  said,  it  was  too  late  to  talk  of 
dividing^  the  Bill  into  two.  If  proprietor*  yffffrt 
not  willing  to  place  corjfidence  in  the  pledge 
of  the  directors,  the  only  course  left  was  to 
take  a  vote.  'Tf  they  found  the  trust  clauses 
likely  to  delay  their  Bill,  they  would  withdraw 
them. 

Mr.  Boothby  (Director)  said,  that  the  rnw- 
lution  of  last  year  empowered  the  directory  to 
bring  in  only  one  Bill,  and  they  had  eiiaea- 
▼oured  to  reconcile  the  interests  of  the  ma- 
jority with  those  of  the  minority.  Delay  had 
been  much  alluded  to,  but  he  believed  there 
was  a  good  deal  of  exaggeration  on  that  sub- 
ject. He  had  consulted  the  Parliamentary 
a£[ents,  and  had  been  informed  that  the  Bill 
might  become  law  within  two  months  after 
Easter.  Would  they  then,  to  avoid  this  delay, 
encounter  the  risk  and  expense  of  proposing 
two  new  Bills,  especialljr  as,  if  one  proprietor 
dissented,  he  must  get  his  share  of  tne  asai^  ? 

Mr.  Parnell  said,  that  the  directors  had  no 
duty  but  to  look  after  the  affairs  of  the  South 
Sea  Company.  This  was  a  new  project,  and 
the  proprietors  were  to  be  made  tne  dupes  of 
a  minority.  Perhaps  the  learned  gentleman 
was  aware  that  if  his  (Mr.  PameU's)  amend- 
ment were  lost,  he  might  step  over  in  the 
morning  to  Lincoln's  Inn  and  get  an  injunc- 
tion restraining  the  directors  from  moving  a 
step.  He  had, taken  very  high  legal  advice, 
ana  he  understood  there  was  not  the  shadow 
of  a  donbt  but  that,  if  he  filed  a  Bill,  an  in- 
junction would  issue  to  prevent  the  director! 


doing  anything  without  the  consent  of  the 
South  Sea  Company. 

Mr.  Boothby  cited  several  cases  to  show 
that  in  cases  like  the  present  the  Court  of 
Chancery  would  not  grant  an  injunction. 

The  amendment  was  then  put  and  lost,  the 
numbers  being — for,  Id ;  against,  29.* 

Mr.  AnseU  moved  an  amendment  dividing 
the  Bill  into  two,  and  giving  precedence  to  the 
winding  up  portion. 

Mr.  Maude  seconded  the  amendment,  which 
was  lost,  the  numbers  being  18^28.* 

Independently  of  the  objections  to  this 
Arrangement  and  Trust  Bill  on  public 
grounds,  many  of  the  Proprietors  of  the 
South  Sea  Stock  themselves  have  great  lea- 
son  to  complain  that  the  Directors,  in  en- 
deavouring to  monopolise  the  administration 
of  private  trusts,  are  delaying  the  winding 
up  of  the  afllairs  of  the  South  Sea  Company, 
and  preventing  the  proprietors  \  from  the 
receipt  of  their  money.  ^ 

Amongst  other  provisions  is  tiie  follow- 
ing very  extraordinary  one,  affecting  injuri- 
ously the  holders  of  South  Sea  Stock  :— 

"That  if  anv  proprietor  shall  signify  his 
desire  to  withdraw  from  the  company  [in 
other  words  to  repudiate  the  Trust  scheme], 
he  shall  not,  after  giving  such  notice,  be 
entitled  to  attend  any  Court  of  Proprietors 
notwitkBtanding  he  shall  not  have  received 
hie  share  of  the  aeeete** 

The  attempt  made  last  Session  to  obCun 
the  tmst  powers,  delayed  the  settlement  of 
the  affairs  of  the  compajiy ;  and  a  still  fur- 
ther delay  has  tak^  bbce  in  the  present 
Session,  for  if  the ''Bill  had  been  shaped 
with  reference  only  to  the  company's  own 
affairs,  it  might  have  received  the  Royal 
Assent  a  month  ago. 


NOTICES  OF  NEW  BOOKS. 

Commeniariee  on  Universal  Pttbiie  Lam. 
By  Gborge  Bowyer,  Esq.,  M.P., 
D. C  L.,  Barrister-at-L«iw.  Stevens; 
Ridgway,  1854.    Pp.  387. 

Thb  learned  Author  of  these  Commen- 
taries is  already  well  known  as  a  commen- 
tator on  the  Constitutional  Law  of  England 
and  on  the  Modem  Civil  Law,  and  as 
having  been  Reader  before  the  Honourable 
Society  of  the  Middle  Temple. 

Mr.  Bowyer  treats  in  the  present  work 
with  great  learning  and  ability  of  the 
origin  and  foundation  of  Law — Primary  and 
Secondary  Natural  Law — the  Nature  ^nd 


*  The  majority  included  the  directors  pre* 
sent  at  the  meeting,  about  12  in  number. 
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Spirit  of  Laws:  Iiiimutable  Lawi,  Arbi- 
tnury  or  Positive  Laws,  and  the  L^slative 
Power— Nature  of  Public  Law,  Temporal 
and  Spiritual— Diversity  of  Law  and  Politi- 
cal Institutions  and  the  Conflict  of  Laws — 
Civil  Societies  or  States^the  Sovereign 
Power— the  Judicial  Power—Civil  Govern- 
ments— Compound  States  or  Systems  of 
States— Public  Law  of  Things. 

The  Author's  object  has  been  to  explain 
the  origin  and  structure  of  universal  human 
society  and  of  the  different  kinds  of  com- 
munities into  which  it  is  divided  ;  and  thus 
to  show  the  system  and  principles  on  which 
the  world  is  governed  and  regulated.  He 
commences  with  an  exposition  of  the  origin 
and  foundations  of  Law  ;  next  the  plan  of 
Society  on  the  foundation  of  the  two  great 
primary  Laws  on  which  all  others  depend. 
Then  comes  an  explanation  of  the  nature 
and  spirit  of  Laws  and  their  different  kinds. 
This  mvestigation  includes  the  most  essen- 
tial parts  of  the  government  of  mankind 
and  the  connection  of  Public  Law  with  uni- 
Tersal  Jurisprudence. 

We  must  forbear  noticing  those  parts  of 
the  work  which  are  of  a  political  bearing, 
w  do  not  relate  to  the  Laws  and  Constitu- 
tion of  Great  Britain  ;  but  must  extract  the 
following  remarks  on  Public  Law  : — 

"At  a  time  like  the  present,  when  civil  go- 
vernment seems  so  precarious  in  a  great  part 
of  Europe^  and  the  institutions  of  human  so- 
ciety are  everywhere,  inaf^iously  and  inde- 
fatigable misrepresented.for^evolutionary  pur- 
poses, it  behoves  all  those  who  have  any  snare 
in  making  or  administering  laws,  to  be  well 

Eounded  in  the  soundest  doctrines  of  Public 
iw,  whereby  they  may  meet  this  mischief  and 
prevent  the  successful  diffusion  of  those  dan- 
fferoas  theories,  and  at  the  same  time  discern 
changei  which  may  be  safely  and  advantage- 
ously made.  To  lawyers  the  study  of  uni- 
versal Public  Law  must  be  especially  and 
deeply  important  A  slight  knowledge  of  the 
wporta  suffices  to  »how  how  often  the  Law  of 
mtions,  and  other  branches  of  Public  Law. 
are  resorted  to  in  the  administration  of  justice. 
1  refer  to  the  Common  Law  and  Equity  Re. 
ports,  for  it  is  superfloons  to  say  anything  of 
the  Admiralty  Reports,  and  especially  of  Lord 
Stoweirs  decisions. 

"In  Conn  v.  Blaehhurn^  Dougl.  619,  Mr. 
w,  afterwards  Lord  EUenborouKh,  arguing 
ffl  tn  sction  of  assumpsit,  before  Lord  Maus- 

•  ^^  Grotius-  and  refers  to  the  question 
P^fj  ^J  ^"""*»han  and  commentea  on  by 
mei^orf,  regarding  the  instrument  of  obliga- 
yon  from  the  Thebans  to  the  Thessalians, 
^c^^  Alexander  the  Great  upon  taking 

"  In  the  ease  of  the  Buke  of  Bnmtwiek  v. 
i*«  Kty  of  Hanover  (6  Beav.),  the  most  ab- 
«^^n«  doctrines  of  PubUc  Law  regarding  the 


immunities  of  a  sovereign  prince  in  a  foreign 
country  were  considered. 

"And  in  the  older  books,  the  case  of 
Monopolies  (11  Rep.  85)  is  discussed  on 
grounds  of  Public  Law.  And  so  Calvin's  ease 
(7  Rep.  I)  is  foil  of  points  of  Public  Law»  as, 
for  instance,  when  it  is  held  that  the  highest 
and  the  lowest  dignities  are  universal ;  for,  if 
a  king  of  a  foreign  nation  come  into  England 
by  leave  of  the  king  of  this  realm,  he  sbaU  sue 
and  be  sued  by  the  name  of  a  kin)(,  ^or  he  is  a 
king  here,  whereas  a  foreign  duke  or  other  no- 
bleman has  no  such  privilege,  but  is  a  com- 
moner here. 

"  The  multitude  of  cases  wherein  this  kind 
of  leaminff  has  been  used  in  the  Courts  of 
Common  Law  and  Bquity,  renders  any  further 
reference  to  them  unnecessary  here. 

"With  regard  to  our  treatises  and  text 
books,  Fortescue,  in  his  work  He  LaudUme 
Legym  Angke,  enters,  especially  in  the  tenth 
and  following  chapters,  into  disquisitions  on 
the  first  origin  of  kingdoms  and  nations  and 
other  questions  of  Public  Law, — citing  St. 
Thomas  Aquinas,  De  Regimine  Principum,  and 
St.  Augustine,  De  Civitate  Dei,  And  Black- 
stone's  Commentaries  are  full  of  luminous  dis- 
cussions of  the  same  nature.  Lord  Hale,  in 
the  tenth  chapter  of  his  pleas  of  the  Crown, 
expounds  the  liiw  of  Allegiance,  not  only  with 
English  truthorities,  but  referring  also  to  the 
I^aw  of  Nations.  And  I  need  scarcely  remind 
the  reader  of  Butler'a  note  to  Co.  Litt.  361  a, 
on  the  Jus  Maris,  where  he  learnedly  discusses 
the  celebrated  dispute  of  Selden  and  Grotius 
on  tHtffbertv  of  the  seas,  and  Bynkershoek's 
treatise  on  the  Rhodian  Law." 

Mr.  Bowyer  holds  the  opinion  that  the 
study  of  Public  Law  ought  to  form  part  of 
our  system  of  Legal  education ;  and  he 
contends  that  the  present  prospects  of  the 
Lent' Profession  render  this  proposition 
8tilf'|learer.  The  remarks  on  the  conse- 
quences of  extending  the  jurisdiction  of  the 
County  Courts  are  very  important. 

«  What**  (he  says)  "will  be  the  ultimate  effect 
of  the  new  County  Courts  on  the  administration 
of  justioe,  and  what  the  precise  result  of  the 
changes  which  they  are  directly  or.  indlrectlv 
bringhig  about,  it  may  at  present  be  difficult 
to  say  with  much  confidence.  But  this  new 
form  of  judicial  polity  must  in  all  probability 
not  eirty  break  that  sjrstem  of  concentrating 
the  Bar  in  London,  which  was  believed  to  con- 
duce so  much  to  its  dignity  and  importance^ 
but  in  divers  ways  diminish  its  emoluments. 
That  this  is  a  severe  trial  to  the  Legal  Profes- 
sion, not  only  indiridually  but  as  a  body,  no 
one  can  deny.  Superficial  observers  may  per- 
haps, say.  that  this  is  of  no  consequence  to  any 
one  but  to  lawyers,  and  that  the  change  must 
he  one  of  unmixed  advantage  to  the  nation  at 
large.  But  whoever  considers  that  the  great 
leading  principle  of  our  constitution  is  govern' 
meM according  to  iow.— and  that  'the  Com* 
mon  Law  is  the  greatest  inheritance  that  the 
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king  and  the  sabject  have,'  mast  pereeive  how 

deeply  important  is  the  maintecanee  of  that 
body  from  whom  the  Judges  of  the  land  are 
selected,  and  who  with  them  are  entraated  with 
the  administration  of  the  law. 

"  It  is  impossible  to  doubt  the  value  of  those 
reforms  having  for  their  object  the  cheap  and 
speedy  administration  of  justice;  but,  like 
other  inventions  of  human  wisdom,  they  are 
not  unaccompanied  with  certaun  dangers  of 
inconvenience.  And  those  dangers  must  be 
met,  not  only  for  the  sake  of  the  Legal  Pro- 
fession, but  for  the  love  of  our  coontrv.  If 
ever  a  time  should  come  when  the  Bar  of 
England  has  fallen  into  a  vulvar  mediocrity, 
with  no  more  learning  than  is  necessary  to 
earn  a  daily  subsistence,  unadorned  by  great 
legal  science,  dignity,  and  independence, — 
then  the  constitution  of  this  country  will  be  in 
imminent  peril.  And  this  may  come  to  pass, 
unless  care  be  taken  to  provide  a  remedy 
against  the  circumstances  of  the  (imes  just  ad* 
^rted  to,  by  raising  as  high  as  possible  the 
standard  of  legal  education. 

*'  Birristers  will  probably  not  in  future 
make  very  ^eat  and  rapid  fortunes,  and  •so  be 
the  founders  of  powerful  families  among  the 
landed  aristocracy.  But  this  need  not  neces* 
sarily  lead  to  the  decay  of  our  order.  In  the 
first  of  the  celebrated  letters  of  Camus  on  the 
Profession  of  an  Advocate,  he  tells  the  young 
candidate  that  the  exercise  of  that  profession 
leads  rather  to  honour  than  to  fortune ;  and 
yet  at  the  time  when  he  wrote,  the  French  Bar 
was  in  a  high  state  of  importance ;  and  this 
shows  that  the  diminution  of  profiessionsJ  cmo< 
luments  need  not  necessarily  be  prejudicial  to 
the  statun  and  public  utility  of  the  Bar.  .  But 
that  diminution  tonst  be  counterbalanced  by 
an  increase  of  learning. 

''  In  future  lawyers  must  fit  themselves,  not 
merely  to  earn  their  bread  by  the  practios  of 
the  law  in  that  particular  branch  which  .they 
especially  follow,  but  they  must  apply  them- 
selves to  the  general  study  of  the  law  in  all  its 
branches  with  a  more  comprehensive  spirit, 
and  thereby  not  only  enlarge  their  professional 
sphere  of  knowledge,  but  also  quality  them- 
selves to  perform  the  duties  of  lef^al  statesmen 
in  Parliament,  and  in  the  genertd  business  of 
the  country.  For  this  purpose  they  most  ex- 
tend their  learning,  so  as  to  embrace  the  whole 
range  of  the  legal  science;  and  such  is  the 
wonderful  harmony  of  Universal  Jorispm- 
dence,  and  the  connection  of  all  its  parta^-that 
they  will  find  even  their  speciid  cultivation  of 
certain  branches  of  Law  facilitated  by  the  study 
of  the  science  as  a  whole." 


no  similar  tax  is  levied  upon  any  other  profes- 
sion, and  from  which  even  the  other  biiach  of 
the  Legal  Profession  is  exempted. 

"That  the  petitioners  cannot  bat  view  m 
tax  thus  levied  exclusively  upon  their  Profes- 
sion as  partial  and  unjust. 

"  That  the  tax  was  originally  not  intended  to 
be  a  permanent  one,  but  was  merely  imposed 
as  a  temporary  means  of  supplying  an  antid- 
pated  deficiency  in  other  sonreee  of  revenue. 

"  That  the  amount  of  revenoe  derived  from 
this  tax  is  comparatively  insignificant,  while  at 
the  same  time  it  presses  heavily  and  anequaUy- 
upon  the  junior  members  of  the  Profeanon, 
and  is  now  more  severely  felt  in  consequence 
of  the  emoluments  of  the  Profession  having 
been  considerably  reduced  by  the  recent 
changes  in  the  law. 

"That  other  changes  in  the  law  and  prac- 
tice of  the  Courts  are  contemplated,  which  are 
likelv  still  further  to  diminish  the  emolumenis 
of  the  petitioners,  while  the  heavy  Court  Hoes 
still  continue  to  form  a  verv  considerable  item 
in  their  disbursements,  ana  that  therefore  thej 
have  additional  claims  to  be  relieved  from  the 
payment  of  the  tax. 

"That  the  petitioners  are  not  exempted 
from  the  payment  of  any  of  the  taxes  leried 
upon  other  classes  of  her  Majesty's  anbjeets. 

"That,  notwithstanding  the  great  increaae 
in  the  value  of  almost  all  necessary  articles  of 
consumption,  the  petitioners  are  restricted  to 
a  fixed  scale  of  charges,  while  such  restriction 
is  extended  to  no  other  trade  or  profession^ 

"  That,  as  the  protest  which  the  petitioners 
feel  bound  to  make  against  this  tax  is  foonded 
upon  the  fact  that  it  is  partial  and  najust  in 
its  nature,  much  mpre  than  upon  its  actual 
amount,  the  petitioners  cannot  regard  tbe 
partial  reoaission  wnich  was  made  by  her  Ma* 
jesty's  Government  last  year  as  any  reasoa 
why  they  should  relax  in  their  endeavours  to 
obtain  its  total  repeal;  but  that,  on  the  con- 
trary,  they  reji^ard  that  remission  as  only  a 
small  instalment  of  justice,  as  an  acknowledg- 
ment that  the  tax  is  in  itself  indefensible,  and 
therefore  as  an  additional  motive  to  the  pe- 
titioners to  persevere  in  bringing  their  claim  to 
the  attention  of  your  honourable  house.'* 

The  petitioners  therefore  pray  that  they 
may  have  the  benefit  of  the  earliest  possible 
remission  of  taxation  which  shall  be  found 
consistent  with  the  due  support  of  the  public 
revenue. 

(Signed)    "£.  S.  Ba.ilkt,  Ckairman. 

"William  Shakn,  Secretary.** 


ATTORNEYS'  CERTIFICATE  TAX. 

PETITION      OP     THR     MRTROPOLITA.N     AND 
P110VINCIA.L    LAW   ASSOCIATION. 

This  petition,  which  was  presenteicl  by  Mr. 
Mullings,  seta  forth ; — 

"That  the  petitioners  are  subjected  to  the 
psynent  of  an  Annoal  Certificate  Dnty,  while 


GENERAL  AND  LEGAL  EDUCATION. 

To  the  Editor  of  the  Legal  Obwerwer. 
Sir,— On  behalf  of  the  Candidates  for  Exa- 
mination, I  venture  to  make  a  few  remarks 
with  respect  to  the  proposed  extension  of 
power  to  be  given  to  the  JBixaminers  by  graft- 
lag  literary  and  scientific  attainments  to  Ikose 
of  legal  qualificatmiB. 
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In  the  first  place,  the  proposal  Mems  open 
to  objection  on  the  ground  of  its  universahty, 
— for  unless  we  can  all  become  modem 
(Mchtons,  the  latitude  of  the  examination  for- 
bids an^  preparation  or  training  for  it.  If 
CandidiOes  ought  to  be  subjected  to  answer  in 
any  subject  of  the  mde  world  of  literature  and 
science,  then  I  respectfully  submit  that  the 
Board  of  Examiners  are  not  fit  and  proper  per- 
sons  for  such  a  purpose.  The  members  ha^ 
passed  no  such  ordeal  themselves,  and  the 
Profession,  therefore,  would  have  no  faith  in 
the  propriety  of  their  decisions  upon  matters 
which  they  cannot  be  assumed  to  be  qualified. 
With  respect  to  strictly  legal  points,  it  is  of 
course  otherwise;  but,  if  the  proposal  for 
literary  and  scientific  qualification  be  persiHted 
in,  many  may  think  that  the  Examination 
should  be  entrusted  to  a  Professor  of  a 
College,  or  even  a  Schoolmaster,  rather  than 
to  the  Board  of  Examiners. 

In  the  next  place,  it  may  be  contended  that 
the  time  given  to  subjects  foreign  to  the  law 
is  not  only  consumed  at  the  expense  of  legd 
studies,  but  also  tends  to  snpersede  legal  quali- 
fications, for  how  seldom  it  is  we  find  a  literary 
and  scientific  man  a  good  lawyer.  Lord  Coke 
lays  (I  quote  from  memory),  ''The  Lad  ye  Law 
is  a  jealous  mistress,  and  loveth  to  lie  alone." 
Indeed,  it  is  so  with  every  profession ;  and  I 
contend  that  it  would  he  as  unreasonable  to 
impose  upon  a  medical  student,  or  a  candidate 
for  priest^s  orders,  the  sine  qua  wm  of  litera- 
ture and  science,  as  to  attempt  doing  so  with 
respect  to  a  law  student. 

I  shall  not,  however,  be  surprised,  after  the 
present  proposal,  to  find  both  divinity  and 
medicine  sought  to  be  tacked  to  the  many 
qualifications  which  s^em  at  the  yresent  day 
to  be  considered  essential  before  the  admission 
of  an  attorney.  J.  E. 

Sir, — I  was  articled  early  in  the  year  1852. 
Little  more  than  twelve  months  after  the  exe- 
cution of  my  articles  the  Chancellor  of  the 
Exchequer  announced  his  fiscal  alterations, 
whereby  he  reduced  the  stamp  upon  Articles 
of  Clerkship  from  120/  to  80/.  I  felt  that  to 
be  a  hardship,  but  oflFered  no  word  of  com- 
plaint, though  I  conceive  it  would  be  only 
nutter  of  simple  justice  in  the  Chancellor  to 
remit  the  whole  or  part  of  the  fees  payable  on 
admission  in  favour  of  persons  so  circum- 
stanced. But  in  addition  to  this.  I  see  it  is 
contemplated  to  institute  an  examination  of 
candidates  for  admission  in  literature  and 
Kienee.  There  can  be  no  earthly  objection  to 
rach  a  rule  in  the  abstract,  but  it  would  be 
Qothiog  less  than  an  act  of  injustice  to  apply  it 
to  those  who  like  myself  entered  upon  their 
articles  upon  the  faith  of  being  subjected  to  a 
legal  examination  only.  If  such  an  examina- 
^on  is  intended  to  impose  a  restraint  upon  the 
neilitite  fot  entering  the  Profiession  afforded 
by  the  80/.  stamp,  let  it  in  common  honesty 
apply  only  to  those  who  are  benefited  by  the 
reduction.  .W.  R. 


POINTS  IN  EQUITY  PRACTICE. 

PROCSBDINGS    BY  CLAIM    INSTEAD    OF  BY 
BILL. 

The  folloiiring  ohservations  of  Vice-chan- 
cellor Stuart  in  the  case  of  Rawlings  v. 
Dagleish,  I  6male  &  Giffard,  76,  are  im- 
portant»  as  pointing  out  the  practice  as  to 
determining  whether  to  proceed  by  bill  or 
by  special  claim  : — 

''The  clsim  in  this  case  is  filed  for  the  specific 
performance  of  an  agreement  for  a  lease  of 
mines,  and  it  asks  very  distinctly  that  the 
Court  may  direct  the  specific  performance  of 
an  agreement  alleged  to  be  embodied  in  a  me- 
morandum, dated  Jan.  5,  and  in  a  letter  dated 
Feb.  24,  1851.  This  appears  at  first  sight  an 
extremely  simple  matter ;  but  the  plaintiff,  be- 
fore he  filed  this  claim,  must  have  known  that 
his  case,  instead  of  being  simple,  was  one  of 
extraordinary  complication.  On  the  most  su- 
perficial view,  and  even  on  the  plaintiff's  own 
statement,  the  agreement  is  for  the  lease  of  a 
mine  to  the  defendants,  in  connexion  with  an- 
other lease  of  an  adjoining  mine  to  be  granted 
by  a  third  party.  The  arrangement  necessary 
to  carry  into  effect  such  an  arrangement,  in- 
cluding, as  it  does,  a  stipulation  for  a  lease  of 
another  mine  to  be  obtained  by  the  plaintiff 
from  the  owner  of  an  adjoining  colliery— not  a 
party  to  the  alleged  agreement —was  necessarily 
of  a  complicated  nature.  In  most  cases  relat- 
ing to  leases  of  coal  or  iron  mineii,  there  is  con- 
siderable nicety  and  complication  in  the  terms 
of  the  lease.  So  far  as  I  can  form  an  opinion 
of  the  question  at  issue  betweeti  the  parties,  the 
defendants  are  bound  by  the  agreement.  But, 
when  I  am  caUed  upon  to  decree  a  specific  per- 
formance of  this  agreement  embodied  in  the 
memosandum  and  the  letter  of  the  24th  Feb., 
I  mxtkt  look  to  ascertain  whether  the  Court  has 
the  t^ay  cleared,  so  as  to  be  able  to  work  out 
such  a  decree,  if  pronounced.  This  agreement 
contains  not  only  a  reference  to  the  lease  of  an 
adjoining  mine,  to  be  obtained  from  a  third 
party ;  but  there  is  also  an  express  stipulation 
for  what  are  called  *  mutual  powers.'  If  the 
plaintiff  had  resorted  to  the  welUsettled  course 
of  practice,  instead  of  this  unfortunate  attempt 
at  a  short  cut  by  way  of  special  claim ;  and 
by  interrogatories  founded  on  the  aHegations 
in  a  bHl,  bad  extorted  from  the  defendants  an 
answer  as  to  the  matters  in  dispute,  the  Court 
might  have  seen  its  m-ay  to  refer  it  to  the  chief 
clerk,  or  to  the  conveyancing  counsel,  to  settle 
the  terms  of  the  lease  according  to  the  agree- 
ment. But  how  can  the  Court  pursue  that 
course,  when,  up  to  the  hearing  of  the  claim, 
there  is  nothing  to  indicate  the  situation  in 
which  the  parties  are,  with  respect  to  the  lease 
to  be  obtained,  and  to  the  mutual  powers  over 
the  adjoining  mine,  which  form  an  integral 
part  or  the  agreement.  It  is  impossible  for  the 
Court  to  ssttle  a  lease  which  is  to  contain 
"nvtoal  pcrasn/'  inthoui  knowing  llie,posi- 
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tioQ  of  the  parties  by  and  betwieeii  whom  they 
are  to  be  exercised. 

"  FindiDf^  myself, unable. to  grant  any  relief 
upon  this  claim,  I  shall  take  care  not  to  preju- 
dice the  riffht  of  the  plaintiff  to  proceed  by 
what  may  be  a  more  effectual  way — ^if  not  to 
get  a  decree  for  specific  perform^ce, — at  all 
events  to  have  justice  done  on  this  agreement. 
Neither  will  I  prejudice  the  right  of  the  defend- 
ants to  every  legitimate  ground  of  defence. 
Upon  this  claim  it  is  impossible  to  refer  it  to 
the  conveyancing  counsel  to  settle  a  lease,  with- 
out  leaving  the  terms,  completely  uncertain  qn 
essential  points.  I  might,  indeed,  if  the  facts 
justified  that  course,  treat  the  lease  by  the 
plaintiff  as  independent  of  the  lease  of  tha  ad- 
joining mine.  But,  how  can  I  say  that  it  is  inde- 
pendent, when  the  defendants  would  and  do 
contend,  with  some  probability  to  justify  it, 
that  they  would  not  have  taken  the  one  lease 
without  the  other  ? 

"  I  feel  myself  unable,  as  the  case  now  stands, 
to  direct  the  specific  performance  of  the  agree- 
ment;  and  I  cannot  but  lament,  that  an  invita- 
tion is  held  out  to  suitors  to  pursue  the  short 
road  by  wav  of  special  claim — an  invkatton, 
accompanied  by  a  threat,  that,  if  a  bill  be  re- 
sorted to  in  a  matter  capable  of  adjudication 
on  a  claim,  the  plaintiff  shall  or  may  be  visited 
with  the  costs  of  the  suit.  In  this  case,- the 
defendants  might  possibly  have  adopted  such  a 
fine  of  defence  to  the  claim  as  to  relieve  the 
Court  from  all  difficulty  in  determining  the 
question  between  the  parties,  and  might  have 
presented  the  matter  in  such  a  shape  as  19  Jiave 
enabled  the  Court,  upon  special  claim,  to  de- 
clree  specific  performance  of  the  agreiE^ment. 
But  the,  mode,  of  proceeding  adopted  by  the 
plaintiff  has  enabled  them  to  resort  to  a  mode 
of  defence,  which  is  a  legitimate  mode,  accord- 
ing to  the  rules  of  practice  of  this  Court,  and 
which  has  rendered  the  decision  of  the  ^eal 
question  on  this  claim  impossible. 

"  I  shall  dismiss  this  claim  without  costs ; 
but  without  prejudice  to  the  plain tiflT's  right  to 
take  such  proceedings  as  he  may  be  advised  to 
establish  his  agreement." 


NOTES  ON  RECENT  STATUTES. 

EQUITY  JDBISDICTION    III FROVBMSNT  ACT. 

PRACTICE   UNDKR  8.  58,  AS  TO  DIB80LVINO 
INJUNCTION. 

Tub  common  injunction  was  obtained  before 
the  15  &  16  Vict  c.  86,  f.  59,  came  into  opera- 
tion; and  on  the  answer  being  put  in,  held 
that  the  proper  course  was  to  give  notice  to 
dissolve  the  injunction.  Ltrngford  v.  May,  16 
Beav.  32. 


SUIT  TO   REDBBM.  —  PARTIES   UNDBR  8.  42, 
R.  9. 

The  truateoB  of  the  Union  Building  Society 
Club  had  mortgaged  aome  of  iu  property  to 


the  defendant,  and  it  was  afterwards  agreed 
that  the  trustees  ahould  sell  the  'property,  pay 
off  the  mortgage,  and  divide  the  residue  among 
the  shareholders.  A  claim  was  then  filed  for 
Memption  by  the  plaintiffs,  on  behalf  of  them- 
selves and  all  subscribers  to  the  society,  ei- 
cept  the  defendants.  An  objection^  that  all  the 
subscribers  should  have  been  made  partin, 
was  overruled,  and  held,  that  under  the  15  k 
16  Vict.  c.  86,  8.  42,  r.  9,  the  trustees  of  a 
mortgage  represent  the  cestuU  que  trustent  suf- 
ficiently to  protect  the  mortgagor^  but  where 
the  surviving  trustees  or  the  representatires  o{ 
the  trustees  alone  are  parties,  the  Court  re- 
quires the  cetfuU  que  trustent  to  be  also  repre- 
sented, in  order  to  secure  the  due  application 
of  the  trust  property.  Siantfield  v.  Heftfos,  16 
Beav.  189. 


LAW  OP  COSTS. 

OF  BXBCUTOR  IN  ADMINISTRATION  SUIT.— 
8BT-OFF. 

In  a  suit  against  the  sole  aurviving  executor 
for  the  administration  of  hia  testator's  estate, 
and  charging  him  with  interest  on  balaooet  re- 
maining uninvested,  the  Magier  of  tke  RolU 
held,  that  he  was  entitled  to  his  costs  and  to  be 
charged  with  interest  at  4  per  cent,  aod  said, 
'*  The  case  of  Samuel  v.  Jones,  2  Hare,  246.  ex- 
pressly  decides,  that  thp  *Court  will  not  set-off 
the  costs  iacurred'by  an  executor  subsequent 
to  his  bankruptcy^  against  his  debt  which  ac- 
crued previous  to  the  bankruptcy.  I  cannot 
diatinguish  these  two  cases.  I  am  of  opioion 
that  the  claim  substantiated  in  this  suit  was  a 
debt  previous  to  his  bankruptcy ;  and  though 
it  could  not  be  proved,  still  a  claim  might  have 
been  made,  and.  a  portion  of  the  assets  Mt 
aside  to  answer  it."  Cotton  v.  Clark,  16  Beav. 
134. 

CBRTIORARI. — ^APPEAL  FROM  POOR-RATK. 

On  appeal  against  a  poor-rate,  the  Sesaons, 
subject  to  a  special  case,  reduced  the  aasess- 
ment,  and  awarded  costs  to  the  appellantSi  de- 
ciding some  of  the  points  raised,  on  tbeapp^' 
in  favour  of  the  appellants,  and  some  for  the 
respondents.  The  respondents  MmeA,  that 
the  points  decided  in  favour  of  the  appeUants 
should  be  sUted  in  the  special  case,  aad  they 
wen  so  stated,  but  the  respondents  had  deter- 
mined not  to  dispute  the  judgment  of  the  Sef- 
sions.  This  Court  aflirmed  the  judgment  of  See- 
siona  on  all  the  points.    Tha  Coart  held  that 
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the  respondeDts  were  not  entitled  to  their  coete, 
under  the  5  Geo.  2«  c.  19«  ■•  2»  aa  per  Lord 
Campbell,  "the  eeHwrari  under  the  circum- 
iitancee  of  the  case  must  be  conaidered  aa  hav- 
iog  been  prosecuted  by  both  parties ;  and  con* 
seqnently  neither  is  entitled  to  coats.'*  Repuut 
r.  Swthampton  Dock  Company,  17  Q.  B.  83. 


LAW  OF  ATTORNEYS  AND 
SOLICITORS. 

EVIOKKCB   OF  RKTAINBR  BY   CLIBNT.^* 
LONDON   AGBNT. 

Thb  plaintiff  had«  by  letter  sif^ned  by  her« 
directed  Mr.  S.,  a  country  solicitor,  to  file  a 
bill  in  Chancery,  and  his  London  agents, 
•Messrs.  PT.  &  O.,  accordingly  filed  aoch  bill. 
On  motion  to  strike  out  her  name,  with  costs 
to  be  paid  by  Messrs  fT.  8c  G,,  the  Master  qf 
the  Bolls  said,--"  1  am  satisfied  that  an  autho- 
rity was  given  by  the  pbuntiff  to  Mr.  8,  That 
is  distinctly  proved  by  the  exhibit  and  three 
iritnesses. 

"The  next  point  is,  that  although  an  autho* 
rity  might  hare  been  given  to  Mr.  S.,  yet  that 
none  was  given  to  Messrs.  W»  8c  G.  If  such 
an  objection  were  allowed,  the  consequence 
would  be,  that  a  client  could  not  employ  a 
country  solicitor  in  a  suit,  unless  such  solicitor 
came  up  to  London  to  conduct  it  in  person 
It  is  the  ordinary^  and^  recognised  practice  of 
country  solicitors  to  employ  a  London  agent 
AH  that  is  required  is,  that  ,1^.  should  appear 
in  fhe  bill  to  be  acting  as  agent.*'  l.eave  was 
then' given  for  the  plaintiff's  name  to  be  struck 
out,  but  on  her  giving  security  for  costs,  and 
paying  the  costs  of  the  application.  Solleff  v. 
Wood,  16  Beav.  370. 


EASTER  TERM  EXAMINATION. 


Thr  Examiners  appointed  for  the  examina- 
tion of  persons  applying  to  be  admitted  Attor- 
neys, have  fixed  Tuesday,  the  2nd  May,  at  half, 
past  nine  in  the  forenoon,  at  the  Hall  of  the 
Incorttorated  Law  Societ^,  in  Chancery  Lane, 
m  order  to  take  the  examioation. 
.  The  Articles  of  Clerkship  and  Assignment,  if 
^y>  with  answers  to  the '  questions  as  to 
dae  service,  according  .to  the  regulations'  ap- 
proved by  the  Judges,  must  be  left  on  or  be- 
rore  Saturday,  the  22nd  instant,  at  the  Law 
Society's  Hall.      " 

.  Where  the  articles  have  not  exoired,  but  will 
expire  during  the  Term,  the  Candidate  may  be 
^amined  cbnditionaUy ;  but  the  articles  must 
^  left  within  the  first  seven  days  of  Term,  and 
*wweT8  up  to  ihAt  time.    If  part  of  the  Term 


baa   been  aarved  with  a  Barrister,  Special 
Pleader,  or  London  Agent,  answers   to  the 

aoestioos  mnat  be  obtained  from  them,  a^  to 
iie  time  aerved  with  each  respectively. 

A  Paper  of  Questions  will  be .  delivered  to 
each  Candidate,  containing  questions  to  be 
answered  in  writing,  clasaed  under  the  aeveral 
heada  of-  L  Preliminary.  2.  Common  and 
Statute  Law,  and  Practice  of  the  Courts.  3. 
Conveyancing.  4.  Equity,  and  Practice  of  the 
Courta.  6.  Bankruptcy,  and  Practice  of  the 
Courta.  6.  Criminal  Law,  and  Proceedinga 
before  Juaticea  of  the  Peace. 

Each  Candidate  is  required  to  answer  all 
the  Preliminary  Questions  (No.  1) ;  and  alao 
to  answer  in  three  of  the  other  heads  of  in- 
outr^,  vis. :— Commoii  Law,  Conveyancing,  and 
Eanity, 

The  Examiners  will  continue  the  practice  of 
proposing  questions  in  Bankruptcy  and  in 
Criminal  Low  and  Proceedings  brfbre  Justices  of 
the  Peace  in  order  that  Candidates  who  may 
have  given  their  attention  to  those  subjects,  may 
have  the  advantage  of  answering  such  ques- 
tions, and  having  the  correctness  of  their  an- 
awers  in  thoae  departments  taken  into  consi- 
deration in  summing  up  the  merit  of  their  Ge- 
neraflSxamination. 

Under  the  new  Rulea  of  Hilary  Term,  1853, 
it  is  provided  that  every  person  who  shall  have 
given  notice  of  Examination  and  Admission, 
and  "nrhojh^  not  have  attended  to  be  ex- 
amined, or  not  have  passed,  the  Examinatioiv 
or  not  have  been  admitted,  may't<;i/At»  onb 
WSK|C  o/ier  the  end  qf  the  Term  for  which  sucli 
Notices  were  given,  renew  the  Notices  for  Ex- 
aroidition  or  Admission /or  the  then  next  en- 
suing Term,  and  so  from  time  to  time  as  he 
shall  think  proper;"  but  shall  not  be  admitted 
until  the  last  day  of  the  Tern^^  unless  otherwise 
ordered.' 


LIST  OF  LONDON  COMMISSIONERS. 


AAurst,  Wm.  Henry,  jun.,  6,  Old  Jewry. 

Brewer,  Thomas  Gibson,  3,  Philpot  Lane. 

Fry,  Peter  Wickens,  80,  Cheapside. 

Hunter,  Wm.,  17,  Bloomsburv  St.,  Bedford 
Square,  and  28,  Mecklenburgh  Sq. 

Hopwood,  John  Stephen  Spindler,  47,  Chan- 
eery  Lane. 

Nelson,  Wm.  Benford,  11,  Essex  Street. 

Sadgrove,  Wm.  Henry^  64,  Mark  Lane,  and 
Greenwich. 

Steward,  Samuel,  59>  Lincoln's  Inn  Fields. 

Taylor,  John  Henry,  15,  South  St.,  Fmabury 
Square. 

Trinder,  Wm.  Henry,  1,  John  St,  Bedford 
Row. 

Vincent,  John,  4,  Inner  Temple  Lane. 


^  Thia  Rule  waa  made  in  order  to  avoi 
the  practice  of  string  douUe  nottcea. 
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NOTES  OF  THE  WEEK. 


LONDOM   GOIfliI88IOM8   XM   CBANCBBY* 

Commissions  to  administer  oaths  wiU,  in 
ffatnre,  only  be  maile  out  at  such  times  as  the 
Ik)rd  Chancellor  may  be  sittiiiK  «t  lAnceln^i 
Hn.  The  whole  of  the  certi6cates  and  neees- 
sarf  papers  bein^  kept  there,  it  would  be  at- 
tended with  much  inconvenienoS  to  remove 
tfnm  occastonaJly  either  to  the  Hoose  of  Lords 
or  the  Lord  Chancellor's  residence. 


LAW   UNIOK  INSURAKCB   OFFICE. 

This  new  Life  and  Fire  Insurance  Company, 
we  are  informed,  has  commenced  buttmess. 
Our  correspondent  of  last  week,  "An  As 
snred,"  is  referred  to  our  advertising  columns, 
where  he  will  find  that  his  suggestion  has  been 
anticipated.  Not  only  a  Register  will  be  kept 
of  assignments  or  mortgages  of  policies,  but 
an  acknowledgmaU  given  of  the  receipt  of  the 
notice. 

SOUTH  SEA  TBU8T   BILL. 

Several  petitions  have  been  presented  to  the 
House  of  Loi  ds  against  this  Bill.  On^  from 
the  Incorporated  Law  Society;  another  from 
die  Attorneys  and  Sohcitors  of  the  Superior 
Courts;  and  a  third  from  a  Proprietor  of 
South  Sea  Stock. 

Notice  has  been  given  for  the  2nd  reading 
on  Thursday,  27th  ApriL 

PROCEEDINGS  IN  PARLIAMENT  RE- 
LATING TO  THE  LAW. 


Tenants'  Improvements'  ComptDsation  (Ii»> 
land}.— Duke  of  Newcastle,  in  Select  G«a- 
mittee, 

Adffimned  to  Tkmrsd&p,  AprU  9T. 

BUU  passed. 

Testamentary  Jurisdiction. — ^Lord  Chanel 
lor. 

Registration  of  Bills  of  Sale.— Earl  of  Hir« 
rowby. 

Commons'  Inclosure. — Lord  Stanley. 

County  Court  Extension  Act  Ezplanatiotu— 
Lord  Brougham. 


Utttuit  of  S.01IM* 

Second  Common  Law  Procedure,  1854.—- 
Lord  Chancellor.    In  Select  Committee. 

Declaratory  Suits. — Lord  Brougham.     For 
Sod  reading,  put  off  stfiecfcV. 

Arbitration  Law  Amendment. — Lord  Broug- 
ham.    In  Select  Committee. 

Dishonoured   Bills  of    Exchange.  —  Lord 
Brougham.    In  Select  Committee. 

Convevance  of  Real  Property  Act  Amend- 
ment.--Lord  Brougham.    For  2nd  reading. 

South  Sea  Company.     For   2nd   reading, 
April  27. 

Income  Tax. — Lord   President.    In  Com- 
mittee, May  1. 

Inspector  of  Nuisances.— 'Lord  Lytteltou. 
For  2nd  reading. 

Bietropohtan  Building  Act  further  Amend- 
nent. — viscount  Hutchinson*  For  2nd  reading. 

Augrmentation  of  Benefices. — Bishop  of  Lon- 
don.   In  Committee,  April  27. 

Bankruptcy  and  Insolvency  (Scotland). — 
Lord  Brougham.    In  Committee^  April  27* 

Leasing  Powers  (Ireland).— Viscount  Hutch- 
inson.    In  Select  Committee. 

Landlord  and  Tenant  (Ireland).— Viscount 
Hutchinson.    In  Select  Committee. 

Law  of  Landlord  and  Tenant  Consolidation 
(Ireland).— Lord  SomerhUl.     In  Select  Com* 


^Hflwtt  of  Coinmoiul. 

County  Court  Extension  A«t  AmendaeBt 
In  Committee,  May  3. 

J  udgmen  t  Execution  .  —  Mr.  Cranford.  Is 
Seleet  Committee. 

Witnesses.— Mr.  J.  Bott.  For  2nd  rea£ns, 
May  1. 

Extension  of  Cornwall  Stannaries'  Court- 
Mr.  Collier.     For  2nd  reading.  May  3. 

Total  repeal  of  Punishment  of  DeHk- 
Mr.  EwarL 

Criminal  Procedure.— Mr.  Aglionby.  For 
2nd  reading.  May  5. 

Appointment  of  Public  Prosecutors.— Mr. 
John  G.  Phillimore.   For  2nd  reading,  April  27- 

Police  (England  and  Wales).— ViKOontPtt- 
merston.    After  Easter, 

Registration  of  Bills  of  Sale.— In  Committee, 

M»v  17.  ,  «   .,   J 

Mercantile  Laws  of  EnglSnd  and  Scotttnfl. 

—Mr.  R.  Phillimore. 

Manchester  Court  of  Record.   ConsidciatKm 

of  report^  April  27. 

Bribery,  Treating,  and  Undue  Influence  » 

Elec-tlons.— LordJoha3us8eU.  In  Select CoB- 

™'^**'  , .      /I  -.«* 

Trial  of  Election  Petitions  and  mto  Oomj 
Practices.  —  Lord  John  Russell.  In  Sel«i 
Committee.  •     .  i j-, 

Vacating  of  Seats  of  Members.— Lord  Jom 
Russell.    For  2nd  reading. 

Practice  at  Elections  and  Bribery,  «c,».  "*" 
vention.-  Sir  F.  Kelly.    In  Select  Comtsm^ 

Oaths  of  Allegiance,  &c.— Lord  John  Wn- 
sell.    For  2nd  reading.  May  8. 

Abolition  of  Property  Qualification  oljn^' 
bers.  No.  2.— Mr.  Murrough.  For  3nd  »W" 
ing.  May  10* 


Abolition  of  Members'  Privilege  from  Arre«. 
—Mr.  Murrough.  ^s 

Executor  and  Trustee  Society.— Mr.  na» 
lam.    Reported.  ,  ^  ^,^ 

Episcopal  and  Capituhtf  Est^'  Ma^g; 
went.-MarquisofBlandford.    ForJndreM 

ing.  May  17<  «      *    Qr 

Church  Bmlding  Acts'  Amendment--^ 

Wm.  Molesworth.    Re-committed,  Ap^lJ^ 
Apportionment  of  Rent,  kc-^J^  ^"^^ 

Molesworth.  .        ii»   So- 

Friendly   Societies'    Regulation.-Mf-  ^ 

theron.    Re-Committed,  May  10.  , 

Medical  Practitioners' Registration  (I^o-^^ 

Mr.  Brady.    In  Committee,  Msy  3. 
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MeEcluot  Shippi«g.--For  2nd  rMdiDCp  Ma^ 
4. 

Declarations  in  lieu  of  Oalha.— Mr.  Pellatt. 
For  2nd  reading.  May  3. 

Property  DispoeaL— Mr.  Whiteside.  For  2nd 
reading*  May  24. 

Mortmain. — Mr.  Headlam.  For  2nd  read- 
ing, May  3. 

Drainage  of  Land.— Mr.  Ker  Seyoier.  For 
2nd  readinft.  May  17. 

Real  Estate  Charges.— Mr.  Locke  King.  For 
2nd  reading.  May  10. 

CriiD.  Cooj — Mr.  Bowyer.  For  2nd  read* 
iog.  May  3, 

Reiristralion  of  Births,  &c.,  in  SeoZ/imci.— 
Lovd  E]eho«    For  2nd  reading.  May  18. 

Higbvrays  (/re/aaif).— Mr.  M'Mabon. 

Arrrat  of  Absconding  Debtors  (Ireland).^ 
Mr.  Davison.    May  3. 


Bankmptcy  Lav  Consolidation  (Jreiaad). — 
Mr.  Cairns.    For  2nd  reading.  May  3. 
Adjourned  to  Thursday,  April  27. 

Bills  negatived  or  withdrawn. 

Representation  of  the  People.— Lord  John 
RuseeU. 

Siieeeesion  to  Real  Property  on  IntestaDf.*— 
Mr.  Loclce  King. 

Law  of  Simony. — Mr.  R.  PhiHimore. 

Parish  Vestries.  —  Mr.  Bvelyn. 

Uniform  Assessment. — Mr.  Feto. 

Law  of  Settlement.  Removal  and  Charge- 
ability  of  the  Poor.— Mr.  Balnea. 

Bills  passed. 

South  Sea  Company  and  Trusts. 
Commons'  Inclo?ure.— Mr.  Fitzroy. 
Income  Tax. — Chancellor  of  the  Exchequer. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS. 


In  re  Warton.    Feb.  10,  1S54. 

LUNATIC. PAYMBNT    OUT    OF    COURT  OP 

PROCEBDS  OP  BALE  OP  REAL  ESTATE 
TO  PELON'S  heir-at-law. —  CLAIM  OP 
CROWN. 

An  order  irot  made  on  petition  for  payment 

out  of  Court  to  the  heir'ot^law  of  a  person, 

who  had  been  convicted  of  felony,  and  had 

died  while  under  sentence  of  transportation, 

and  who  wan  heir^at^aw  to  o  lunaiie  so 

found  by  inquisition,  of  the  balance  of  the 

proceeds  of  sale  of  real  estate,  ordered  to 

be  sold,  and  the  claim  of  the  Crown  was 

disaUawad. 

It  appeared  that  npan  the  death  of  this  lu- 

naticy  so  found  by  mquisition,  there  was  a 

fiind  in  Conrt,  the  halanoa  of  the  proceeds  of 

certain  real  estate  ordered  to  be  sold,  and  that 

bis  heir-at-law  had  been  convicted  of  felony 

and   sentenced  to  transportation,  had   since 

died.    This  petition  was  therefore  presented 

by  his  heir-at-law  for  payment  of  the  fund. 

A.  J,  Lewis  in  support,  cited  the  9  Geo.  4,  c. 
78,  s.  2. 
Wiekens  for  the  Crown,  contrk. 
The  Lm-ds  Jusiioes  said,  that  the  fund  was, 
under  the  section  cited,  impressed  with  the 
character  of  realty,  and  there  had  been  no  elec- 
tion bf  the  parties  to  take  it  as  personal^}-,  and 
the  order  was  made  as  prayed. 

fSiaiUv  ai  tbi  linIU. 

Bxpurte  Haberdashers^  Company.    March  27> 

1854. 
PETITION   POR   INVESTMENT  OP  PURCHARE- 
MONEY   OP    CHARITY    LAND    IN   REDEMP- 
TION  OP   LAND  TAX. — CONSENT  OP  COM- 
'  MIftSlONERS. — ENTITLING. 

A  petition  far  the  investment  of  the  purchase- 
money  qfland  taken  by  a  railway  company 
•a  the  redemption  of  the  land  tax  on  other 
fend  held  on  similar  trusts  for  a  charity, 
IMU  directed  to  stand  over  in  order  to  o6- 


tain  the  consent  of  the  Charity  CommiS' 

sioners  under  the  16  &  17  Vict.  c.  137,  s. 

17 f  and  to  entitle  the  petition  in  the  matter 

of  Sir  S,  Romilly*s  Act. 
Shapter  appeared  in  support  of  this  petition 
for  the  investment  of  the  purchase-money  of 
certain  landn  taken  by  the  London,  Brighton, 
and  South  Coast  Railway  Company  in  the  re- 
demption of  the  land  tax  on  other  land  held  on 
similar  trusts  for  a  charity. 

IVickene  for  the  Attorney  General,  contri, 
on  the  ground  that  the  consent  of  the  Charity 
Commissioners  should  have  been  first  obtained 
under  the  16  &  17  Vict.  c.  137,  s.  17,  and  also 
that  the  petition  should  have  been  entitled  in  the 
matter  of  Sir  S.  Romilly's  Act  (5  Geo.  3,  c.  101). 
The  Master  qf  the  Rolls,  accordingly  di- 
rected the  petition  to  stand  Over. 


Otre'Cbanrf  llor  HinlienAcs* 
'  Brt^  V.  haycock.    March  10,  IS 54. 

MARRIED    WOMAN.  —  BQiriTY    TO   SETTLE- 
MENT.— WHERE    HUSBAND   BANKRUPT. 

An  order  was  made  on  petition  for  the  set'' 
tUmeut  on  a  married  wttman  qf  a  fund  t» 
Court  amounting  to  about  i60l.  where  ii 
appeared  her  husband,  who  was  a  bankrupt, 
had  received  6,000/.  of  her  money,  and  at' 
though  his  aseignees  objected  that  ska  re- 
fu$ed  to  release  her  right  of  dower  in  cer^ 
tain  land  sold  under  the  bankruptcy* 
This  was  a  petition  on  behalf  of  a  married 
woman,  whose  husband  was  a  bankrupt,  for 
the  settlement  on  her  of  a  fund  in  Court  to 
which  she  was  entitled  as  next  of  kin  to  a  tea* 
tator  and  amounting;  to  about  560/.   It  appear- 
ed that  the  husband  had  received  6,000/.  of  her 
money. 
Amphlett  in  support. 

fVtckens  for  the  husband's  assi^ees,  contr^, 

on  the  ground  that  the  petitioner  had  refused 

to  release  her  ri^ht  of  dower  on  certain  real 

property  sold  in  the  bankmntcy. 

The  Vice^Chanceilor  said,  that  even  if  the 
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petitioner  obtained  her  dower,  the  settlement 
of  the  fund  was  not  much  for  her,  and  it  would 
therefore  be  settled  as  prayed. 

Vtct'CixnceHor  J^tuxrt* 
Hewiison  y.  Todhunter,    Feb.  24,  1854. 

AfFIOAVIT,   PILINO.—AUTHBNTICATION  OP 
KXHIBIT. 

A  motion  was  refused  for  a  direction  on  the 
Clerk  of  Record  and  Writs  to  file  an  qfi» 
davit,  where  it  appeared  the  paper  writing 
annesed,  and  purporting  tooea  true  eopg 
qfa  deed  thereby  sought  to  be  proved,  was 
not  authenticated  by  the  usual  form  ofex^ 
hibit,  but  was  merely  attached  thereto  by  a 
ribbon  under  the  seal  of  the  British  consul 
abroad,    before  whom   the   qfidavit  was 
sworn. 
In  this  case  it  appeared  that  an  affidavit  was 
tendered  at  the  office  of  the  Clerks  of  Records 
and  Writs  to  be  filed,  which  was  sworn  before 
the  British  consul  at  Philadelphia,  in  the  United 
States,  in  order  to  prove  a  deed,  but  that  the 
usual  form  of  exhibit  was  omitted  stating  the 
paper  writing  annexed,  and  which  purported 
to  De  a  true  copy  of  the  deed  in  question,"  was 
the  paper  writing  referred  to  in  the  affidavit, 
•but  that  it  was  only  attached  thereto  by  a  rib- 
bon under  the  consular  seal.    The  clerk  hav- 
ing refused  to  file  the  affidavit,  this  motioft  was 


now  made  for  a  direction  to  have  the  aaoe 
filed. 

C.  T.  Simpson  in  support 

The  Vice-ChanceUor  said,  that  as  the  exhibit 
was  not  properlv  authenticated  the  affidsTit 
could  not  be  filed,  and  the  mo^o  was  accord* 
ingly  refused. 

Wixi'C^sttttXUn  QKotflr* 
Rses  and  others  v.  Rees.    Feb.  9>  1854. 

AUTHORITY  TO   USB   PLAINTIPF's   MAMB.— 
ASSIONMBNT. — COSTS. 

On  a  motion  to  strike  out,  with  costs  to  he 

paid  bg  the  solicitor,  the  name  of  a  pins- 

tiff,  it  appeared  that  there  was  an  orsi^s- 

ment  bg  such  plaintiff  authorising  the  sf • 

signet  to  sue  in  his  name.     The  motion  wtt 

rtfused  with  costs,   on   the  co-piaintifi 

showing  caues  upon  the  death  of  the  soHei' 

tor  efier  notice  of  motion^ 

Boyle  moved  to  strike  out,  inth  costs  to  be 

paid  by  the  solicitor,  the  name  of  one  of  the 

plaintiffs  in  this  suit,  on  the  ground  that  tti 

insertion  was  unauthorised. 

/.  T.  IVood  for  the  co-pluntiffs,  ihe  solictor 
having  died  after  the  notice  of  motion,  coptii, 
there  being  an  assignment  by  such  plaintiff 
authorising  the  assignee  to  sue  in  his  name. 

The  Vice*  Chancellor  accordingly  refused 
jBhi  motion,  with  costs. 


ANALYTICAL   DIGEST   OF   CASES, 

SELSCTBD   AND   CLA8SIFIBO   IK  ALL  TRB   COURTS. 
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yribfi  Hon  xU. 
APPEALS. 

'     ARBITRATION. 

Rtfersnce  whefe  married  women  interested  in 
real  estate.-^Plea  of  award.^Awnrd  upm  a 
submission  to  arbitration,  respecting  freshold 
estates  and  interest  in  land  in  Jamaica.  Some 
of  the  parties  to  be  bound  by  the  reference 
being  married  women  interested  in  the  real 
estate,  it  was  held  by  the  Judicial  Committee 
(reversing  the  decree  of  the  Court  below),  that 
such  award  was  invalid,  by  reason  of  the  co- 
verture of  the  parties  whose  interests  could  not 
be  bound  by  such  a  reference. 

Plea  setting  up  such  award  in  bar  to  a  bill 
for  an  account  overruled.  Strachan  v.  Dougall, 
7  Moore,  P.  C.  365. 

And  see  Time  of  Appealing. 

BOMBAY   CHARTER. 

Jurisdiction  of  Admiralty  Court. — Maritime 
cawe*.  — The  Bombay  Charter  (December, 
1823)  establishes  the  admiralty  jurisdiction  of 
the  Supreme  Court,  "  as  the  same  is  used  and 
exercised  in  that  part  of  Great  Biiitain  called 
England,  together  with  all  and  singular  their 
incidents,  emergents,  and  dependencies  annex- 
ed and  connexed  causes  whatsoever;  and  to 
proceed  summarily  therein,  with  all  possible 
despatch,  according  to  the  course  of  our  ad- 
miralty in  that  part  of  Great  Britain  called 


England :"  Held,  upon  conatmction  of  sacli 
charter,  that  the  rules  and  practice  of  the 
Hiffh  Court  of  44lP*f^y  in  England,  prefail 
and  govern  the  proceedings  in  the  Supreme 
Court  at  Bombay,  in  maritime  causes.  Lospi- 
nan  v.  Hoji  Joosub  Bhulladina,  7  Moore, 
P.  C.  373. 
And  see  Time  of  Appealing. 

BOTTOMRY   BOND. 

Authority  of  master  to  make.—Besidiuee  tf 
owner.—Agent.^The  authority  of  the  mister 
of  a  ship,  to  pledge  by  bottomry  for  the  purpose 
of  raising  money  for  the  absolute  necessaries 
of  the  ship,  only  arises  when  he  cannot  obtain 
the  necessary  advances  upon  the  personal  cre- 
dit of  the  owner;  and  such  power  to  raise 
money  by  bottomry  is  vested  m  the  master, 
although  the  owner  resides  in  the  same  country, 
provided  there  is  no  means  of  communication 
with  the  owner,  and  the  exigency  of  the  case 
requires  it. 

A  bottomry  bond  was  granted  in  Nes'  Tone 
by  the  master  of  a  ship,  to  obtain  money  f(^ 
necessary  repairs ;  the  owner  whereof  was  re- 
siding at  St.  John's,  New  Brunswick.  A  com- 
munication by  electric  telegraph  existed  be- 
tween the  two  cities.  The  bondholder  bad 
previously  acted  as  the  general  agent  of  tne 
owner,  and  no  intimation  of  the  transactioa 
was  made  by  the  master  to  the  owner  until 
after  the  execution  of  the  bond. 
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HMf  upon  smpeal  (reversing  the  sentence  of 
the  Admiralty  Court),  that  the  master  having 
the  meana  of  communication  with  the  owner, 
no  such  absolute  necessity  existed  as  to  autho- 
rise him  to  pledge  the  ship  without  communi* 
cation  with  the  owner,  and  the  bond  declared 
void. 

Semble,  the  agent  of  the  owner  may  take  a 
bottomry  bond  aa  a  security  for  advances  made 
by  him.  9ValUee  r.  FUlden,  7  Moore,  P.  G. 
398. 

Cmas  cited  in  the  judgment:  Ls  Ysabel,  1 
Dodaon,  f7S;  Artbar  ▼.  Bartoo,  6  M.  &  W. 
1S8  ;  Jonas  ▼.  Simons,  t  Q.  B.  Altb;  Stone- 
houM  V.  Gent,  S  Q.  B.  4S1  «. 


COOMOVIT. 


See  Trimdad. 


COLLISION. 


See  PUai  Act. 


COSTS. 

In  a  salvage  cause,  the  Supreme  Court  of 
Bombay,  b^  its  sentence  pronounced  in  March, 
1849»  oismipsed  the  claim  of  the  salvors.  In 
the  month  of  April  following,  the  promovents 
moved  for  a  rute  ntW  to  show  cause  why  the 
defendants  should  not  pay  their  costa.  This 
nde  the  Court,  refused.  In  August,  in  the 
same  year,  the  promovents  applied  for,  and  the 
Sapmne  Court  granted,  leave  to  appeal  to 
England  from  the  principal  sentence  of  March, 
1849.  No  objection  was  taken  to  the  compe- 
tency of  the  appeal  in  Bombay  by  the  respond* 
eats,  nor  was  any  protest  against  the  right  of 
appeal  entered  in  England,  but  the  respond* 
eats  at  the  hearing  objected  to  the  reception  of 
the  same,  contending,  that  the  app^l  was 
perempted  by  the  proceedings  had  in  the 
month  of  ApriL 

HeU  that  such  objectfbn  was  fatal,  that  the 
application  for  costs  after  th^  decision  in  the 
cause  had  the  effect  of  absolutely  perempting 
the  appeal,  so  as  to  entirely  take  away  from  the 
Supreme  Court  the  power  of  granting  leave  to 
appeal,  as  nothing  could,  after  the  proceedings 
in  April,  be  done  to  restore  the  appeal  from 
the  principal  sentence. 

Costs  of  appeal,  under  the  circumstances, 
loosed.  Loy^hnan  v.  Haji  Joosttb  BhuUadinat 
7  Moore,  P.  C.  373. 

See  Pa/ear  3,  4  /  Time  qf  Appealiwg. 

DOMICILB. 

^ttoration  of  conjugal  rights,  —  Plea  of 
foreign  Zai9.-^American  subjects,  bom  and  do- 
miciled in  the  state  of  Pennsylvania,  contracted 
a  marriage  in  that  state,  in  the  year  IS31,  being 
at  the  time  members  of  the  Protestant  Episco- 
pal Church  in  America.  Afterwards,  the  hus- 
band was  appointed  rector  of  a  church  in  the 
atate  of  Mississippi,  where  he  resided  with  his 
^e  till  1835.  At  that  time,  the  wife  became 
a  convert  to  the  Roman  Catholic  faith.  In 
1836,  both  parties  went  to  Rome^  where  they 
abjured  the  ProtesUnt  faith,  and  wen  formally 
admitted  members  of  the  Roman  Catholic 
Church.    They  afterwards^  in  183S,  returned 


to  America,  and  resided  in  the  state  of  Louisi- 
ana. In  1843,  they  again  went  to  Rome,  and 
upon  the  rescript  and  allowance  of  the  Pope, 
on  the  joint  petition  of  the  husband  and  wife, 
the  husband  and  wife  (with  his  concurrence) 
took  the  vows  of  perpetual  chastity  and  re- 
ligious professions,  the  husband  ultimately 
taking  holy  orders ;  and  the  wife  entered  into 
a  religious  house  as  a  nun,  taking  the  vows  of 
poverty  and  obedience ;  whereupon  they  sepa- 
rated and  lived  apart.  In  1846,  they  came  to 
England ;  the  husband  became  private  chap- 
lain in  a  Catholic  family,  and  the  wife  the 
superioress  of  a  religious  community.  In 
1848,  the  husband  recanted  the  Roman  Ca- 
tholic faith,  and  again  became  a  Protestant, 
when  he  applied  to  his  wife  to  return  to  matri- 
monial cohMtttation,  which  she  refused ;  where- 
upon he  iaatituted  a  suit  for  restitution  of  con- 
iugalrightSb  to  which  the  wife  pleaded  as  a 
bar  that  the  rescript  of  the  Pope,  and  the  acts 
of  the  parties  at  Rome,  had  the  force  and 
effect  of  a  judicial  sentence  of  separation,  k 
mensd  et  thoro.  The  Judge  of  the  Arches' 
Court  rejected  the  allegation,  on  the  groi^nd 
that  the  facts  pleaded  would  not,  even  if 
proved,  constitute  a  bar  to  the  husband's  right 
to  a  sentence  for  restoration  of  conjugal  rignts. 
Upon  appeal  to  the  Judicial  Committee,  the 
allegation  was  admitted,  and  directed  to  be  re- 
formed, bv  pleading  the  law  of  Pennsylvania 
as  apphcable  to  the  circumstances,  in  case  the 
suit  nad  been  brought  to  adjudication  there, 
and  also  the  domicile  of  the  husband  at  the 
time  of  the  transactions  at  Rome.  Connelly  v. 
Connelly,  7  Moore,  P.  C.  438. 

EXTENSION   OF   PATENT. 

See  Pa/en/. 

IN   FORMA   PAUPERIS. 

Certificate  of  advocate, — Practice, — Before  a 
party  can  be  admitted  to  appeal  in  formd 
pauperie  to  the  Judicial  Committee  of  the  Privy 
Cooacil,  from  the  Courts  in  Doctors'  Com- 
monSi  he  must  have  a  certificate  of  an  advocate 
of  tlfe  Bar  of  those  Court,  that  he.  has  a  just 
and  probable  cau6e  of  appeal. 

Upon  such  certificate,  and  taking  the  usual 
oath  as  a  pauper,  the  surrogate  may  admit  an 
appeal  tn  formd  pauperis,  Lait  v.  Bailey^  7 
Moore,  P.  C  436. 

MARRIED   WOMAN. 

See  vir&t/ra/tos. 

PATENT. 

1.  Extension  of,  where  invention  imported 
from  abroad.— The  importer  of  an  inventk>n 
from  abroad,  is  an  inventor  within  the  mean- 
ing of  the  Statute,  5  &  6  Wm.  4,  c.  83,  and 
entitled  to  apply  for  an  extension  of  the  term. 

But  the  Juaicial  Committee  will  look  with 
jealousy  into  the  merits  of  the  invention  im- 
ported. 

Application  for  an  extension  by  the  trustees 
of  a  joint-stock  company  (the  assignees  of  the 
patentee)  refused ;  tha  invention  imported 
having  been  in  common  use  in  France*  and  no 
great  risk  or  expenditure  incurred  by  the  pa- 
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lefitee  or  bh  wuigntes  in  intrdSncing  it  to  the 
pmit.  ht  re  Clartdges  Fattnt,  7  Moqm, 
P.  C.  39«. 

4.  Production  of  accounts  on  pstitionfor  or- 
mniMi.-- Application,  nnder  the  Statute  14  & 
15  Vict.  c.  99,  8.  6,  by  partiea  who  opposed  an 
eztentuon  of  letters  patent,  for  production  and 
inspection  of  ttae  petitioners^  accoants  prenous 
to  the  bearing  of  the  petition,  refused  with 
OMto.  in  re  Bridson*s  Patent,  7  Moore,  P.  C. 
4f9. 

3.  Costs  qf  opposers  where  petition  for  or- 
tentton  abandoned.'^CostB  ffiven  to  dl  the  op- 
posers  upon   petitioners  abandoning  petition 
far  an  extension  of  letters  patent,  before  hear- 
Where  the  petition  is  abandoned,  it  is  not 

necessary  that  the  opposers  should  senre  the 
petttioaers  with  notice  of  their  intended  appli- 
cation  to  the  Court  for  costs  of  opposition.  In 
reBfidson's  Potent,  7  Moore,  P.  C.  499. 

4.  Costs  of  opposition  where  petition  for  pro* 
km^tion  abandoned  before  hearing.^^On  a  peti- 
tion for  prolongation  ot  letters  patent,  a  day  was 
fixed  for  the  hearing.  Objections  were  lodged 
against  an  extension.  Before  the  hearing  the 
petitioners  abandoned  the  -prosecution  of  the 
petition.  In  such  circumstances  costs  of  -op- 
position  allowed  to  opposer.  In  re  Hornby's 
Patent,  7  Moore,  P.  C.  603. 

PILOT  ACT. 

Owners*  liabilittf  on  collision,where  occasioned 
by  pilot, — The  owners  o^  a  vessel  having  a  duly 
licensed  pilot  on  board  are  protected  bv  the 
Pilot  Act,  6  Geo.  4,  1*25,  s.  55,  from  liability 
for  damages  solely  occasioned  by  the  fault  of 
the  pilot. 

Aliter,  if  the  blame  is  mutually  imputable  to 
the  pilot,  and  the  master  and  crew. 

Where  a  coUision  was  occasioned  by  the  im- 
pio^r  sailing  and  steering  of  a  vessel,  the  ex- 
chisive  act  of  the  pilot,  the  owners  of  the  vessel 
were  heid  (reversing  the  judgment  of  the  Court 
below)  entitled  to  the  exemption  provided  by 
the  Statote  6  Geo.  4,  e.  125,  s.  55.  FoUok  v. 
M*Alpin,  7  Moore,  P.  C.  427. 

Cases  cited  in  the  j  udgment :  Csse  of  tbe  Disna, 
4  Moore,  I*.  C  11  ;  Usmmond  v.  Rogers,  7 
Hoore,  P.  C.  160. 

PRACTICE. 

See  In  Forilid  Pauperis:  Trinidad. 

PRODUCTION   OF  ACCOUNTS. 

See  Patent,  2. 

RBS   JUDICATA. 

Dmmrrer. — Effect  of  order  not  on  record,-^ 
A  general  demurrer,  on  the  ground  of  the 
subject  matter  of  the  suit  being  res  jndieata, 
allowed  to  a  suit  brought  in  the  Supreme 
Court  of  Bombay,  by  a  party  claiming  certain 
property,  which  appeared  by  the  statement  in 
the  bill  to  ha\'e  been  the  subject  of  a  previous 
suit  in  the  same  Court,  in  which  the  plaintiff 
had  intervened  by  petition,  and  obtained  some 
onler,  the  nature  and  effect  of  which  was  not 
stated,  and  did  not  appear  upon  the  record 


then  before  the  Court.    MuOadee  Mdmei 
Canm   Shtraxee  ▼.  Meersu    Ai^ 
Shoosiry,  7  Moore,  P.  C.  383. 


8A1.VAGB   GAUSS. 


BeeCotfff. 

SCCURITY  POR  C08T8. 

See  Time  of  Appealing, 

8FBCIFIC    PBBFORMAMCB    OW    AORBKMRKT. 

Compensation  for  rights  im  waste  lamif .— Bl 
by  a  party  claiming  to  represent  the  intenitt 
of  certain  proprietors  of  waste  land,  termed 
"  Mirasidars,*'  against  the  Baat  India  Coo. 
pany,  for  specific  performance  of  an  ^reenent 
alleged  to  have  been  entered  into  by  them  to 
grant  comoensation  for  the  unrasi  rights  in 
certain  lanas  taken  possession  of  adveraely  by 
the  Madras  Government  for  public  purposei. 
Upon  appeal  such  bill  dismissed,  the  Judicial 
Committee  holding,  that  there  was  no  evideoce 
of  an^  contract  by  tbe  East  India  Company,  to 
sustain  a  bill  in  a  Court  of  Equity  for  tbe  re- 
lief aonght.  East  India  Company  v.  Nntksm- 
badoo  Veeraeawmy  Moodelly^  7. Moore,  F.C 
482. 

TiaiB   OF  APPAAUNG. 

Leaoe  after  empiration  of.  —  Security  far 
costs. — lieave  given  to  ap|ieal,  under  circma- 
stances,  though  the  time  limited  by  the  Bom- 
bay charter  had  expired,  and  tbe  decree  of  the 
Court  l)elow  sanctioning  the  sale  of  res!  ettatc, 
the  subject  of  the  suit,  had  been  partisliy  scCed 
on ;  the  petitioner  undertaking  not  to  diitarb 
the  possession  or  title  of  the  purchasers  of  any 
part  of  the  property  actually  sold,^to  give  se- 
curity for  costs,  and  to  abide  by  any  order 
which  the  Judicial  Committee  might  think  fit 
to  make,  touching  the  matters  in  dispute,  h 
re  Mushadee  Mahomed  Casum  Sheratee,  7 
Moore,  P.  C.  391. 

THIMDAD. 

Cognovit. — Practice  as  to  entering  i^  fsA 
judgment  on, — According  to  the  practice  of  the     i 
Supreme  Court  at  Trinidad,  since  the  passing 
of  the  ordinance.  No.  5  of  1845,  ss  rejifardf    I 
cognovits,  confession  is  signed  by  the  defend- 
ant in  the  presence  of  his  solicitor,  and  attach-     I 
ed  to  the  proceedings  in  the  cause,  and  on  ap*     i 
plication  to  the  sitting  Judge  by  tbe  plaintiff*! 
solicitor  and  production  of  the  confession,  and 
on  appearnnce  and  consent  of  the  defeudaot's 
solicitor,  final  judgment  is  entered  up  bf  tbe 
registrar. 

A  cognovit  actionem,  executed  in  1846,  w 
set  aside  by  the  Court  at  Trinidad,  on  w 
ground  that  the  cognovit  was  not  signed  bf 
the  defendant  in  the  presence  of  the  Escribb^ 
of  the  Court  accordmg  to  the  Spanish  laws « 
1534  and  1560  :  Held,  on  apfieal,  revereioguc 
order  setting  aside  the  cognovit,  that  tbo« 
laws  did  not  apply  to  cognovits,  and  that  tv 
cognovit  being  executed  according  to  ^^^ 
form  practice  of  the  Court  since  the  introdoc* 
tion  of  the  ordinance  of  ld45,  was  a  joocf^ 
binding  instrument.  Cotonial  Bssik  r.  Cas^^ 
7  Moore,  P.  C.  412. 


Wkt  lirgal  ^hiuttitv^ 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  APRIL  22,  1864. 


<»^^/s«»^>»»M»^<»^^^ 


PROFESSIONAL  BEMUNERATION. 

I.0KDBROI70HAM*B  CONTVYANCING  BILL. 
— PROPOSED  NSW  TAXING  OFFICBR. 

Thb  mode  of  remunerating  the  Practi- 
tioners of  the  Law  for  their  serrices  con* 
tinaes  to  engage  the  attention,  not  only  of 
the  Profession  itself,  hut  of  the  Legislature 
and  the  Puhlic.     Lord  Brougham  has  again 
introduced  a  Bill  hearing  materiallj  on  this 
difficult  Bobject.   The  Profession  has  reason 
to  look  to  his  lordship  for  a  just  and  friendly 
consideration  of  the  true  grounds  on  which 
the  question  ought  to  rest,  for  it  will  be 
recollected  that  his  lordship,  on  giving  his 
CTidence  before  the  Select  Committee  of  the 
Rouse  of  Lords  on  the  Masters  in  Chancery 
Primary  Jurisdiction  BUI,  thus  strongly  ex- 
pressed his  opinion : — "  That  one  of  the  two 
great  causes  of  delay  and  expense  in  Chan- 
cery was  the  faulty  mode  of  remunerating 
proresuonal  men,  solicitors  especially,  but 
ne  did  not  except  counsel.     This  opinion 
was  the  result  of  his  whole  professional  ex- 
perience and  observation,  and  it  was  not 
confined  to  proceedings  in  Equity.     The 
subject  (his  lordship  added)   was  one  of 
fireat  difficulty,  but  it  was  of  yet  greater 
importance ;  and  he  felt  assured,  that  what- 
ever other  changes  were  effected  to  improve 
the  system,  whether  of  Equity  or  Common 
Law^  a  large  proportion  of  evil  would  re- 
gain, unless  this  difficulty  were  grappled 
with  and  overcome." 

Lord  Langdale,  also,  repeatedly  in  his 
judgments  on  questions  of  solicitors*  costs, 
«aid,  that  "the  rules  as  to  the  costs  allowed 
to  solicitors  were  on  a  most  unsatisfactory 
footing.  They  continued  on  that  footing 
^^^cause  nobody  had  been  able  to  suggest 
Bnv  mode  of  taxing  the  costs  in  a  more 
•atisfactory  manner.  As  an  instance,  his 
lordship  said,  **  that  solicitors  were  allowed 
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a  very  small  remuneration  for  obtaining  in- 
structions for  a  Bill,  which  often  occasioned 
them  a  degree  of  trouble  and  expenditure 
not  at  all  commensurate  with  the  allowao«e 
made  to  them.** 

The  Committee  of  the  Incorporated  Law 
Society  in  their  Report  on  Equity  Practice^ 
dated  the  2nd  December,  1851,  ur^ntly 
state,  that  "  No  reform  in  the  practice  oif 
the  Courts  can  be  complete  or  satisfactory, 
unless  the  subiect  of  JSqui^  Costs  be  ex* 
amined  and  settled  upon  just  and  intelligible 
princi[)les.  They  observe,  that  there  WB 
mconsistencies  in  the  scale  of  allowanoe 
which  work  injustice  both  to  the  suitor  and 
the  solicitor,  and  if  the  improvements  sog^ 
gested  in  tbe  Report  be  adopted,  it  will  b% 
absolutely  necessary  that  the  whole  systeai 
of  Professional  Remuneration  in  Equity  PkB* 
ceedings  should  be  remodeUed/' 

The  Committee  refrained  at  that  time 
from  reporting  on  this  matter  in  detail, 
'*  because  they  thought  that  to  do  so  would 
be  premature,  and  because  they  felt  that  it 
would  not  be  satisfactory  that  the  sobjeet 
should  be  dealt  with  exclusively  by  solici- 
tors." 

The  Bill  of  Lord  Brougham  for  the 
Amendment  of  the  Real  Property  Convey- 
ance Act  (the  print  of  which  we  liave  not 
yet  seen),  is  intended  to  comprise  clauses 
for  the  regulation  of  the  costs  of  preparing 
deeds  and  other  instruments,  and  directing 
the  Taxing  Masters  to  consider  the  learning 
and  skill  of  the  draftsman  rather  than  the 
length  of  the  document.  His  Lordship 
made  the  important  communication,  *'  that 
the  Taxing  Masters,  who  originally  had  an 
objection  to  the  measure,  had  entirely 
changed  their  opinions,  and  now  looked  upon 
it  with  great  favour.''  In  the  course  t>f 
the  discussion  Lord  Campbell  observed,  that 
'the  difficulty  of  the  subject  was  very  greiit, 
for  "it  would  be  impossible  to  lay  down 
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any  certain  criterion  as  to  the  skill  and  learn- 
ing of  the  parties  engaged  in  drawing  deeds 
with  a  view  to  fixing  a  scale  of  remunera- 
tion ;  hut  he  thought  if  there  were  a  high 
officer,  vested  with  sonnd  discretion^  to  de- 
termine que^ons  of  this  aature»  it  would 
be  an  unspeakable  advantage.*'  Lord 
Brougham  admitted  the  difficulty  of  the 
subject,  but  said,  the  matter  must  be  left  in 
the  discretion  of  the  taxing  officer. 

The  Lord  Chancellor  assented  to  the  in- 
troduction of  the  Bill,  but  •*  doubted  whe- 
ther it  would  effect  the  object  intended. 
The  great  difficulty  would  be  to  determine 
the  relative  amount  of  the  skill  and  ability 
displayed  in  each  particular  instance,  and  it 
would  be  a  very  delicate  matter  to  express 
any  judgment  upon  such  a  question." 

In  The  Jurist  of  the  15th  inst.,  there  is  a 
leading  article  on  the  subject,  in  which  Lord 
Campbell's  suggestion  of  "  a  high  officer  " 
to  determine  questions  of  this  nature,  is 
followed  up  by  recommending  that  either 
a  new  Taxing  Master  should  be  appointed, 
being  a  conveyancing  counsel  of  great  expe- 
rience, or  that  such  conveyancing  Counsel 
should  be  appointed  on  the  first  vacancy. 
It  is  contenaed  by  the  learned  writer  that  if 
the  office  be  always  filled  by  SoHcitors  there 
would  be  great  difficulty  in  determining  the 
relative  amount  of  the  skill  and  ability  in 
each  particular  instance.  "  No  doubt''  (he 
says)  "  it  would  be  difficult,  if  a  gentleman 
wnose  peculiar  field  of  operations  had  been 
the  conduct  of  causes  and  the  transaction  of 
conveyancing  business  as  a  solicitor,  were 
called  upon  to  estimate  the  amount  of  diffi- 
culty in  business  which  as  solicitor  he  never 
transacted,  but  always  laid  before  convey- 
ancing counsel,  because  it  was  their  special 
business,  and  was  not  his." 

If  it  be  intended  that  the  Barrister-TttSi' 
ing  Master  should  determine  the  amount  of 
the  fees  to  be  paid  to  counsel  in  conveyanc- 
ing matters,  there  would  be  some  ground 
for  this  suggestion ;  but  the  same  reasons 
which  induced  Lord  Lyndhurst  and  Lord 
Langdale,  in  the  Act  of  1842,  to  confine 
the  office  to  solicitors  would  equally  applv 
to  all  those  parts  of  a  bill  of  costs  which 
comprise  the  charges  for  business  done  by 
the  solicitor.  If  theiSo/tctVor-Taxing  Master 
cannot  satisfactorily  determine  the  amount 
to  be  allowed  for  the  "  special  business  of 
conveyancing  counsel,"  how  can  the  barris- 
ter properly  estimate  *'  the  business  which 
is  not  his  7"  and  never  having  transacted, 
or  seen  it  transacted,  how  can  ne  apportion 
the  proper  fees  for  the  labour,  care,  skill, 
and  responsibility  «liich  it  requires  at  the 
hands  of  a  solicitor! 


We  believe,  there  are  not  a  few  soUciton 
who,  in  reference  to  their  own  personal  in- 
terests, would  prefer  a  taxation  of  their  ooiU 
before  the  ''high  officer"  proposed,  became 
he  might  not  improbably,  on  the  one  hand, 
take  a  more  Ubml  view  of  the  solicitor's 
claim ;  but,  on  the  other  hand,  in  cases 
where  an  attempt  is  made  to  increase  the 
costs  unnecessarily,  a  barrister,  nnacqnaint* 
ed  with  the  details  of  practice,  might  not  so 
effectually  detect  the  overcharge. 

The  writer  in  the  Jurist  also  points  cot 
that  along  with  the  appointment  of  a  "Ent- 
Class  Conveyancer  "  to  the  office  of  Taxing 
Master,  the  necessity  would  practically 
follow  of  **  counsel  marking  their  oumfees;" 
and  it  is  justly  observed  that  if  counsel  are 
not  paid  by  the  length  of  the  papers  laid 
before  them,  but  according  to  the  difficaltj 
of  the  case,  "  the  solicitor  must  ask  the 
counsel  what  the  fee  is  to  be,  which,— 
stripping  the  case  of  the  mysterious  and 
delicate  intervention  of  the  suggestion  of 
counsels*  clerks, — amounts  to  conveyancmg 
counsel  marking  their  own  fees." 

To  this  we  can  ofier  no  objection,  and  if 
the  Bar  should  deem  it  improper  to  refond 
part  of  a  fee  which  the  Taxing  Master  held 
to  be  too  great,  unless  such  officer  were  a 
barrister, — that  ground  should  be  taken 
into  consideration  in  determining  the  quah- 
fication  of  a  Taxing  Master,  to  whom  the 
assessment  of  the  tees  of  counsel  should  be 
delegated.  It  is  not  impossible,  however, 
that  Lord  Campbell,  in  suggesting  the  ap- 
pointment of  a  At^A  officer  in  the  depart- 
ment of  taxing  costs,  had  in  view  the  ap« 
pointment  of  a  Chief  of  the  Taxing  Boara, 
who  should  act  judicially  on  app^ds  from 
the  other  taxing  officers ;  and  certainly  if  a 
barrister  is  to  be  appointed,  there  can  be  no 
doubt  the  more  eminent  he  is  in  learn- 
ing, experience,  station,  and  character,  the 
better. 

The  success  of  the  proposed  alteration* 
in  the  scale  of  professional  charges  will  con- 
siderably depend  on  the  Taxing  Masters. 
In  Equity,  it  will  be  recollected  that  al- 
though, according  to  the  Statute,  all  future 
taxing  officers  are  to  be  solicitors  of  12 
years  practice,  one-half  of  the  present 
ISoard  is  composed  of  the  late  Sworn  Clerks, 
who  are  naturally  in  favour  of  the  old  rules 
of  taxation,  whidi  left  them  no  discretion. 
We  dare  say  some  of  our  readers  will  be  of 
opinion  that  an  eminent  barrister,  acting 
under  a  new  system,  would  be  more  inclined 
than  the  old  clerks  in  Court  to  deal  Vbtr- 
ally  towards  professional  men,  engaged  m 
important  and  difficult  causes,  and  that, 
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unfetteted  by  narrow  and  technical  rQlea, 
be  would  be  disposed  to  consider  the  true 
Talue  of  the  aernces  rendered  to  the 
auitors. 

We  understand  that  the  Council  of  the 
Inonrporated  Law  Society  presented  a  me- 
morial to  the  Lord  Chancellor  in  the  early 
part  of  last  year,  settbg  forth  veijr  fully 
the  grounds  on  which    the   nractitioners 
eooght  for  an  alteration  in  the  rules  of 
taxation.    They  have  been  favoured  with 
several  interviews  with  his  lordship,  who 
intends,  we  believe,  to  refer  the  matter  to 
the  Taxing  Masters  and  the  Judges'  Chief 
Clerks.    If  we  may  venture  to  make  a  sug* 
gestion  on  the  course  of  proceeding,  it  would 
be  that  the  steps  recently  taken  by  the 
Common  Law  Judges,  on  the  alterations 
made  under  the  Common  Law  Procedure 
Act,  should  be  followed  in  the  Courts  of 
ISquity.  Three  of  the  Common  Law  Judges, 
with  three  of  the  Masters,  were  attended 
by  a  deputation  from  the  Incorporated  Law 
Societjr,  and  a  scale  of  fees,  vrith  large 
discretionaiy  power  to  the  Masters,  was 
settled  in  Committee,  and  afterwards  ap- 
proved by  all  the  Judges.    A  similar  course 
on  the   present  occasion  would   probably 
lead  to  the  same  satisfactory  result  and  ef- 
fect the  object  of  the  Legislature, — doing 
justice  to  tne  practitioner,  and  protecting 
the  suitor  from  unnecessary  or  improper 
charges. 


AMENDMENT   OF  THE  LAW  OF 
ARBITRATION. 

REFERENCES  TO  THE  COUNTY  COURTS. 

We  gave  last  week  a  concise  analysis  of 
Lord  Brougham's  new  Bill  for  Amending 
the  Law  of  Arbitration.  It  will  be  recol- 
lected that  in  the  Second  Common  Law 
Procedure  Bill,  now  before  the  House  of 
Lordsy  it  is  proposed  to  empower  the  Court 
or  Jndge  to  direct  an  arbitration  be/are  or 
«i  the  trial  (see  p.  451,  ante),  with  power 
to  the  arbitrator  to  state  a  special  case  for 
the  opinion  of  the  Court,  and  enabling  the 
Court  to  send  back  the  matters  referred  to 
the  arbitrator  for  reconsideration. 

In  Lord  Brougham's  Bill,  it  is  })roposed 
to  authorise  the  parties  to  refer  their  differ- 
ences to  a  County  Court  Judge,  to  be  heard 
iti  the  same  manner  as  a  plaint,  and  on 
payment  of  fees,  to  be  fixed  under  the  Lord 
Chancellors  sanction  by  five  of  the  Judges. 

The  foUowmg  are  the  clauses  for  carrymg 
&tt  object  into  effect :— - 

Any  parties  may,  by  memorandum  of  refer. 
«&ee  in  writing  under  their  hands  orthe  bands 


of  their  authorised  agents,  refer  any  matter  or 
matters  in  difference  between  them,  set  forth  in 
such  memorandum,  to  the  arbitration  of  the 
Judge  of  any  County  Court  appointed  under 
the  9  &  10  Vict.  c.  95,  who  shall  be  designated 
in  such  memorandum ;  aod  such  memorandum 
shall  be  filed  with  the  clerk  of  such  Court ;  and 
such  Judge  shall  hear  and  determine  every 
such  matter  in  difference,  and  make  his  award 
thereon,  pursuant  to  the  terms  of  the  said  me- 
morandum; 6.  I. 

The  clerk  of  tiie  said  Court  shall  from  time 
to  time,  when  necessary,  give  notice  to  the 
parties  of  the  times  and  places  appointed  by 
the  said  arbitrating  Judge  for  hearing  the 
matters  referred,  and  the  parties  and  witnesses, 
when  required,  shall  attend  such  hearing,  and 
shall  be  summoned,  and  (if  required  by  any 
party  or  by  the  said  arbitrating  Judge)  shaU 
be  examined  on  oath  or  affirmation,  as  in  the 
case  of  an  action  or  plaint  in  a  County  Cou^ ; 
and  such  oath  or  affirmation  may  be  admmi- 
stered  by  the  said  arbitrating  Judge,  or  by  the 
proper  officer  of  the  said  County  Court :  and 
if  any  party  or  witness  shall  not  attend  such 
hearmg,  or  shall  not  answer,  or  shall  fail  to 
produce  any  document  at  the  same,  or  shall 
answer  falsely  on  such  oath  or  affirmation,  he 
shall  be  subject  to  the  same  liabilities  and  con- 
sequences as  if  he  had  been  guilty  of  the  like 
act  or  omission  when  a  party  or  witness  on  the 
trial  of  anv  such  action  or  plaint ;  s.  2. 

It  shall  De  lawful  for  the  Lord  Chancellor  to 
appoint  five  County  Court  Judges  to  frame  a 
scale  of  fees  of  Court  to  be  paid  by  the  parties 
in  arbitration  cases  before  a  County  Court 
Judge  under  this  Act ;  and  such  scale  of  fees 
shall  be  certified,  and  subject  to  approval,  dis- 
allowance, alteration,  and  amendment,  as  the 
scale  of  costs  and  charges  framed  or  to  be 
framed  by  five  County  Court  Judges  under  the 
provisions  of  the  15  &  16  Vict  c.  64,  s.  1,  and 
shall  be  recoverable  as  fees  due  under  the 
9  &  10  Vict.  c.  95;  and  all  such  fees  shall  be 
paid  over  by  the  officer  receiving  the  same  to 
the  treasurer  of  such  County  Court,  to  be  ap- 
plied bv  such  treasurer  in  the  manner  provided 
by  the  last  mentioned  Statute ;  s.  3. 

The  award  made  by  the  arbitrating  Judge 
as  aforesaid  shall  be  filed  with  the  clerk  of  the 
said  Court,  and  shall  be  binding  on  all  parties, 
and  shall  have  the  effect  of  a  judgment  on  a 
plaint  in  such  County  Court ;  and  all  costs  of 
the  reference  and  award,  or  which  shall  be  due 
by  virtue  of  the  memorandum  of  reference  and 
award,  shall  be  taxed  by  the  clerk  of  such 
Coun^  Court;  and  execution  may  issne  for 
any  money  awarded  and  for  any  such  oo^  as 
aforesaid ;  and  if  the  award  direct  any  party  to 
do  any  act  or  thing  other  than  the  j^yment  of 
money,  and  such  party  refuse  to  do  the  same, 
he  may  be  summoned  before  the  arbitrating 
Judge  or  before  the  Judge  of  any  County 
Court  within  whose  jurisdiction  any  party  to 
such  memorandum  shall  reside  or  shall  nave 
resided  at  the  time  of  making  such  memoran- 
dum of  reference,  to  show  cause  why  he  should 
not  be  committed  for  such  refusal ;  and  if  on 
•  cc  2 
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felio  of  the  I>rajl  Bills  of  Costs  Book.  He 
shcmld  be  iostructed,  also,  to  leare  one,  two,  or 
more  blank  pages  for  each  client's  bill  and  iu 
aubdivisions,  according  to  the  supposed  smure 
required ;  and,  as  such  space  becomes  fiUea  up, 
the  bill  can  be  continuea  in  another  space  in  a 
subsequent  part  of  the  book,  taking  care  to  in- 
dex the  new  pages,  and,  at  the  same  time,  to 
insert  the  foho  thereof  also  at  the  bottom  of  the 
last  completed  page ;  and  thus  form  one  con- 
tinued draft,  although  in  different  parts  of  the 
book.  It  would  be  well  to  have  this  book 
ruled  with  feint  lines,  narrower  than  usual,  so 
that  the  clerk  may  draft  it  on  alternate  lines, 
and  so  leave  room  to  settle  the  draft  when  the 
business  is  completed.  It  is  too  much  the 
custom  to  make  up  the  draft  bills  monthly,  so 
much  so,  that  many  works  on  solicitors'  l)ook- 
keeping  gravely  advise  this  course.  If  it  were 
to  be  a  settled  duty  of  a  clerk  to  do  this  work 
daily,  say  the  first  thing  in  the  morning,  as  its 
importance  deserves,  it  would  be  found  it  could 
and  would  be  done  with  ease  some  time  during 
the  day ;  whereas  when  it  is  deferred  to  the 
end  of  the  month,  or  to  that  'good  time  com- 
ing' when  there  is  nothing  else  to  do,  it  needs 
scarcely  an  appeal  to  the  experience  of  all 
having  a  knowledge  of  the  subject  what  a  ten- 
dency there  is  to  its  becoming  irrevocably  in 
arrear,  to  the  great  inconvenience  and  loss  of 
the  practitioner;  indeed  it  is  universally  ad- 
mitted, that  the  delay  in  making  out  the  costs 
is  the  greatest,  most  prevalent,  and  most  in- 
tractable evil  hitherto  prevailing  in  solicitors' 
book-lteeping.  One  hour,  and  frequently  much 
less,  well  applied  each  day  by  the  principal  in 
making  up  the  Day  Book,  and  by  a  clerk  of 
ordinarv  capacity  in  drafting  it  out,  would  go 
far  to  obviate  this  self-reproach  of  the  Profes- 
sion, besides  inducing  a  habit  of  regularity, 
system,  and  order  in  other  matters ;  on  the  one 
hand,  adding  considerably  to  the  profits  of  the 
business,  and  on  the  other,  having  a  tendency 
to  effect  a  saving  in  clerks'  salaries  generally, 
by  permitting  no  arrears  of  work  of  any  kind 
to  accumulate;  extra  clerks  being  frequently 
engaged  to  reduce  these  arrears,  which  it  be- 
comes their  interest  to  perpetuate. 

"  It  may  be  urged,  that,  in  the  country,  the 
agent^s  charges  inteHfere  with  this  daily  draft- 
ing out  of  the  costs,  but  there  are  two  simple 
methods  of  obviating  this  difficulty  with  ad- 
vantage; one  plan  is  to  leave  spaces  in  which 
to  interline  or  mterleave  them,  but  the  other 
piethod,  which  b  far  better  and  is  fast  obtain- 
ing ground  in  the  best  conducted  offices  in  the 
countrv,  is  to  copy  the  agent's  charges  at 
the  ena  of  the  bill  in  ordinary  matters.  There 
are  several  iadvantages  attending  this  latter 
course,  viz.,  the  narrative  runs  as  well,  or 
better,  if  the  country  business  is  uninterrupted 
in  its  detail  by  the  intermingling  of  the  town 
business,  which  of  itself  wiu  read  as  well,  or 
better,  if  kept  separate.  A  still  greater  advan- 
tage arises  from  the  clients  being  able  the  more 
clMurly  to  see  the  outlay  to  agents  (nc,  as  far 
as  the  client  is  concerned),  in  contradistinction 
to  the  country  charges;  and  last,  and  not  least, 


much  trouble  and  complexity  is  avoided ;  tnd 
It  may  also  be  added,  that  there  is  no  vatid  ob- 
jection to  the  adopUon  of  this  course.  Widi 
respect  to  the  taxation  of  a  bill,  ^th  whidi 
this  plan  may  be  supposed  to  interfere,  it  will 
be  borne  in  mind,  that  in  whatever  way  a  bill 
may  be  drawn  in  the  country,  it  is  frequently, 
if  not  univeraally,  re-drawn  by  agents  previ- 
ously to  taxation.  Besides,  it  may  still  further 
be  urged,  that  only  a  comparatively  small  num- 
ber of  bills  are  taxed,  it  being  a  proper  boaat 
of  many  of  the  Profession  that,  excepting  an 
occasional  Common  Law  bill  to  be  paid  l^  the 
defendant,  few  bills  are  ever  taxed.  Some 
adopt  the  plan  of  drafting  the  costs  on  loose 
sheets,  but  this  is  objectionable,  from  thdr 
liability  to  be  mislaid,  while  there  is  no  corre- 
sponding advantage. 

"The  Draft  Costs  Book,  then,  after  being 
duly  made  should,  if  possible,  be  placed  within 
range  of  the  eye  and  hand  of  the  prineipcl,  eo 
that  when  time  or  inclination  serves,  he  might 
devote  a  spare  half-hour  or  hour  in  lookhig 
through  the  book,  to  settle  any  bill  where  the 
business  may  be  completed,  and  thep  direct  it 
to  be  copied  and  delivered,  and  put  in  courae 
of  settlement :  by  this  means  many  small  and 
even  large  amounts,  which  otherwise  might 
have  a  great  tendency  to  escape  notice,  might 
be  realised,  to  the  mutual  advantage  of  attor- 
ney and  client.  It  being  a  matter  of  notoriety, 
that  when  bills  are  not  sent  In  in  due  course, 
whether  intentionally  or  from  neglect,  wme 
clients,  especially  the  occasional  ones,  are  apt 
to  attribute  Uie  delay  to  any  but  the  right 
cause ;  and,  may  be,  fearing  they  may  have  to 
pav  a  greater  amount,  to  compensate  for  the 
delay,  neglect  calling  altogether,  or  Ukt  odier 
matters  to  some  other  office." 


Prize  ^sMoy  im  the  Laws  for  the  FroUttm 
of  Women.  By  Jamss  Edward  Davis, 
of  the  Middle  Temple,  Banriater-at-Ltw. 
London :  Longmans.    1854.    Pp.  247. 

This  work  is  the  result  of  a  resolution  of 
the  Associate  Institution,  for  improTuig 
and  enforcing  the  Laws  for  the  Protection 
of  Women,  offering  a  premium  of  100 
guineas  for  an  Essay  on  the  above  subject. 
The  arbitrators  were  the  Bishop  of  I/>n<ion, 
Vice-chancellor  Wood,  and  Mr.  Ronnddl 
Fdmer. 

The  oontento  are  as  follow :— 1.  kaxmi 
laws  and  institutions  of  other  countries ;  2. 
Historical  account  of  legislation  in  this 
countiy ;  3.  Present  state  of  the  law  in  tl^ 
country  ;  4.  Foreign  codes ;  5.  Defects  d 
our  law,  and  suggested  remedies. 

The  following  is  an  historical  sommarf 
of  the  views  presented  to  the  reader  in  the 
coarse  of  the  volume  :— 

'*  With  respect  to  the  legislation  of  renwts 
times  and  countries,  our  knowledge,  as  has 
been  observed,  is  necessarily  of  itself  •o*6*b9» 
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both  of  the  laws  themselves  as  of  the  state  of 
existing  facts  they  were  intended  or  calculated 
to  meet,  that  we  can  predicate  little  respecting 
tbem  with  any  satisfaotory  desree  of  certainty. 
Wc  have,  however,  undoubted  evidence  of  ef- 
forts made  to  restrain  and  suppress  those  par- 
ticalar  vides  and  evils  which  now  call  for  legis- 
lative interference  in  this  country.  In  the 
states  of  Greece  and  the  empire  of  Rome»  we 
see  that  legislation  was  directed  against  public 
and  private  prostitution,  but  apparently  of  an 
imperfect  kind,  the  necessary  result  of  its  foun- 
dation on  mere  principles  of  political  economy, 
and  the  absence  of  the  higher  motives  of  Chris- 
tianity. In  Athens  and  in  Sparta,  the  raising 
of  men  for  the  purposes  of  the  State  was  the 
foundation  of  the  legislation  of  Solon  and 
Lycurifus  with  reference  to  the  intercourse  of 
man  and  woman.  The  principle  was  adhered 
to  in  Rome.  A  marked  change  occurs,  how- 
ever, in  passing  from  Greece  to  Italy ;  for  we 
see  in  toe  legislation  under  the  Caesars  (with 
traces  of  it  at  even  an  earlier  period)  vigorous 
endeavours  made  to  preserve  female  chastity 
for  its  own  sake,  by  punishing  attempts  of 

every  kind  directed  against  it,  whether  by  force 

or  by  fraud,  of  a  private   or  public   kind. 
Through  it  all,  that    extraordinary  parental 

power  IS  visible,  unparalleled  in  the  historv  of 

any  other  country,  which,  treating  the  daughter 

as  the  property  of  her  father,  made  not  only 

any  attempt  on  her  virtue  an  invaaion  of  his 

right,  but,  where  she  yielded,  operated  also  as 

a  forfeiture  of  her  life,    llie  corruption  of 
.  morals  proceeded  notwithstanding,  and  could 

not  be  stayed  even  by  the  efforts  of  Justinian* 
*'  Among  the  Greek  nations,  on  the  other 

hand,  we  find  familiea — households,  not  cities, 

allied  by  domestic  ties,  and  apparently  esteem- 
ing chastity  for  the  hapinesa  it  cauaea,  enforc- 

mg  it  by  peculiar  laws,  and  by  the  penalty  of 

the  'wehrgeld.'    From  the  peculiar  character 

of  these  nations,  and  the  absence  of  large 

towns,  we  are  without  traces  of  laws  against 

public  prostitution  or  the  traffic  in  seduction. 

Their  customs  and  their  manners  having  been 

transferred  with  the  Saxons  to  England,  and 

taken  firm  hold,  were  now  strengthened  by  the 

effects  of  Christianity,  and  the  laws  of  the| 

kings  and  the  '  witan '  in  favour  of  morality 

and  chastity  were  enforced  and  illustrated  by  a 

belief  in  the  Divine  injunctions  of  Holy  Writ. 
"  After  the  Norman  conquest,  and  the  esta- 

bUshment  of  Ecclesiastical  Courts,  the  cognis- 

uice  of  all  offences  against  chastity,  as  well 

^hose  that  were  previoualy  public  offences,  as 

mattera  over  which  the  Church  had  ever  held 

Jurisdiction,  waa  transferred  from  the  King's  to 

^he  Bishops'  Courts,  with  the  exception  of  those 

<^arges   mvolving  personal   violence.      The 

Jud^  and  expounders  of  law  in  the  King's 

^^ourt,  appear  to  have  gradually  lost  sight  of 
^  distinction  between  the  mere  iros^er  of 

jwithority  and  the  eswtence  of  the  laws  and  of- 
fences.   Either  from  the  fear  of  trespassing  on 

(Ccdenasticid  authority,  or  from  a  laxity  of  high 
principle,  and  a  low  estim«le  of  woman's  po» 

^ttioQy  or  irom  mere  negligencQi  or  perhaps 


from  all  these  eauses  and  motives  comlliiied» 
the  power  of  the  King's  Court  was  gradualTy 
restrained  by  the  Judges  themselves,  until  the 
notion  that  a  parent  had  any  legal  interest  in 
the  chastity  of  his  child,  or  that  the  public  waa 
interested  in  preventiDg  persons,  from  motives 
of  lucre,  procuring  women  to  prostitute  them* 
selves,  was  exploded.  There  vas  legislation,  it 
is  true ;  but  it  was  against  personal  violence  or 
for  the  protection  of  property,  the  loss  of  which 
sometimes  involved  tne  abduction  of  a  daugh- 
ter. To  protect  the  property,  therefore,  it  was 
necessary  to  check  the  abduction  of  the  woman 
as  one  of  the  incidents  in  the  offence.  Pro- 
visions made  for  the  repression  of  violence  are 
not  calculated  to  meet  the  progress  of  vice, 
which  changes  its  character  and  aspect.  The 
forcible  ravisher  of  one  age  is  represented  in  a 
subsequent  period  by  the  fraudulent  seducer  ; 
and  as  the  highwayman  has  given  place  to  the 
sharper  and  pickpocket,  so  the  aider  and 
abettor  of  a  rape  is  changed  into  a  procurer 
and  panderer  to  vice. 

"  In  the  meantime,  from  the  corrupt  prae* 
tices  of  the  Church  before  the  Reformation, 
and  from  various  causes  since,  the  power  of 
the  Ecclesiastical  Courts  has  become  of  no 
practical  utility  in  correcting  morals,  and  en- 
forcing the  Jurisdiction  assigned  to  them.  We 
thus  see  that  this  transfer  of  authority,  al- 
though at  the  time  perhaps  calculated  to  effect 
the  object  in  view,  is  one  cause  why  we  are  at 
this  time  so  deficient  in  our  laws  and  powers 
for  the  protection  of  women.  The  laws  have^ 
in  fact,  receded,  while  vice  has  advanced. 

"  The  time  has  arrived  when  something  must 
be  done  in  good  faith  and  in  earnest.  Even  the 
exponents  of  the  Common  Law,  when  not  ac- 
tually tied  down  and  confined  by  express  de- 
cisions, have  felt  the  spirit  of  extension  and 
the  growing  wants  of  the  age;  but  still  the 
powers  of  that  law  are  either  undefined,  or, 
where  defined,  they  generally  illustrate  the  ne- 
cessity for  the  interference  of  the  legislature.'* 


TRANSCRIPTS  OF  CHANCERY  AC- 
COUNTS. 

HARDSHIP  ON  LAW  WRITBR8. 

It  is  scarcely  necessary  to  observe,  that 
nothing  can  be  more  important  in  the  tran- 
script of  legal  proceedings  and  documents, 
than  entire  aocurac^  in  items  of  accoimt. 
Much  more  time  is  consumed  from  the 
necessitv  of  verifying  each  figure  than  in 
transcribing  and  examining  other  papers 
where  the  context  supplies  a  test  of  correct- 
ness. At  present,  however,  no  allowance 
is  made  to  the  solicitor  for  the  time  oc- 
cupied and  responsibility  incurred  in  the 
examination  of  such  accounts,  although  the 
labour  of  two  persons,  and  great  care  and 
attention  are  particularly  called  for. 

By  the  operation  of  the  Order  made  hy 

p  c  5 
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Lord  St.  Leonards,  on  the  10 A  November, 
.ldJ2|  for  regulating  the  charges  for  copying 

proceedings  in  Chancery,  the  kw  writers 
,h&ve  also  been  subjected  to  great  injustice, 
»the  present  scale  of  charges  being  totally 

unremunerative  to  those  employed  in  copy 

•ing 

r '  *The  great  delay  and  inconvenience  which 

*the  Profession  generally  hare  experienced 
in  getting  their  business  done  by  law  sta- 

(tiooerSy  is  attributable  wholly  to  their  ina- 
bility to  command  at  all  times  sufliciently 
experienced  copyists  to  perform  those  duties 
which  have  hitherto  been  satisfactorily  dis- 
charged by  them,  in  consequence  of  tfie  in- 
adequate remuneration  for  their  services, 
although  the  law  stationers  have  made  some 
advance  on  the  prices,  but  which  is  still  in- 
sufficient. 

In  order  to  submit  the  case  to  the  con 
sMkration  of  the  trade,  and  the  adoption  of 
other  means  for  the  amendment  of  the 
Order  of  Lord  St.  Leonards,  a  meeting  was 
held  on  the  13th  instant,  at  the  London 
Mechanics  Institution,  where  Mr.  John 
Robert  Taylor  was  requested  to  preside, 
«ad  the  following  resolutions  were  passed 

^  I.  That  the  effect  of  the  Order  of  the  10th 
November,  1852,  made  by  Lord  St.  Leonards, 
as  to  the  counting;  of  folios  in  Chancery,  has 
been  to  reduce  the  writers'  remuneration  for 
copying  receivership  accounts,  schedules  to 
answers,  biUs  of  costs,  and  similar  Chancery 
'  proeeedings,  by  more  than  one-half ;  and,  as 
'experienced  copyists  are  necessarily  required 
for  such  description  of  business,  the  prices 
consequently  obtained  are,  in  the  opinion  of 
this  meeting  totally  inadequate  to  the  time, 
lalbodr,  and  care  which  must  be  bestowed  upon 
that  class  of  documents. 

*'  2.  That,  in  the  opinion  of  this  meetinj(, 
Lord  St.  Leonards,  in  making  the  Order  re- 
ferred to,  could  not  have  foreseen  the  possible 
denial  to  a  numerous  body  of  workmen  of  a 
fair  return  for  labonr — which  in  fact  has  been 
its  resalt;  and  therefore  it  is  earnestly  hoped 
that  the  Lord  Chancellor  may  be  pleased  so  to 
alter  or  modify  the  Order  made  by  his  prede- 
eassor  as  to  remedy  the  grievnnee  of  which 
.  tfaas  flBeelinf(  respectfully  complains. 

*'3<  That  BDueh  troulile  and  inconvenience 
is,  and  always  has  been,  experienced  ia  con 
sequence  of  Chancery  and  Common  Law  pro- 
ceeding's being  differently  counted.  And  inas- 
much as  Chancery  proceedings  were  directed 
to  be  counted  at  io  words  to  the  folio  owing 
t»^  voluminous  nature  of  those  proceedings 
(wkbh  proeeedings  are  now  greatly  simplified 
nd  ahortoaed);  and  also,  inasmuch  as  7*2 
wwim  to  the  foMo  is  the  rata  recognised  by  the 
Stamp  Acts,  this  mectinc  deems  it  expedient 
that  a  uoiform  system  of  counting  should  be 
^  adopted,  takii^  the  Common  Law  folio  of  73 
woms  as  the  standard. 


"  4.  That  a  memorial  to  the  Right  Hononr- 
able  the  Lord  High  Chancellor  of  Great  Britain 
he  engrossed  on  vellum,  embodying  the  foie- 
(Coing  resolutions,  and  praying  for  a  revisioa 
or  modification  of  the  matters  referred  to,  and 
that  the  same  be  signed  by  the  chairman  oo 
behalf  of  the  present  meeting  and  forwarded  to 
his  lordship .•'^ 

We  are  glad  to  make  the  following  ex- 
tracts from  an  able  leading  article  in  The 
Morning  Adtertuer  of  the  13th  inst. 

'<It  is  often  said  that  one-half  the  world 
knows  not  how  the  other  half  hves ;  and  we 
may  add  that  if  it  could  see  how  slender  are 
its  means  of  existence,  it  would  wonder  that  it 
could  live  at  all.    Of  late  years  we  know  more 
of  the  domestic  economy  of  our  poorer  fcDwr- 
countrymen;   but,  laudable  as  has  been  the 
intention  and  the  seal  with  which  we  hat-e  in- 
quired into  this  interesting  topic,  ourexamini- 
tion  has  concerned  rather  the  poorest  than  the 
poor.    •    •    •    There  is  a  class  above  pan- 
perism  but  below  competence,  which  is,  we 
douht  not,  equally  entitled  to  our  sympathy, 
but  with  regard  to  whom  we  laboor  under 
this   difficulty,   namely,  that   they  are  poor 
enough  to  need  help,  though  not  poor  enoagh 
to  receive  it  in   the  shape  of   sifans.    Some 
among  them,  perhaps  many,  have  embraced 
their  present  occupations  as  a  refuge  m  the 
hour  of  dentifution ;  men  of  education,  (Aqp^ 
character,  hut  the  sport  of  the  caprice  of  for- 
tune.    Take,  for  instance,  the  body  of  &» 
tcriterg,  whose  hardships  just  now  foree  them- 
selves on  our  attention.    At  this  moment  it  is 
alleged  as  a  fact  that  these  men  are  woikingst 
prices  ridiculously  inadequate  to  their  necessi- 
ties, that  with  incessant  labour  they  caacol 
earn  a  livelihood,  and  that  their  condition  is  in 
tri:th   very  little  removed   from  that  of  the 
needlewoman.      •       •       «       FromcomiMa 
things  we  turn  to  little  thmgs.    On  the  lOth 
November,  .1852,    Lord    St,  Leonards,  th» 
Lord   High  Chancellor  of  Great  Britwn,  m 
pursuance  of  powers  conferred  nj?on  him  oj 
•An  Act  for  the  relief  of  the  Snitofs  of  w 
High  Court  of  Chancery,'    ordered  and  di- 
rected as  follows,  videlicet— 'All  office  copies 
and  other  copies  of  proceedings  and  doctt- 
ments  shaU  be  counted  after  the  rate  of  9> 
words  to  the  folio,  and  when  the  same,  or  any 
portion  thereof,  shall  be  written  with  «*"»* 
containing  figures,  in  every  such  case  e«» 
figure  or  combination  of  fignres  representinjc  * 
distinct  denomination  shall  be  counted  at  oss 
word,  therefore  4,151/.  t6«.9(f.  would  coontij 
three  words.**    ••••*. 

"  We  are  quite  sure  that  it  was  n«^  "JJ 
wish  of  the  public,  when  they  were  "fP^'Ja 
for  a  reform  of  Cfaancerir  proce8finp»  JJJJ 
any  body  of  men  should  be  direcdfJJJ'JJ 
by  it.  Of  course,  it  was  «nder»toodw 
lawyers  and  counsd  wmdd,  to  toae  ea^ 
suffer,  and  no  one  could  be  axpected^  ^ 
any  pity  for  them,  any  regret  th«t  ^^JJ 
ooncs  should  be  leaoMl  sv^,  ffoai  iv*^ 
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a  year  to  750/.  The  public  was  the  f^ainer,  or, 
in  other  words,  it  rpcovered  what  had  been 
unjustly,  because  unnecessarily  taken  from  it. 
But  while  the  law  writers  have  suffered  by  the 
priatiDK  of  bills  and  answers,  as  much  in  pro- 
portion as  the  lawyers  have  suffered  by  the 
diminntion  of  fees,  they  are  subjected  to  a  still 
briber  loss  by  Lord  St.  Leonards'  Order,  a 
lo««  which  is  tanumoant  to  ruin.  It  seems,  on 
the  face  of  it,  only  just  that  every  figure  should 
count  as  a  word,  for  the  facility  of  writing 
figures,  which  is  in  one  respect  an  advantage, 
is  a  diaad vantage  in  another,  because  mistakes 
are  more  likely  to  occur,  and  then  greater  care 
is  requisite.  Now,  it  mu»t  be  ohsert'ed,  that 
since  printing  has  been  employed  for  the  mul- 
tiplication of  hills  which  were  formerly  en- 
gruKsed,  the  chief  business  of  the  law  writer 
consists  in  copying  receivership  accounts, 
schedules  to  answers,  and  costs.  Before  he 
coinmences  the  task  of  copying  he  must  ar- 
range his  columns  and  rule  his  paper;  and  as 
there  are  scarcely  two  receivership  accounts 
alike,  he  c::n  derive  no  manner  of  assistance 
from  the  ruling  machine.  He  must,  therefore, 
perform  the  operation  with  his  own  band.  He 
then  copies  the  figures ;  a  far  more  tedious  pro- 
cess than  that  of  writing  a  folio  of  straight- 
forward words;  and  requinng  far  more  atten- 
tion and  caution,  in  addition  to  which  much 
tinie  is  necessarily  consumed  in  dotting  up, 
circunfflexing,  and  ruling,  while  the  Order  of 
1852  also  requires  the  folios  to  be  counted  and 
narked  in  red  ink,  a  process  well  understood 
to  require  much  revision  and  attention. 

*'  It  has  bpen  suggested  by  the  Incorporated 
Law  Society,  that  the  folios  should  be  uniformly 


PRACTICS   UNDER  8.   39   FOR   DKFKNDAKT* 
SXAMINATION   VIVA  VOCB   AT    HEARING.  . 

The  plaintiff  in  a  cause,  in  which  publiCa'' 
tion  had  passed  and  which  had  been  set  down 
for  hearing,  moved  for  leave  to  issue  a  sub- 
l>oena  ad.  test,  calling  on  the  defendant  to 
appear  personally  at  the  hearing  in  order  to  be 
examined  vivd  voce  touching  the  matters  in 
question  between  the  parties. 

The  Vice- Chancellor  Stuart  said,— "This  is  R 
perfectly  novel  application,  but  is  said^— Ist,  to 
be  rendered  necessary  by  reason  of  the  recent 
changes  in  the  practice  of  this  Court;  and 
2odly,  to  be  warranted  by  special  circum- 
stances. •  •  •  The  application  for  leave 
to  issue  a  subpoena  is  made  under  the  39th 
section ;  but  the  word  subpoena  does  not  once 
occur  in  the  39th  section,  neither  do  the  pro- 
visions of  the  Statute  seem  at  all  to  point  to 
anything  in  the  nature  of  a  subpoena;  but,  on 
the  contrary,  contemplate  some  order  to  be 
made  by  the  Court  on  the  hearing  of  the  cause 
for  the  examination  of  a  witness  or  a  party. 
It  is  plain,  therefore,  that,  if  an  order  for  leave 
to  issue  a  subpoena  is  a  thing  otherwise  unpre* 
cedented  in  practice,  the  Court  has  no  autho- 


72  words  instead  of  90 ;  that  the  anomaly  of  a '  rity  given  to  it  to  make  such  an  order  under 
deed  being  counted,  for  sumping  purposes,  at  ^^c  39th  section 
72  words,  and  \n  a  cause  at  90  should,  cease ; 


and  that  each  figure  should  count  as  a  word. 
And  if  it  is  true,  as  alleged,  that  since  the  al- 


"  It  is  said,  that  by  the  39th  section,  the  Court 
has  a  discretionary  power  at  the  hearing  of  the 


teration  a  writer  may  labour  all  night  without  cause  to  examine,  if  it  see  fit,  a  defendant  or  a 
wrning  more  than  It,  4d..  we  must  say  that  ^t^^ss  ;  and  that,  as  essentisl  to  the  exercise 
this  IS  reform  m  a  very  wrong  direction,  that  it ,    ,  .    ,  .  ,  ,      ,      .,       •  ..  . 

is  a  gross  injustice,  and  ought  to  be  remedied  ^^  **'*^  P^^^'  ***•'*  "'*«*  ^«  »^"*^  *^«  "»^*  ^ 
at  oDce.  Few  kinds  of  labour  are  more  toil-  \  authorise  the  service  of  a  subpoena,  so  as  to 
some  than  that  of  the  pen  when  wielded  in  the  avoid  the  expense  and  delay  that  would  occur, 
execution  of  snch  a  task.     In  iU  sedentary  ,  ^^^^^^  ^y,^  Court.  in  order  to  have  the  benefit 


character  it  resembles  the  toil  of  the  needle, 
and  indeed  in  other  respects  has  a  marked  af- 
finity to  that  instrument  of  slavery.  But  the 
needle  could  be  plied  at  ail  times ;  the  pen  in 
the  law  writer's  hand  has  not  that  advantage. 
When  the  long  vacation  comes  there  is  little 
doing,  and  he  who  is  not  fortunate  enough  to 
^et  htt  share  of  that  little,  must  Uve  as  he  can— 
and  our  readers  undersund  what  that  means. 
Re  most  want  or  borrow— evils  of  nearly  equal 
nagnitade  in  snch  a  case  as  his.  Should  such 
a  state  of  things  continue  t — ^No.  The  labourer 
Is  worthy  of  his  hire ;  and  it  is  dishonest  to 
withhold  it.'» 


of  such  examination,  be  compelled  to  adjourn 
the  hearing  of  the  cause ;  and  that  it  would  be 
much  more  just  and  convenient,  ^ven  to  the 
defendant  or  witness  himself,  that  some  notice 
slumld  be  given  him  that  his  testimony  wil  or 
may  be  required. 

'*  It  is  contended,  on  the  other  hand,  that,  on 
the  true  construction  of  the  39th  section,  the 
Court  at  the  hearing  can,  and  if  it  should  think 
necessary  will,  order  the  defendant  or  witneae 
to  attend  and  be  examined ;  and  that  sndi 
order  will  be  much  more  stringent  than  m 
ordinary  subpoena.  In  my  jpdgmeat,  this  ie 
the  true  construction  of  the  39th  section. 

"Upon  the  question  of  convenience,  it  cer« 
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taiDly  does  appear  to  be  desirable  tbat  tbe  de- 
fendant receire  some  intimation  tbat  bis  testi- 
mony may  be  required;  and  tbat  tbe  plaintiff 
may  feel  assared  tbat  no  delay  will  be  oc- 
caaioned  in  tbe  bearing  of  tbe  cause  by  tbe 
absence  of  a  witness^  wbose  testimony  may  be 
deemed  necessary  by  tbe  Court ;  and,  in  tbe 
course  of  tbe  argument,  I  ventured  to  suggest 
wbetber  tbis  object  might  not  be  perfectly  well 
attained  by  tbe  service  of  a  notice.  But 
tbougb  sucb  is  my  opinion  on  tbe  question  of 
convenience,  I  must  not,  upon  that  ground, 
strain  tbe  construction  of  an  Act  of  Parliament 
beyond  tbe  legitimate  meaning  of  its  language. 
*  *  *  *  The  motion,  therefore, 
being  perfectly  novel,  and  unauthorised  by  the 
Act  of  Parliament,  I  must  refuse  it,  and,  al- 
though, when  a  fair  question  arises  on  the 
construction  of  a  recent  Act  of  Parliament,  the 
Court  is  loath  to  vieit  the  party  who  raises  that 
question  with  the  costs  of  the  failure,  yet,  as 
tbis  motion  is  so  wholly  without  authority, 
eitber  by  tbe  Act  or  by  the  ordinary  practice 
of  tbe  Court,  I  must  refuse  it  with  cosU." 
Ifay  V.  Biggendent  1  Smale  &  G.  133, 

LAW  OP  ATTORNEYS  AND 
SOLICITORS. 

ALTERATION    OF  NAME   ON    ROLL. 

It  appeared  that  a  solicitor  had,  for 
family  reasons,  changed  his  name  and  as- 
sumed that  in  addition  of  ''  Chamberlain." 
On  a  motion,  supported  by  affidavit,  that 
the  change  had  not  been  made  from  any 
improper  motive,  the  Master  of  the  Rolls 
oraered,  that  the  name  of  Chamberlain 
should  be  entered  on  the  Roll  opposite  J. 
Matthews,  so  tbat  tbe  name  should  stand 
as  J.  Matthews  Chamberlain,  and  that  an 
endorsement  be  made  accordingly  on  his 
admission.  In  re  Matthews,  16  Beav. 
245. 

For  the  previous  cases  on  this  subject, 
see  Exparte  Ware,  6  Dowl.  P.  C.  311; 
Exparte  Daggett,  1  L.  M.  &  P.  1  ;  9  C.  B. 
218;  Esparte  Benthall,  6  M.  &  6.  722 ; 
1  D.  &  L.  747  ;  7  Scott,  N.  R.  407 ;  JKr- 
parte  Dearden,  5  Exch.  R.  740 ;  1  L.  M. 
&  P.  666;  9C.  B.  22  U  n.;  Exparte 
James,  1  L.  M.  &  P.  6 ;  5  Exch.  R.  310 ; 
9  C.  B.  220  ;  Exparte  Bryan  Jones,  ante, 
yo\.  46|  p.  160« 


iAW  OF  COSTS. 

OP    PETITION    BY  TENANT    POR    LIPR    FOR 
PAYMENT  OP  INCOME  ON  FUND  IN  COURT. 

The  Master  qftke  Rolls,  upon  tbe  aothoritj 
of  Jn  re  Ross,  15  Jur.  241,  held,  tbat  tbecosta 
of  a  petition  by  a  tenant  for  life  of  a  fund  paid 
into  Court  under  tbe  10  &  11  Vict.  c.  96,  for 
payment  to  her  of  tbe  income  thereof^  were 
payable  out  of  tbe  corpus,  and  not,  as  contended 
by  the  remunder-roan,  out  of  her  share  in  the 
fund.    In  re  FUltTs  Trust,  16  Beav.  146. 


OP  ASSIGNEES  OF  BANKRUPT  MORTOAOOR* 
DISCLAIMING  BY  ANSWER  IN  SUIT  TO 
REDEEM. 

In  a  suit  by  a  subsequent  mortgs^^  to  redeem 
a  firMt  mortgage,  it  appeared  tbat  the  assig* 
nees  of  the  mortgagor,  who  bad  become  bank- 
rupt and  had  no  assets,  by  their  answer  stated 
they  had  no  assets  to  pay  their  costs,  and  dis- 
claimed all  interest,  and  said  they  would  bare 
disclaimed  before  suit,  if  the  plaintiff  had  made 
any  application  to  them.  It  also  appeared  one 
of  the  assignees  bad  been  examined  on  behalf 
of  tbe  plaintiff,  as  a  witness  in  tbe  suit. 

On  an  application  for  their  costs,  tbe  Master 
of  the  Rolls  said,  « tbe  settled  rule  ia,  tbat  if 
tbe  assignees  of  a  mortgagor  do  not  disdaini 
prior  to  filing  a  bill,  but  only  by  their  answer^ 
no  costs  are  given.  Is  tbe  rule  altered  by  the 
plaintiff's  examining  him  as  a  witness  ?  In  the 
case  cited  IRowUmd  t.  Witkerien,  3  M'N.  8e 
G.  568],  it  was  held,  tbat  no  decree  conld  be 
made  against  a  defendant  who  bad  been  ex- 
amined ;  but  tbe  Lord  Chancellor  did  not  de- 
cree that  be  was  to  have  bis  costs.  Hie  biH 
most  be  dismissed  as  against  the  assignees, 
without  cosU.    Ford  v.  White,  16  Beav.  120. 


LAW  OF  EVIDENCE. 

EXAMINATION  OP  WITNESS  BY  COMMI88IOX 
BEPORE   ISSUE   JOINED. 

In  an  action  to  recover  tbe  amount  claimed 
on  a  statement  of  accounts  and  which  the  de- 
fendant had  admitted  in  the  presence  of  G.  te 
be  correct  and  promised  to  pay,  it  appeared 
tbat  6.  was  about  to  proceed  to  Port  Natet 
and  to  reside  there  for  18  months.  Tbe  plain- 
tiff thereupon  applied  for  a  commission,  al. 
though  before  declaration,  intending  to  try  at 
tbe  ensuing  assises,  and  an  order,  pursuant  to 
tbe  1  Wm.  4,  c.  22,  s.  4,  for  its  issue  wis 
made,  under  which  6.  was  examined.    On  a 
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rule  nisi  to  rescind  this  order.  Lord  Campbell, 
C.  J.,  after  referring  to  the  above  section,  said, 
— **  No  Umitetion  is  there  given,  except  that 
an  action  shall  be  depending :  nor  is  there  any 
rule  of  Court  that  a  commission  shall  not  be 
granted  before  issue  joined.    Mr.  IVilUs  relies 
upon  past  practice ;  and  it  is,  undoubtedly,  a 
safe  rule   that,  unless  extraordinary  circum- 
stances occur*  practice  should  be  adhered  to. 
But  the  exi|{eucy  of  a  particular  case  may  re- 
quire us  to  make  an  exception  where  justice 
would  be  defeated  unless  a  commission  were  at 
once  issued.      And  the  practice  in  Chancery, 
of  allowing  interrogatories  before  answer,  af- 
fords an  analogy.    The  object  of  the  late  Act 
was  to  obviate  the  necessity  of  going  to  the 
Court  of  Chancery  for  a  commission,  and  for 
that  purpose  to  give  the  same  benefit  as  might, 
independently  of  the  Act,  be  had  there."  And 
PttUe§on,  J.,  added, — "  Our  decision  is  not  to 
be  taken  as  an  authority  for  saying  that  as  a 
matter  of  course  a  commission  to  examine 
witnesses  may  be  granted  before  issue  joined. 
The  general  rule  remains  unaltered :  a  case  like 
this  is  an  exception.''    The  rule  was  therefore 
^scharged.     Finrnep  v.  Beesiey,  17  Q.  B.  86. 


PRACTICE  ON  CLAIMS. 

OKCBBB  FOB  IMMBDIATB  8ALB  UNDBB  15 
k  16  VICT.  C.  86,  8.  48.  —  PAYMBNT. — 
F0BBCLO8UBB. 

This  was  a  claim  by  a  mortgagee  against 
the  parties  entitled  to  the  equity  of  redemption 
in  certain  copyhold  premises,  and  prayed  pay- 
ment of  the  mortgage-moneys  with  interest  and 
costs,  and  in  default  thereof  for  a  sale,  or  if  the 
Court  should  not  think  fit  in  the  first  instance 
to  direct  a  sale,  then  for  a  foreclosure.    The 
defendants  bad  been  serred  and  had  entered  an 
tppearance,  but  did  not  appear  at  the  hearing. 
On  a  motion  for  a  decree  for  an  immediate 
tale  under  the  15  k  16  Vict.  c.  86»  s.  48,  the 
Vice-Chancellor  Stuart  said,—"  Upon  looking 
St  the  language  of  the  48th  section,  the  effect 
of  the  enactment  is  to  supply  something,  the 
absence  of  which  was  often  the  occasion  of 
BxtKme  injustice,  delay,  and  expense,  without 
answering  any  useful  purpose;  I  mean  a  power 
in  the  Court  to  direct  a  sale  in  lieu  of  fore- 
closve.    In  this  case»  however,  I  am  asked  to 
nskesn  immediate  decree  for  a  sale,  in  the  ab* 
**"^M  of  the  two  parties  who  are  the  owners  of 
^  equity  of  redemption,     •     •     •     Inthe 
^«w  of  a  Cottit  of  Equity^  the  owner  of  the 


equity  of  redemption  has  been  always  con- 
sidered  as  entitied  to  an  account,  and  an  op- 
portunity to  redeem  his  estate,  before  he  is 
bound  absolutely.  *  *  *  I  shall  there- 
fore direct  the  chief  clerk  to  take  an  account  of 
the  debt,  interest  and  costs ;  appoint  a  month, 
within  which  payment  is  to  be  made ;  and  in 
default  of  payment  order  a  sale  under  the  di- 
rection of  the  Court."  Smith  v.  Bobinson,  1 
Smale  8c  G:  140. 

INQUIRY  AT  HBARIKO  AS  TO  PABTIB8  IN- 
TBRBBTBD  UNDBB  MORTOAGOB's  WILU 
ON  APPLICATION  OP  BQUITABLB  MORT- 
GAOBB. 

A  claim  by  the  equitable  mortgagee  of  real 
estates  prayed  an  account  of  the  rents  and 
profits  received  by  a  deceased  trustee,  and  by 
his  heir  who  disclaimed,  and  for  the  appoint- 
ment of  new  trustees ;  and  at  the  hearing  he 
asked  for  an  inquiry  to  ascertain  the  parties 
interested  under  the  mortgagor's  will.  The 
Vice-Chancellor  Stuart  said,—"  None  of  the 
eestuu  que  trust  are  parties  to  this  claim.  I 
am  asked  at  the  bar  to  direct  expensive  in- 
quiries at  the  instance  of  a  party  who  has  only 
a  redeemable  interest,  and  may  therefore  be 
paid  off,  in  which  case  there  would  be  no  one 
by  whom  the  costs  of  those  inquiries .  could  be 
borne.  The  claim  may  perhaps  be  amended 
by  making  some  of  the  ceituU  que  truet 
parties.  I  cannot  at  present  make  the  order 
which  is  asked."  WetktriU  ▼.  Qarbuit,  I 
Smale  8c  G.  124. 


QUERIES  ON   ATTORNEYS'  CER- 
TIFICATES. 

BBNBWAL  OP  CBBTIPICATB. 

I  OBTAiNBD  an  order  for  the  renewal  of  my 
certificate  in  August  last,  being  then  in  trea^ 
for  a  partnership,  but  which  was  afterwards 
abandoned.  I  have  never  acted  on  the  order* 
Can  I  make  it  available  for  this  vear  ?— never 
having  practised  since  the  date  ot  the  order. 

T, 

[The  order  granted  in  August  last  was 
available  only  for  the  current  year  which  ex- 
pired on  the  15th  November.  The  usual 
notices  must  be  renewed,  and  an  affidavit 
made  in  support  of  the  application  for  a  new 
order — Ed.] 

POLICB  COUBT  PBACTIOB. 

I  was  admitted  and  enrolled  as  an  attorney 
in  the  Superior  Courts  last  Michaelmas  Tepn, 
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Mid  am  now  the  manwng  clerk  of  a  solicitor. 
AmoDf^Bt  other  business  to  which  I  have  to 
attend  in  his  behalf,  is  that  of  appearing^  in 
and  advocating  ca<es  at  the  Police  Court  and 
Petty  Sessions  of  Magistrates*  Is  it  necessary 
that  I  should  take  out  a  certificate  in  order  to 
entitle  me  to  be  heard  on  these  occasions  ? 

J. 

[Under  the  6  &  7  Vict  c.  73,  s.  2,  no  per- 
son can  act  as  an  attom(*y  in  any  matter 
before  any  justice  or  justices,  unless  duly 
qualified  as  such ,  attorney.  The  person  so 
acting  without  authority  would  be  liable  to 
be  prosecuted  for  the  misdemeanour.  The 
magistrate  may,  however,  hear  the  autho- 
rised clerk  of  an  attorney  who  has  been  duly 
admitted  and  obtained  his  certificate.  The 
danger  of  granting  such  permission  is,  that 
unfortunately  some  of  the  needy  practitioners 
allow  their  names  to  be  used  by  persons  who 
commit  acts  of  malpractice.  On  the  other 
hand,  where  a  respectable  attorney  may  be 
unable  to  attend  personally  on  a  given  occa- 
aon,  it  would  be  a  hardship  to  refuse  a  hear- 
ing to  his  managing  clerk.— Ed.] 


SELECTIONS    FROM    CORRE- 
SPONDENCE. 

NUI8ANCB.-— GAS  WORKS. 

Until  within  the  last  10  years,  the  site  of 
the  present  Phoenix  Gas  Works  on  the  south 
sidd  of  Kennington  Lane,  Vauxhall,  formed  the 
nesenroir  of  the  then  Vauxhall  Waterworks 
Company.  That  company  having  formed  a 
junction  with  the  Southwark  Waterworks,  the 
site  of  the  reservoir  and  some  adjacent  pro- 
perty was  sold  to  the  Phoenix  Gas  Company, 
where  gas  has  been  since  constantly  manufac- 
tured at  no  little  inconvenience  to  the  neigh- 
bourhood from  the  offensive  and  palpably 
injurious  smell  occasioned  thereby. 

This  gasometer  the  Phoenix  Companv  por- 
pose  to  remove,  and  to  construct  another  of 
mueh  larger  dimennons,  it  is  said  the  largest  in 
England,  on  the  site,  and  for  which  they  are 
now  digging  out  the  foundation,  whereby  the 


nuisance  will  be  very  considerably  increased, 
—in  consequence  many  of  the  inhab.tanls 
hare  given  notice  to  ouit  their  bonses,  which 
will  remain  untenanted,  much  to  the  loss  of  the 
landlords. 

Is  the  company  liable  to  an  action  or  in- 
dictment, or  both,  for  the  nuisance,  and  will 
they  be  amenable  to  an  action  for  damafres  at 
the  suit  of  a  landlord  for  any  consequential  de» 
rerioration  to  his  property  or  loss  of^  rent,  and 
will  a  Court  of  Equity  grant  an  injunction  to 
restrain  the  company  from  erecting  and  carry- 
ing on  such  a  work,  so  injurious  to  the  health 
of  the  inhabitants  in  a  very  populous  district? 

Civis. 


COTTNTT    COURT  FBBS. 

I  trust  you  will  not  fail  to  reiterate  IjotA 
Brougham's  statement  in  the  House  of  Lords, 
on  the  authority  of  a  respectable  city  solicitor, 
that  the  costs  of  recovering  a  debt  of  1 4/.  3t.  Cd, 
in  the  Middlesex  County  Court  amounted  to 
71.  5«.  9d,,  although  an  undefended  case,— 
aliove  50  per  centl—and  that  in  the  Court  of 
Queen's  Bench  the  /ees  would  only  have  been 
30^.,  and  perhaps  only  Its.  6d,  In  another 
case  of  trespass,  5/.  was  claimed,  and  a  verdict 
etmsented  to,  but  the  Court  fees  were  8/.  Ot.  M 
In  a  third  case,  10/.  Of.  td.  was  charged  ss 
Comrifees  on  a  claim  of  18/.,  and  6/.  in  addi- 
tion expended  in  recovering  the  debt,  makiof 
a  cost  of  16/.  to  recover  18/.,— 10/.  of  which 
was  extorted  as  Court  fees.  The  whole 
County  Court  fees  in  the  kingdom  smounted 
to  275,000/.,  while  the  fees  of  the  Court  above 
had  been  reduced  to  50,000/. !  1  Comment  ii 
useless. 

Individually,  I  prefer  suing  in  the  Queen's 
Bench  for  a  debt  under  20/.  and  loiie  the 
costs, — having  only  a  very  few  shillings  to  dis- 
burse,— to  suing  in  tho^chmp  Court — by  whick 
I  save  the  annoyance  of  six  or  seven  hours'  at- 
tendance and  loss  of  time.  This  reminds  me 
of  a  great  evil  in  those  "  cheap  and  nasty" 
Courts,— wh^  are  some  250  to  350  cases  fixed 
for  adjudication  in  one  day  ?  it  is  utterly  im- 
possible that  they  can  have  doe  attention;  and 
at  three  o'clock  the  cases  are  hurried  on  and 
disposed  of  in  a  way  that  I  am  ashamed  of. 

I  was  for  a  quarter  of  a  century  a  Commif- 
sioner  in  the  Southwark  Court  of  Requests. 
An  Old  P&actitiokib. 


ADMISSION  OF  ATTORNEYS. 


^fitttni's  15titr|. 

RBNBWBD   NOTICB8   OF  ADMISSION. 

.On  the  hut  Bag  f^Easter  Term^  1854,  of  Persam  who  gm§  Notice  of  Admiesum  for  W&r$ 
Term,  1854,  pursuant  to  Rule  of  Court  of  H.  T.,  1853. 

Clerks'  Names  and  Addresses.  Ts  whom  Articled,  Assigned,  ^. 

Amery,  H.imrf  Dickcn^eB,  StovbndcB;  Peck. 

ham;  14,  Everett  Street     .        .        .    ,    .  R.  Price,  Stourbridge. 
Arandd.  Robert,  9,  Suffolk  Place,  Isfiogtoji;     J.  B.  Girdlestoue,  Pontefimcts  B.  MMini 
■   Pbotelraet  •       •       «•.      •« 
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Clerks*  Names  and  Addresses.  "       to  whom  ArticCed,  Assigned,  ^c, 

Battye,  Jolin,23,  GrtnTiUe  Sq.;  Huddew6cid  ;J..C..Fenton.  Hudder$field. 
Chambers*  Rt.  Phillips,  6,  South  Sq. ;  Gray*8    |£.  Mnllins,  Tokenhoose  Yard;  R.  PaddiflOD, 

Inn;  Swinton  Street  .        •        .        «'     T«»keuhouse  Yard. 

Coulcher,  Coopsr,  31»  Swinton  St.;  Qray^a     M.  Coulcher,  Dowabara  Market;  G.  Plafcteii» 

Inn  Road  ;  Albert  Terrace  .        .        .       Lynn ;  F.  R.  Partridge,  Lynn. 

Craven,  Abraham,  12,  Compton  Street,  Bast, 

Brunswick  Square ;  York  .        .        .  E.  Peters,  York. 

Croome,  Alexr.  Swayne,  The  Rectory,  Beth- 

nal  Green J.  Slarmer,  Wainflcet. 

Daviee,   Rees  Thomas,  39,  Dorset  St.,  Port- 


man  Sq  ;  Cecil  St. ;  Neath  and  Swansea 
Dinn,  Henry,  14,  Stockwell  PL,  Stockweli 

Edwards,  Thos..  12,  Clayton  PI..  Kennington 
Head,  John  Henry  Horsford,  17,  Bridge  water 

Square  .      *  . 

Hillman,  Edw.,  The  Clift,  near  Lewes     . 
Lo^an,  Alexr.  Crosby,  29,  Henrietta  Street, 

Dalby  Terr.,  City  Road 
Morley,  Ebenzer  Cobb,  Brentford ;  Kingston- 

upon-HuU 

Peren,  Rt.  Burchall,  South  Pethcrton ;  Alfred 


J.  J.  Price,  Swansea. 

W.  H.  Englebeart  aod  R.  Breeze,  Great  Knight 

Rider  Street. 
J.  Strutt,  Buckingham  Street. 

R.  T.  Head,  Exeter. 

J.  T.  Auckland,  The  Ciifl'e,  near  Lewes. 

J.  S.  Robinfton,  Sunderland. 


C  H.  Phillips,  Kin^ston-uponHull. 

H.  B.  Peren  and  J.  B.  Hay  ward.  South  Pether- 

Place ;  Everett  Street ton ;    W.  H.  Wright,  and  J.   Kmgsford^ 

Essex  Street. 
Rudge,  Edm.,  jnn.,  Norfolk  Villas ;  Tewkes- 
bury ;  Chepstow  Pi  ;  Lower  Calthorpe  St. .   J.  Thomas,  Tewkesbury. 
Rush,  Edward,  1,  Craven  Hill,  Bayswater       •  J.  R.  Rush,  Austin  Friars. 


Simms,  Frederick,  Momiogton  PI. ;  Feather- 

.    stone  Bldgs. ;  Frederick  Street    . 

Smith,  John  Wm.,  44,  Great  Russell  Street. 

Bloomsbury;  Gravesend     . 
Thompson,  John,  8,  Judd  Place,  East;  New 

Road ;  Whitehaven     .... 
Wadeson,  James  Weyman,  Romford 


G.  HodkinsoQ,  Worksworth. 

Hilder  and  Arnold,  Gravesend. 
J.  Mnsgrave,  Whitehaven;  P.  Wright,  Liver- 
pool. 
.    S.  J.  Wadeson,  Austen  Friars. 
Wild,  James  Ansteyi  9,  Montpellier  Villas,     J.Mackrell,  Cord wainers*  Hall;  W.M«Hacon, 

Stockwell  Fenchuirch  Street. 

Woodward,   John    Hawkes,   Pershore,  Fre- 
derick St. ;  Bedford  Street   .       .        .        .   W.  W.  Woodward,  Pershore. 

Added  to  Last  pursuant  to  Judges'  Orders. 

Brutton,  Wm.  Courtenay,  15,  Great  James 

St.,  Exeter;  Southampton  Row  .  .  H.  Ford,  Exeter;  C.  Brutton,  Exeter. 

Everest,  William  Alexander,  Epsom        •        .  W.  Everest,  Epsom. 

Lomax,  Richard,  Bolton  St.,  Piccadilly ;  Bury  A  Grundy,  Bury. 

Preston,  Richard  Montagu,  Chester        .        .  T.  Tyrrell,  Guildhall. 


RENEWAL  OF  CERTIFICATES. 

HoIU  €nuct. 
hi  Easier  Term,  185  i. 
Barber,  Wm.,  Hen.,  26,  Surrey  St,  Strand. 

Os  the  25th  April,  pursuant  to  Judge s  Order. 

Eliot,  James,  28,  Morpeth  St;  Wakefield; 

PentonPhwe;  8t  Paul's  Place ;  Princes' Row. 

hast  day  qf  Easter  Term. 
Rale,  Geo.,  16,  Southaaptoo  8t,  FitiroyS^. 

^ort  the  Judge  at  Chambers,  on  the  I2tk  Mag. 
1864, 
Atkins,  John,  Jan.,  9,  York  Terr.,  Peekham ; 
^pcom;  and  abroad. 


Arden,  Charles  Frederick,  Weymouth. 

Bovs,  Alfred  William,  2,  Ponsonby  Terrace, 
Vauxhall ;  Trinity  Square. 

Duerdin,  John,  Upper  Wobum  Pl.«  Euston 
Square. 

Dawson,  R.,  20,  Park  PL,  Manchester  Terr^ 
Islington ;  Kentish  Town. 

Dickenson,  Edmund  Allgood,  2,  Montanaa 
Place,  South  Lambeth;  Nicholas  Lane,  and 
Bush  Lane,  City. 

Fletcher,  Robert  Thomas, King  St,  Chelsea; 
Bedford. 

Gunston,  Will.  W.,  East  Moukey;  4,  On- 
slow Square,  Brompton. 

Higgmbottom,  Robert  Hall,  Nottingham. 

HolUngsworth,  John,  Ware,  Herts. 

Lee,.  Alan  John,  27.  Lincoln's  Inn  Fields. 

Marshall,  J.T.,  1^,  Southampton  St.  Strand; 
Beckenhsm,  Kent 

Mori^an,  J.  -Natfaanieh  Llandovery. 


43^  Remewal  of  Cerii/eaiei.'^Atiomejit  io  be  Admiiitd, 

WiUiM,  Georgci,  9.  Tower  Street;  Fendmnii 
Street. 
Williams,  Joseph  Bavnton*  BristoL 
Wood,  Cornelias,  Upper  Brooghtoo, 


Newington,  A.  T.,  8»  George  Street^  Portman 
S(^;  Victoria  Road. 

Peacock,  Lewis,  19,  Hitch  St.,  Ecclestoo  Sq, 

RemRiin^on,  Reginald,  Rochdale. 

Wilkinson,  John,  106,  Mount  St.  Grosvenor 
Sqi 


Manchester. 
Wright,  Arthur,  Leamington  Prion. 


ArrORNEYS  TO  BE  ADMITTED. 


Trinity  Term,  1854. 

Ckrks*  Names  and  Residences,  To  whom  Articled,  Assigned,  4rc. 

Addison,  Thomas    Husa«*ll,  40,   Hoi  ford-square, 

Peoioiivitle;  ami  Solnim         ....   T.  Hustwrick,  Sohani 
Addiaoo,  Wm.  Rd.  Oliver  C,  40,  Holford  Square, 

Pentonville  ;  am!  Soham  ....    T.  Ilustwick,  Sobam 

Alder.  William,  5.^,  Heibert-»tre«t,  Hoxton;  snd 

Hur»tburoe  Tarrant  •        .         .         .    H.  Pootner,  Andorer 

Austin,  James,  31,  St.  MnrtinVst..  Leicester-aq.   ,    U'm.  Hen.  Austin.  ."Si,  St.  Msrtin's-st.,  LeioeateF4q. 
Bsrker,  Charles  Henrv,  St,  LincolnVinn-fie.lds       .    J.  Bowker,  Grny^a  ioo-square 
Beaumont,  Robert,  Piidaev;  and  Haatings    .        •    C«Ciougii,  Uru'ilibrd,  Vurkshire 
Benboir,  Clifton,  9,  Powis-place,  Great  Ormond- 

street;  and  Covrlev,  neur  Uxbndgs        .        «    .1.  H.  Benhow.LincolnVinn 
BUdcow,  Valentine  Budd.^6,  Percy-circus,  Pen-      Thomas  Morris,  Warwick;    E.  K.  BIyib,  7,  Ser- 

tonville;  6, Uevonshire-at.ylstingrton;  Warwick       jeaut'a-ioa 
Brittan,  Henrr,  jun..  27,  Frederick-street,  Gray's- 

inn-road ;  and  Bristol H.  Rrittnn,  Bristol 

CsDham,  Henry  Crubb,  Deptford  ;  and  Sudbuiy     .   G.  W.  Andrews.  Sudbury  ;  F.,S.  Goaling,  GrsyV 

inn-squnre 
Csrr,  Edward  Stat tcr,3S,Glottcester-pl., Hyde-park   John    Newbold,    41,  Bedford-row;    A.  S.  Field. 

Leamington 
Carter,  Hanwell  Holmes.  Nottingham     .        .         .    C*  I !•  Clarke,  Kottingliam 

Chapman,  Lawrence  Foster,  Old  Friars,  Richmond    B.  Field,  Linooln's-inn ;  H.Toogood,Psrl]aiBeBt-iL 
Charsley,  Geo.  Allington,  20,  Argrle-sq..  Kings-  ^ 

cross ;  Lincoln*s-iun-fields  ;  and  Amersbam    •    F.  Charsley,  Amersbam 
Christie,  John,  Leeds    •        .         .        •        •        .    R.  K.  Payne,  Leeds 

Clegg,  Alfred,  Manchester William   Broome  Parker,  Jsn  yr   alt  Llssdalds^ 

r)t>nbigb8hire 

Clough,  James,  Pontefrsct W.CIough,  Pontefrsct 

Cockeram,  William  Philip,  98,  Guildford-street ; 

Csltborpe-street ;  and  Salisbury     .        .        .    H.  R.  Hodding.  Salisbury 
Cooper,  Robert,  Heighsm,  Norwich       .        .        .    Arthur  Dalrymple,  Norwich 
Da?ies,  George  Thomas,  1.5,  Compton-st.  Kosf, 

Brunswick-square;  and  Aahby*de-ia-Zoueh    .    W.  Dewes,  Ashby-de-la-Zoach 
Denbigh,  Joseph  Simpson,  Bradford,  Yorkahire    •   J.   Clsmn,    Witherby  ;    D.  Rycroft,    Bradford^ 

Yorkshire 
Dickinson,  Jno.  Abraham,  8,  Duke-st ,  Portland-pl.    D.  S.  Bockett,  Lincoln*s-uin-fielda 
Dormsn,  Thomas,  5,  Doddington-grere,  West  Ken-   • 

nington ;  and  Old  Jewry        .        .        .        .J.  Crosby,  Old  Jewry 
Drawbridge,  William,  38,  Edwsrd-street,  Hamp- 

stead-road;  and  Honley J. C.  Laycoek,  Huddersfield 

Ensor.  Thomas  Henry,  Worcester  .        .        .        .A.  Cutbbertson,  Neath ;  T.Bomeby,  Worcsatir 
£?eraU,^John,  jun.,  59,  Gt.  Coram-st.,  Brunswick- 
square;  Nottingham;  and  Wilmot-btreet        •    J.  Bowley,  Nottingham 
Floyd,  Cookson  Stephen,  jun.,  Huddersfield   .        .    Cookson  Stephenson  Floyd,  seo.^  Hudderslirid 
Ford,  £gerton,t6,  Suffo!k-st,  Pall  Mall ;  8,  Hen- 

riettn-st.,  Covent-gard  n         •        ,        .        •    George  S.  Ford,  HenrietU«street 
Fowdeo,  Matthew,  Cbeadle,  Chester;  14,  Myd- 

dletoo*squar«  .        • John  Worthingtoo,  Cbeedle 

Gething,  Henrv,  11,  Millman-st. ;  and  Grantham  •    F.  Malim,  Grantham 

Gregory,  Charles,  Hainpstead        •        «        •        .    E.  Lambert,  John-atreet,  Bedford-row 

Griffith,  William,  Much  Wenlock  .        .        .        .    A. Phillips, Shiffbal 

Harris,  James  Raymond.  50,  Wbarlon-st.,  Peuton- 

rille;  Raker-st reet,  Plymouth «        .        .        .   J.  Kelly,  Plynouth 
Hsyward,  Charles,  37,  Burton-crescent;  f5,  Lin- 
coln Vinn -fields;  and  Brackley  .        •    A.  Hsyward,  Braeklej 
Hele,  Thomas  Shirley,  2.  Millman-st ,  Guildford-st.    J.  C.  Tozor,  West  Teignmoeth 
Hemsman,  John  Rd.  Mills,  f,  Windsor-terrace, 

City-rood  ;  and  Ezatar  •        .        ,        .        .J.  Stogdon,  Exeter     ' 
Hill,  Stephen,  Jan.,  18,  Perey-clrcus,  PentooTiile  ; 

and  Salisbary         ,       «       •       ^       «       ,   S.  Hill,  sen.^  Salisbury 
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CUrkt^  Homes  and  Eetidenees.  "  To  whom  JkrHeUd^  AeeigHed,  4^.    .     v 

Holt,  Cbarles,  j  on.,  «50,  HigJi  Holboni ;  S5,  King- 

stiMt ;  54,  Holborn-liill ;  Coventry  .   Jofiatbui  Holt,  Corentry 

Jaekunmn,  Wtltimn  Batlej,  tT,  LiverpoQl-ftreet, 

King'mF-eromm  ;  and  Ipswich     ....   S.  B.  JaekMnuiv  Ipswich 
Junes,  Georire  Frederick,  7,  Hereford*st»  Bromp-     G.  P.  WngrRe.  fiirminghem ;  A.  B.  Cowdell,  Rsj- 

too ;  and  Bdghaeton        •        .        .        •       •       mond-buildangt 
Kajr,  John  Daoniog,  11,  Union-square,  Islington^ 

and  Leeds J.  Dunning,  Leeds 

Keigbley,  Samuel  Jagger,  Compton-st.  East;  Hali- 
fax; Tbornhill-creseent,  Grace-street  .    £.  M.  Warell,  Halifax 
KiikVank,  John»  18,  Lower  Caltborpe-street ;  and 

Granville-aquare G.G.Moonsej,  Carlisle;  G.M.Gray,  SUple-inn 

Leeeir,  l^'illiam  Manning,  5f ,  Upper  Korton-st., 

roTtland  •  place ;  and  Tokenhoase>yard    .        .  R.  Cole,  Upper  Norton-street 
Lamb,  John  Workman,  3,  Goulden-terrace,  Isling- 
ton ;  Soley -terrace ;  and  Wortiog  .        .        •  G.Lamb,  Basingstoke 
Lindna,  Henry  William,  5.  Sootb-sq.,  Gray's-inn  .   R,  Hare,  South-squaie 
Lloyd,  William  Henry,  48,  Park-st.,  Grosrenor- 

sqnare  ;  Norfolk-street ;  and  Russell-sqaare  •  W.  J.  Wbyte,  Rossell- square 
Marahall,  William,  Ashton-undei^Lyne  .  .  .  •  J.Brook8,Ashton-under-Lyne 
Keriton,  Edward  Bosick,  Colney-batch  .  •  Lee  and  Pemberton,  LincolnVinn-fields 

[To  be  continued.] 


RECENT   DECISIONS    IN  THE  SUPERIOR   COURTS. 


fLsttt  Cbxnttllor. 

Re^MM  V.  Eaetern  Archipelago  Company,  April 
20,  1854. 

LSTTBES  PATBNT  OF  INCORPOBATION. — 
CAKCBLliATION  OF  XNBOLMBNT  AFTBR 
FINAL  JUDOMBNT  AT  |«AW.— PBTITION 
TO  STAY. 

Held,  that  upon  judgment  of  the  Exchequer 
Chamber  a  firming  the  Judgment  of  the  Court 
qfQueen*9  Bmchfor  the  Crown,  in  an  ac' 
iitm  of  SCI.  fa.  to  annul  certain  lettere  pa- 
tent of  incorporation  to  a  company,  the 
eaneelUng  of  the  enrolment  in  the  Court  qf 
Chancery  i$  minieterial,  and  a  petition  waa 
accordingly  refused  to  stay  the  proceedings 
until  euch  time  as  the  ffleaswre  of  the  Crown 
■»  respect  of  a  memorial  and  petition  pre* 
seized  to  her  Majesty  should  have  been  de» 
dared. 

It  appeared  that  an  action  of  sd  fa,  wai 
un>agbt  at  the  suit  of  the  Crown,  on  the  infor- 
mation of  Sir  James  Brooke,  to  annul  certain 
letters  patent  of  incorporation  granted  to  the 
Eastern  Archipelago  Company,  and  that  the 
u>Qrt  of  Queen's  Bench  had  given  judgment 
therein  for  the  Crown  (reported  1  Ellis  &  B. 
310).  There  waa  a  writ  of  error  from  this  de« 
Cttiooy  hut  on  November  22  last,  the  judgment 
of  the  Court  of  Queen's  Bench  was  affirmed 
(reported  23  Law  J.,  N.  S.,  Q.  B.  82).  This 
petition  was  now  presented,  praying  that  all 
u^e  proceedings  thereunder  might  be  stayed 
?ntil  such  time  as  the  pleasure  of  the  Crown 


^  Kspect  to  a  memorial  and  petition  presented 
w  her  Majesty  in  Nov.  last,  for  the  Attomey- 
Y^eral  to  enter  a  nolle  prosequi,  should  be 

^  and  Freeling  in  support ;  C.  Eoupell  and 
ft  ft  ^^^*  contri,  cited  Bynuer  v.  Meginam, 
V  H.  B.  523,  aad  that  the  cancellaUon  of  the 


enrolment  by  the  Lord  Chancellor  was  purely 
ministerial. 

The  Lord  Chancellor  said,  that  according  to 
the  case  cited,  the  final  judgment  in  the  Court 
below  put  an  end  to  the  case  as  to  the  validity 
of  the  charter,  and  that  nothing  remained  to 
be  done  but  the  ministerial  act  of  having  it 
brought  into  this  Court  to  be  cancelled.  The 
petition  would  therefore  be  refused. 

WLsftn*  3tunitti. 
Wing  V.  Harvey.    April  20,  1854. 

POLICY  OF  INSUBANCB.  —  CONDITION  FOB 
AVOIDANCB  ON  GOING  ABBOAD  WITHOUT 
LICBNCB.--WAIVBB  BY  BBCBIPT  OF  PBB- 
MlUMt. 

The  agents  of  an  insurance  qfice  received^  the 
premiums  on  a  policy,  to  which  a  condition 
was  attached  fir  its  avoidance  on  the  as* 
sured  going  beyond  Europe  without  the  di" 
rectors*  Ueenee,  notwithstanding  he   had 
gone  to  Canada  without  s$teh  licence,  of 
which  fact  the  agents  were  aware,  and  the 
premiums  had  been  from  time  to  time  for» 
warded  to  the  qfice  in  London :  Held,  that 
the  receipt  amounted  to  a  waiver  of  the 
forfeiture. 
This  was  a  creditor's  claim  to  recover  from 
the   Norwich    Union  Assurance  Office    the 
amount  of  two  policies  of  insurance  eflfected  by 
him  in  1829  on  the  life  of  a  Mr.  William  Ben- 
nett tor  secure  a  debt.    It  appeared  that  the 
insurance  was  made  through  the  defendanta* 
agent  at  Bury  St.  Edmunds,  with  a  condition 
indorsed  that  it  would  become  void  by  the  per- 
son insured  going  out  of  Europe  without  the 
defendants'  licence^  and  that  Mr.  Bennett  had 
in  18339  on  becoming  embarrassed,  gone  to 
Canada  without  obtaining  such  licence.    Hie 
plaintiff,  however,  continued  the  payment  oC 
the  premiums  to  die  agent  and  his  successor. 


JkfMrior  (hmrUs  iMnif  iKuHcm.-^RtUt.'^V.  C.  JCMe««fgi. 


who  it  was  admitted  were  aware  that  Mr.  Ben- 
nett wag  abroad,  where  he  died  in  1849. 

Gkuse  and  Fuoks  in  aapport ;  MaUnt  and 
Roaers,  contr^. 

The  Lords  Justices  aaid,  that  as  tbe  pre- 
iiinms  on  the  policies  had  been  received  hj  the 
defendants'  agents,  upon  the  faith  of  the  po. 
lieies  continuing  to  be  subsisting  and  effectual, 
notwithstanding  Bennett's  departure  to,  and 
residence  in  Canada,  and  had  been  from  time 
to  time  transmitted  to  the  defendants  and  re- 
tained by  them  witliout  objection,  they  were 
bound  by  such  payments  as  if  made  to  them 
personally,  whether  the  agents  informed  them 
or  not  of  the  true  state  of  circumstances ;  and 
there  was  therefore  a  wairer  of  the  forfeiture. 


Msauv  at  tbe  Ham. 

Oust  V.  Goring,     Feb.  14 ;  April  19,  1854. 

WILL.  —  CONSTRUCTION.  —  SCOTCH  HBRIT- 
ABLB  BONO. — SECURITIES  FOR  MONEY. — 
DOMICILE. 

To  tfeeure  a  sum  of  2,400/.,  an  EugKsli  bond 
and  a  Scotch  heritable  bond  were  given, 
both  the  borrower  and  lender  being  English^ 
and  domiciled  in  England:  Held,  thai  al- 
though, according  to  the  Scotch  law,  the 
heritable  bond   was   descendible  as  real 
estate  to  the  heir,  it  passed  under  a  devise 
in  a  will  made  by  tke  lender  in  England 
under  the  words  "  securities  for  money  ** 
as  personalty, 
A  BOND,  dated  in  March,  1841,  was  given 
by  Viscount  Alford  to  Mr.  W.  Goring  Rideout, 
to  secure  the  payment  of  a  sum  of  2,400/.  with 
interest  at  4l  per  cent.,  and  which,  it  appeared, 
was  an  English  bond  in  the  common  form,  and 
afterwards  a  Scotch  heritable  bond,  with  inter- 
est at  5  per  cent.,  was  given  to  secure  the  same 
•mount,  although  a  different  day  of  payment 
was  fixed.    It  appeared  that  both  the  borrower 
and  lender  were  at  the  time  resident  and  do- 
miciled in    England,    and  a  question    arose 
whether  the  bond  passed  under  the  words  of 
^securities  for  money"   contained  io  a  will 
made  in  England  by  Mr.  Rideout  as  person* 
alty,  or  whether  it  passed  according  to  the 
law  of  Scotland  to  the  testator's  heiress-at-law. 
R,  Palmer  and  Green  for  the  plaintiff;  IJoyd 
md  W.  liislop  Clarke  for  the  defendants. 

Cur.  ad,  vult. 
The  Master  of  the  Rolls  sud,  that  according 
to  the  case  of  Duchess  of  Buccleugh  v.  Hoare,  4 
Madd.  4.67,  the  bonds  passed  to  the  legatee 
and  not  to  the  heir. 


Finn  r.  Smvory.    March  21,  32;   April  19, 

1854. 

WILL. — CONSTRUCTION. —  ESTAT«  TAIL  IN 
FREEHOLDS  AND  FOR  LIFE  IN  PERSON- 
AViY, 

A  testator  gave  all  his  leasehold  and  freehold 
estates  in  trust  for  his  three  daughterm— 
the  I'ea/a  and  profits  arising  therefrom  o«/^, 
qfter  paying  all  ground  rents,  repairs,  and 


expamsea  apptrtsdmng  thereto,  efM/  elm 
and  share  alike,  to  be  divided  quarterljf  or 
offener,  if  his  executors  shomld  tkink  fit. 
He  then  gave  dOt.perammuM,  in  hmg  and 
new  annuities,  to  his  daughters,  share  and 
share  aHhe,vig„WL  per  emumm  each.    He 
then  directed,  that  if  either  of  them  skoald 
die,  leaving  no  lawful  chUd  or  ekiUren,itr 
share  should  go  to  the  surviving  daugkten, 
equal  share  and  share  aHke,for  them  end 
his  heirs  for  ever.    There  was  a  bequest  pf 
the  residue  and  the  proceeds  of  the  safe  &f 
the  personalty  to  the  dauyhters  and  their 
heirs  for  ever :  Held,  on  cotutruction  of 
the  will,  that  the  daughters  took  an  estate 
tail  in  the  freeholds  and  am  estate  for  life 
in  the  personalty,  with  remainder  aeer  to 
their  children. 
The  testator,  by  hie  will,  gave  on  trust  for 
his  three  daughters,  all  his  leasehold  and  free- 
hold estates,  —  the  rents  and  profits  arisin)^ 
therefrom  only,  after  paying  all  ground  reots, 
repairs,  and   espenses    appertaining   thereto, 
equal  share  and  share  alike,  to  be  divided 
ouarteriy  or  oftener  if  his  executors  should 
think  fit.     He  then  gave  60/.  per  annum  in  the 
long  and  new  annuities  in  the  Bank  of  Eng- 
land to  his  daughters,  share  and  share  alike, 
namely,  20/.  per  annum  each;  and  directed, 
that  if  either  of  them  should  die  leaving  no 
lawful  child  or  children,  her  share  shouUl  ^ 
to  the  surviving  daughters,  equal  share  and 
share  alike,  for  them  and  hia  heirs  ibr  ever; 
and  he  then  gave  to  his  daughters  the  whole  of 
his  residuary  estate  and  the  proceeds  arisiog 
from  the  sale  of  his  personal  proper^,  for  the 
whole  and  sole  use  and  benefit  of  his  daagbten 
and  their  heirs  for  ever.      It  appeared  that 
Sarah,  one  of  the  daughters,  had  married  the 
plaintiff,  and  had  died  leaving  issue,  and  a 
Question  now  arose  as  to  the  construction  ot 
the  will. 

R,  Palmer,  Prendergast,  Martindale,  L.  Hof- 
man,  and  H.  Bonham  Carter  for  the  several 
parties. 

The  Master  of  the  RolU  said,  that  the  be- 
quest was  identical  with  that  in  Forth  v.  Ckup- 
man,  I  P.  Wms.  663,  and  that  the  daogfaten 
took  an  estate  tail  in  the  freeholds,  and  ao 
esute  for  life  in  the  personalty,  with  remainder 
over  to  their  children. 


9tce«Cl)«iallor  ftiiOierKfs* 
Wodehouse  v.  HTodehouse.    April  30,  \96L 

WILL.— aETTLEMENT    AFTER    0AT«  C* 
ELECTION. 

After  the  dite  of  the,  testator^s  witt,  ^hrdis 
he  gave  to  his  daughter  one-third  ofkaf^ 
perty,  one-hay  to  be  settled  to  her  npf^ 
use,  and  the  other  half  to  her  ahseim* 
the  daughter  had  married,  and  the  tetteto 
had  settled  on  her  a  sum  of  7,000/.  {J  V" 
peared  that  by  an  unattested  codied  tM 
testator  had  directed  the  7^000/.  /o  ^ 
brought  into  hotchpot  i  Held,  Mj^ 
daughter  was  not  entitled  to  the  7fi^ 
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Mettled^  but  that  it  must  he  taken  as  part  of 
the  property  comprised  in  the  wiU,  to  one- 
third  of  tehich  she  would  be  entitled  as  there- 
in mentioned, . 
Thk  testator,  by  his  will,  gave  to  hia  daugh- 
ter one- third  of  his  property,  and  he  directed 
-tiiat  one-half  should  be  settled  to  her  separate 
we»  aod  the  other  half  should  be  hers  abso- 
hisely.      It  appeared  that,  after  the  date  of  the 
vill,  the  daughter  married,  and  that  the  testa- 
tor settled  on  her  a  sum  of  7>000/.,  and  that  by  a 
eodicii  (nrhich  being  howeverunattested  was  in- 
operative)  he  declared  such  sum  should  be 
brought  into  hotchpot.    A  question  arose  on 
the  testator's  death,  whether  the  daughter  was 
entitled  to  the  7»000/.  settled  as  well  as  to  the 
benefit  of  the  wilL 

Teed,  Bai%  Greene,  and  Horrall  for  the 
■everal  parties. 

The  Vice-chancellor  said,  that  the  7,000/. 
must  be  taken  as  part  of  the  property  com- 
prised  in  the  will,  to  one- third  of  which  she 
would  be  entitled— one-half  absolutely^  and  the 
other  half  settled  to  her  separate  use. 


mitt 'Cianrrllor  VSoolr. 

Ibster  r.  Birmingham,  Wolverhampton^  and 
Dudley  Railway  Company ,  and  Btrmingham 
and  Oxford  Junction  Railway  Company, 
April  19,  20,  1854. 

EAILWAY  COMPANY  ALTSRINO  LBVSL  OF 
■XI STING  ROAD  CONTRARY  TO  AGRRB- 
MBNT. INJUNCTION. 

On  the  purchase  of  land  in  February,  1847,  by 
a  railway  company,  they  agreed  to  mahe  a 
road  upon  the  same  level  as  at  present, 
where  the  owner  passed  to  and  from  his 
brick  kilns.   Although  the  company's  works 
were  of  such  a  nature  as  that  /Ae  plaintiff 
might  have  inferred  they  intended  to  alter 
the  level  of  the  road,  they  had  not  interfered 
with  the  plaintifs  land  until  February  last, 
and  it  appeared  from  the  communications 
the  defendants   had   not  considered   the 
agreement  waived,  but  were  prepared  to  ar- 
range to  get  rid  of  its  requirements:  Held, 
that  under  those  cirenmstamoe  there  was  no 
aequiesetnee,  and  that  the  pknntif  was 
entitled  to  an  injunction,  without  bmng  put 
under  terms  to  try  his  right  at  law. 
This  was  a  motion  for  an  injunction  to  re- 
■train  the  defendants  from  constructing  a  road 
across  their  line  of  railway  at  a  lower  level  than 
that  of  the  road  referred  to  in  the  agreement 
which  they  had  entered  into  on  the  purchase 
of  the  land  in  February,  1847»  from  a  Mr. 
Parkes,  and  whereby  they  agreed  to  make  a 
load  upon  the  same  leref  as  at  present,  where 
the  owner  passed  to  and  from  his  brick  kilns.  It 
appeared  tnat  the  defendants  had  commenced 
BMikiag  the  road  at  a  lower  lerel  by  six  or  seven 
fssi  than  the  original  road,  and  the  plaintiff, 
who  was  heir-at*law  of  the  devisee  under  the 
will  of  Mr.  Pirkes,  having  let  the  hmd  for 
Wilding  parpoees.  the  proposed  violation  of 
the  agrteement  would  be  very  injnrioiis. 
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Cairns  and  .Fbip^er  in  support ;  Bolt  and 
Russell,  contr^  on  the  ground  that  as  the  con- 
veyance did  not  contain  the  condition  in  ques* 
tion,  it  could  not  be  enforced,  and  that  the 
plaintiff  had  acquiesced. 

The  Vice-Chanceilor  Bn6,  that  the  only  ob- 
ject of  the  conveyance  was  to  vest  the  land  in 
the  defendants,  and  could  not  have  the  effect 
contended  for.  The  only  question  was  as  to 
acquiescence.  It  was  contended  that  the  em- 
bankment made  by  the  defendants  so  long  ago 
as  four  years  was  of  such  a  nature  as  that  the 
plaintiff  must  have  inferred  the  defendants  in- 
tended to  alter  the  road.  They  had  not  how- 
ever touched  the  plaintiff's  land  until  February 
last,  and  if  he  nad  applied  before  then  he 
would  have  been  met  by  the  olnection  that  he 
was  too  soon.  It  also  appeared  from  the  com- 
munications with  the  defendants  that  the  agree- 
ment was  not  considered  as  waived,  and  that 
the  defendants  were  prepared  to  arrange  with 
the  plaintiff  to  get  ria  of  the  inconvenience  to 
which  they  would  be  subjected  by  the  agree- 
ment. The  injunction  would  therefore  go,  as 
it  was  in  fact  a  case  of  specific  performance, 
and  the  plaintiff  would  not  be  put  under  terms 
to  try  his  right  in  an  action  at  law. 


€ttuvt  Of  €atamm  fUltnM* 
Chamky  v.  Qundry.    April  20,  1854j 

ACTION  OF  BILL  OF  BXCHANOB.— 8BCOND- 
ARY  BVIDBNCB  WHBRB  LOST  ALTHOUOB 
NON-NBGOTIABLB. 

.  On  the  trial  of  an  action  to  reeomr  tha 
amount  of  a  promissory  note  which  wa#  noi 
a  negotiable  instrument,  it  appeared  to  have 
been  lost,  and  secondary  evidence  thereof 
was  thereupon  admitted.  The  drfendani 
put  in  issue  only  that  he  did  not  mahe  the 
note:  Held,  that  secondary  evideneewae 
properly  admitted,  and  m  rule  nisi  was 
reused  to  set  aside  the  verdict  for  the 
plaintiff. 

This  was  a  motion  for  a  rule  nisi  to  set 
aside  the  verdict  for  the  plaintiff  and  enter  it 
for  the  defendant  in  this  action,  which  was 
brought  to  recover  the  balance'  due  on  a  pro- 
missory note  for  2,000/.  It  appeared  on  the 
trial  before  Cresswell,  J.,  at  the  last  Liverpool 
Assises,  that  the  note  was  not  a  negotiable  in- 
strument, and  that  it  had  been  lost,  whereupon 
secondary  evidence  of  its  contents  was  ad- 
mitted. 

Knowles,  Q.  C,  in  support  on  the  gronnd 
that  as  the  note  was  non-negotiable  it  must  be 
produced. 

The  Court  said,  the  issue  raised  was  simply 
that  the  defendant  did  not  make  the  note,  ana 
that  issue  must  be  established  in  the  same  way 
as  any  other  allegation,  and  if  the  instrument 
was  proved  to  be  lost,  secondary  evidence'  of 
it  could  be  given.  The  rule  would  therefore  be 
refused. 


486 


AnalyUcal  Dignt  of  Cotes :  Htmn  qf  Lordi^AppeaU. 


ANALYTICAL   DIGEST  OF  CA8CS| 

IBLICTSD  AKD  CLABBiriKD   IN  ALL  THB   COURTS. 
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Kottir  of  Eortrtf* 
APPEALS. 

ABANDONMVNT   OF  SHIP. 

See  Freight,  Ship. 

ADMIgSION   AT  BAR. 

Consequent  directions  to  revoke  judgment  he- 
foio.— Remit,  with  directions  to  alter  the  inter- 
locutors complained  of,  and  to  decide  the 
cause  upon  admissions  made  at  the  Bar  of  the 
House. 

In  other  words,  the  Court  helow  required  to 
revoke  its  decision,  not  because  it  was  wrong, 
but  on  account  of  new  evidence  received  in  the 
Court  of  Review  by  consent  of  both  parties. 
Cullen  V.  Black,  1  Macq.  374. 

APPBALABLE   INTBRLOCUTOR. 

Reference  to  accountant. — An  interlocutor 
directing  a  reference  to  an  accountant  may  be 
appealed  against,  under  the  48  Geo.  3,  c.  151, 
«.  15,  although  leave  to  appeal  was  not  granted 
by  the  Court  below,  and  although  the  interlo- 
cutor was  pronounced  without  any  difference 
of  opinion. 

Case  assimilated  to  that  of  a  reference  as  to 
^tlc,  upon  a  bill  for  specific  performance  in  the 
Court  of  Chancery.  North  Bntish  Bank  v. 
Collins,  1  Macq.  369. 

CONDITION   PRBCBOBNT. 

See  Contingent  and  Vested  Interests. 

CONTINGENT  AND  VB8TED  INTERESTS. 

Condition  precedent  or  subsequent. — Public 
policy. — ^A  contingent  gift  or  interest  has  a  real 
existence,  capable,  as  much  as  a  vested  interest 
or  estate,  of  being  operated  upon  by  a  condition 
subsequent,  and  being  made  to  cease  and  be- 
come void. 

The  Earl  of  Bridgewater,  by  his  will,  devised 
very  large  real  estates  to  trustees  to  make  a 
settlement  according  to  the  limitations  men- 
tioned in  the  will.  One  of  these  limitations 
was  "  to  Lord  Alford  for  and  during  the  term 
of  09  years,  if  he  shall  so  long  live ;"  remain- 
der  to  trustees  during  his  life  to  preserve  con- 
tingent remainders ;  •*  remainder  to  the  use  of 
the  heirs  male  of  his  body,  with  remainder,  in 
default  of  such  issue,  to  the  use  of  C.  H.  C. 
for  the  term  of  99  years,  if  he  shall  so  long 
live ;"  remainder  to  trustees  to  preserve  con- 
tingent remainders ;  "  remainder  to  the  use  of 
the  heirs  male  of  the  body  of  C.  H,  C,  sub- 
ject,  nevertheless,  as  to  the  several  uses  and 
estates  so  to  be  limited  to  Lord  Alford  and 
C.  H.  C.«  and  to  the  trustees  during  their  re* 
spective  lives,  and  to  the  heirs  male  of  their 
respective  bodies,  to  the  several  provisoes  for 
the  determination  thereof  hereinafter  contain- 
ed."   The  testator  then  declared,  "  that  in  the 


settlement  to  be  made  pnrsnaiit  to  tbiB  my 
will,  mv  said  estates  are  not  to  be  Hmited  euc- 
oessivdy  to  the  use  of  the  first  and  other  eons 
of  Lord  Alford  or  of  C.  H.  C,  in  tail  male, 
but  to  the  heirs  male  of  thdr  reepective  bodies, 
in  the  words  of  this  my  will,  it  being  mv  inten- 
tion that  the  vesting  of  my  estatea  in  the  heirs 
male  of  their  respective  bodies  shall  be  sus- 
pended during  the  lives  of  the  said  Lord  Al- 
ford and  C.  H.  C.  respectively.*'  The  testator 
then  provided,  "  that  if  Lord  Alford  shall  die 
without  having  acquired  the  title  of  Duke  or 
Marquis  of  Bridgewater  to  him  and  the  h&n 
male  of  his  body,  then,  and  in  such  case^  the 
use  and  estate  hereinbefore  directed  to  be 
limited  to  the  heirs  male  of  bis  body  shall 
cease  and  be  absolutely  void.**  There  was  a 
similar  proviso  as  to  Lord  Alford  acquiring 
such  title  within  ^vo  years  after  he  ahonld 
succeed  to  be  Earl  Brownlow,  and  unless  he 
did  so,  the  testator  directed  that  the  estate 
limited,  &c.,  (as  before)  "shall  thenceforth 
cease  and  be  absolutely  void;  and  my  real 
estates  hereinbefore  devised  shall  theret^ion 
go  over  and  be  enioyed  according  to  the  sub- 
sequent uses  and  limitations  declared  and  di- 
rected by  this  my  will,  as  if  the  said  Lord 
Alford  were  actually  dead  without  issue  male," 
Lord  Alford  entered  into  possession  of  the  es- 
tates, but  died  without  acquiring  either  of  the 
titles,  leaving  an  heir  male. 

Held,  that  the  estate  thus  created  in  favour 
of  Lord  Alford's  heirs  male  was  not  affected 
by  the  proviso,  which  was  a  condition  subse- 
quent, and  which  was  void,  as  being  agiunst 
pubtic  policy,  and  therefore  that  the  ddest  son 
of  Lord  Alford  was  entitled  to  the  estates  as 
heir  male  under  the  limitation.  Egerton  v« 
Earl  Brownlow,  4  H.  of  L.  1. 

XNTAIL  BY  REFERENCE. 

Obligation  to  eompUte  according  to  intention. 

Precept  of  seisin. — ^The  fetters  of  a  strict  en- 
tail cannot  be  imposed  by  a  mere  reference 
from  one  instrument  to  another. 

But  if  the  two  insttumente  are  capaUe  of 
being  regarded  as  one,  they  may  together  con- 
stitute a  binding  entail. 

Where  a  party  takes  under  an  imperfect  en- 
tail, he  is  not  bound  to  render  it  perfect,  how- 
ever  plainly  the  intention  may  appear  that  he 
should  do  so.      . 

A  precept  of  seisin  eannot  be  assigned  by  the 
grantor,  but  solely  by  the  grantee.  Sir  John 
Catkeari  v.  Gamwul,  I  Macq.  362. 

Cues  cited  in  the  Judgnent  i  Stewart  v.  PofCfl^ 
field,  5  WIIs.  &  Shaw.  515;  Uario  v.  Spild- 
ing,  Morr.  156lt;  Broomfield  v.  Patewoe, 
Morr.  15618:  Liodasy  v.  Lord  Ahoyne,  4 
Second  Series,  843 ;  Fraaer  v.  Lord  I^rtt,  1 
Bell's  Aop.  Cts.  105;  Peterson  v.  Leslie, T 
Second  Ssries,  950. 
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FBKIOBT* 

Wkiu  demamddbhfrom  intmrers, — Effect  ^ 
a&aiu2MMai/.— Upon  a  policy  for  freight,  the 
inaurerB  cannot  be  held  reaponeible  where  the 
freight  has  been  actually  earned. 

Where  ihip  and  freight  are  separately  in- 
sored,  anj  arran^i^ment  between  the  insurers 
of  the  ship  and  the  owners,  to  the  prejudice  of 
the  insurers  of  the  freight,  should  be  watched 
with  jealousy. 

Definition  of  the  obligation  upon  a  policy  for 
freu[ht. 

where  a  vessel  has  received  injories  entitl- 
ing the  owner  to  treat  her  as  totallv  lost,  and 
where  he  consequently  abandons  ner  to  the 
underwriters  on  ship,  they  are  entitled  to  all 
frtight  afterwards  earned. 

An  owner  insured  is  not  bound  to  repur  the 
ship,  if  she  be  so  damaged  that  a  prudent 
owner,  uninsured,  would  not  repur  her. 

On  abandontnent,  the  owner  becomes  trus- 
tee for  the  underwriters  on  ship,  and  is  bound 
to  assign. 

Bnt  how  far  the  abandonment  operates  itself 
as  an  assignment,  regard  being  had  to  the 
Registry  Acts — autere  ? 

Immaterial  whether  the  ship  is  lost  a  short 
time  after  the  inception  of  the  risk,  or  a  short 
time  before  the  completion  of  the  voyaj^e. 

A  verdict  is  to  be  taken  in  conjunction  with 
the  admissions  of  the  parties — which  admis- 
lioni  even  the  jury  cannot  gainsay.  Scoitish 
Marine  Insurance  Company  qf  Olasffcw  v.  TWr- 
aer,  1  Macq.  334. 

Cue  cited  in  the  judgment:  M'Cartby  v.  Abel, 
5  East,  388. 

And  see  Ship. 

GROUND   ANKUAL. 

See  Perpetual  Rent- charge  :  Rent-Charge. 

INTBRLOCUTOR. 

See  Appealable  Interlocutor. 

JOINT-BTOCK  COMPANY. 

Complaint  of  single  shareholder, — Duty  of 
ttccountant  under  reference. — Although,  upon 
a  primd  facie  case  of  impending  ruin  in  the 
concerns  of  a  joint-stock  company,  the  circum- 
itances  might  be  adequately  dealt  with  by  a 
general  resolution  of  the  shareholders,  yet  the 
Court  will  direct  an  inquiry  at  the  instigation 
of  a  single  shareholder,  if  it  appear  that  it  is 
impossible  or  very  diflicult  to  get  the  bulk  of 
the  shareholders  to  come  forward. 

But  to  induce  the  Court  to  interfere  in  such 
^  case  the  circumstances  must  be  strong. 

The  Houee  approved  of  sending  the  account- 
ant to  inspect  the  books  of  the  concern  on  the 
•pot,  so  as  not  to  interrupt  its  business.  And 
he  was  to  consider  himself  as  an  officer  of  the 
Court  bound  to  all  possible  secrecy  and  dis« 
tretion.  North  British  Banhv.  Coltins,  1  Macq. 
369. 

J0DQK8*  OPINION** 

Practice. — Reading  opinions  of  absent  Judges 
^  ptestions  of  iStnp.— The  Judges  were  sum- 


moned to  answer  questions  of  law :  they  dif- 
fered in  opinions  on  these  questions.  Ku>st  of 
the  Judges  being  on  Circuit,  two  of  Uieir 
number  attended  on  a  day  fixed  by  the  Boose 
for  receiving  the  answers,  and  proposed  to 
read  answen  which  embodied  their  own 
opinions  and  those  of  their  brethren.  The 
House  adioumed  the  matter  till  the  majority 
of  the  Juages  should  have  returned  from  the 
Circuit,  so  as  to  be  able  to  attend  in  person, 
and  individually  express  their  reasons  for  thmr 
opinions.  It  was  intimated  that  this  permis- 
sion to  dispense  with  the  attendance  of  any  of 
the  Judges  to  whom  questions  had  been  pot» 
and  who  differed  in  their  answers,  most  not  be 
drawn  into  a  precedent.  Egertou  v.  Earl 
BrowuhWt  4  H.  of  L.  3. 

JUDICIAL  FACTOR. 

Or  receiver. — When  appointed  on  dissohOian. 
of  partnership  by  death. — ^The  Court  will  not 
appoint  a  receiver  or  judicial  factor  merdv  on 
the  ground  that  a  partnership  is  dissolvea  by 
the  death  of  one  of  the  partnen. 

Before  the  Court  will  interfere,  there  must 
be  evidence  of  some  breach  or  neglect  of  duty 
by  the  surviving  partnera  who  are  authorised 
by  law  to  wind  up  the  concern. 

On  such  points  there  is  no  difference  bd» 
tween  the  law  of  Scotland  and  that  of  England. 
ColHns  V.  Young,  I  Macq.  385. 

Case  cited  :  Hardie  v.  Glover,  18  Vea.  S81. 
JURY»  PROVINCR  OF* 

See  Pawnbroking  Regulations, 

PARTNERSHIP. 

See  Judicial  Factor, 

PAWNBROKING  RSQULATIONS. 

Emteption  to  Judge's  ruling. — Provinee  of 
Jury.  —  To  carry  on  pawnbroking  buaineee 
without  disclosing  the  piartnen  is  a  contraven- 
tion of  the  39  &  40  Geo.  3,  c.  99. 

No  pawnbroking  contract  stipulating  to 
conceal  the  name  of  any  partner  can  be  valid. 

But  if  the  contract  were  legal  in  its  incep- 
tion, the  mode  of  carrying  it  on  would  not 
render  it  illegal. 

Therefore  an  equivocal  exception  which 
might  mean  either  that  the  contract  was 
illegal  in  its  inception,  or  that  the  mode  of 
carrying  it  on  had  rendered  it  illegal,  held  a 
bad  exception. 

An  exception  to  a  charge  ought  to  be  so 
framed  as  that  the  Judge  at  the  trial  may  de- 
cide and  set  the  matter  right,  if  he  can. 

Where  the  contract  is  in  writing,  and  where 
the  stipulation  for  concealment  appears  plainly 
on  the  face  of  the  instrument^  the  Court  may 
decide. 

But  where  the  contract  is  the  result  of  cir* 
cumstances  established  by  parole,  the  jurr 
must  find,  as  matter  of  fact,  that  it  compnfed 
in  its  inception  a  stipulation  for  concealment  i 
from  whence  the  Court  b  to  deduce  the  in* 
ference  ^f  illegality* 


AnaiyiieaiDiffeiiqf  Cases:  Ufmsp  qf  Lards-^Appsais, 
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Tb»  rale  aecordiiiff  to  which  the  Judge,  and 
iMt  the  jury*  decides  questions  of  ''probable 
caaae"  apen  malicioiiH  prosecutions,  is  a  spe- 
cial and  eiceptioual  rule  of  ancient  date.  Froser 
T»  HiU,  1  Macq.  392. 

'  GsBM  eitsfl :  Annttroiifr  ▼•  Arautrony,  5  If  tL  * 
K  M ;  f  Crooiii.  *  M.  184 ;  BlitehsU  ▼• 
WillUms,  11  M.  &  W.  t05. 

PBKBAOS. 

-  Jl^fnal  of. — Qfusrst  wbcdier  a  subject  can 
refuse  a  peerage,  created  either  hj  patent  or 
by  writ  f  Eptrtom  r.  Batl  Brawnim,  4  H.  of 

PSRPBTUAL  BSNT-CHABOB. 

Ground  annual. — Effect  of  transfer  of  land, 
—Where  an  estate  is  purchased  in  considers^ 
tkm  of  a  perpetual  rent*charge  which  the  por- 
dttser  binds  himself  and  his  representatives  to 
pay  to  the  vendor,  the  subsequent  transfer  of 
the  estate  to  a  third  party — eiua  anere — will  not 
release  the  original  purchaser  from  the  obliga* 
tion  of  paying  the  rent-charge. 

The  analogies  supplied  by  reference  to  the 
doctrines  of  ancient  feudal  tenures  (on  which 
the  Court  below  had  erroneously  proceeded) 
Md  ioappticable. 

.  What  are  called  "ground  annuals"  in 
Scotch  law  are  derived  mm  the  English  per- 
petual rcnt>charge.  ift/tor  v.  Small,  1  Macq. 
345. 

Csse  cited  in  tbe  jadicment :  Peddie  r.  Gibson, 
8  Second  Series,  560 ;  Skene  v.  Gnwibill,  4 
Shaw,  «6  ;  Grant  ▼.  Lord  Kmoo,  Morr.  15<79 ; 
Low  v.  Knowlts*  M onr.  13873. 

See  Reut'Okarge. 

POOE  LAW. 

CMAvn.  —  Orij^l  and  deripatwe  settle- 
flWiilf.-«Legitimate  children  in  nonage  are  to 
look  for  relief  under  the  Poor  Law,  not  to  the 
parish  of  their  birth,  but  to  the  parish  in 
whidi  their  father  had  a  settlement. 

It  is  immaterial  whether  the  settlement  of 
the  fiither  was  by  origin  or  by  residence. 

The  policy  of  the  law  is  to  prsveot  as  far  as 
possible  the  dispersion  of  the  family. 

The  doctrine  of  derivative  settlement  is 
created,  not  by  Statute,  but  bv  construction ; 
and  it  exists  equally  in  Scotland  as  in  England. 

The  Jedhargk  case,  13  Second  Series,  7S3, 
overruled.  Adamson  v.  Barbomr,  1  Macq. 
376. 

Css^t  cited  in  the  jadgment :  Camner  v.Milton, 
t  Salk.  5f4  ;  3  Sulk.  f59;  Hove  r.  HsIIiday, 
IX  Second  Series,  4  It ;  Coldingbsm  ▼.  Donee, 
Morr.  10582;  Howie  v.  Abroath,  Morr.  spp. 
•«  Poor  "  No.  1 ;  Case  of  Lssswade,  6  Seeond 
Series,  956. 

PRACTICB. 

See  JW^' OjptMOM. 

PUBUC  POLICY* 

See  Cantimffent  and  Vested  JntareaU. 


Rxcnmu 
See  JiMfieia/ Factor. 


Sea  Jfpsahble  InterloaUor„ 

BBMT-CBAROB* 

Gromnd  anamaL—Efeet  qf  munigege,—Fer* 
sonal  obligation, — Upon  a  deposition  or  conrej- 
anoe,  ea  Jade  absolute,  but  qualified  by  a  »- 
corded  back  bond,  the  disponee  is  not  penoo- 
ally  affected  by  a  ground  annual  chaij^ed  sn 
the  estate. 

The  tatsU,  however,  passes  and  coatiDaei 
aubject  to  the  charge  into  whose  hands  soever 
it  may  come. 

The  original  personal  obligation  to  pay  tHe 
ground  annual,  still  binds  the  original  obligor 
and  his  representatives,  who  do  not  ceaee  to 
be  liable  on  parting  with  the  land.  l{oyc/ 
Bank  qf  Scotland  v.  Gardyne,  1  Macq.  356. 

See  Perpetual  Rent-charge, 

RIVBB. 

Adjacent  proprietors, — Judicature  Act,  6  Gea. 
4,  c.  130.—  In  the  ordinary  case,  priatdfecie, 
proprietors  on  each  aide  of  a  river  are  respec- 
tively entitled  to  the  soU,  usque  ad  medisu 


Opinion  of  the  Lord  Chancellor  as  to  the 
course  of  proceedings  under  the  6  Geo.  i,  c 
130,  s.  40,  when  a  Lord  Ordinary  reriewi  a 
judgment  by  the  sheriff.  Wiskart  v.  WgiBe, 
i  Macq.  389. 

SBTTLBMENT. 

See  Foot  haw, 

8HARBBOLDBB. 

See  Joint' Stock  Compamg, 

SHIP. 

Constructive  lose, — Abandonment, — Bight  U 
freight,— To  constitute  what  is  accouoted  is 
law  the  total  loss  of  a  ship  insured,  it  is  oot 
necessary  that  she  shall  be  actually  annihilated. 

The  assured  claiming  as  upon  a  total  Iom 
must  give  up  to  the  underwriters  the  remaios 
of  the  property,  together  with  all  benefit  axui 
advantage  incident  to  it. 

Such  property  vests  in  the  underwriter!; 
being  changed  oy  the  constructive  loss  and 
abandonment. 

Upon  such  constructive  loss  and  abandon-  I 
ment,  the  freight,  if  earned,  will  belong,  not  to 
the  owners*  but  to  the  underwriters  on  ebipi  | 
Stewart  v.  Greenock  Marine  Insurance  Ces^ 
pang,  I  Macq.  328.  | 

Cases  cited  in  tbe  jodgment:  Samuel  v.  R0f*|  < 
Excheoge  Aatnrsnoe  Com|mnv,8  IS.&C.  119; 
Benson  v.  Chapman.  6  M.  &  'G.79S;  (^>m''  ' 
Davi4aoa,  5  M.  &  S.  79 ;  <  Brod.  &  n.Sr9;  I 
5  Moore,  117 ;  8  Price,  64f .  I 

See  Freight.  \ 
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MODE  OF  TAKING  EVIDENCE  IN 
CHANCERY. 

Long  experience  has  shown  that  the 
most  popular  and  best  intentioned  refonns 
in  the  principles  and  practice  of  the  Law 
are  not  always  successfal ;  and  it  not  un- 
tntfaaidj  happens  that  in  removing  the 
eaormity  of  an  evil  and  hastily  I4[>plying  a 
supposed  remedy,  we  occasion  idmos^  as 
iniich  mischief  as  previously  existed.  There 
are  sach  things  as  changes  without  im- 
provements, and  we  are  led,  in  some 
instances,  to  the  conclusion,  that  **  it  were 
better  to  bear  the  ilk  we  have,  than  fly  to 
others  that  we  know  not  of." 

It  is  needless  to  say,  that  in  all  the  wide 
extent  of  our  Law  Reforms,  adopted  or  pro- 
jected, no  part  can  be  more  important  than 
the  improrement  of  the  means  by  which 
facts  are  to  be  investigated  and  ascertained, 
and  our  Courts  of  Justice  enabled  safely  to 
adjudicate  upon  the  matters  before  them. 
These  remarks  particularly  apply  to  the 
nstem  of  taking  evidence  in  the  Court  of 
Chancery.  According  to  the  old  practice, 
whilst  affidavits  were  received  in  support  of 
or  in  opposition  to  the  most  important  mo- 
tions in  Court,  which  often  decided  the  fate 
of  a  cause,  no  other  evidence  was  admis- 
sible at  the  regular  hearing  of  a  suit  (save 
aome  formal  proof  of  handwriting)  than 
the  depositions  of  witnesses  taken  before  an 
examiner  on  written  interrogatories.  The 
defects  and  inconvenience  of  Uiis  method  of 
examining  witnesses  were  long  complained 
of.  It  was  impossible  to  correct  by  other 
questions  or  other  testimony  the  omissions 
of  a  witness,  because  his  depositions  were 
Isept  in  secret  until  the  whole  of  the  evi« 
deuce  on  both  sides  was  published.  It  was 
also  idle  for  either  party  aatisfactorily  to 
cross-examine  a  witness,  for  both  the  inter- 
rogatories and  the  answers  were  unknown. 

Vol.  xlyii.    No.  1,364. 


A  cross-examinatbu  was  a  groping  after 
truth  in  the  dark.  This  absurdity  has  been 
abolished,  and  the  examination  of  witnesses 
is  now  taken  vivd  voce  in  the  presence  of 
all  the  parties,  their  counsel  and  solicitors. 
But  numerous  objections  have  been  stated 
against  the  new  course  of  proceeding.  In 
a  separate  article  we  have  given  the  Com- 
missioners' questions,  which  seem  to  incor- 
porate all  the  points  of  doubt  and  incon- 
venience which  nave  arisen,  and  to  some  of 
which  we  shall  now  advert. 

Amongst  other  imperfections  of  the  invd 
voce  system,  it  I4>pears  that  the  examination 
is  not  continued  till  the  whole  evidence  of 
the  witness  is  taken  down,  and  consequently 
an  opportunity  is  a£forded  to  a  witness  to 
alter  his  testimony  and  to  answer  the  points 
on  which  he  may  have  failed.  This  disad- 
vantage arises  from  the  insufficient  number 
of  examiners,  who  are  called  upon  to  make 
appointments  in  various  causes,  and  are 
compelled  to  apportion  their  time  as  well 
as  they  can  amongst  the  several  claimants 
for  their  serriees.  If  on  a  given  day  the 
witness's  testimony  is  not  completed,  and 
the  next  day  there  has  been  an  appointment 
in  another  cause,  the  witness  must  take  his 
turn  at  the  first  vacant  time.  Sometimes 
ai\  interval  of  a  week  or  more  may  occur 
before  another  appointment  can  be  obtained. 

On  the  other  hand,  it  sometimes  happens 
that  a  whole  morning  has  been  set  apart  for 
a  particular  set  of  witnesses  and  some  of 
them  fail  to  attend.  The  time  of  the  exa- 
miner then  remains  unoccupied  for  the 
remainder  of  the  day,  there  being  no 
opportunity  of  calling  the  witnesses  in  an- 
other cause. 

It  is  observable,  that  whilst  the  exami- 
nation was  conducted  on  written  interroga- 
tories, there  was  an  opportunity  of  carefully 
settling  them,  so  as  to  avoid  objections; 
buta  vivd  voce  examination  is  often  so  con- 
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ducted  as  to  raise  frequent  discussion  on  the 
materiality,  relevancy,  or  leading  nature  of 
the  questions ;  and  answers  are  often  given 
-which  cannot  be  received  as  evidence  vrithin 
the  personal  knowledge  of  the  witness.  In 
such  instances  it  is  almost  impracticable  for 
the  examiner  satisfactorily  to  discharge  the 
duty  which  is  so  readily  and  condnsively 
performed  by  a  Judge  at  Nisi  Prius. 

If  power  were  given  to  the  examiner  to 
determine  points  raised  before  him  on  the 
propriety  of  the  questions  propounded  to 
the  witnesses,  it  would  evidently  be  neces- 
sary to  allow  an  appeal  to  the  Court  against 
his  decisions,  because  in  many  instances,  on 
the  admission  or  exclusion  ot  evidence,  the 
main  question  in  the  cause  may  depend. 
The  mode  of  proceeding  on  such  an  appeal 
is  however  not  without  difficulty.  Must  the 
appeal  be  made  forthwith  and  the  further 
examination  be  suspended  ?  or  should  the 
evidence  tendered  be  taken  subject  to  the 
objection  to  be  decided  at  the  hearing  of 
the  cause  ?  and  should  the  Court  of  Appeal 
be  empowered  to  examine  the  witnesses  if 
either  party  desired,  and  at  the  peril  of  the 
costs  of  such  examination  in  the  discretion 
of  the  Court  ?  These  are  important  points 
for  consideration. 

There  can  be  no  doubt,  however,  that  the 
delay,  inconvenience,  and  expense  in  taking 
evidence  in  the  Court  of  Chancery  arise 
chiefly  in  litigated  cases  where  most  of  the 
facts  are  disputed.  In  the  majority  of  cases 
the  evidence  by  affidavit  is  satisfactory ;  and 
in  many  suits  where  the  facts  deposed  to 
cannot  be  disputed,  an  examination  upon 
interrogatories  before  the  examiners  may  be 
sufficient. 

The  greatest  proportion  of  expense  takes 
place  in  cases  wherein  the  facts  are  dis- 
puted, and  the  examination  is  conducted  by 
counsel,  not  only  for  the  plaintiff,  but  for 
several  defendants,  appearing  by  their  re- 
spective counsel  and  solicitors.  In  these 
really  litigated  cases,  few  in  number  but  of 
great  importance,  it  has  been  suggested 
that  a  vivd  voce  examination  should  take 
place  in  Court  before  the  Judge  who  hears 
the  cause,  and  who  would  thus  possess  the 
great  advantage  of  seeing  the  bearing  and 
the  conduct  of  the  witnesses  mider  exami- 
nation. 

The  Judge,  being  acquainted  by  the  pe- 
rusal of  the  pleadings  with  the  points  in 
issue,*would  confine  the  examination  to  those 
points,  and  restrain  unnecessary  questions. 
Although  the  examiner  may  be  fur- 
nished with  the  pleadings*  he  naturally 
hesitates  to  interrupt  the  counsel*  and  often 


permits  irrelevant*  or  unnecessary,  or  im« 
proper  questions  to  be  put  and  answered, 
leaving  to  the  Court  afterwards  to  overrule 
or  expunge  any  objectionable  parts  of  the 
evidence.  On  the  other  hand,  the  Judge 
would  decide  the  point  at  once*  and  his  de- 
cision would  govern  the  subsequent  parts 
of  the  examination.  Thus  there  would  be 
a  great  saving  of  time  in  the  examiBation 
itself,  and  in  the  evidence  taken  down  in 
cases  which  might  afterwards  be  the  sub- 
ject of  appeal. 

Connected  with  these  points  the  sugges- 
tion has  been  revived  of  inereasing  the  mm- 
ber  of  Judges,  to  enable  each  Judge  to  ap- 
point certain  days  for  the  vivdvoee  examioi- 
tion  of  witnesses  in  such  cases  as  he  may 
deem  necessary,  or  as  either  party  may  re- 
quire* but  subject  to  the  payment  of  costs 
if  such  vivd  voce  examination  be  unneces- 
sarily called  for. 

It  will  be  recollected  that  a  material  dis- 
tinction exists  between  causes  in  £quity 
and  actions  at  Common  Law.  The  latter 
almost  invariably  involve  disputed  facts, 
while  a  great  part  of  the  business  in  Chan- 
cery is  administrative,  and  not  strictly 
speaking  hostile.  It  is  anticipated,  there- 
fore, that  two  more  Judges  would  be  abl} 
to  carry  into  effect  the  proposed  improve- 
ment, and  that  this  would  be  far  preierable 
to  the  appointment  of  an  additional  num- 
ber of  examiners,  who,  though  they  might 
diminish  the  delay  which  now  takes  place, 
and  continue  the  examination  de  die  in  diem, 
would  be  liable  to  all  the  other  objections 
of  the  present  course  of  proceeding. 

It  may  also  be  observed  that,  besides  the 
Lord  Chancellor  and  Lord  Justices  as 
Judges  of  Appeal,  there  are  only  fonr 
Judges  of  original  jurisdiction  in  all  in  the 
Courts  of  Equity,  whilst  in  the  Common 
Law  Courts  there  are  15  Judges,  with  an 
appeal  to  the  Exchequer  Chamber.  In  ad- 
dition to  which  there  are  60  County  Court 
Judges,  acting  chiefly  in  matters  of  Com- 
mon Law,  and  whose  labours  have  largely 
diminished  the  business  of  the  Superior 
Courts.  The  amount  of  property  involved 
in  suits  in  the  Courts  of  Chancery  ftr  ex» 
ceeds  in  value  that  of  the  Common  La^ 
Courts.  Not  less  than  seven  millions  an- 
nually are  paid  into  the  Court  of  Chancery, 
and  the  gross  sum  now  in  the  Bank  of 
England  in  the  name  of  the  Accoontant- 
General,  is  little  short  of  fifty  millions.  lo 
addition  to  which  are  the  numerous  estat^ 
and  real  and  personal  property,  comprised  in 
various  other  suits  and  proceedings.  It  ^ 
submitted*  therefore,  that  for  the  dedsiott 
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and  control  or  management  of  this  rast 
property,  the  expense  of  two  additional 
Judges  woold  be  of  small  moment  in  the 
estimation  of  Parliament* 


THE  CHANCERY  COMMISSIONERS' 
QUESTIONS  ON  EVIDENCE. 

The  following  Questions  on  the  present 
System  of  taking  Evidence  in  the  Court  of 
Cfaancery,  have  just  been  issued,  and  it  is  re- 
quested that  the  answers  thereto  may  be  ad- 
dressed to  Mr.  Chapman  Barber,  the  Secretary 
to  the  Commission,  No.  1 1,  New  Square,  Lin- 
coln's Inn. 

We  onderstand  that  the  answers  of  solicitors 
are  invited. 

L— The  following  objections  have  been  stated 
to  the  present  systum  of  taking  evidence  in  the 
Examiner's  Office : 


iBt.  That  the  examiner  has  no  power  to  de- 
termine on  the  materiality  or  relevancy  of  the 
qaeetions  put. 

2nd.  That  the  examiner  declines  to  take  down 
mstters  which  he  conceives  to  be  inadmissible 
ai  evidence. 

3rd.  That  by  taking  down  the  evidence  in  the 
form  of  a  narrative,  the  true  effect  of  the  exa< 
mination  is  not  conveyed  to  the  Court. 

4th.  That  the  Court,  not  seeing  the  demean- 
onr  of  the  witness,  is  unable  to  form  a  true  esti- 
mate of  his  credibilitjr. 

6th.  That  the  examination  not  being  continu- 
ous, opportunities  are  afforded  for  enabling  a 
witness  to  alter  his  testimony,  and  for  adducing 
evidence  to  meet  particular  points  on  which  the 
witness  may  have  broken  down. 

6th.  The  delay  which  arises  from  the  exami- 
nation not  being  continuous,  and  the  difficulty 
of  obtaining  appointments  except  at  long  in- 
tervsls. 

7th.  The  expense  which  arises  from  the  same 
source. 

8th.  The  loss  of  time  of  the  examiners  from 
parties  failing  to  keep  their  appointments  with 
the  examiners. 

9th.  That  the  examiner  has  no  power  to  com- 
mit a  witness  for  refusing  to  answer. 

10th.  That  a  witness  may  demand  an  unrea- 
aonable  sum  under  the  name  of  expenses  before 
giTing  his  testimony. 

Do  you  consider  that  the  defects  above 
pointed  out  exist,  and  can  you  suggest  any 
and  what  mode  of  remedying  them  ? 

11. — ^Have  you  observed  any  additional  de- 
fects in  the  present  system  of  the  examination 
of  witnesses  in  the  Court  of  Chancery  ? 

Ist.  In  the  examiner's  office. 

2nd.  Before  a  special  examiner  in  London. 

3rd.  Before  an  examiner  in  the  country. 

State  the  defects  which  have  occurred  to  you. 

Can  you  sugoest  any  and  what  mode  of  re* 
vndying  these  defects  ? 


III.— If  the  examiner  had  the  power  to  de- 
termine on  the  materiality  or  relevancy  of 
qnestions,  would  it,  in  your  opinion,  be  ne* 
cessary  or  advisable  that  the  parties  should 
have  liberty  to  appeal  to  the  Court  upon  such 
decision  ? 

IV. — If  the  examiner  refused  to  allow  ques- 
tions which  he  considered  immaterial  or  irrele- 
vant to  be  put,  in  what  form  and  at  what  time 
should  the  party  be  at  liberty  to  appeal  ? 

V. — If,  at  the  time  the  witness  is  under  exa- 
mination, it  is  possible  that  there  might  be 
several  such  appeals  in  the  course  of  one  exa- 
mination, and  would  it  be  practicable  to  have 
such  appeals  heard  and  determined  without 
great  delay  and  expense  ? 

VI. — If  the  appeal  is  made  after  the  exami- 
nation is  concluaed,  does  it  occur  to  you  that 
it  might  not  be  necessarv  to  have  a  fresh  exa- 
mination of  witnesses  and  so  on  toties  quotUi  f 
Does  it  also  occur  to  you  that  it  would  be  ne- 
cessary in  some  cases  that  the  merits  of  the 
cause  should  be  entered  into  in  order  to  deter- 
mine the  question  ? 

VII.— -Has  it  occurred  to  you  that  a  question 
which  at  first  sight  seems  immaterial  or  irrele- 
vant, sometimes  becomes  from  subsequent  evi- 
dence of  the  greatest  materiality  and  import- 
ance? Is  not  this  particularly  the  case  in 
cross-examination. 

Vlll. — Is  the  power  of  the  Court  to  direct 
the  costs  of  irrelevant  evidence  to  be  borne  by 
the  party  occasioning  it,  a  sufficient  check  upon 
the  unnecessary  consumption  of  time  by  imma- 
terial or  irrdevant  questions  ? 

IX.— If  not,  can  you  suggest  any  and  what 
other  check  ? 

X. — If  the  examiner  declines  to  take  down 
matter  which  he  considers  is  not  evidence, 
should  the  parties  have  any  and  what  means  of 
appealing  from  such  decision  ? 

XL— If,  instead  of  taking  down  the  evidence 
in  the  form  of  a  narrative,  it  were  taken  down 
in  Uie  shape  of  question  and  answer,  do  you 
think  it  probable  that  in  many  cases  the  bulk 
of  the  evidence  would  be  so  great  as  to  create 
inordinate  expense  ? 

XIL— Do  you  think  it  important,  that  in  the 
majority  of  cases  in  the  Court  of  Chancery 
the  Court  should  see  the  demeanour  of  the 
witness  ? 

Xni.— Can  you  suggest  any  mode  by  which 
the  Court  maybe  made  acquainted  with  the 
demeanour  of  a  witness  short  of  the  examina- 
tion taking  place  before  the  Court  itself  ? 

XIV.— Would  it  be  practicable,  in  your 
opinion,  that  evidence  should  be  taken  orally 
before  the  Court  itself  ? 


1.  In  all  cases? 

2.  In  any  particular  cases  or  class  of  cases, 
and  if  so,  how  should  they  be  distinguished  ? 

XV.— If  the  Court  decide  any  cause  upon 
oral  examination  of  witnesses,  would  it  be 
practicable  to  giye  an  effective  appeal  from  such 
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dednon  without  a  re-examiamtion  of  tiha  wil- 
nesies  orally  before  the  Court  of  Appeal  ? 

XVI^r— Would  it  be  Biie  to  entruet  the  Court 
of  Appeal  with  a  power  of  deciding  a  cause 
upon  notes  taken  by  the  Judge  in  the  Court 
below,  without  the  Court  of  Appeal  haring  the 
same  opportunity  of  the  Judge  of  seeing  the 
deoieanour  of  the  witnesses  ? 

XVII. — If  the  Court  of  Appeal  were  required 
to  hear  the  evidence  again,  do  you  consider 
that  any  additional  Courts  of  Appeal  must  be 
constituted  in  order  to  prevent  arrears  ?  If  so, 
what  number  do  you  consider  would  be  suffi- 
cient for  the  purpose  ? 

XVIII. — In  what  manner  in  that  case  would 
the  appeal  to  the  House  of  Lords  be  secured 
so  as  to  enable  the  parties  to  secure  a  speedy 
decision  ? 

XIX. — In  case  the  witnesses  who  have  given 
evidence  in  the  Court  below  should  be  re-exa- 
mined before  the  Court  of  Appeal,  would  it  be 
practicable  to  prevent  fresh  evidence  being 
given  to  meet  particular  points  in  which  the 
party  may  have  failed  in  the  Court  below,  or 
irom  enabling  the  witnesses  to  alter  their  testi- 
mony, in  order  to  meet  some  points  on  which 
the  Judge  of  the  inferior  Court  may  have 
founded  his  decision  ? 

XX. — Can  you  suggest  any  mode  by  which 
the  expense  of  retaining  the  witnesses  in  at> 
tendance  on  the  Court  until  the  hearing  of  the 
cause  in  which  their  evidence  is  required  can 
be  obviated  ? 

XXI. — Is  the  number  of  examiners,  in  your 
opinion,  sufficient  for  the  transaction  of  the 
business  confided  to  them  with  reasoDa!)le 
despatch  ? 

XXII. — If  not,  in  what  manner  would  the 
defect  be  best  remedied ' 

1.  By  the  appointment  of  additional  exa- 
miners? 

2.  By  the  appointment  of  a  competent  num- 
ber of  special  examiners,  to  be  selected  in  ro- 
tation, analogous  to  the  practice  now  adopted 
in  the  case  of  conveyancing  counsel  ? 

XXIII. — Should  the  cross-examination  of  a 
witness  upon  an  affidavit  made  by  him,  not  to 
be  used  at  the  hearing  of  the  cause,  be  limited 
to  the  matter  of  the  affidavit  i 

We  think  the  members  of  the  Profeseion 
most  feel  much  obliged  to  the  Commissioners 
for  affi>rding  them  an  opportunity  of  stating  the 
result  of  their  practical  experience,  and  sug- 
gesting remedies,  as  well  for  the  advantage  of 
their  clients,  as  convenience  to  themselves. 
This  is  a  great  improvement  on  the  former 
mode  of  effecting  alterations  and  improve- 
ments. It  is,  however,  nothing  more  than  was 
due  to  the  practitioners,  and  the  present  course 
is  both  wise  and  just 


SOUTH  SEA  COMPANY  BILL. 

stockholders'    OBJKCTION& 

We  understand  that  a  petition  has  been 
presented  against  this  Bill  on  the  part  of 
some  of  the  proprietors  of  the  joint-stook  of 
the  Company,  who  decidedly  object  to  the 
continuance  of  the  establishment  for  the  pur- 
pose of  administering  private  trasts,  and  who 
are  desirous  that  the  proper  affairs  of  the 
company  should  be  speeduy  wound  up  and 
the  assets  divided  amongst  the  proprietors. 

The  following  are  some  of  the  objectiou 
to  the  Bill  on  the  part  of  the  proprietors  :— 

"That,  among  other  clauses  of  the  BID 
with  a  view  to  the  execution  of  trusts,  is  a  mo- 
vision  to  the  effect  that  if  any  proprietor  siisU 
signify  his  desire  to  withdraw  his  capital  from 
the  cJbmpany,  he  shall  not,  after  giving  sndi 
notice,  be  entitled  to  attend  any  court  of  pro- 
prietors, notwithstanding  he  shall  not  hsfe 
received  his  share  of  the  assets  of  the  compsny, 
and  such  othcar  proprietors  as  shall  not  desire 
to  withdraw  shall  thenceforth  be  interested  ia 
all  the  assets  of  the  company. 

"That  neither  the  charter  of  the  compsny 
nor  any  of  the  Acts  of  Parliament  rdating  to 
the  companv  authcnrise  or  contemplate  tihe 
company  undertaking  the  execution  of  trusts 
or  in  any  way  dealing  in  such  trusts. 

"  That  a  Bill  to  the  same  effect  as  the  pre- 
sent was  introduced  into  Parliament  in  the 
last  Session  of  Parliament  by  the  directon  of 
the  company,  and  was  opposed  mainly  on  dK 
ground  that  it  contained  provisions  authonnng 
the  company  to  undertake  the  execution  of 
trusts,  and  the  Bill  was  lost  in  conseqaenoe  of 
such  opposition. 

**  That  the  proprietors  have  sustained  lois 
and  inconvenience  in  consequence  of  the  delay 
occasioned  by  the  Bill  being  thrown  out  last 
Session.  And  should  the  Bill  be  again  throirn 
out,  as  is  probable,  in  consequence  of  its  again 
containing  provisions  relating  to  trusts,  the 
proprietors  will  sustain  further  loss." 

Hie  above  sng^stions  may  be  useful  in 
preparing  other  petitions  from  the  proprie- 
tors who  dissented  from  the  proposal  of  the 
directors.  The  Bill  has  been  referred  to  a 
Select  Committee* 


LORD  ST.  LEONARDS'  ORDER  AND 
THE  LAW  WRITERS. 

Wb  have  been  requested  to  extend  the  pub- 
licity of  the  following  letter  from  Mr.  John 
Robert  Taylor,  of  Chancery  Lane,  the  Chair- 
roan  at  the  recent  meeting  of  Law  Writen^ 
which  appeared  in  The  Globe  of  the  19th 
instant : — 

"Lord  St.  Leonards'  Order  of  10th  1^^^ 
1852,  provided  that  *  all  office  copies  and  other 
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ordinarf  mcelianic.  For  ioBtanee,  during  the 
locMT  ▼acatkm  he  has  little  or  no  emplo)rnMiit» 
ana  it  compelled  to  iuheiet  on  the  fruitaof 
his  indu8ti:7  in  the  busy  period  of  the  year. 

"  In  makingr  the  above  remarks,  I  wish  par- 
ticularly to  be  understood  that  they  are  made 
with  the  moat  profound  respect  for  my  Lord 
St  Leonards,  and  without  the  least  desire  of 
iaputing  personal  blame  to  his  lordship.  He, 
no  doubt,  was  misled  as  to  the  practical  opera- 
tion of  the  order  complained  of,  and  from  his 
lordship's  acknowledf^ed  kindness  of  heart,  it  is 
believed  that  when  the  above  facts  are  placed 
before  him,  he  will  not  be  slow  to  recommend 
the  rescinding  or  modification  of  even  his  own 
order,  and  thereby  confer  a  (^reat  boon  on  a 
most  deserving  class  of  her  Majesty's  subjects. 

''In  conclusion,  1  woald  observe  that  in 
Manchester,  Binniogham,  Liverpool,  and  the 
provinces,  7  2  words  is  the  recognised  foUoj  and 
inasmuch  as  the  practice  of  our  Courts  of  Law 
are  becoming  daily  more  and  more  assimilated, 
why  should  not  the  Chancery  and  Common 
Law  folio  be  also  assimilated  to  one  standard, 
already  recognised  by  several  Acts  of  Parlia- 
ment? Trifling  as  the  difference  of  18  words 
in  a  folio  may  appear  to  some,  it  would  lessen 
the  labour  of  the  law  writer  more  than  two 
hours  each  day,  and  would  be  to  him  a  great 
boon." 

The  alteration  would  also  be  just  and  bene- 
ficial to  the  solicitors. 


)  of  proceedings  and  doctunents  shall  be 
cofiBled  after  the  rate  of  nmety  words  to  the 
foliob  and  where  the  same  or  any  portion  there- 
of ahall  be  written  with  columns  containing 
figmea,  in  every  such  case  each  fignre  or  com' 
biauUion  of  figures  representing  a  distinct  de* 
nominaiion,  shall  be  counted  as  one  word.' 
Therefore  4,15W.  ids.  9d.  would  count  as 
throe  words. 

"Under  this  order,  of  which  the  writers 
hare  juat  cause  for  complaint,  the  sum  of 
774i022,638^.  5s.  3d,  would  count  only  as 
three  words,  whilst  under  the  Stamp  Acts, 
one  paaaed  even  so  recently  as  i860,  it  would 
count  23  words,  and  on  that  amount  the 
stamp  duty  would  be  payable, 

*'  xhe  order  had  not  long  been  passed  be- 
fore grare  donbts  arose  as  to  its  construction, 
and  on  the  appeal  of  the  Clerk  of  Records  and 
Write  (A  division)  to  the  Vice -Chancellor  Sir 
William  Page  Wood,  it  was  ordered  that  the 
fignrea  510/.  10«.  6d.  or  any  other  similar  de* 
Domination  of  figures  in  the  body  of  a  docw- 
memi  should  be  counted  as  if  in  words  at 
length;  but  in  documents  where  coltmms  are 
usest,  sn  those  colwnns  only  as  three  words. 

'*  The  documents  where  columns  are  mostly 
need  are  receivership  accounts,  schedules  to 
answers,  states  of  facts,  and  costs  which  re- 
quire more  than  ordinarv  roecbanical  skill  and 
attention  in  copying,  independent  of  the  time 
oeeimied  by  the  writer  or  stationer  in  arrang 
ing  the  columns  and  ruling  the  paper ;  added 
to  which  the  folios  have  to  be  counted  and 
mudced  on  the  document  in  red  ink,  an  addi- 
tional process  known  to  all  practical  writers  as 
requiring  its  passing  through  the  hand  three 
times. 

\  •**  It  must  be  apparent,  even  to  unprofes- 
sional persons,  that  if  figures  in  straight- 
forward copying  in  the  body  of  a  document 
are  to  be  counted  as  if  in  words  at  length, 
that  there  can  be  no  reason  why  figures  in 
colnmns  requiring  so  much  more  time,  labour, 
and  care  to  be  bestowed  upon  them,  should 
not  be  placed  in  the  same  category. 

''There  is  no  doubt  but  that  my  Lord  St 
Leonards  was  actuated  by  the  best  and  purest 
motives  in  promulgating  his  order,  as  Lord 
Hardwick's  order  was  most  shamefully  de- 
parted from  in  the  then  Six  Clerks'  Office  and 
the  Old  Masters'  Offices,  and  the  profession 
and  their  clients  had  a  right  to  have  the  sys- 
tem altered ;  but  unfortunately  the  order  under 
discussion  has  gone  from  one  extreme  to  the 
other.    There  are  two  things  always  to  be 
borne  in    mind — firstly,  the  paltry    pittance 
formerly  paid  to  the  poor  penmen,  penwomen, 
and  penchildren  who  did  the  then  oidly  writ- 
ten office  copies,  and  the  uniform  complaint  of 
the  Profession  as  to  the  way  they  were  done. 
The  Profession  have  only  to  compare  the  pre- 
sent office  copies  with  the  past,  and  they  will 
observe  a  marked  improvement  in  their  style 
of  execution.     And,  secondly,  that  the  law 
writer's  employment  is  a  very  precarious  one, 
and  that  for  him  to  obtain  a  decent  livelihood 
he  should  be  paid  somewhat  more  than  the 


NOTICES  OF  NEW  BOOKS. 

^  Manual  of  Civil  Law  ;  or.  Examination 
in  the  Institutes  of  Justinian :  being  a 
Translation  of  and  Commentary  on  that 
Work^  with  an  introduction  on  the  HiS' 
tory  of  the  Roman  Law.     By  Patrick 
Cumin,  M.A.,  of  Balliol  College,  Oxford, 
Barrister-at-Law.     London  :   Stevens  & 
Norton.     1854.     Pp.  420. 
Amidst  the  movement  which  is  taking 
place  in  both  branches  of  the  Profession  on 
the  subject  of  Legal  Education,  Mr.  Cumin 
has  opportunely  brought  forward  a  Trans- 
lation of  and  Commentary  on  the  Institutes 
of  Justinian.     It   is   remarkable,    as    the 
Author  observes,  that  there  should  exist  so 
few  elementary  works  on  the  Civil  Law  in 
our  own  language,  and  his  object  has  been 
to  supply  this  defect  in  the  present  volume. 
Mr.  Cumin  has  had  recourse  to  Lagrange's 
French  Manual  of  Civil  Law,  which  is  ordi- 
narily used  as  a  text-book.     He  observes, 
that  he  might  have  confined  his  labours  to 
a  mere  translation,  hut  he  found  occasional 
defects  and  obscurities  in  the  French  woric 
which  he  has  endeavoured  to  remedy.     He 
has,  of  course,  consulted  the  original  Inati- 
tntes  of  Justinian,  the  Digest  and  Code, 
and  partxcnlarly  the  Commentaries  of  Orto 
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Ian  and  Dacauior;  and,  considenn^  the 
class  of  stadents  ror  whom  the  work  is  de- 
signed, Mr.  Cnmin  has  wisely  presented  it 
in  the  form  of  question  and  answer. 

The  work  is  mtended  both  as  a  transla* 
tipn  and  commentary.  Ample  use  has  been 
made  of  Gains  and  other  authorities,  but 
the  arrangement  of  Justinian  has  been 
strictly  followed.  The  more  remarkable 
Latin  expressions  have  been  selected  and 
embodied  in  the  work,  but  the  diligent  stu- 
dent will  probably  deem  it  useful  to  consult 
the  original. 

The  Introductory  Chapter  supplies  a  clear 
and  concise  History  of  Roman  Law,  and  the 
various  sources  from  which  it  was  derived 
Of  these  Mr.  Cumin  notices  seven,  which 
are  to  be  found  in  the  Corpus  juris  Citnlis, 
viz.: — 1.  Leges.  2.  Plebiscita.  3.  Se- 
natus  consuUa.  4.  The  Twelve  Tables. 
5.  Responsa  Prudentum.  6.  Edicta.  7. 
Constitutions.  Having  given  a  summary 
of  these  sources  of  Roman  Law,  the  Author 
observes  that — 

''  Looking  to  the  variety  of  the  sources,  the 
lapse  of  time,  the  many  revolutions,  and  the 
extraordinary  development  of  the  Roman  state, 
we  cannot  be  surprised  that  in  Justinian's  time 
the  law  should  be  voluminous  and  perplexed, 
or  at  the  necessity  felt  for  arrangement  and 
codification.  It  must  not  be  supposed,  how- 
ever, that  immediately  before  Justinian's  time 
direct  reference  was  made  by  the  Judges  to  the 
text  itself  of  the  leges,  the  edieta,  the  senatus- 
consuUa,  and  the  plebiscita.  For  the  Commen- 
taries of  the  great  jurists  upon  the  text  had  in 
fact  superseded  the  authority  of  the  text  itself ; 
hence  we  are  justified  in  saying  that  from  the 
time  of  Constantine,  the  law  consisted  substan- 
tially of  these  commentaries  and  the  imperial 
constitutions. 

"  Now,  as  early  as  the  year  a.  d.  306,  Gre- 
gorianus,  and  a.  d.  365,  Hermogenianus,  had 
made  collections  of  all  the  imperial  constitu- 
tions ;  these  codes,  however,  had  no  legislative 
authority.  But  in  the  year  a.  d.  438,  Theodo- 
sius  II.  published  a  code  for  the  eastern  and 
western  empire,  which  embraced  all  the  con- 
stitutions of  the  emperors  after  Constantine, 
besides  which  he  published  certain  Novelle. 
V-  ''  In  the  year  a.d.  528,  Justinian  appointed  a 
commission  of  ten  jurists,  with  Triboman  at  the 
head,  to  draw  up  a  new  code,  taking  those  we 
have  mentioned  and  the  Novelise  as  the  basis. 
In  the  month  of  April  529*  their  task  was  com- 
pleted, and  a  code  was  published,  by  the  efiect 
of  which  all  constitutions,  not  included  therein, 
were  abolished,  and  every  constitution  it  did 
include  was  made  applicable  to  every  subject 
of  the  empire. 

"Having  arranged  the  constitutions,  Jus- 
tinian commissioned  Tribonian,  with  sixteen 
others,  to  make  select  extracts  from  the  writings 
0f  the  elder  jurists,  which  they  were  authorised 


so  to  alter  and  arrange  as  to  make  them  aecord 
with  the  change  of  manners  and  the  dictates  of 
justice,  the  object  being  to  exhibit  in  a  syste- 
matic form  a  complete  exposition  of  Roman 
Law.  One  difficulty,  however,  at  once  became 
apparent.  There  were  certain  moot  pointi 
upon  which  the  schools  of  Sabinus  and  Pro- 
culus  held  contradictory  opinions,  to  settle 
these,  therefore,  Justinian  promulgated  his 
Fifty  Decisions  (Quinquaginta  Deeisianes).  Re- 
lieved from  this  perplexity,  Tribonian  and  his 
colleagues  applied  themselves  to  their  task  and 
in  the  incredibly  short  space  of  three  years 
(Dec.  a.  d.  530~'533)  published  the  Digesta 
or  Pandecta  (general  collection),  into  which, 
as  the  emperor  said,  omne  jus  antiguum  eoUa- 
tum  est.    This  Digest  had  the  force  of  law.^ 

"But  it  occurred  to  the  emperor,  that,  for  a 
student,  the  Code  and  the  Digest  would  be  too 
voluminous ;  he  therefore  directed  Tribonian, 
with  Theophilus,  and  Dorotheus,  Professors  of 
Law,  the  one  at  Constantinople,  the  other  at 
Berytus  to  draw  up  an  elementary  work,  or  ts- 
stitutiones  of  Roman  law.  This,  which  fol- 
lowed the  well-known  work  of  Gains,  was  not 
simply  a  book  of  instruction,  for  it  was  de- 
clared to  have  the  force  of  law. 

"  But  Justinian,  still  unsatisfied  with  his 
legal  reforms,  directed  Tribonian  and  four  other 
jurists  to  revise  the  Code  of  529,  and  to  incor- 
porate the  fifty  decisions.  This  revised  code 
[codex  repetitaprmUctionis)  was  published,  and 
obtained  the  force  of  law  on  the  17th  Nov.  634. 
This  is  the  Code  we  now  have,  but  it  should 
be  observed  that  the  Code  of  529  is  the  one  re- 
ferred to  in  the  Institutes,  so  that  there  are 
certain  Constitutions  referred  to  in  it  which  are 
not  to  be  found  in  the  Code  of  534. 

"  Nor  was  Justinian  satisfied  even  yet,  for 
between  the  years  535  and  564  (a.d.),  he  pub- 
lished no  fewer  than  165  novelUe  constitutiones, 
or  new  constitutions,  which  were  generally 
written  in  Greek. 

"Till  the  reign  of  Basil  the  Macedonian, 
A.  D.  867t  these  compilations  were  considered 
law ;  but  he  reconstructed  the  whole  system, 
and  embodied  the  law  in  the  form  of  BasiUem* 


" '  It  is  divided  into  fifty  books  and  seven 
parts,  corresponding  to  the  edict,  for  it  fol- 
lowed Ulpian's  work  on  the  same  subject. 
Each  book  consists  of  titles,  each  title  of  ex- 
tracts, and  each  extract  of  a  principium  (Pr.) 
and  paragraphs.  These  extracts  which  are 
headed  by  the  name  of  the  jurist  or  legal  au- 
thor, are  called  laws  (L.)  or  fragments  (Fr.)- 
The  digest  itself  is  denoted  D.  or  ff.,  and  is  re- 
ferred to  lA  various  ways :  thus,  the  reference 
to  paragraph  6  of  the  5th  law  of  the  title  De 
Jure  Doiium,  which  is  title  3  of  the  23rd  bool^ 
is  this :  L.  5,  §  6,ff,  De  Jure  Dot,,  or  Fr.  5,  $ 
6,  D.  De  Jur  Dot.  (23, 3),  or  Fr.  5,  §  6,  D.  23, 
3,  or  D.  23, 3, 5,  §  6.  So  the  Institutes,  which 
are  divided  into  four  books,  each  of  which  con- 
tains several  titles,  and  each  title  a  principium 
Sr.)  and  paragraphs,  are  referred  to  thus: 
b.  1, 13  f  1.*^ 


Lam  qfAiiarneffS  wad  SoUeiiarM^ProdueiUm  qf  CUei^'t  Title*Iked. 
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Th«e»  tboogh  modified  by  succeMivo  emiMrors, 
contiDiiFd  to  be  the  basis  of  the  law  till  the  Uk- 
inff  of  ConsUntinople  in  1453/' 

Mr.  CumiD  has  not  prefixed  a  Table  of 
Contents  to  his  work,  thinking  it  superflu- 
ous ;  but  we  cannot  agree  with  him  in  this 
opinion,  and  conceive  that  the  Index  is  not 
sofficientlj  ample  to  supply  the  omission. 


LAW  OP  ATTORNEYS  AND 
SOLICITORS. 

PBODUCTION   Btr  ATTORNBY  OP  CLIBNT*S 
TITLB-DBBD. 

In  an  action  for  work  and  labour  at  an  esta- 
blishment carried  on  by  the  defendants,  Mr. 
Michael,  an  attorney,  was  subpoonaed  to  pro- 
duce a  deed  of  assignment  in  order  to  show 
that  the  work  was  done  after  they  had  ceased 
to  be  interested  in  the  concern,  and  had  as- 
signed to  one  Hart  in  trust  for  pajrment  of 
their  debts,  &c.  The  attorney  object^  to  pro- 
duce the  deed  on  the  ground  that  he  held  it  as 
Hart's  attorney,  and  that  its  production  would 
be  an  undue  disclosure  of  his  title,  and  L.  C.  J. 
Jerotf ,  had  also  ruled  that  he  was  not  bound 
to  answer  the  question  what  the  deed  was,  and 
his  lordship  also  declined  to  look  at  the  deed 
to  see  whether  its  nature  warranted  its  being 
withheld. 

In  refusing  a  rule  to  set  aside  the  verdict 
for  the  plaintiff  and  for  a  new  trial,  Maule,  J., 
said, — "  It  appears  that  the  instrument  in 
question  was  asked  for  as  a  deed  of  assign- 
ment ;  and  the  witness,  who  was  the  attorney 
for  the  party  who  was  said  to  take  certain  pro- 
perty under  it,  as  called  upon  to  produce  it, 
but  declined  to  do  so.  It  seems  to  me  that  he 
was  quite  right  in  so  doing,  on  the  ground 
that  an  attorney  is  not  bound  to  produce  the 
title-deed  of  his  client.  It  does  not  appear 
that  the  Lord  Chief  Justice  was  asked  to  look 
at  the  deed  to  see  whether  it  was  a  deed  of 
assignment ;  and,  if  he  were,  I  do  not  think 
he  ought  to  have  done  so.  The  deed  came  to 
the  hands  of  the  witness  in  his  professional 
character.  I  do  not  think  it  was  contended  at 
the  bar  that  the  recent  Sutute  [14  &  15  Vict. 
c.  99]  has  in  any  respect  altered  the  rule  of 
law  upon  this  subject.  The  Lord  Chief  Justice 
has  thrown  a  doubt ;  but  I  cannot  say  that  I 
share  in  it.  It  may  be  that  the  party  may  not 
himself  be  excused  from  producing  a  deed. 
But  I  think  the  right  which  a  client  has  always 
enjoyed  of  being  protected  from  a  breach  of 


professional  confidence,  remains  entire.  I  think 
the  protection  still  remains  unimpaired,  so  far 
as  regards  the  prohibition  to  the  attorney  to 
give  evidence  of  the  contents  of,  or  to  produce 
documents  belonging  to  his  client,  which  have 
come  to  his  hands  in  his  professional  charac- 
ter. In  Newi<m  v.  Chapim,  10  C.  B.  356,  it  is 
assumed  that  it  is  not  necessary  that  the  do- 
cument should  be  a  title-deed:  the  learned 
Judge  there,  after  consulting  the  other  Judges, 
ruled  that  it  is  enough  to  sustain  the  privilege, 
if  the  deed  be  intrusted  to  the  attorney  in  his 
professional  character.  In  Doe  d  Carter  v. 
Jamei,  2  M.  &  Bob.  47»  a  wiU^  which  was  in 
the  bunds  of  an  attorney,  was  called  for: 
the  attorney  stated  that  he  held  it  as  attorney 
for  one  Minshull,  and  declined  to  produce  it. 
It  was  urged  that  the  will  being  a  will  of  per- 
sonalty as  well  as  of  realty,  it  ought  to  have 
been  proved,  and,  if  proved,  it  would  be  a  pub- 
lic document,  and  proveable  as  such:  and  it 
was  contended  that  the  omission,  so  to  deal 
with  it,  made  the  party  whose  duty  it  was  to 
do  it.  a  wrong-doer,  and  disentitled  him  to 
protection,  seeing  that,  if  he  had  done  his  duty, 
the  party  seeking  to  show  the  contents  of  the 
instrument  would  have  had  the  means  of  doing 
so.  That  was  a  very  ingenious  argument :  but 
Lord  Denmam  declined  to  yield  to  it,--6aying : 
'  Mr.  Minshull  has  this  wUl  as  a  devisee  under 
it;  and  that  being  so,  I  do  not  think  I  can  call 
on  his  attorney  to  produce  it.  It  is  suggested 
that  it  is  a  will  of  personalty,  and  that  I  may 
refer  to  it  to  ascertain  whether  the  fact  be  so  : 
but  I  do  not  think  that  a  Judge  has  any  more 
privilege  to  examine  the  document  than  any 
one  else.  I  cannot  call  on  the  witness  to  pro- 
duce it.'  Suppose  the  Judge  were  bound  to  ex- 
amine the  document,  and,  upon  doing  so,  were 
to  say  that  it  was  not  a  title  deed,— his  decision 
might  be  made  the  subject  of  an  argument  in 
open  Court,  by  bill  of  exceptions ;  and  thus 
the  contents  of  the  deed  might  be  communi- 
cated to  all  the  world.  I  think  the  matter  was 
properly  dealt  with  by  tiie  Lord  Chief  Justice." 
And  WiUiams,  J.,  referred  to  Harri$  v.  Hill,  3 
Surk.  N.  P.  C.  J  40,  where  Lord  Tenterden 
I  ruled,  that  an  attorney  was  not  bound  to  pro- 


duce a  composition  deed,  in  which  his  client 
was  interested,  in  a  suit  between  other  parties. 
VoUmt  V.  Soyer,  13  Com.  B.  231. 


D  D  5 
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Mr,  W.  H.  Barber.'^RenmalofCeriyMU§--AiU>m§^s  io  be  AtUiied. 


THE  LAW  SOCIETY  AND   MR.  W. 
H.  BARBER. 

To  the  Editor  of  the  Legal  Observer, 

SiB» — The  attention  of  your  readers  baa 
probably  been  drawn  to  a  recent  article,  which 
has  appeared  in  The  Press,  rej^ardinpr  the  ap- 
plication now  pending  before  the  Master  of  the 
RoUs,  for  the  renewal  of  Mr.  Barber *a  certifi- 
cate. Although  the  article  does  not  impugn 
the  motives  which  have  bitherto  actuated  the 
Council  of  the  Law  Society  in  their  opposition 
in  the  Court  of  Queen's  Bench  to  Mr.  Barber's 
former  application,  yet  I  think  the  conclusion 
at  which  The  Press  arrives,  **  that  any  future 
opposition  will  be  oppressive  in  its  nature,"  is 
premature  and  uncalled  for. 

It  must  be  clear  to  any  unprejudiced  mind, 
that  the  Council  can  only  be  impelled  by  a 
sense  of  duty  in  bringing  the  facts  of  the  case 
before  the  Court,  in  order  that  it  may  deter- 
mine as  to  the  fitness  of  Mr.  Barber  to  act  as 
one  of  its  confidential  officers. 

It  has  been  deemed  expedient  by  the  Judges, 
under  the  authority  of  Parliament,  on  the  ap- 
plication of  persons  for  examination  and  admis- 
sion, to  delegate  to  the  Council  of  the  Law  So- 
ciety the  duty  of  investigating  into  the  charac- 
ter of  such  persons,  and  I  believe  it  is  aUo  their 
province  to  perform  the  like  duty  on  aU  appli- 
cations to  take  out  or  renew  certificates.  I 
cannot  therefore  see  how  the  Council  could  do 
otherwise  than  investigate  the  conduct  of  Mr. 
Barber,  and  bring  the  result  before  the  Court, 
anci  it  is  absurd  to  imagine  that  they  arc  actu- 
ated in  this  case  by  improper  motives,  any 
more  than  on  the  examination,  or  on  the  ordi- 
nary applications  to  renew  certificates. 


I  am  one  of  those  who  think  that  the  thanks 
of  the  Professioa  are  due  to  the  gentlemen  who 
undertook  this  onerous  and  oftUmes  irksome 
duty,  and  above  all  for  the  integrity  with  which 
it  has  been  performed.  As  a  young  practi- 
tioner,  it  is,  I  feel  of  the  greatest  importance 
that  the  status  of  our  body  should  be  kept  up 
by  the  strictest  supervision  on  the  admission 
of  members. 

But,  besides  this,  it  seeme  to  me  that  die 
new  evidence  brought  forward  by  Mr.  Barber 
should  be  laid  before  the  Court,  duly  authen- 
ticated, for  its  consideration.  And,  therefore, 
without  prejudging  the  effect  of  such  evidence, 
I  trust  the  Council  will  again  call  the  attention 
of  the  Court  to  the  circumstances  of  the  case 
so  far  as  may  be  necessary  to  determine  whether 
the  certificate  to  practise  ought  to  be  renewed. 
A  Young  Soucitob. 

[We  insert  this  letter  in  answer  to  an  able 
contemporary,  but  abstain  from  any  renmlcB 
on  the  renewed  application. — Ed .3 


RENEWAL  OF  ANNUAL  CERTIFICATES. 

ADDITIONAL  N0TICB8. 

Last  day  of  Easter  Term. 
Chilcote,  George  Henry,  14,  Howland  Street, 
Fitzroy  Square;  13,  Union  Court,  Old  Broad 
Street. 

On  the  12/*  May,  at  the  Judge's  Chambers. 
Fitch,  George  W^illiam,  14,  Sidney  Stiest, 
Cambridge. 


ATTORNEYS  TO  BE  ADMITTED. 


Tnniiy  Term,  1864. 
dttmi*if  Sm^. 

[Concluded  from  page  485.] 


Clerks'  Names  and  Residences, 
Monckton,  John  Braddiclr,  14,  Everett-street;  and 

]VI»idstODe 

Moore,  Robert,   1,  Doughty-«treet,  GrsyViao; 

and  Haoover-terrace       ..... 
Mounsey,  Bobert  Heysbain,23,Soutbsinpton-row, 

Ruese'il-sqasre ;  and  Carlisle 
MulleoB,  Samuel,  I«.LmB.,  68,  Myddleton-street, 

Spa-fields        • 

Nsab,  Arthur,  A.B„  Hoyston,  Herts      . 

New,  Francis  Charles,  Coniieaght-flq.,  Paddiogten 

New,  Fred.  Bayly,  29,  Brunswick-parade,  Bsms- 

bury-mad 

Oliirier,  Alfred,  iS.Everettst,  Bristol;  sad  Devices 
Peekbam,  Robt.,  18,  Nelaon-sq^  Blsckfiisn-road  . 


Peters,  Charles  Abbot.  Bristol        .        •        .        . 
Phillips,  Henry,  Trafalgar-square,  Brompton  . 
Piper.  John,  jun.,  4,  £uston.fi:rove ;  and  Leeds       , 
Polbill,  Arthur  Edward,  Brighton  ;  and  S,  Mon- 
tague-street, Russell-square    .... 


To  whom  Articled,  Assigned,  ^e, 

J.  Monckton,  Maidstone 

N.  Cowdry,  Bath ;  C.  A.  Curwood,  Doughty-st 

6.  G.  Meunsey,  Carlisle 

G.  Capes,  Field-eourt 

George  Aug.  Crowder,  Coleman -street,  London 
William  Gibson,  64,  LincolnVinn-fields 
K.  Bowerman,    Uficulme,    Deron;    W.  Saadys, 
Gray^s-inn-square 

F.  Ridont,  Bristol ;  A.  J.  Knapp,  Bristol 

A.  J.  Lane,  Surbiton,  Surrey ;  J.  Hall,  Moergste- 
street;  J.Holmes,  South-sq.,  Gray  Vino;  A.T. 
Hewitt,  Nicbolas-lane,  Lombard-street 

G.F.Peters,  Bristol;  J.  Miller,  Bristol 

Denton,  Kioderley,  and  DomTille,  Mew««q. 

T.T.Dibb,  Leeds 

G.  H.  Kinderl«7,  Kew-square 


Attorneys  to  he  AimiiUdL'—Lomdom  d 


in  Chancery, 


4m 


Clerks  NameM  and  AddreMtes. 

Powell,  William,  11,  Doddington-grove,  Kmoing- 

ton  ;  mod  Kntgliton 

Raoimell,  Harby.  1,  Hereford-sq.,  Old  Broropton  . 
R«RdaU,  John  H«o ry,  Binfield-ractory,  BnckBcU  • 
Richards,  Waikin,  Llaflgollen  .  •  «  • 
Roberto,  George  Cbristopber,  Kingston-upon-Hull 
Roberts,  lljomas  Vaugban,  !^,  Lower  Caltborpe- 

street  ;  and  Oswestry 

Robinson,  Richard,  Swaffham  .... 
Robinson.  Walter,  11,  Boltoa-street,  Middlesex; 

]],p4rk-p]ace,  St  James's-etreet    • 
Rodweil,  Henry  BIytb,  4t>,  Lisson-grore  North, 

St.  JoboVwood 

Roskams,  Henry,  Godalming  .         .         .         . 

Safford,  F.  Lew'reaee  Sleafh,  10,  White1iall-|>l«:e ; 

and  Hadlaigb •        • 

Sangster.     Alexander,     11,    Kennington-terrace, 

Vatizhall ;  and  S,  KingVroad,  Bedford-row  . 
Scwborougb,  Thomas   Henry,    8,    Grtng*>viUas, 

Dalslon  ;  and  Bloomsbary-square    .         .        . 
Sharpe,  Sumuel  Bates,  Frederick-street;  Goalden- 

terrace.  Market  Deeping  ;  and  Stamford 
Simpeoo,  Benjamin  Wm.,  10,  Lower  Cakborp*- 

street;  and  Uverpool 

Smart,   Robert  William   Hunt,  IVIojitague-street, 

Russell-square ;  and  Enfield  .         .         •         • 
Smith,  John  William,  44,  Great  Russell-street, 

BlooiDsbaiy;  and  Gravesend  •        •        •        . 
Smith,  John  William,  4,  LincoInVinn-fields   . 
Smith,  Jo8«ph,  f5a.  City-road  ;  35,  Alfred-street, 

lsling:foo;  Cockermouth         •        •        .        . 
Smith.  William,  Vinewball,  Hunt-^reen;  Aifjle- 

square  ;  and  Featbersione-buildings 
Stephenson,   William,   jun.,    34,  Bernard-street, 

Eusaell-sqaare ;  KiogstOD-on-HuU  . 
Stuart,  William  George,  6,  Grey't-inn-aqiMre  . 
Tibbits,  John,  Strattbrd-upon- Avon  ;  mnd  Newent . 

Towoe,  Eldon  Ethelbert,  9,  Devonshke^squsre, 
Biabopsgate-street 

Tugwell,  James  Edward,  16.  Great  Ormond-st.; 
and  Devizes 

Waller,  W  illiam,  8,  Stock well-perk-rosd 

Welch,  John  Bunn  Kemp,  8,  Su>re*st.»  Bedford- 
square  ;  and  Poole 

Wilford,  John  Charles,  1,  Richmond-vilUui,  Isling- 
ton ;  and  Sunderland      •        .        •        •        • 

WooUcombe,  William  John,  14,  Doughty-street, 
Mecklenburgh-aquare  ;  and  Cockington  .         . 


To'whom  Anieied,  Amiynsd,  ^v. 

Green  end  Peters,  Knighton 
J.S.  Burton,  Copthall-court 
G.  A.  CrawMv,  VV  hitehaaH>laee 
C.  Richards,  Llangollen 
J.Ssxelbye,  Kingaton-upon-Hull 

T.  L.  Longueville,  Oswestry 
R.Sewell,  SwaSham 

George  Robinson,  Wolveihampton 

E.  Norton,  Diss;  J.  Day,  and  F.  Browne,  Mar- 
garet-atreet 

T.  Leadbitter,  Suplo-inn ;  W.  King,  Godalming 

J.  F.  Robinson.  ITadleigh;  T.  Barrett,  Whitehall-pl. 
John  Stevenson,  3,  King*s-road  ;  Robert  Shum,  3^ 
KingVroad 

F.  Harrisoo,  B10onuA>uTy-tq«are 
S.J.iikarpe,  Maiket  Deeping;  R.  N.  lliompson, 

Stamford 


M.  D.  Lowndee,  Liverpool 

4.  Smtrt*  IaBoola*e-iim-lielda 

Hilder  and  Arnold,  Gravesend 

J.  Smith,  Warwiek;  S.  Steward,  Lincrfn's-inn.fielda 

John  Steel,  Cockermouth 

£.  Hoer,  Maidstone 

John  Eamsbaw,  Ktngston-on-HnU 

W,  Stuart.  Gray's-inn-square 

W.  Tidbits, Stratford-npoo-A von ;  W.  W.Kemey, 

Stroud  „.  ^ 

R.  B.  B.  Cobbett,  Manchester ;  J. Towne,  Bubope- 

gate-street 

W.  E^Tugwell,  Devises ;  A.  Meek,  Devises 
W.  Bromley,  Gray's-inn 


M.  R.  Welch,  Poole 
Richard  Bowes,  Snnderland 
C.Kitson,  Torquay 


Added  to  the  LiU  purtuant  to  JudgeU  Orders. 

Gough,  Alex.  Clement  F.,  New  Ormond-street,    J .  Foster,  Wolverhampton ;  E.  H.  Richards,  Lin- 

Sidmouth-street coln'e-inn-fields 

Kelsal,  Frederick   Henry,  Chester;  end  Upper 

Porchester-street,  Paddington         .        .        .J.  Robinson,  Liverpool 
Lewis,  Thomas  Smith.  7,  Wilmington-square         .  M.  Lewis,  Wilmington-square 
Riohardson,  Edward   Taylor,  3J,  Cloudteley-st.,  .  *   -  « 

IsUngton ;  and  Selby John  Lake  Haigh,  Selby 


LONDON  COMMISSIONERS  TO  ADMI- 
NISTER  OATHS  IN  CHANCERY. 

[For  the  previous  Lists,  see  pp.  106,  161, 
338,  801,  343,  383,  402,  463.] 

Burrell,  Peter  Aihwcll,  1,  White  HartCofort 

Bothamley,  Thos.  Hiltoo,  39,  Coleman  St. 

Berry,  Henry,  6,  Verulam  Buildings. 

Donaldson,  Wm.  Leyerton,  18,  Southampton 
Street,  Bloomsbury  Square. 


Dod,  Charles,  10,  John  St.,  Oxford  Street. 
Edwards,   Thomas    Kersey,    3,    Lawrence 
Pountney  HilL  , 

Johnson,  Murray  Maxwell,  20,  Austm  Friars. 
Law,  Henry  Shepherd,  23,  Bush  Lane, 
Lambert,  Kdward,  7,  John  St.,  Bedford  Row. 
Mawe,Thos.  Jones,  4,  New  Bridge  Street. 
Martin,  Richd.,4,  Orchard  St,  Fortman  Sq. 
Nicholson,  John  Wilson,  48,  Lime  Street. 
Parker,  Thomas,  10,  Lincoln's  Inn  Fielde. 
Pilgrim,  James,  Church  Court,  lothbuiy. 
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Roy,  Richard,  4,  Lothbury. 

Sharp,  William,  2,  Verulam  Buildings. 

Southwood,  Walter,  30,  Somerset  St.,  Port- 
man  Sauara. 

Smith,  Fk.  Wicking8,63,  Lin.  Inn  Fields. 

Spiller,  Fk.  Tremlett,  5,  Gray's  Inn  Square. 

Tomlins,  Thomas  Edlyne,  17,  lincoln^s  Inn 
Fields.  ' 

Tucker,  Fk.  John,  6,  Raymond  Buildings. 

Van  Sandau,  Hen.,  27,  King  St.,  Cheapside. 

Vizcr,  William,  48  a,  Moorgate  Street. 

Witty,  Rd.  Henry,  21,  Essex  Street,  Strand. 


PROFESSIONAL  LISTS. 

DISSOLUTIONS    OF   PR0FBB8I0NAL    PART- 
NBB8HIP8. 

From  24/A  March  to  2lst  April,  1854,  both  in- 
clusive, with  datee  when  gazetted. 

Belcher,  Henry,  Matthew  Gray,  and  John 
Brewster,  Whitby,  Attorneys  and  Solicitors. 
March  31. 

Harrison,  Edwin  Albert,  and  Joseph  Brown, 
Birmingham,  Attorneys  and  Solicitors.  March 
31. 

Hunt,  Charles,  and  John  Hunt  Thursfield, 
Wednesbury,  Attorneys  and  Solicitors,  April 
18.  '^ 

Lawrence,  Benjamin,  James  Crowdy,  and 
Thomas  William  Bowlby,  25,  Old  Fish  Street, 
Doctors'  Conunons,  Attorneys  and  Solicitors. 
March  31. 

Southam,  Samuel  Phillips,  and  Adam  Prat- 
tenton  Trow,  Cleobury  Mortimer,  Attorneys 
and  Solicitors.    April  11. 

Williams,  John,  Edward  Hett,  and  Joseph 
Bowman,  14,  Gresham  Street,  City,  Attorneys, 
Solicitors,  and  Conveyancers  (so  far  as  con- 
cerns the  said  John  Williams).    April  7. 

COUNTRY   COMMISSIONERS  TO   ADMINISTER 
OATHS   IN   CHANCERY. 

Appointed  under  the  16  .J- 17  Vict.  c.  78,  with 
dates  when  gazetted. 
Acworth,  Geo.  Brindlev,  Rochester.  April21 . 
Baker,  Isaac  Palmer,  Ipswich.    March  28. 
Cave,  William  Henry,  Thatcham.    April  4. 
Clough,  Benjamin  Morley,  Worksop.  April 

Fiske,  Edward  Brown,  Beccles.    March  28. 

Holt,  William,  Great  Yarmouth.    April  11. 

Hunter,  Charles  William,  Derby.    April  18. 

Jago,  Edward,  Plymouth.    March  28. 

Kough,  Samuel  Harley,  Shrewsbury.  Mar. 
24. 

M'Clare,  Edward  Wade,  Nantwich.  March 
24. 

Minett,  Henry,  Ross.    April  11. 

Powles,  John  Endell,  Monmouth.    April  1 1. 

Ratcliffe,  William  Edward,  Ryde,  Isle  of 
Wight,    April  4. 

Roberts,  William,  jun.,  Coleford.    April  1 1 

Robinson,  Thomas,  BccleshaU.    March  28. 

Byalls,  John,  Sheffield.    March  24. 
Rymer,  Thomas,  Liverpool.    April  4. 


Simonds,  Robert  Withington,  Winchester. 
March  24. 

Southam,  Thos.  Wm.,  Uppingham.  March 
31. 

Tomlinson,  William  Henry  Bedford,  Wake- 
field.   April  11. 

Warden,  James,  Beaminster.    March  28. 

Wheatly,  Robert  Benjamin,  Staines.  March 
24. 


NOTES  OF  THE  WEEK. 

LAW  APPOINTMENTS. 

Sir  Alexander  James  Edmund  Cocklmni, 
Knt,  has  been  appointed  Recorder  of  Bristol, 
in  the  room  of  Richard  Budden  Crowder,  Esq., 
appointed  a  Judge  of  the  Court  of  Comsion 
Pleas. 

Thomas  Phinn,  Esq.,  M.  P.,  has  been  ap- 
pointed Counsel  for  the  Admiralty  in  the  room 
of  Richard  B.  Crowder,  Esq. 

COLONIAL  APPOINTMENTS. 

The  Honourable  William  Ogle  Carr,  late 
Puisne  Judge  at  Ceylon,  has  been  appointed 
Chief  Justice  of  the  Supreme  Court,  Ceylon, 
in  the  room  of  Sir  A.  Oliphant. 

Edward  Palmer,  Esq.,  has  been  appointed 
Attorney-General  at  Prince  Edward's  Island, 
in  the  room  of  J.  Hensley,  Esq. 

George  Wright,  Esq.,  has  been  appointed 
Registrar  and  Keeper  of  Plans  at  Prince  Ed- 
ward's Island  in  the  room  of  William  Swabey, 
Esq. 

Norman  Campbell,  Esq.,  has  been  appointed 
Registrar  at  Victoria,  in  the  room  of  J.  D.  Fm- 
nock,  Esq. 

Edmund  Grimes,  Esq.,  has  been  appointed 
Auditor- General  at  Victoria,  in  the  room  of 
Hugh  Culling  Eardley  Childers,  Esq.,  ap- 
pointed Collector  of  Customs  at  Victoria. 


SOUTH   SBA  TRUST   BILL. 

This  Bill  came  on  for  Second  Reading  in 
the  House  of  Lords  on  Thursday  last,  the  27th 
instant.  Petitions  were  presented  against  the 
Trust  Clauses,  and  Lord  St.  Leonards  moved 
that  the  Bill  be  referred  to  a  Select  Committee 
of  the  House  of  Lords.  Lord  Redesdale  con- 
curred in  the  motion,  and  Lord  St.  Leonai^ 
therefore  reserved  the  statement  of  his  objec- 
tions to  the  Bill. 

We  presume  that  the  Select  Committee  will 
comprise  all  or  most  of  the  "  Law  Lords ;"  and 
the  anomalous  mode  proposed  by  the  Bill,  of 
altering  the  Law  relating  to  Trustees,  by  graft- 
ing upon  a  private  Bill  the  clauses  in  question. 
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will,  we  confidently  trust,  be  rejected.  If  it  be 
proper  to  alter  the  law,  let  it  be  done  by  a  ge- 
neral and  pubUe  Act.  It  is  monstrous  that  a 
dyinff  joint-stock  comi)any  should  be  revi- 
Tified  to  administer  private  trusts,  through 
the  medium  of  directors,  without  any  oer- 
tonal  responsUnUty,   and   be   paid    for  their 


the  tmste,  is  to  be  limited  to  a  certain  sum, 
which  may  be  vastly  inadequate  to  the  possible 
loss.  If  the  new  company  be  successful,  the 
proposed  guarantee  fund  will  be  obviously  In- 
suflbeient;  and  neither  directors  nor  share- 
holders can  be  compelled  to  make  up  the  de- 
ficiency which  may  anse,  not  from  their  default. 


services,  contrary  to  the  directions  of  the  donor,  but  from  the  neglect,  mistake,  omission,  mis- 
testator,  or  settlor.  Then  the  liability  of  the  |  conduct,  or  fraud  of  the  agents  employed  by 
shareholders,  who  are  to  derive  a  profit  from  i  the  company  in  the  execution  of  the  truste. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS. 


EorHjf  Stutticri. 
In  re  Ingoldby.    April  22,  1854. 

LUNATIC.  —  APPOINTMENT  OF  NBW  TRU8- 
TKK8.— BBRVICE  OF  PETITION  ON  PABTIB8 
INTBBBSTBD. 

A  p^iiumfor  the  appointment  of  a  new  trms- 
tee  to  a  lunatic,  woe  directed  to  stand  over 
for  amendsseni  where  it  appeared  there 
were  two  vacancies  in  the  trusteeship,  and 
for  sertfice  of  the  petition  on  the  parties 
beneficially  interested. 
This  was  a  petition  for  the  appointment  of 
a  new  trustee  to  this  lunatic. 

The  Lords  Justices,  upon  its  appearing  that 
there  were  two  vacancies  and  that  the  petition 
had  not  been  served  on  the  parties  beneficially 
interested,  directed  the  petition  to  stand  over 
for  amendment  in  order  that  two  trustees 
might  be  appointed,  and  for  such  service  to  be 
made. 

In  re  Pickering,  exparte  Harding,    April  22, 
1854. 

BANKBUPTCT.  —  PROOF  OF  BUM  AWARDBD 
ALTHOUGH  JUDGMENT  NOT  ENTEEBD  BE- 
FOBS  AOT  OF  BANKRUPTCY. 

In  an  action  at  law,  a  verdict  was  taken  for 
the  plaintiff,  subject  to  a  rtference.    After 
the  award,  but  before  judgment  was  entered, 
the  drfendant  committed  an  act  of  bank- 
ruptcy by  filing  a  declaration  ofinsoheney, 
and  was  adjudged  a  bankrupt :  Held,  dis^ 
nUssing  with  costs  an  appeal  from  Mr, 
Commissioner  Holroyd,  that  the  amotin/  of 
the  award  was  proveable  under  the  bank- 
ruptcy. 
This  was  a  petition  on  behalf  of  the  credi- 
tors' assignee  in  bankruptey  to  expunge  a  proof, 
on  appe^  from  Mr.  dommusioner  Holroyd, 
It  appeared  that  upon  an  action  being  brouj^ht 
in  October,  1845,  against  Mr.  Wm.  Pickermg 
by  a  Mr.  Thomthwaite,  for  a  debt  in  respect  of 
money  lent,  a  set-off  in  accounte  was  put  for- 
y^,  and  that  in  February,  1847,  on  its  com- 
ii^  on  for  trial,  a  verdict  was  taken  for  the 
j^tiff  for  10,000/.,  subject  to  a  reference. 
^  referee  afterwards  died,  and  Mr.  Welsb^, 
who  was  appointed  in  his  stead,  awarded  m 
May,  1853,  a  sum  of  11,315/.,  but  before  judg- 
ment was  entered  on  the  record  the  defendant 
committed  an  act  of  bankruptcy  by  filing  a  de- 


claration of  insolvency,  and  of  which  the  cre- 
ditor had  notice,  and  was  thereupon  adjudicated 
a  bankrupt  The  Commissioner  had  admitted 
the  proof,  and  this  appeal  was  then  presented 
from  his  decision. 

Swanston  and  fVilles  in  support;  RoU,  Hog- 
gins, and  Hardy,  contrii,  were  not  called  on. 

The  Lords  Justices  said,  the  award  was  made 
before  the  act  of  bankruptcy,  which  was  re- 
sorted to  in  consequence  thereof.  The  verdict 
was  to  be  for  the  amount  the  arbitrator  should 
award,  and  independently  of  the  question 
whether  a  verdict  and  an  award  were  equal, 
there  was  a  valid  agreement  for  a  valuable  con- 
sideration, that  the  amount  awarded  should  be 
the  amount  of  the  verdict,  and  that  such  ver- 
dict should  be  binding  on  the  parties.  The 
award  was  therefore  good  to  show  a  debt,  al- 
though there  was  no  judgment  before  the  act 
of  bankruptcv,  and  in  the  absence  of  any 
grounds  to  show  the  award  could  be  im- 
peached in  a  Court  of  Law,  the  proof  must  be 
allowed,  and  the  petition  would  accordingly 
be  dismused  with  costa. 


Smith  y,  Adams.    April  21,  1854. 

HUSBAND  AND  WIFE.  —  RIGHT  OF  FBBE- 
BENCH  IN  COPYHOLDS  SURRENDERED 
WITHOUT  ADMISSION. — REVERSIONER. 

The  plaintiff's   husband  purchased   certain 
copyholds,  which  were  surrendered  to  the 
use  of  him  and  his  heirs  absolutely  as  to 
one  moiety,  and  subject  to  a  life  estate  as 
to  the  other,  but  he  had  never  been  admit- 
ted: Held,  that  the  plaintiff,  his  widow, 
was  entitled  to  freebench  in  the  moiety 
which  had  been  surrendered  to  him  abso- 
lutely, but  not  in  the  other,  of  which  he  was 
only  reversioner. 
This  was  a  bill  filed  by  the  widow  for  the 
administration  of  the  estate  of  Mr.  Geoii^ 
Smith,  who  it  appeared  had   purchased   m 
July,  1845,  certain  copyhold  propertv,  which 
was  surrendered  to  the  use  of  him  and  his  heirs 
absolutely  as  to  one  moiety,  and  subject  to  a 
life  estate  as  to  the  other,  but  he  had  never 
been  admitted.  The  plaintiff  claimed  to  be  en- 
titled to  freebench  in  the  property. 

Cur.  ad.  mdt. 
The  Master  of  the  Rolls  said,  that  as  to  the 


500 


Superior  CtmU:  Arfii-— F.  C.  KmdtrsUjf^V.  C.  Stuart. 

two  persona,  and  was  not  charged  upon  his 


one  moiety  to  which  the  husband  had  only  a 
reversion  the  plaintiff  was  not  entitled  to  free- 
bench,  but  as  to  the  other,  she  was  entitled  in 
accordance  with  the  decision  of  Lord  Mans- 
field in  Vaughan  v.  Atkins,  5  Burr.  2764,  that 
a  surrender  was  the  essence  of  the  conveyance, 
and  the  admission  was  only  a  form. 


Attorney- General  ▼.  Davey.    April  21, 1854. 

INFORMATION. — SETTING  ASIDE  L.KABE  OP 
CHARITY  LANDS  AS  I M PRO VI DENT.— IN- 
QUIRIES.—  COSTS. 

On  a  decree  to  set  aside  a  lease  made  in  1726 
of  charity  lands  as  improiHdent,  an  inquiry 
was  directed  whether  any  and  what  perma^ 
nent  improvements  had  been  made,  aid  what 
allowance,  if  any,  should  be  made  m  re^ 
speet  thereof,  and  for  an  aecotmt  of  the 
rents  and  profits  since  informatiom  filed, — 
the  costs  of  the  plaintiffs  as  between  soUci- 
tor  and  client  to  come  out  of  the  first  cha- 
rity funds  coming  to  their  hands. 
This  was  an  information  to  set  aside  a  lease 
granted  in  1726  for  a  term  of  600  years,  at  a 
rent  of  6/.  a  year  of  certain  charity  property  in 
St.  Giles,  Norwich,  as  improvident. 

Lloyd  for  the  relators  stated  the  principle 
involved  was  the  same  as  in  Attorney-  General 
.  T.  Magdalen  College,  Oxford,  not  yet  reported. 
R.  Palmer  for  the  defendants. 
The  Master  of  the  Rolls  accordingly  made 
a  decree  setting  aside  the  lease,  and  mrected 
an  inquiry  whether  any  and  what  permanent 
improvements  had  been  made  and  what  allow- 
ance, if  any,  should  be  made  in  respect  there- 
of^ and  for  an  account  of  the  rents  and  profits 
since  information  filed, — the  costs  of  the  plain- 
tiffs, as  between  solicitor  and  client,  to  come 
out  of  the  first  charity  funds  coming  to  their 
hands. 


fHicc'Cbancellnr  WiltCStriltu* 
Trimmer  v.  Danby.    April  21,  1854. 

ANNUITY. — WHEN   APPORTIONABLB  UNDER 
THE  4  &   5  WM.  4,  C.  22. 

A   testator  bequeathed  all  his  property  in 
trust  to  pay  the  legacies  and  amnuities 
given  by  the  will,  and  the  latter,  although 
not  given  over  specyieaUy  in  terms,  fell 
into  the  residue  upon  the  death  of  the  an- 
nuitants :  Held,  on  the  death  of  an  annui^ 
tant  eight  days  before  her  amuity  became 
payable,  that  it  was  apportkmable  under 
the^^S  Wm.  4,  c.  22,  $.  2. 
By  an  order  in  this  suit  for  the  admimstra- 
tion  of  the  esUte  of  the  late  Mr.  Tomer,  an 
annuity,  to  which  Mrs.  Danby  was  entitled 
under  his  fourth  codicil,  was  payable  on  Dec. 
19  last,  but  it  appeared  that  the  annuitant  died 
on  the  11th,  whereupon  a  question  arose  whe- 
ther the  annuity  was  apportionable  under  the 
4  &  5  Wm.  4,  c.  22,  s.  2. 

Glasse  and  W.  Forster,  for  the  executors, 
contended  it  was  not  apportionable  on  the 
ground  that  it  was  not  given  contecotmly  to 


roperty. 

C.  P.  Cooper  and  T.  H.  Terrell  for  Mrs. 
Danby's  representatives,  contrk. 

The  Vice-chancellor,  after  referring  to  the 
preamble,  which  recited  that  "  whereas  by  law, 
rents,  annuities,  and  other  paymente  .<!««** 
fixed  or  stated  periods  are  not  apportionable 
(unless  express  provision  be  made  for  the  pur- 
pose), from  which  it  often  happens  that  per- 
sons (and  their  representatives)  whose  income 
is  wholly  or  principally  derived  from  tb«e 
sources  by  the  determination  thereof  before  the 
period  of  payment  arrives  are  deprived  of 
means  to  satisfy  just  demands,  and  oth« 
evils  arise  from  such  rents,  annuities,  and 
other  payments  not  (>eing  apportionable,  which 
evils  require  remedy,**  said,  that  the  Act  ap- 
plied to  the  present  case,  and  that  there  must 
be  an  apportionment.  The  annuity,  although 
not  specifically  given  over  in  terms,  was  so  eub- 
itantially,  since  it  went  over  for  the  benefit  of 
the  residuary  legatee,  and  all  her  property  was 
bequeathed  in  trust  to  pay  annuities  and  le- 
gacies given  by  the  wiU. 

Eyres  v.  Banks.    April  22, 1854. 

ADMINISTRATION  SUIT. — FI1.1NO  BILl.  BE- 
FORE LETTERS  OF  ADMINISTRATION 
TAKEN  OUT. 

Held,  that  a  biU  for  the  adnuniairatiem  ef 
the  estate  of  an  intestate  may  be  filed  by 
any  party  interested  therein  before  leiiers 
of  administration  have  been  granted. 

In  this  suit  for  the  administration  of  the 
estate  of  an  intestate,  it  appeared  that  the  bill 
had  been  filed  before  letters  of  administration 
were  granted. 

Morris,  for  the  defendant,  accordingly  asked 
for  its  dismissal;  Tripp  for  the  plaintiff. 

The  Vice-Chancellor  said,  that  it  was  the 
undoubted  right  of  every  person,  who  was  in- 
terested in  the  estate  of  a  deceased  intestate,  to 
have  his  estate  administered  in  Chancery^  whe- 
ther letters  of  administration  had  been  taken 
out  before  the  bill  was  filed  or  not,  and  the  ap- 
plication was  accordingly  refused. 


fBiU'€bmttnat  tftasxU 
Bates  V.  Brothers.    April  22,  1854. 

MOTION  TO  DISMISS  FOR  WANT  OF  PROSE- 
CUTION.—ORDER  29  OF  AUGUST  7,  1852. 
—CASUS   OMISSUS. 

Held,  that  it  is  a  casus  omissus  m  the  29ih 
Order  of  August  7,  1852,  which  enables  a 
drfendant  to  move  to  dismiss  a  bill  for  waat 
qf  prosecution  at  amy  time  qfter  theeaipira' 
tion  i^  three  nsonths  from  the  time  qf  his 
appearance,  motwkhsianding  the  time  for 
cloeing  the  evidence  has  not  ettpired  umen 
ike  plaitUijfhamng  filed  a  npHcatim  wktre 
no  answer  is  reqmred. 

Leave  was  thertfore  given  to  set  down  the 
oawsefor  hearing  for  the  following  /erav- 
•-^ooeta  to  be  eoete  in  the  mmss. 

This  was  auotlon  to  dismiss  this  bOl  Ibr 
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rant  of  proMeafcbtt.  It  appeared  that  no  an- 
swer had  been  reqaired  from  the  defendant, 
Bad  that  areplicatMn  had  been  filed.  The 
time  for  dosing  the  eridence  had,  faowerer, 
not  expired  (reported  on  another  point  ante, 
p.  146). 

/  V,  Prior  for  the  defendant  in  support. 

fV.  D.  Lewis  for  the  plainUfT,  control,  refer- 
red to  the  29th  Order  o(  Au^at  7,  1852, 
which  directs,  that  "a  defendant  to  a  suit 
commenced  by  bill,  who  shall  not  have  been 
required  to  answer  the  bill,  and  shall  not  have 
answered  the  same,  shall  be  at  liberty  to  apply 
for  an  order  to  dismiss  the  bill  for  want  of 
prosecution,  at  any  time  after  the  expiration 
of  three  months  from  the  time  of  his  appear- 
ance, unless  a  motion  fur  a  decree  or  decretal 
order  shall  have  been  set  down  in  the  mean- 
time, or  tlie  caase  shall  have  been  set  down  to 
be  heard ;  and  the  Conrt  may,  upon  such  ap- 
plication if  it  shall  think  fit,  make  an  order 
dismissinjf  the  bill,  or  make  such  order  or  im- 
pose sach  terms  as  may  appear  just  and 
reasonable." 

'Phe  VioCkemceUor  said,  there  was  a  casus 
omissus  in  the  order  which  idlowed  the  defend- 
ant to  diemiss  although  the  time  for  closing 
the  evidence  had  not  expired,  and  gave  the 
plaintiff  leave  to  set  down  the  cause  on  or  be- 
fore the  Ist  day  of  Trinity  Term,— costs  to  be 
costs  in  the  cause. 


.  Perry  v.  Turpin.    April  21,  1854. 

ANSWER. — BXCEPTION8  FOB  INSUFriCIBNCy 
AS  TO   DOCUMBNT8. —  PRACTICB. 

Held,  th^t  Hnce  the  15  fy  16  Fief.  e.  86,  it 
is  wnneeeesary  to  ineert  a  charge  tit  the 
bUl  as  to  books  and  papers  to  enable  the 
plaintiff  to  interrogate  the  defendant  as  to 
Ihem. 

The  practice  of  excepting  to  answers  on  the 
ground  of  insufficiency  as  to  documents, 
dtsoountenanced,  and  proceeding  by  sum- 
moss  at  Chambers  recommended. 

These  were  exceptions  for  insufficiency  to 
the  answer  to  the  interrogatory  in  respect  of 
documents. 

tiaig  in  support;  Rogers,  contr^,  on  the 
ground  that  there  was  no  charge  or  allegation 
m  the  bill  on  which  to  found  the  interrogatory. 

The  Vice-ChanceUor  said,  that  although 
ocfore  the  15  &  16  Vict.  c.  86,  it  was  usual  to 
iwert  a  charge  in  the  bill  as  to  books  and 
papers  to  enable  the  plaintiff  to  interrogate  the 
defendant  as  to  them,  it  was  not  now  neces- 
^f  the  object  of  the  Act  being  to  make  the 
^1  as  concise  as  possible  and  a  simple  narra- 
te of  facts  material  to  the  plaintiff's  case. 
Ane  practice,  however,  of  excepting  to  an- 
swers on  the  ground  of  insufficiency  as  to  do- 
cuments would  as  much  as  possible  be  dis- 
couiUenanced,--the  proceedings  by  summons 
Demg  now  so  simple. 


In  re  Uogd,    April  2),  1854. 

MABRIBD  WOMEN.— PAYMENT  OP  POBTION 
OF  FUND  TO  HUSBANDS. — CONSENT. — IN- 
TEBPRBTER. 

An  order  was  made  on  the  petition  of  three 
married  women  for  payment  of  a  portion  to 
which  they  were  entitled  of  a  fund  in  Court 
under  the  10  4*  11  Vict.  c.  96,  to  their  re- 
spective  husbands,  upon  their  appearance 
in  Court  and  consent  thereto  being  taken, 
and  on  its  appearing  that  they  could  not 
understand  English  such  consent  was  taken 
through  the  medium  of  an  interpreter  sworn 
in  the  usual  manner. 
These  were  petitions  on  behalf  of  three 
married  women  for  payment  out  of  Court  of 
the  shares  in  the  residue  of  an  estate  to  which 
they  were  entitled  under  a  will  and  which  had 
been  paid  in  under  the  10  &  11  Vict.  c.  96. 
The  petitioners  were  desirous  of  a  portion  being 
paid  to  their  respective  husbands,  and  on  their 
appearing  in  Court  to  be  examined  as  to  their 
consent,  it  appeared  that  they  were  unable  to 
understand  English,  whereupon  an  interpreter 
was  sworn  in  the  usual  manner  and  the  con- 
sent taken  by  his  Honour. 
Marett  in  support ;  E.  Bury  for  the  trustees. 
The   Vice-ChanceUor  made    the   order    as 
prayed. 


C0iift  of  fEtncftf i{  3Bnui|. 
0^190  V.  Hansom,    April  21,  1854. 

slander. — INNUENDO.— PRIVILEGED  COM- 
MUNipATION. 

In  an  action  for  slander  the  innuendo  in  the 
declaration  was,  that  the  defendant  meant 
the  plaintiff  was  not  a  person  to  be  trusted, 
and  the  Judge  who  presided  at  the  trial  di- 
rected the  jury  that  as  the  defendant  had 
not  justified  he  admitted  the  things  said 
were  false,  and  that  he  meant  the  plaint^ 
was  not  a  responsible  person  and  held  Jum 
out  to  be  so.    A  rule  was  refused  to  set 
aside  the  verdict  for  the  ttlaintiff  and  for  a 
new  trial  on  the  grouna  of  misdirections 
and  held,  that  the  direction  must  be  taken 
in  connetcion  with  the  evidence  which  nUgkt 
show  the  defendant  intended  to  convey  an 
imputation  he  did  not  afterwards  justify. 
This  was  a  motion  to  set  aside  the  verdict 
for  the  plaintiff  and  for  a  new  trial  of  this 
action  for  slander.    It  appeared  that  the  de- 
fendant having  gone  to  the  warehouse  of  a 
person  to  buy  goods  had  said,  ~"  Do  you  still 
do  business  with  Olivo  ? "  and  on  the  answer 
in  the  affirmative,  had  asked, — "  Does  he  pay 
you  in  cash  ?"  to  which  the  person  replied,  in- 
quiring why  the  defendant  asked  the  question ; 
and  the  defendant  then  said,— "  You  will  fee 
shortly;"   and  on  the  other  person  asking 
whether  he  had  heard  anything  of  him,  had 
answered  as  before, — "  You  will  see  shortly." 
The  innuendo  set  out  in  the  declaration  was, 
that  the  defendant  meant  the  plaintiff  was  not  a 

5 arson  to  be  trusted.    On  the  trial,  the  learned 
udge  dbected  the  jury  that  as  the  defendant 
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had  not  justified,  he  admitted  the  things  said 
were  false,  and  that  he  meant  the  plaintiff  was 
not  a  responsible  person,  and  held  him  out  to 
he  so.  The  plaintiff  obtained  a  verdict  with 
40t.  damages. 

Wilkins,  S.  L.,  in  support  on  the  ground  of 
misdirection,  as  there  was  no  slander,  and  the 
communication  was  privileged. 

The  Court  said,  that  the  direction  must  be 
taken  in  connexion  with  the  evidence,  which 
might  show  that  the  defendant  intended  to 
convey  an  imputation  he  did  not  afterwards 
justify^  and  the  rule  was  accordingly  refused. 

Stoesiiger  v.  South  Eastern  Railway  Compamy. 
April  21,  1854. 

CARBIBRS'  ACT.  —  BILL  OV  BXCHAMOB  OB 
SBCUBITY  FOB  MONBY.  —  DBCLABATIOM 
OF  VALUB   OF   PABCBL. 

Hdd,  that  an  instrument  in  the  form  of  a  bill 
of  exchange  and  accepted^  hut  witkomi  the 
name  of  a  drawer  or  payee,  is  not  a  bill  of 
exchange  or  security  for  money  within  the 
1 1  Geo.  4  and  1  fTm.  4,  e.  68,  s,hsoas 
to  render  the  wilue  of  a  parcel  eontaminy 
it  liable  to  be  declared  and  an  increased 
charge  paid, 
J  rule  was  therrfore  discharged  to  set  aside 
the  verdict  for  the  plaintiff  in  an  action  to 
recover  a  sum  of  cash   under  10/.,  but 
which  would  have  been  above  that  amount 
if  the  instrument  were  within  s,  1. 
A  BULB  nisi  had  been  granted  on  Nov.  10 
last,  pursuant  to  leave  reserved,  to  set  aside 
the  verdict  for  the  plaintiff  and  enter  it  for  the 
defendants  in  this  action,  which  was  brought 
to  recover  the  value  of  the  contents  of  a  parcel 
sent  by  their  line  from  Stroud  to  Birminghaoi, 
consisting  of  a  bill  of  exchange  for  11/.  10#., 
accepted  by  a  Mr.  Crittenden  of  Chatham, 
and  taken  by  the  traveller  of  a  Mr.  Gould,  of 
Birmingham,  in  discharge  of  a  debt,  but  with- 
out the  name  of  a  drawer,  and  a  sum  of  9/«  10«. 
in  cash.    The  defendants  pleaded  that  the  par- 
cel contained  a  securitv  for  money  or  vn^iting 
of  the  value  of  10/.  ana  upwards,  whose  value 
had  not  been  declared  in  accordance  with  the 
11  Geo.  4,  and  1  Wm.  4,  c.  68,  s.  I.    On  the 
trial  before  Crompton,  J.,  at  the  Middlesex 
Sittings,  on  3rd  November,  the  plaintiff  ob- 
tained a  verdict. 

A.  H'ills  showed  cause  against  the  rule, 
and  contended  the  instrument,  although  ac- 
cepted, was  without  the  name  of  a  drawer  or 
the  payee,  and  was  not  within  the  11  Geo.  4 
and  1  Wm.  4,  c.  68,  s.  1,  so  as  to  make  the 
value  of  the  parcel  above  10/.,  and  liable  to  be 
declared. 

Willes  in  support,  on  the  ground  that  Mr. 
Gould,  or  any  other  person  holding  the  bill  for 
value,  might  have  signed  as  drawer  and  sued 

>  Which  directs,  that  the  value  shall  be  de- 
clared where  above  10/.,  if  the  parcel  contains 
(inter  alia)  "bills,"  "  orders,  notes,  or  securi- 
ties for  payment  of  money,"  "  writingt.** 


the  acceptor,  citing  Sehulti  v.  AMiiey,  2  Bing. 
N.  C.  544. 

The  Court  said,  that  the  instrument  when 
delivered  to  the  defendants  was  neither  a  bill 
of  exchange,  proauasory  note,  nor  st  aecnrity 
for  money,  and  although  a  writing  was  of  no 
intrinsic  valuik  but  wts  only  an  instnunent  of 
an  imperfect  ^lanctar.  The  rule  woold  thcR- 
forebe  dischaj^ped. 

Llewellyn  v.  Gardiner  and  others.    April  22. 
1854. 

BJBCTMBNT. — TBNAKT  BY  THB  COBTBaY.— 

COM8TBUCTION     OF     WILL. BWIDBKCK 

WHBTHBB    CHILD    BOBM  ALIVB.  —  9BW 
TBIAL. 

A  testator,  by  his  wiU,  devised  certain  l&ed  to 
his  daughter  for  litfe^  with  remainder  to  hu 
grandchildren^  as  teiumts  in  common^  with 
aproviso,  that  in  ease  any  of  them  died 
under  21,  tct/iU>ic^  lawful  issue,  kis  or  kr 
share  should  go  among  the  others.    It  »• 
peered  that  the  plaintiff's  wife  died  weier 
21,  but  had  a  child,  which  according  to  tie 
verdict  of  the  jury  was  bom  alive,  and  the 
presiding  Judge  was  not  dissaHeAed  «ui 
their  verdict,  although  the  emaence  was 
contradictory  .*  Held,  that  as  the  ifwestiom 
qfthe  child  being  bom  aUve  wtLS  pwrely  one 
for  the  jury,  and  theplamtiffin  that  esse 
woM  be  entitled  as  tenant  by  the  eurtesf, 
the  rule  would  be  refused  to  set  aside  the  ■ 
verdict  for  him  and  enter  it  for  the  defend* 
ants  in  an  action  of  ejectment. 
This  was  a  motion,  pursuant  to  leave  re- 
served, for  a  rule  nisi  to  set  aside  the  votfict 
for  the  plaintiff  and  enter  it  for  the  defendants 
in  this  action  of  ejectment.    On  the  trial  before 
Wightman,  J.,  at  the  last  Staffordshire  Assises, 
it  appeared  that  the  plaintiff  claimed  as  tenant 
by  the  curtesy  in  the  land  in  question,  which 
was  devised  by  the  testator  by  will,  dated  in 
August,  1806,  to  his  daughter  tor  life,  wiUi  re> 
mainder  to  his  grandchildren  as  tenants  in  com- 
mon, with  a  proviso,  that  in  case  any  of  sndi 
||[randchildren  died  under  21  withoot  lawful 
issue,  his  or  her  share  should  go  to  the  other 
grandchildren.    The  plaintiff's  wife  was  one  of 
such  grandchildren,  and  died  under  21,  snd 
the  question  arose  whether  a  child,  which  she 
had  had,  was  bom  alive.    The  evidence  upon 
this  point  was  contradictory,  but  the  jury  found 
such  child  had  been  bom  alive. 

Whateley,  Q.  C,  in  support,  on  the  groirnd 
of  the  verdict  being  against  evidence,  and  also 
that  even  if  the  chUd  was  bom  alive  the  plain-  j 
tiff  was  not  entitled,  as  his  wife  had  died  unda  ' 
21. 

The  Court  said,  that  as  the  presiding  Judse 
was  not  dissatisfied  with  the  verdict,  and  toe  ; 
question  of  the  child  having  been  bom  slive  I 
was  purely  one  for  the  jury,  the  rale  on  the  ' 
first  ground  would  be  refused.  As  to  the  other 
ground,  the  case  of  Buckworth  v.  Ihirkellf  3 
Bro.  &  P.  652,  ».,  was  expressly  in  point,  and  | 
the  rule  would  accordingly  be  refused. 


SwpmorOmrii:  Qum'sBmteK — Commcm  Pleat, 


SOS 


Begmm  t.  UkabiimiiM  of  Sandon.    April  31, 
1864. 

INDICTMBHT  FOR  NON-BKPAIR  OP  HIGH- 
WAY.— BKMOVAL  BT  OBBTIOBABI.'— PBO* 
CBDBNOO. 

Held,  thai  the  right  to  remove  a»  indictment 
hf  certiorari  can  oniy  be  taken  away  6y 
eapreee  vforde,  and  that  thertfore  the  5  ^ 
6  ITfii.  4,  e.  50,  e.  107,  did  not  apply  to 
indictments  for  nan-repair  of  a  highway 
directed  by  jnetieee  to  be  preferred  at  the 
aseieee,  and  a  writ  of  procedendo  wae  ac- 
cordingly r^faeed. 
This  was  a  motion  for  a  rule  niei  for  a  writ 
of  procedendo  in  this  indictment  for  the  non- 
npair  of  a  highway.    It  appeared  that  on  the 
rarveyor  being  sammoned  under  the  5  &  6 
Wm.  4,  c.  50,  the  justices  had  ordered  an  in- 
dictment to  be  preferred  at  the  Hertford  as- 
lixes,  but  that  before  the  assizes  a  certiorari 
had  been  obtained  to  remove  the  indictment. 

LwA,  in  support,  referred  to  s.  95,  which 
enacts,  that  '*  u  on  the  hearing  of  any  such 
sammons  respecting  the  repair  of  any  highway 
the  duty  or  obligation  of  such  repairs  is  denied 
br  the  surreyor  on  behalf  of  the  inhabitants 
ot  the  parish,  or  by  any  other  party  charged 
therewith,  it  shaU  tnen  be  lawful  tor  such  jus- 
tices and  they  are  hereby  required  to  direct  a 
bill  of  indictment  to  be  preferred,  and  the  ne- 
cessary witnesses  in  support  thereof  to  be  sub- 
poenaed, at  the  next  assizes  to  be  holden  in 
and  for  the  said  county,  or  at  the  next  gene- 
ral quarter  sessions  : "  "  provided,  nevertheless, 
that  it  shall  be  lawful  for  the  party  against 
whom  such  indictment  shall  be  so  preferred  at 
the  (garter  sessions  as  aforesaid  to  remove 
snch  radictment  by  certiorari  or  otherwise  into 
bis  Majesty's  Court  of  King's  Bench;"  and 
8- 107  enacts,  that  "  no  rate,  nor  any  proceed- 
ioRtobehad  touching  the  conviction  of  any 
offender  against  this  Act,"  "  shall  be  removed 
or  removable"  "by  certiorari,  or  any  other 
writ  or  process  whatsoever,  into  any  of  his 
M  jcsty's  ConrU  of  Record  at  Westminster.'* 
The  Comrt  said,  that  the  right  to  a  certiorari 
conld  only  be  taken  away  by  express  words, 
and  that  the  107th  section  did  not  apply.  The 
nile  was  therefore  refused. 

Bridget  and  another  v.  Qay,    April  22,  1854. 

COMMON  LAW  PROCBDUBB  ACT,  1852. — 
AMKNOMBNT  OP  RBCOBD  AT  TRIAL  UNDBR 
«.  222  BY  ADDING  PLBA. — WHBTHBB  COM- 
PULSORY ON  JUDGB. 

A  mie  nisi  woe  rtfnsed  for  a  new  truU  on 

the  ground  that  the  presiding  Jndge  had 

declined  to  allow  an  amendment  by  the  ad- 

ditUm  of  a  plea  on  the  record  adapted  to 

the  state  of  facte  proved  in  evidence  j  and 

held,  that  itienot  eompuleory  on  the  Judge 

et  the  trial  to  direct  euoh  amendment  under 

the  16  «^  16  Viet.  e.  76,  e.  222,  ae  it  might 

9et  up  an  entirely  new  dtfence, 

This  wu  an  aetion  for  Bu>nsy  paid  on  the 

mendant's  accoont  to  which  he  plsaded  non- 

*wbted,  and  OB  ths  trial  btfon  Parke,  B.,  at 


the  last  Kingston  Assizes,  his  lordship  refused 
to  aUow  an  amendment  by  adding  a  plea  to  tho 
record  adapted  to  the  state  of  facts  proved  in 
evidence.  The  plaintiff  obtained  a  verdict^ 
whereupon  this  motion  was  made  for  a  rule 
Mist  to  set  aside  the  verdict  and  for  a  new  trial. 

BoviU,  in  support,  referred  to  the  15  &  16 
Vict.  c.  76,  s.  222,  which  enacts,  that  "it  shaU 
be  lawful  for  the  Superior  Courts  of  Common 
Law,  and  every  judge  thereof,  and  any  Judge 
sitting  at  Nisi  Prius,  at  all  times  to  amend  ul 
defects  and  errors  in  any  proceedings  in  civil 
causes,  whether  there  is  anything  in  writing  to 
amend  bv  or  not,  and  whether  the  defect  or 
error  be  tnat  of  the  party  applying  to  amend 
or  not;  and  all  sucn  amenaments  may  be 
made  with  or  without  costs,  and  upon  such 
terms  as  to  the  Court  or  Judge  may  seem  fit; 
and  all  such  amendments  as  may  be  necessary 
for  the  purpose  of  determining  in  the  existing 
suit  the  real  question  in  controversy  between 
parties  shall  be  so  made.'' 

The  Court  said,  that  it  would  lead  to  very 
great  injustice  if  it  were  compulsory  on  a  Judge 
on  the  trial  to  make  such  an  amendment,  which 
might  set  up  an  entirely  new  defence,  although 
of  course,  if  the  application  had  been  made  m 
time,  such  amendment  would  have  been  di- 
rected.   The  rule  would  therefore  be  refused. 


Cuurt  0f  Cnmman  SUxtf. 

Hegarty  and  another  v.  Milne  and  another. 
April  21,  1854. 

ACTION  FOR  WORK  AND  LABOUB. — AOBBB- 
MBNT  AS  TO  PABT. —  INADMI88IBLB  IN 
BVIDBNCB   WITHOUT   STAMP. 

In  support  of  an  action  for  work  and  labour 

ana  materials  provided,  a  memorandum  wae 

adduced  which  was  drawn  up  by  one  of  the 

defendants  and  signed  by  one  qf  the  plam^ 

tiffs,  whereby  the  latter  "  agreed"  to  do  a 

part  of  the  work  for  40/. :  Held,  that  it 

was  an  agreement  within  the  Stamp  Act, 

and  inadmissible  in   evidence   without  a 

stamp,  and  a  rule  was  refused  to  set  aside 

a  nonsuit  which  had  been  directed. 

This  was  a  motion  for  a  rule  nisi  to  set 

aside  the  nonsuit  and  for  a  new  trial  of  this 

action,  which  was  brought  to  recover  991*  for 

work  and  labour,  and  materials  provided  on 

board  the  defendant's  vessel,  to  which  they 

pleaded  never   indebted    and    payment   into 

Court    On  the  trial  before  Alderson,  B.,  at 

the  last  Surrev  assizes,  a  memorandum  drawn 

up  by  one  of  the  defendants  and  signed  by 

one  of  Uie  plaintiffs,  whereby  they  agreed  to 

do  a  part  of  the  work  for  40/.,  was  held  inad« 

missiole  for  want  of  an  agreement  stamp,  and 

a  nonsuit  was  directed. 

Shee,  S.  L.,  in  support,  on  the  ground  Uiat 
the  memorandum  was  not  an  agreement  having 
been  signed  by  one  of  the  plaintiffs  only. 

The  Court  said,  that  the  paper  was  an  agrae- 
ment»  or  at  all  events  a  memorandum  of  an 
agreemeDt  for  how  much  a  portion  of  the  work 
was  to  be  done,  and  was  within  the  Stamp 
Act,  and  not  being  stamped  was  therefore  in- 
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nonsflible  m  endence* 
ing^y  refused. 


Btiperhr  Cwrttt  Commom  Phtu^Bttdte^w&t. 


The  nde  wae  accord* 


Bale  y.  Beardman,    April  22,  1854. 

ACTION  FOB  FAL8K  IMPRISONMBNT  ON 
CBARGX  OF  FELONY.  —  REQUEST  BY 
PLAINTIFF  AS  TO  PLACE  OF  CUSTODY. 
— PLEA. 

In  an  action  brought  to  recover  damages  for 
false  imprigonment,  it  appeared  that  vpon 
the  plaintiff  being  accused  by  the  dtfend- 
ant  qf felony,  and  being  taken  into  custody 
by  a  policeman,  he  had  requested  to  be  taken 
to  the  policeman's  house  until  he  could  be 
brought  brfore  a  magistrate,    Tlte  plea  set 
out  such  request  in  answer  to  the  action : 
Held,  that  such  request  was  not  material, 
and  a  rule  was  refused  to  set  aside  the  ver- 
dict for  the  plaintiff. 
This  was  a  motion  for  a  rule  nisi  to  set  aside 
the  verdict  for  the  plaintiff  and  enter  it  for  the  de- 
fendant in  this  action,  which  was  brought  to  re- 
cover damages  for  false  imprisonment.    It  ap- 
peared on  the  trial  before  fVilliams,J,,SLiiht  last 
Chester  assises,  that  the  plaintiff  being  accused 
of  fdbny  had  been  taken  into  custody  by  a  po- 
Uoeman^  and  that  he  had  requested  to  be  taken 
to  the  policeman's  house  imtil  he  could  be 
brought  before  a  magistrate,  when  he  was  dis- 
charged.   The  plea  set  out  such  request  in 
answer  to  the  action. 
M,  Lloyd  in  support. 

The  Court  said,  that  the  request  was  not  a 
material  part  of  the  plea  setting  it  out,  and 
refused  the  rule  accordingly. 


the  defendant's  letter.  A  oonuk  wbs  »>*..^ 
on  the  ground  that  then  was  no  sufficient  con-    | 
tract  in  writiniei  widun  the  Statota  of  Fnnis, 
whereupon  this  mock>n  was  made  for  a  role 
Hist  to  set  it  aside  on  the  ground  of 


Athertonf  d.  C,  in  snpi>ort. 

The  Court  said,  that  although  it  was  a  hard 
cMe»  there  was  no  misdirectioi^  and  tho  role 
was  therefore  refosed. 


Haworth  v.  Barnes,    April  22, 1854. 

ACTION   ON   CONTRACT.  —  WHERE   INSUFFI- 
,  CIEN'T     CONTRACT    IN    WRITING    WITHIN 
STATUTE    OF   FRAUDS. — NEW  TERM. 

It  appeared  that  the  plaintiff  contracted  to 
deliver  a  quantity  of  coals  to  the  defendant, 
the  terms  being  contained  in  a  letter  from 
the  d^endant  to  the  plaintiff.    The  plaintiff 
in  answering  this  letter,  imported  into  the 
contract  a  ano  term  as  to  a  portion  of  the 
period  thereby  covered,  but  he  had,  however, 
carried  out  the  contract  according  to  the 
defendant's  letter,  for  the  period  now  sought 
to  be  recovered :  Held,  rrfusing  a  rule  nisi 
to  set  aside  a  nonsuit,  that  there  had  been 
no  sufficient  contract  in  writing  within  the 
Statute  of  Frauds, 
This  was  an  action  on  a  contract  entered 
into  by  the  plaintiff  to  deliver  to  the  defendant 
a  quantity  of  coals  at  a  certain  [Nrice  per  ton 
for  a  long  period,  the  terms  being  contained 
in  a  letter  from  the  defendant  to  the  plaintiff. 
On  the  trial  before  Cresswell,  J.,  it  appeared  on 
putting  in  the  phdntiff's  answer  to  the  defend- 
ant, that  it  was  not  an  acceptance  of  the  terms, 
but  that  it  imported  into  the  contract  a  new 
tenn  as  to  a  portion  of  the  period  covered  by 
the  defendant's  leUer.    The  plaintiff  had»  how- 
ever, carried  out  the  contract  for  the  period 
now  sought  to  be  enforced  ia  accordance  with 


€ituxi  Bt  er(tK9tt<^» 
Holmes  v.  Hoskins.    April  22,  1854. 

VERBAL  CONTRACT  FOR  SALE  OF  CATTLE. 
— INSUFFICIENT  ACCEPTANCE. — BTATOTE 
OF  FRAUDS. 

On  the  sale  by  verbal  contract  of  eaUle  is 
the  defendant  he  had,  upon  his  not  hmmg 
his  cheque-book  with  him,  arrattged  that 
the  plaintiff  shmdd  call  m  the  evemmg. 
The  deferent  was  then  not  at  home,  and 
afterwards  on  his  meeting  the  plaintiff  he 
had  requested  him  to  allow  the  beasts  to  re- 
main  on  his  farm  for  a  few  days  when  it 
would  be  more  convenient  to  send  them  to 
his  farm,  and  also  to  allow  his  man  to 
feed  them  from  theplaintiffs  stack,  wlatk 
had  been  done.     The  defendant  refused  to 
complete,wkereupon  an  action  was  brought: 
Held,  that  there  had  been  no  sufficient  ac» 
ceptance  within  the  Statute  of  Fronds  or 
delivery,  and  a  rule  was  reused  to  set 
aside  a  nonsuit  which  had  6eea  directed. 
This  was    a  motion   for    a  rule   mn  to 
set  aside  the  nonsuit  and  to  enter  the  ver- 
dict for  the  plaintiff  in   this  actioo,  which 
was  brought  to  recover  a  sum  of  1901.  for 
fifteen    beasts    sold    to    the    defendant    bj 
verbal  contract.    On  the  trial  before  Maria^ 
B.,  at  the  last  Taunton  assises  it  appeared  that 
on  the  sale  taking  place,  the  deifendant  not 
having  his  cheque-book  with  him  had  arraDged 
that  the  plaintiff  should  call  on  him  in  the 
evening,  but  that  on  his  so  doing  he  bad  nek 
met  the  defendant    The  defemlant,  when  he 
next  saw  the  plaintiff,  had  requested  him  to 
allow  the  beasts  to  remain  on  his  premises  for 
a  few  days  when  it  would  bo  more  convenient 
to  send  them  to  his  farmland  to  allow  his  man 
to  feed  them  from  the  plaintiff's  stack,  which 
had  accordingly  been  done.    The  defendant 
afterwards  refused  to  complete.     A  nonsuit 
was  directed  on  the  ground  that  there  had 
been    no  acceptance    within  the   Statute  of 
Frauds. 
Kinglake,  S.  L.,  in  support. 
The  Court  said,  that  all  which  had  been 
done  was  quite  consistent  with  the  fact  of  the 
plaintiff  remaining  in  full  possesion  of  the 
beasts^  which  he  would  not  have  allowed  the 
defendant  to  remove  without  payment  of  the 
money,  and  under  the  Statute  of  Frauds  there 
must  be  shown  an  actual  delivery,  or  an  ac- 
ceptance  by  the  defendant  of  the   subject- 
matter  of  the  contract.    The  rule  most  there- 
fore be  refused. 
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Appealable  interlocutor,  486 

Appeals,  House  of  Lords,  206, 486 

ApiK)intment,  57,  427,  445 

Arbitration,  i:?,  93,  466 

Arrest,  15,  IIS 

Asstult,  38.  288 

Assets,  164,  407 

Assig:oment.  224 

Assistant  overseer,  287 

Atucliment,  140 

—  in    Lord     Mayor's 

Court,  58 
Attorney,  39,  59. 60, 94, 114, 166, 

205,286,34)7 
Attorneys  and  solicitors,  lair  of, 

62,  99, 139, 175,  259,  277,  396, 

441,463,478,495 
Auctioneer,  37 
Authority,  466 
Award,  135,  136 
Bail.  9,  348 
Banker,  304 
Bankrupt.  53,  59.  74,  115,  184, 

242,  S6S,  406,  499 
— -  Lair  ConaoltdatioD  Act, 

51.96 
Benefice,  57, 146 
Bequest,  91.323,  404 
Bill  of  exobaoge, 39,78, 116, 348, 

485 
ofaale,  326 


Bombay  charter,  466 
Bond,  79,  287 
Borough  Coort,  115 
Bottomry  bond,  466 
Brokerage,  34, 145 
Burgess  lieta,  266 
Canal,  206 

Act,  206 

Capiaa,  aervice  of.  9 

Carriera*  Act,  56^  80,  227,  368. 

502 
Certificate  for  costa,  16 

of  chief  clerk,  184,265 


Certiorari,  16, 307,325 
Charge  on  real  eatate,  305 
Charge  d'affaires,  286 
Charitable  gifV,  145, 225, 263, 322 
Cbariuble  Truata'  Act,  1850,  264 
Charity,  36, 133, 177,425,  500 
Charter-part^,  78 
Choae  in  action,  224 
Cburcb  rate,  92 
Claim  abore  50^,  17 
Club,  94 
Cognovit,  467 
Collier,  114 
Collision,  467 
Commercial  traveller,  368 
Commisaion  agent,  248 

to  examine  witnesses. 


abroad.  226 
Common  Law  Procedure  Act,  50, 

51,  1 68,  247,357, 368, 420, 503 
Concurrent  jurisdiction,  17 
Condition  precedent,  486 
Confession,  116,136 
Contingent  and  reated  interests, 

486 
Contract,  39,  58, 327,  388, 504 
Conreyancing  counael,  385 
Conriction,  268 

after  discharge,  80 


Copyholds,  110, 203,  207,  263 
Cosu.  17,  77,  207,  226,246,446, 

467 
law  of,  361,  381,  397,  462, 

478 
— -  in  banlcmptey*  33 
-^^  of  truatee-aoltettory  9 
^— —  application  for,  9 
County  Coort  Act,  1852,  9 

cases,  16,  34,  40, 


78.  93,  1 13, 167, 194,  206, 228, 
248,  261,  267,  315,  326,  347, 
441 


Corenant,  35. 131,  242,  247 

Creditor's  suit,  55,  111,  294, 407 

Croes-ezamination,  147 

Coatoms'  aolicitor,  267 

Cypres,  225 

Damagea,  38 

Death  of  party  after  order,  203, 

222 
Debtor  and  creditor,  266, 405 
Declaration,  294 
Decree  for  account,  55 
Description  of  plaintiff,  346 
Devise,  131,  132,  143,  166,  265, 

283 
Discharge  of  debt,  284 
Diacovery.  184 
Disentailing  deed,  133 
Diamissal  of  bill,  109, 386,  500 
Domicile,  467 
Durham,  Palatine  of,  130 
Ejectmeot,  388,  502 
Elegit.  167 

Embezzlement,  268. 288, 308, 328 
Enrolment,  91,  264, 306, 322, 403 
Entail  by  reference,  486 
Equitable  deposit  of  deeds.  245 
mortgage,  110. 263 


Equity  Jurisdiction  Improvement 
Act,  13,  139.  155,  165,  183, 
201,204,  214,  341,  386,  407, 
441,  462,  477 

to  settlement,  34,  244 


Evidence,  39, 116, 135. 136, 187, 
207,  264.  288.  308,  408,  503 

law  of,  85. 176,  478 

— — ^  cloaing,  110 

Amendment  Act,  1851, 


313 
Examination,  315, 387 

•  of  witnesses,  112, 


226 
Execntor,  406 
Extension  of  patent,  467 
Factor  and  principal,  93 
False  imprisonment  78.  504 

pretences,  116.  248.  328 

Filing  copy  petition.  398 

Fines  and  Recoveries'  Act,  327, 

379,408 
Forged   order    for   payment   of 

money,  60 
Foreclosure,  55.  88, 90, 184, 243, 

366,  405,  420.  448 
Forest,  Lord  Warden  of,  55 
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Frauds.  Statute  of,  136, 604 

Freight,  487 

Friendly  societf ,  325 

Further  directions,  2JeS 

Gasworks,  rating,  I  If 

Gates,  railvcav,  1 4 

Gavelkind,  */8S 

Gift,  186. 

Ground,  annual,  487 

Guardian.  140,36.5,446 

Habeas  corpu<,  153 

Highway  Act,  tiOj,  3S6 

Hirin^^'J'i7 

Husband  and  wife,  145,  287,  499 

Indictment,  96,  S?46,  308 

Infant,  140 

Incumbered  Estates'  Act,  424 

In  form^  pauperis,  467 

Information,  133 

Injunction,  35,  245, 283, 315,344. 

385  447 
Inaolrent,  36.  77,  95,  347 

debtor,  14 

Insurance,  246 

Interpleader,  228, 365 

Inspection,  307,  384 

Interlocutory  motion,  426 

Interlocutor,  487 

Inreatmenf,  465 

I  O  U,  136 

Irish  Resrtstration  Act,  207 

Issue,  225 

Joint-stock  company,  487 

'"    Companies'  Jlegistrm* 

tion  Act,  143 

Companies'  Winding- 


up  Act,  76 
Jointure,  188 
Judge's  disability  from  interest, 

207 
Judgment  creditor,  167,  185 
Judicial  factor,  487 
Judges'  opinions,  487 
Jurisdiction,  18 
Jury,  province  of,  487 
Landlord  and  tenant,  77,304, 308 
Lands'    Clausei'     Consoiidation 

Act,  33,  347 
Land  Allotment  Company,  131 
Larceny,  248,  408 
Lease,  244 

Legacy,  54, 3l5.  364,  366 
Legatee,  165,  245 
Letfcera  patent,  483 
Libel,  60,  114,  387 
Licence,  defacing,  40 
Literary  iaatitation,  265 
Limitations,  Statute  of,  408 
Looal  improTementi 

59 
Lunacy,  344 
Lunatic,  54,  73,  147,  Ml,  t82, 

465,499 
Maintenance,  323 
Mandamna,  79,  266, 279, 284, 387 
Manor,  221 
.  Marine  insaianee,  246 
Marriage  settlement,  91, 144,  tfS, 

225,303,346,447,448 
— -  of  defendant,  420 
Married  woman,  30, 34, 133, 176, 

243,  244,  426,  445,  465,  467, 

501 
Master  and  Mrrant,  40, 248, 306, 

308 


Masters  in   Chancery  Abolition 

Act,  386 
Mining  copartnerabip,  167 
Mining  shares,  285 
Mortgagor  and  mortgagee,  33, 90, 

163,  204,  424 
Mortmain  Act,  404 
Motion  for  decree,  34(  56,  111, 

132,  404 
Municipal  Corporations'  Act,  15, 

t;85 
Nntioaal    Debt    Commissioners, 

110 
Navigation  Act,  38 
New  trial,  114, 225,  227,397 
Nonsuit,  360 
Notice  to  quit,  135 
Nunc  pro  tunc  judgment,  397 
Oaths  in  Chancery  Act,  200 
Official  assignee,  346 
Order  of  removal,  112 
Paraphernalia,  110 
Parent  and  cbfld,  404 
Parochial  chapelry,  113 
Partition  of  real  estate,  13 
Partnership,  75,  92, 166, 487 
Patent,   13,  90.  148,  241,  267, 

427,467 
Patent  Law  Amendment  Act,  109, 

227  , 

Law  of,  193 


Pauper  plaintiff,  221 
Pawnbroking  regulations,  487 
Payment  into  Court,  15 

out  of  Court,  35,  188, 


264 

Peerage,  208,  488 
Peremptoiy  undertaking,  177 
Perjury,  96 

Perpetual  rent*chai|^e,  488 
Pharmacentical  Society  Act,  284 
Pilot  Act,  468 
Pleading,  388 

Poor-rate,  93,  265,  285, 367 
Poor,  112,366.488 
Policy  of  insu];ance,  306, 483 
Post  Office  letter  stealing,  80 
Practice,  468,  479. 488 
Principal  and  lurety,  37 
Privilege,  286 

Privileged  communication,  501 
Privy  Council  Appeals,  466 
Proceeding  by  claim,  461 
Pro  confesao,  187 
Production  of  accounts,  468 
■of  documenta,  187 
of  leaaeet  for  Uwta, 


244 

PromiMOry  note,  95,  114,  135, 

226 
Proof  of  deed,  147 
Poblic  Health  Act,  79, 168,  367 
-"—  company,  284, 286 

policy,  488 

Porchaae  of  land,  34, 35,  53,  56, 

75,76 
Porchaaer,  208 
Quo  wananto,  284 
Railwmy  oompany,  14,  S4, 35, 79, 

145,  186,  SOB,  227,  265, 285, 

385,485 
Reeeirer,  202,  488 
Ifceoeipt  damp,  288 
Redemption  enit,  134,  241 
Reference  at  ehambera,  208 


Reference,  488 
Regiatration  of  voten,  94 
Re-bearing.  162 
Rent- charge,  488 
Replication,  283.  295 
Reputed  ownerahip,  86 
Res  judicata,  468 
Hesiduarv  legatee,  242 
River,  488 

Road,  nonrepair  of,  328,  503 
Rule  on  justices,  203 
Sale.  363,  446 

under  decfpe,  132, 147, 165, 

203,  345 
Selvage,  13 

cause,  468 


Security  for  cosU,  14,  30,  129, 

135.  148,  279,  343.  347,  386, 

468 
Seisore  and  aale  of  gooda,  166 
Separation  deed.  95 
Service,  188,  205,  360.  398 
Set-off,  136 

Settlement.  92,  208,  488 
Shareholder,  488 
Shipowner,  77,  488 
Slander.  58,  601 
Solicitor,  75,  166, 241,  263, 267, 

283 
Specific  deviae,  164 
Special  caae,  344,  427,  446,  448 
claim,  13 
examiner,  404 
Specific  performance,  14,  92, 130, 

201,224,243,364,424,468 
Suffordsbire  Potteries'  Act,  325 
Stealing  goods,  268 
Succession  Duty  Act,  163 
Suit  by  executors,  54 
Sunday,  arrest  on,  15 
Surety,  346 

Taxation,  33, 60,  286, 305, 324 
Tenant  by  curtesy,  146,  404,  509 

for  life,  33 

Timber,  115, 143,388 
Time  of  appealing,  468 
Title  in  question,  20 
Trade  marke,  447 
Trial,  postponing.  397 
Trinidad,  468 

Truatee  aolicitor,  coett  of,  9 
Truatees,  134,  208 

Act,  1850,74,164.187, 

305,427 

Relief  Act,  30 


Turner's  Act,  204 

Tompike  road,  364 

Umpire,  power  of,  13 

Uttering,  288 

Vendor  and  purohaeer,  222. 223 

Venue,  change  of,  30,  89, 148 

Vessel,  38 

Vicar.  186 

Ward,  283 

of  Court,  284 

Warrant  of  attorney,  15, 128.379 

Weight!  and  Meeeurea'  Act;  287 

Widow,  345 

Winding-up  Act.  76, 324 

Will.  56,  74,  76, 110,111, 13«, 
162,  185,  187,  202,  203,  223. 
243,  263,  SOS»  323,  366,  405, 
4^5,426.446,447,484 

Work  and  labour,  503 


3  bios  oii3  ass  mi 


